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1898,  July  1, 80  Stat.,  619 15 
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DECISIONS 


COMPTROLLER   OF   THE   TREASURY. 


TBAVBLING  EXPENSES  OP  AN  OFFICER  OF  THE 

ARMY. 

An  officer  of  the  Army  who  traveled  from  New  York  City  to  Denver,  Colo., 
by  way  of  Washington,  D.  C,  en  route  from*  ^Jtygguez,  Porto  Rico, 
and  who  paid  local  railroad  rates  and  stopped  one  day  Jo  Washington, 
is  entitled  to  reimbursement  only  at  through  rates*  Wy  1ths  shortest 
usually  traveled  route,  and  for  necessary  subsistence  witnou€  ifrmec- 
essary  delay. 

(Acting  Comptroller  Mitchell  to  Paymaster  Rogers,  U.  8.  A., 

July  I, 1899.) 

I  have  received  your  letter  of  June  6, 1899,  as  follows: 

"  I  have  the  honor  to  transmit  herewith  two  forms  11,  signed, 
two  itemized  statements  of  expenses,  two  copies  of  G.  O.  46, 
A.  G.  O.,  1899,  and  one  letter  covering  the  claim  for  mileage 
(actual  expenses)  of  Edwin  R.  Hurlbut,  captain  and  commis- 
sary of  subsistence,  United  States  Volunteers,  for  journey  from 
Mayaguez,  Porto  Rico,  to  Denver,  Colo.,  and  invite  your  atten- 
tion to  the  fact  that  the  officer  commenced  said  journey  on 
May  6  and  completed  it  on  May  25,  said  officer  being  mustered 
out  of  the  United  States  service  ou  May  12.  I  would  respect- 
fully request  to  be  advised  as  to  what  to  pay  said  officer  on 
the  within  claim." 

The  voucher  in  question  is  itemized  as  follows: 
May   6.  Extra  baggage  charge  from  Mayaguez,  Porto  Rico,  to  San 
Juan,  Porto  Rico,  90  miles,  trunks  with  personal  bag- 
gage, Porto   Rico   railroad   allowing  but  75  pounds 

baggage $2.85 

May   8.  Meals  on  transport  McPhenon,  8  days,  at  $1.50  per  day. ..    12. 00 
May  17.  Charge  for  transporting  baggage  from  dock  in  New  York 
to  Park  Avenue  Hotel,  distance  about  3  miles,  baggage 

necessary  for  use  at  hotel 75 
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May  17.  Hotel  bill  for  one  day  in  New  York,  room  and  meals  (and 

May  18) $4.50 

May  21.  Transporting  baggage  from  hotel  to  Baltimore  and  Ohio 
depot  in  New  York,  abont  3$  miles,  traveling  to  my 

home  in  Denver,  Colo 75 

May  21.  Railroad  fare  Pennsylvania  Central  Railroad  to  Washing- 
ton, D.C 6.50 

May  23.  Baggage  from  Pennsylvania  Central  depot  to  Baltimore 

and  Ohio  depot 50 

May  22  to  23.  One  day  hotel  In  Washington,  room  and  meals 4. 50 

May  23.  Railroad  fare  on  Baltimore  and  Ohio  Railroad  to  Chicago.     17. 00 

May  23.  Meals  en  route,  one  day 3.00 

May  23.  Baggage  to  Chicago,  Burlington  QittUQuiocy  Railroad 
depot  from  Baltimore  and  Ohip  depot  in  Chicago,  seven 

blocks ;..-./ 50 

May  24.  Railroad  tickets  from  Chicago  to  Denver  over  Chicago, 

Burlington  and  Quiiicy  Railroad 29.50 

May  23.  One  double  berth  from  Washington  to  Chicago 5. 00 

May  24.  Meals  en  route  from  Chicago  to  Denver,  one  aud  one-half 

day8..v.-k..-^ 6.75 

May  24  to  25.  Double  berth  from  Chicago  to  Denver 6. 00 

May  25.  Baggage*  Irom  Union  depot,  Denver,  to  home,  one-half 

•  -M\ile.- 60 

May  4>>]&xtra  baggage  charge,  overweight,  Chicago  to  Denver. ..      3. 40 

*••,  -  104.50 

(The  correct  footing  of  these  items  is  $104.) 

This  officer  is  entitled  to  be  reimbursed  for  his  actual  and 
necessary  traveling  expenses  in  going  from  Porto  Rico  to 
Denver,  said  expenses  to  be  based  on  a  journey  made  by  the 
shortest  usually  traveled  route.  If  the  officer  traveled  by  a 
route  which  was  not  the  shortest  usually  traveled,  he  can  only 
be  reimbursed  for  what  it  would  have  cost  him  had  he  traveled 
by  the  shortest  usually  traveled  route.  His  orders  in  question 
contemplated  a  continuous  journey ;  therefore  he  can  only  be 
reimbursed  for  the  through  limited  rate  of  fare,  and  not  the 
sum  of  the  several  local  rates.  If  in  making  the  journey  he 
traveled  over  a  bond-aided  railroad  and  paid  his  fare,  he  should 
not  be  reimbursed  for  the  same.  If  he  traveled  over  a  railroad 
on  which  the  Government  is  entitled  to  free  transportation,  no 
reimbursement  should  be  made  for  that  fare.  If  he  traveled 
over  a  railroad  on  which  the  Government  is  entitled  by  law  or 
by  agreement  -to  a  50  per  cent,  or  other  reduction  in  rate,  he 
should  not  be  reimbursed  for  any  sum  in  excess  of  what  the 
Government  would  have  been  required  to  pay  had  a  trans- 
portation request  been  issued. 

The  officer  should  be  required  to  show  the  route  actually 
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traveled,  giving  the  names  of  railroads  over  which  travel  was 
made;  to  present  sub  vouchers  wherever  practicable,  and  to 
certify  that  he  has  actually  paid  each  and  every  item  for  which 
reimbursement  is  claimed. 

The  voucher  now  under  consideration  should  not  be  paid  as 
presented.  The  travel  from  New  York  to  Denver  was  by  a 
circuitous  route,  for  which  local  rates  of  fare  instead  of  a 
through  limited  rate  have  been  charged,  and  the  incidental 
expenses  of  the  journey  appear  to  be  in  excess  of  what  would 
have  been  necessary  had  the  officer  traveled  by  the  direct 
route.  The  stop  of  one  day  in  Washington  appears  to  have 
been  for  the  personal  convenience  of  the  officer,  the  expense 
of  which  is  not  properly  chargeable  to  the  United  States. 


NET  CASH  RATE  FOR  TRANSPORTATION  OVER  A 
LAND-GRANT  RAILROAD. 

The  Burlington  and  Missouri  River  Railroad  Company  having  by  agree- 
ment adopted  a  net  cash  rate  for  transportation  for  the  Government 
over  its  road,  including  a  short  portion  of  land-grant  road  of  the 
Northern  Pacific  Railroad,  for  which  proper  deduction  was  made  in 
fixing  the  net  cash  rate,  no  further  deduction  should  be  made  for  said 
land-grant  portion. 

(Acting  Comptroller  Mitchell  to  Quartermaster  Baxter,  TJ.  8.  A., 

July  3>  1899.) 

I  have  received  your  letter  of  April  28, 1899,  as  follows: 

"I  have  the  honor  to  inclose  herewith  an  extract  copy  of  a 
ruling  of  the  Auditor  for  the  War  Department  relative  to  the 
land-grant  status  of  a  portion  of  the  Burlington  and  Missouri 
River  Railroad  in  Nebraska,  between  Huntley  and  Billings, 
Mont.,  together  with  a  written  argument  by  the  attorney  of 
that  road  on  the  subject,  and  to  request  your  decision  on  the 
issue,  in  order  to  regulate  the  settlement  of  future  accounts 
for  service  rendered  over  the  portion  of  the  road  in  question. 

"The  ruling  is  on  local  hauls  not  affected  by  any  agreement 
to  prorate  on  St.  Paul." 

Upon  this  letter  the  Quartermaster-General  made  the  follow- 
ing indorsement: 

"  The  Burlington  and  Missouri  River  Railroad  in  Nebraska 
is  not  a  land-grant  railroad,  but  under  a  traffic  arraugement 
with  the  Northern  Pacific  Railway  Company,  the  Burlington 
and  Missouri  River  Railroad  runs  over  the  tracks  of  the  North- 
ern Pacific  Railroad  between  Huntley  and  Billings,  Mont.,  a 
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distance  of  about  13  miles,  and  this  portion  of  the  road  is  land- 
grant. 

"Attention  is  invited  to  the  statement  of  the  attorney  of 
the  road  that  the  Burlington  and  Missouri  River  .Railroad  is 
not  permitted  to  carry  local  business  under  its  traffic  agree- 
ment with  the  Northern  Pacific  Railroad,  and  hence  that 
deduction  for  land  grant  should  not  be  made. 

"  Under  the  agreement  with  this  office  as  published  in  a  cir- 
cular of  April  18,  1898,  the  Burlington  and  Missouri  River 
Railroad  in  Nebraska  accepts  the  same  net  cash  rates  on  troops 
and  property  that  applies  via  St.  Paul  and  Northern  Pacific 
Railway  from  Chicago  and  St.  Louis  common  points  via  Bill- 
ings to  points  west. 

u  So  long  as  this  agreement  is  in  force  the  amount  that  would 
accrue  via  St.  Paul  and  the  Northern  Pacific  Railway  fixes  the 
amount  allowed  the  Burlington  and  Missouri  River  Railroad 
Company. 

"The  land  grant  between  Huntley  and  Billings  is  always 
considered  and  deducted  before  arriving  at  the  rate  to  be 
allowed  on  through  business,  and  it  would  seem  manifestly 
unjust  to  deduct  this  land  grant  a  second  time  from  that  which 
accrues  to  the  Burlington  and  Missouri  River  Railroad." 

The  ruling  of  the  Auditor  referred  to  is  as  follows: 

"It  will  be  observed  that  the  local  between  Fort  Custer  and 
Billings  is  reduced  by  deduction  on  account  of  land  grant 
between  Huntley  and  Billings,  12.96  miles.  This  portion  of 
the  road  lies  over  the  Northern  Pacific  line,  is  land  grant,  and 
is  therefore  subject  to  regulations  governing  the  land-grant 
roads." 

The  basis  of  the  rate  applied  by  way  of  St.  Paul  and  North- 
ern Pacific  Railway  from  Chicago  and  St.  Louis  common 
points,  via  Billings  and  points  west,  is  made  by  making  all 
proper  deductions  for  service  from  the  land-grant  railroads. 
When  the  Burlington  and  Missouri  River  Railroad  agreed  to 
accept  the  same  net  cash  rates  as  applies  by  the  route  just 
above  mentioned  it  reduced  its  regular  rates  below  what  it 
would  be  entitled  to  from  the  general  public  for  transportation 
over  said  route  so  that  the  rates  given  the  Government  would 
not  exceed  the  rates  by  the  other  routes  after  all  land-grant 
deductions  had  been  made,  thereby  making  the  proper  land- 
grant  deductions  over  the  route  between  Huntley  and  Billings, 
Mont. 

On  this  question  your  attention  is  invited  to  the  opinion  of 
the  Attorney-General  of  June  28, 1878  (16  Op.  Att  Gen.,  609), 
from  which  opinion  the  following  is  taken: 

"2.  Upon  consideration  it  seems  that  the  clause  referred  to 
in  your  second  question,  viz,  'no  deduction  should  be  made 
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from  the  rate  above  stated  on  account  of  land  grants,'  is  one 
not  proper  to  insert.  The  contracts  should  show  upon  their 
face  that  such  deduction  has  been  made  by  the  parties,  other- 
wise they  imply  that  they  remain  subject  thereto.  The  clause 
in  question  (to  which  the  principle  quce  nihil  frusta,  &c, 
applies)  signifies  that  but  for  it  such  deduction  would  be  due, 
and  therefore  it  suggests  competency  in  itself  to  override  the 
statute  which  requires  such  deduction.  This  is,  of  course, 
inadmissible. 

"  Nevertheless,  if  it  plainly  appears  from  the  incidents  to 
the  contract  (amount  of  the  rate,  &c.)  that  in  fixing  compen- 
sation the  parties  did  make  the  deduction  required  by  law,  I 
am  of  the  opinion  that  the  contract  would  not  be  illegal  merely 
because  of  the  unfortunate  turn  of  the  above  expression, 
which  in  such  case  should  be  taken  only  to  notify  the  dis- 
bursing officer  that  all  proper  allowances  had  already  been 
made  while  fixing  the  rate." 

From  the  above  statement  it  clearly  appears  that  the  proper 
land-grant  deductions  have  been  made  for  the  service  between 
Huntley  and  Billings,  and  I  am  of  the  opinion  that  no  further 
deductions  should  be  made  for  this  particular  service.  It  is 
understood,  however,  that  this  will  not  apply  in  case  of  any 
local  traffic  which  may  be  conducted  by  the  Burlington  and 
Missouri  Biver  road  between  the  points  just  above  mentioned. 


SUBSISTENCE   OF  OFFICERS  OF  THE  ARMY  DE- 
TAINED BY  SICKNESS  WHILE  TRAVELING. 

An  officer  of  the  Army  who  was  detained  by  siokness  while  traveling  from 
Havana,  Cuba,  to  Buffalo,  N.  Y.,  under  orders,  is  not  entitled  to  reim- 
bursement for  subsistence  while  so  detained,  the  detention  not  being 
incident  to  the  service. 

(Acting  Comptroller  Mitchell  to  Paymaster  Rogers,  U.  S.  A., 

July  5, 1899.) 

I  have  received  your  letter  of  the  12th  ultimo,  as  follows: 

"  I  have  the  honor  to  hand  you  herewith  two  forms  11  signed, 
two  copies  of  G.  O.  No.  46,  A.  G.  O.,  1899,  and  one  letter  in  the 
claim  of  Byron  S.  Daggett,  late  second  lieutenant,  United 
States  Volunteers,  Signal  Corps,  for  mileage  from  Buena  Vista, 
Havana,  Cuba,  to  Buffalo,  N.  Y.,  journey  performed  April  6  to 
May  15, 1899,  under  authority  of  above-mentioned  order.  As 
the  order  quoted  above  musters  the  officer  out  of  the  service 
May  12, 1  respectfully  request  to  be  advised  as  to  what  said 
officer  is  entitled  to  under  the  claim." 
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By  General  Orders  No.  46,  of  March  13, 1899,  Lieut.  Byron 
S.  Daggett,  Signal  Corps,  was  discharged  from  the  Volunteer 
Army,  said  discharge  to  take  effect  May  12, 1899.  The  order 
in  question  directed  him  to  return  to  his  home,  the  travel  being 
necessary  for  the  public  service.  Lieutenant  Daggett  left 
Buena  Vista,  Havana,  Guba,  April  6,  and  reached  his  home  at 
Buffalo,  N.  Y.,  May  14, 1899.  Under  the  act  of  March  3, 1899 
(30  Stat.,  1068),  he  was  entitled  to  his  actual  traveling  expenses 
from  Cuba  to  Buffalo,  N.  Y. 

The  following  is  an  itemized  statement  of  his  expenses: 

April  6.  Baggage  transfer  and  lighterage,  Buena  Vista  to  boat $2. 00 

April  7  to  12.  Subsistence  on  boat  5  days,  at  $1  per  day,  Havana 

to  Fort  Monroe,  Va 5.00 

April  13  to  May  11.  Detained  at  Fort  Monroe,  Va.,  on  account  of 

sickness  (fever),  29  days,  at  $4.50  per  day 130.00 

May  12.  Fare  from  Fort  Monroe,  Va.,  to  Baltimore,  and  berth 5. 00 

May  13.  Meals  (3) 2.25 

Railroad  fare  to  Buffalo,  N.Y 10.00 

Berth,  Baltimore  to  Buffalo,  N.  Y 2.50 

Tips  (porterage) 25 

May  14.  Breakfast 75 

Baggage  transfer 50 

158.25 

It  appears  from  this  itemized  bill  that  Lieutenant  Daggett 
was  detained  at  Fort  Monroe,  Va.,  on  account  of  sickness,  for 
twenty-nine  days,  and  during  that  time  he  has  charged  for 
his  subsistence  at  the  rate  of  $4.50  per  day.  As  this  deten- 
tion was  due  to  his  misfortune,  and  was  not  incident  to  the 
service,  he  is  not  entitled  to  be  reimbursed  for  his  subsistence 
during  said  detention. 

It  is  to  be  understood  that  the  allowance  of  $4.50  per  day 
for  subsistence  can  only  be  recovered  when  the  same  has  actu- 
ally been  paid.  , 

I  see  no  reason,  on  the  face  of  the  papers,  to  object  to  any 
of  the  other  items  appearing  in  the  bills,  provided  the  same 
have  actually  been  paid. 

In  this  connection  your  attention  is  particularly  invited  to 
my  letter,  addressed  to  you  on  the  1st  instant,  in  the  case  of 
Capt.  Edwin  R.  Hurlbut.  The  conditions  and  requirements 
set  forth  in  said  letter  apply  with  equal  force  to  the  case  now 
under  consideration. 
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ADVANCEMENT  OF  AN  OFFICER  OF  THE  NAVY 
DURING  A  RECESS  OF  THE  SENATE. 

An  officer  of  the  Navy  appointed  to  a  higher  rank  during  a  recess  of  the 
Senate,  under  section  1506,  Revised  Statutes,  as  amended  by  the  act  of 
June  17, 1878,  which  provides  that  any  officer  of  the  Navy  may,  with 
the  consent  of  the  Senate,  be  advanced  not  exceeding  thirty  numbers 
in  rank,  and  that  the  rank  of  officers  shall  not  be  changed  without  the 
consent  of  the  Senate,  but  whose  appointment  was  not  confirmed  by 
the  Senate,  is  not  entitled  to  the  pay  of  the  higher  rank. 

(Acting  Comptroller  Mitchell  to  Pay  Inspector  Burtisy  U.  8.  JV., 

July  5,  1899.) 

I  have  your  letter  of  April  10, 1890,  inclosing  a  copy  of  your 
letter  to  the  Auditor  and  his  reply  thereto,  relating  to  the  rate 
of  pay  of  Eear- Admiral  William  T.  Sampson,  United  States 
Navy,  from  August  8,  1898,  which  you  state  to  be  the  date 
when  he  was  commissioned  a  rear-admiral,  to  March  4,  1899, 
date  when  Congress  adjourned. 

You  stated  no  further  facts  connected  with  his  advancement, 
and  it  therefore  became  necessary  to  refer  your  communication 
to  the  Bureau  of  Navigation,  Navy  Department,  for  the  infor- 
mation necessary  to  enable  me  to  answer  your  question. 

The  Bureau  of  Navigation,  under  date  of  May  9,  1899, 
reported : 

"Rear- Admiral  William  T.  Sampson  was  advanced  eight 
numbers  and  appointed  a  rear* admiral  in  the  Navy  for  eminent 
and  conspicuous  conduct  in  battle,  under  the  provisions  of  sec- 
tion 1506  of  the  Revised  Statutes,  from  the  10th  day  of  August, 
1898,  and  an  ad  interim  commission  was  issued  him  from  that 
date.  This  advancement  the  Senate  failed  to  confirm  prior  to 
adjournment.99 

Section  1506,  Revised  Statutes,  as  amended  by  the  act  of 
June  17, 1S78  (20  Stat.,  144),  reads  as  follows: 

"Any  officer  of  the  Navy  may,  by  and  with  the  advice  and 
consent  of  the  Senate,  be  advanced  not  exceeding  thirty  num- 
bers in  rank,  for  eminent  and  conspicuous  conduct  in  battle  or 
extraordinary  heroism;  and  the  rank  of  officers  shall  not  be 
changed  except  in  accordance  with  the  provisions  of  existing 
law,  and  by  and  with  the  advice  and  consent  of  the  Senate." 

Section  2,  article  2,  of  the  Constitution  of  the  United  States 

provides: 

•  •  •  #  •  •  • 

44  The  President  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recesQ  of  the  Senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session." 
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Section  1761,  Revised  Statutes,  provides: 

"  No  money  shall  be  paid  from  the  Treasury,  as  salary,  to 
any  person  appointed  during  the  recess  of  the  Senate  to  fill  a 
vacancy  in  any  existing  office,  if  the  vacancy  existed  while  the 
Senate  was  in  session  aud  was  by  law  required  to  be  filled  by 
and  with  the  advice  and  consent  of  the  Senate,  until  such 
appointee  has  been  confirmed  by  the  Senate." 

The  advancement  in  numbers  authorized  by  section  1506, 
Revised  Statutes,  does  not  create  a  vacancy  within  the  mean- 
ing of  the  Constitution  from  the  time  when  the  President 
decides  to  recommend  such  advancement,  nor  is  any  vacancy 
created  prior  to  the  date  when  the  Senate  concurs  in  the 
President's  recommendation.  It  is  not  simply  the  filling  of  an 
office;  it  is  an  adjudication,  not  by  the  President  alone,  but  by 
the  President  and  Senate,  upon  the  question  of  whether  the 
acts  of  heroism  constitute  sufficient  ground  for  advancement, 
and  until  such  combined  action  is  had,  no  advancement  takes 
place  and  no  vacancy  exists  to  be  filled.    (17  Op.  Att  Gen.,  76.) 

In  the  case  of  Young  v.  United  States  (19  Ct.  Cl.t  145)  an 
officer  was  advanced  pursuant  to  section  1506,  and,  the  Senate 
consenting  thereto,  he  was  commissioned  in  his  advanced  grade 
to  rank  from  the  date  of  the  acts  of  heroism  for  which  he  was 
advanced.  He  was  not  allowed  pay  from  said  latter  date  to 
the  actual  date  of  his  commission,  nor  to  count  such  time  as 
service  in  his  advanced  grade  so  as  to  increase  his  pay  therein. 
There  was  no  ad  interim  appointment.  To  allow  Admiral 
Sampson  the  increased  pay  of  a  rear-admiral  during  this  period 
it  would  be  necessary  to  hold  that  the  President  alone,  by  an 
ad  interim  appointment,  could  grant  an  increase  of  pay  for  a 
period  which,  according  to  this  decision,  could  not  be  done  by 
the  President  with  the  concurrence  of  the  Senate,  where  a 
commission  issued  after  the  action  of  the  Senate.  The  Presi- 
dent and  Senate  together  constitute  a  forum  to  pass  upon  the 
question  of  advancement  in  numbers  under  this  section  of  the 
Revised  Statutes,  as  indicated  by  the  Attorney-General  in  his 
opinion  above  cited. 

I  am  of  opinion,  therefore,  and  so  decide  that,  as  the  Senate 
did  not  consent  to  the  advancement  of  Rear- Admiral  Samp- 
son, no  authority  exists  for  paying  him  as  rear-admiral  from 
the  date  when  he  was  commissioned  as  such  for  eminent  and 
conspicuous  conduct  in  battle  to  the  adjournment  of  the  session 
of  the  Senate  at  which  such  advancement  was  proposed. 
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TRAVEL  PAY  OF  A  SOLDIER  DISCHARGED  AT  HIS 
PLACE  OF  ENROLLMENT. 

A  soldier  who  was  discharged  at  his  place  of  enrollment  while  on  furlough 
is  not  entitled  to  travel  pay  from  the  place  where  his  company  was 
discharged,  and  an  order  of  the  Secretary  of  War  purporting  to  author- 
ize payment  thereof  does  not  warrant  payment. 

(Decision  by  Acting  Comptroller  Mitchell,  July  7,  1899.) 

Kirk  K.  Robinson,  in  letter  filed  March  1, 1899,  appeals  from 
the  action  of  the  Auditor  for  the  War  Department  in  settle- 
ment dated  February  2, 1899. 

The  Auditor  disallowed  the  claim  of  said  Robinson  for 
traveling  allowances  as  sergeant,  Company  L,  First  Louisiana 
Infantry,  Spanish  war,  for  reasons  stated  as  follows : 

"He  was  enrolled  May  1, 1898,  for  two  years,  and  discharged 
as  a  sergeant  October  3, 1898,  and  paid  in  full,  including  cloth- 
ing pay. 

"  As  he  was  at  home  at  date  of  discharge  travel  allowances 
are  not  due." 

Claimant  states  that  he  cashed  his  furlough  at  Jackson 
Barracks,  New  Orleans,  for  $7.50.  This  is  understood  to  mean 
that  he  sold  the  claim  for  commutation  of  rations  while  on 
furlough  or  collected  the  amount  due  him  for  rations  while  on 
furlough. 

He  claims  that,  as  he  had  to  pay  his  fare  from  Jacksonville, 
Fla.,  to  New  Orleans,  La.,  when  furloughed  home  on  account 
of  sickness,  and  as  other  members  of  his  company  were  paid 
traveling  allowances  from  Jacksonville,  Fla.,  to  New  Orleans, 
La.,  on  discharge,  he  should  be  allowed  traveling  allowances, 
or  at  least  the  amount,  $19.40,  paid  for  his  transportation. 
He  also  files  a  statement  received  from  Maj.  W.  B.  Dwight, 
additional  paymaster,  United  States  Volunteers,  as  follows : 

Atlanta,  Ga.,  November  21, 1898. 
"Since  paying  you,  the  Secretary  of  War  has  decided  that 
you  are  entitled  to  travel  pay,  but  I  can  not  reopen  the  account. 
That  must  be  done  by  the  Auditor  of  War  Department. 
Apply  to  him  for  relief." 

This  soldier's  company  was  mustered  out  and  discharged  at 
Jacksonville,  Fla.,  October  3,  1898,  and  the  members  thereof 
present  with  the  company  were  paid  on  that  date,  with  travel- 
ing allowances  from  Jacksonville,  Fla.,  place  of  discharge,  to 
New  Orleans,  La.,  place  of  enrollment. 
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The  claimant,  Kirk  K.  Robinson,  was  furlonghed  August  27, 
1898,  for  thirty  days,  and  was  absent  in  New  Orleans,  La., 
from  that  date  until  discharged. 

The  War  Department,  in  indorsement  dated  April  28, 1899, 
reports  as  follows: 

"The  furlough  of  this  soldier  is  considered  to  have  been 
extended  to  October  3, 1898,  the  date  of  the  muster  out  of  the 
soldier's  company. 

"Investigation  of  the  case  at  the  post  of  Jackson  Barracks, 
New  Orleans,  La.,  affords  no  information  on  the  subject  of  this 
soldier's  reporting  to  that  post,  or  of  his  examination  by  the 
medical  authorities.  It  is  of  record  that  quarantine  was  in 
force  from  September  27  to  October  3, 1898. 

"In  accordance  with  the  orders  in  force,  a  discharge  certifi- 
cate and  final  statements  were  mailed  to  the  soldier  October  3, 
1898.  No  further  information  as  to  the  notification  of  his  dis- 
charge appears  upon  the  records." 

Maj.  W.  B.  D  wight,  in  his  letter  supra,  is  understood  to  refer 
to  a  circular  issued  by  the  Paymaster-General,  as  follows: 

"Circular  No.  177£.]  "War  Department, 

"Paymaster-Generai/s  Office, 

"  Washington,  November  13, 1898. 
"The  Secretary  of  War  directs  that  when  men  on  furlough 
are  discharged  by  his  order  with  travel  pay,  they  shall  be 
allowed  travel  pay  from  the  station  of  their  regiment,  or  the 
place  where  their  regiment  was  mustered  out,  to  the  place  of 
their  enrollment,  notwithstanding  that  they  are  at  home  on 
furlough. 
"By  authority  of  the  Secretary  of  War. 

"T.  H.  Stanton, 
"Paymaster- General,  U.  8.  A." 

I  am  not  aware  of  any  law  authorizing  payment  of  traveling 
allowances  to  a  soldier  while  traveling  on  furlough,  or  author- 
izing reimbursement  to  a  soldier  for  expenses  incurred  by  him 
while  traveling  on  furlough. 

The  laws  under  which  the  right  of  a  soldier  to  traveling 
allowances  on  discharge  are  determined  read  as  follows: 

"When  a  soldier  is  discharged  from  the  service,  except  by 
way  of  punishment  for  an  offense,  he  shall  be  allowed  trans- 
portation and  subsistence  from  the  place  of  his  discharge  to 
the  place  of  his  enlistment,  enrollment,  or  original  muster  into 
the  service.  The  Government  may  furnish  the  same  in  kind, 
but  in  case  it  shall  not  do  so  he  shall  be  allowed  travel  pay 
and  commutation  of  subsistence  for  such  time  as  may  be  suffi- 
cient for  him  to  travel  from  the  place  of  discharge  to  the  place 
of  his  enlistment,  enrollment,  or  original  muster  into  the  serv- 
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ice,  computed  at  the  rate  of  one  day  for  every  twenty  iniles." 
(Section  1290,  Revised  Statutes.) 

"Provided,  That  no  enlisted  man  discharged  by  order  of  the 
Secretary  of  War  for  disability  caused  by  his  own  misconduct 
shall  be  entitled  to  the  travel  allowances  provided  for  in  sec 
tion  twelve  hundred  and  ninety  of  the  Revised  Statutes." 
lAet  of  March  16, 1896,  29  Stat.,  63.) 

This  soldier  served  honestly  and  faithfully  and  was  honora- 
bly discharged.  He  received  notice  of  his  discharge  at  New 
Orleans,  La.  New  Orleans,  La.,  is  therefore  the  place  of  his 
discharge.  It  is  also  his  residence  and  the  place  where  he 
was  enrolled  and  mustered  into  service. 

His  place  of  discharge  and  place  of  enrollment  being  the 
same,  the  law  does  not  $llow  any  payment  of  traveling  allow- 
ances on  his  discharge  for  the  reason  that  there  is  no  dis- 
tance to  travel  from  the  place  of  discharge  to  the  place  of 
enrollment. 

The  law  does  not  confer  upon  the  Secretary  of  War  any  au- 
thority to  authorize  payment  of  traveling  allowances  to  a  sol- 
dier who  is  at  the  place  of  his  enlistment  or  enrollment  when 
his  discharge  takes  effect,  and  any  order  issued  by  the  Secre- 
tary of  War  purporting  to  authorize  payment  of  travel  pay 
and  subistence  to  a  soldier  on  his  discharge  at  the  place  of  his 
enrollment  or  enlistment,  from  the  station  of  the  regiment  or 
the  place  where  other  members  of  his  regiment  were  dis- 
charged, is  void  and  without  effect  to  entitle  the  soldier  to 
travel  pay. 

The  action  of  the  Auditor  disallowing  claims  for  traveling 
allowances  is  affirmed. 

As  Robinson  was  absent  in  New  Orleans,  La.,  with  proper 
authority  at  the  time  the  discharge  certificate  purporting  to 
have  been  given  at  Jacksonville,  Fla.,  October  3,  1898,  was 
issued,  and  as  his  term  of  enlistment  had  not  expired,  the  dis- 
charge did  not  take  effect  until  its  delivery  to  Robinson,  or 
until  he  received  notice  or  was  legally  chargeable  with  notice 
of  his  discharge. 

The  records  show  that  his  discharge  and  final  statements 
were  mailed  to  him  October  3, 1898,  but  the  date  he  received 
the  papers  or  notice  of  his  discharge  is  not  shown  and  claim- 
ant can  not  state  the  exact  date. 

Upon  all  the  evidence  it  is  concluded  that  he  received  notice 
in  due  course  of  mail,  October  5, 1898. 

Upon  examination  of  the  above-mentioned  claim  I  find  and 
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certify  that  there  is  due  from  the  United  States  to  the  claim- 
ant, on  revision  of  his  account,  the  sum  of  92.09,  being  pay 
and  clothing  allowance  for  October  4  and  5, 1898,  as  per  cer- 
tificate of  differences  transmitted  with  this  decision,  and  all 
the  papers  in  the  case,  including  the  discharge  certificates,  to 
the  Auditor  for  the  War  Department 


TBAVELItfG  ALLOWANCES  OF  A  CONTRACT  SUR- 
GEON WHILE  TRAVELING  WITHOUT  ORDERS. 

A  contract  surgeon  who,  without  orders  and  not  in  the  discharge  of  any 
official  duty,  started  on  his  return  from  his  post  in  Cuba  to  his  home 
in  the  United  States  prior  to  the  annulment  of  his  contract  is  not 
entitled  to  traveling  expenses  incurred  prior  to  said  annulment  under 
an  order  approving  the  travel  as  necessary  for  the  public  service. 

(Acting  Comptroller  Mitchell  to  Pwyma&ter  Baird,  U.  S.A.,  July 

7,  1899.) 

I  have  received  jour  letter  of  the  14th  ultimo,  as  follows: 

"I  have  the  honor  to  transmit  herewith  an  account  for  reim- 
bursement of  actual  expenses  for  journey  performed  by  Acting 
Assistant  Surgeon  J.  P.  Young.  The  papers  inclosed  are  the 
usual  blank  form,  numbered  11,  the  original  contract  between 
the  United  States  and  Dr.  Young,  Dr.  Young's  letter  to  his  com- 
manding officer  asking  that  he  be  relieved  from  duty  to  enable 
him  to  return  to  the  United  States,  his  letter  to  me  explana- 
tory of  his  journey  via  New  York  and  of  delay  at  Nuevitas,  an 
itemized  account  of  his  expenses  as  prescribed  in  G.  O.  68,  A. 
G.  O.,  1899,  and  an  order  issued  from  the  office  of  the  Adjutant- 
General  of  the  Army. 

"Dr.  Young  entered  the  service  under  his  contract  Novem- 
ber 1, 1898.  At  his  own  request  his  contract  was  annulled  to 
date  May  4, 1899.  His  letter  asking  to  be  relieved  from  duty 
was  dated  April  23, 1899,  at  Puerto  Principe,  Cuba,  at  which 
place  he  was  on  duty.  His  reason  for  making  the  journey 
before  the  expiration  of  his  service  was  the  infrequency  of  the 
sailing  of  steamers  from  Nuevitas  (the  port  for  Puerto  Prin- 
cipe) to  the  United  States.  He  intended  taking  the  examina- 
tion for  admittance  to  the  Medical  Department  of  the  Army. 

"  Having  reference  to  paragraph  1323,  A.  E.,  1895,  to  that 
part  of  the  contract  included  in  the  blue-pencil  brackets  (the 
travel  clause  on  annulment),  and  to  the  absence  of  any  certifi- 
cate explaining  why  the  journey  was  made  without  orders 
before  the  contract  was  annulled,  I  have  the  honor  to  ask  if 
the  account  is  payable  by  the  Pay  Department.    The  item  of 
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$36,  bill  at  the  Hotel  Telegrafo,  seems  to  be  covered  by  your 
decision  of  June  10  in  the  case  of  Major  Edmunds." 

The  contract  with  Dr.  Young  provided : 

"And  it  is  furthermore  agreed  that  at  the  expiration  of  his 
term  of  service  the  said  Dr.  J.  P.  Young  shall  receive  travel- 
ing allowances  as  aforesaid  for  actual  travel  only  to  the  place 
of  making  contract;  provided  said  contract  is  not  annulled  for 
misconduct  or  neglect  of  duty,  in  which  case  no  traveling 
allowances  will  be  furnished." 

On  April  23, 1899,  Dr.  Young  addressed  the  following  letter 
to  the  commanding  officer  of  the  Eighth  Cavalry: 

"  I  have  the  honor  to  request  that  I  be  relieved  from  duty  at 
once  at  this  hospital  in  order  that  I  may  be  enabled  to  catch 
the  steamer  that  is  to  leave  Nuevitas  for  New  York  day  after 
to-morrow.  I  have  had  my  contract  annulled  to  date  May  4, 
and  ask  to  be  relieved  now  on  account  of  the  rare  opportunity 
of  getting  a  boat  for  the  States,  and  it  is  important  that  I  get 
off  as  early  as  possible." 

On  May  19,  in  a  letter  addressed  to  you  by  Dr.  Young,  he 
states: 

"  Having  tendered  my  resignation  as  acting  assistant  sur- 
geon, United  States  Army,  in  order  to  return  to  the  United 
States  and  prepare  myself  for  the  next  examination  for  com- 
mission in  the  United  States  Army,  which  I  expect  to  take 
place  in  a  few  months,  I  was  anxious  to  go  as  early  as  possible." 

On  May  25,  1899,  Special  Orders,  No.  122,  was  issued,  as 
follows: 

"20.  The  travel  from  Puerto  Principe,  Cuba,  to  Savannah, 
Ga^  via  New  York  City,  N.  Y.,  on  or  about  April  24  to  May 
13,  1899,  performed  by  Acting  Assistant  Surgeon  John  P. 
Young,  U.  8.  A.,  is  approved  by  the  Secretary  of  War  as  hav- 
ing been  necessary  for  the  public  service.'7 

The  statements  of  Dr.  Young  above  quoted  appear  to  show 
conclusively  that  it  was  for  his  personal  convenience  and  bene- 
fit that  he  asked  the  annulment  of  his  contract,  and  to  be 
relieved  from  duty  before  the  annulment  took  effect,  and  that 
he  started  on  his  journey  home  before  the  time  he  had  con- 
tracted to  serve  had  expired.  He  had  no  order  for  the  journey, 
and  his  right  to  traveling  expenses  without  an  order,  under 
the  termsof  his  contract,  would  not  attach  until  he  had  ceased 
to  be  in  the  employ  of  the  Oovernment  by  the  annulment  of 
his  contract.  Special  Orders,  No.  122,  was  not  issued  until 
after  the  journey  had  been  completed,  and  was  seemingly 
issued  for  the  purpose  of  putting  Dr.  Young  as  far  as  possible 
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into  the  status  of  haviug  traveled  under  orders  and  therefore 
entitled  to  bis  traveling  expenses.  It  is  ineffective  for  that 
pnrpose.  The  statement  made  in  said  order  to  the  effect 
that  the  travel  was  necessary  for  the  public  service  seems  to 
be  directly  contradicted  by  the  record  made  in  Dr,  Young's 
letters.  The  journey  was  not  made  under  orders  or  in  the 
discharge  of  any  official  duty,  and  as  he  voluntarily  left  his 
post  before  his  term  of  service  expired,  I  feel  compelled  to 
hold  that  he  is  not  entitled  to  reimbursement  of  any  of  his 
expenses  which  were  incurred  prior  to  the  date  of  the  annul- 
ment of  his  contract,  nor  is  he  entitled  to  anything  beyond 
the  sum  actually  and  necessarily  expended  in  making  the 
journey  after  the  date  his  contract  was  annulled. 

General  Orders,  No.  68,  of  1899,  fixing  the  maximum  of  $4.50 
for  hotel  expenses  must  be  understood  to  authorize  such  ex- 
penses only  when  the  same  have  been  actually  incurred.  Be- 
fore any  payment  is  made  the  officer  should  be  required  to 
certify  that  each  and  every  item  charged  for  has  been  actually 
and  necessarily  expended  in  performing  the  journey  and  to 
show  that  the  journey  was  made  by  the  shortest  practicable 
route. 

He  should  also  be  required  to  show  the  exact  route  that  he 
traveled,  giving  the  names  of  the  railroads  over  which  he 
traveled.  If  he  traveled  over  any  railroad  on  which  the  United 
States  is  entitled  to  a  reduced  fare,  either  by  law  or  by  agree- 
ment, he  should  not  be  reimbursed  for  any  sum  in  excess  of 
what  it  would  have  cost  the  United  States  to  transport  him 
had  a  transportation  request  been  issued  for  the  journey. 

The  explanation  and  reasons  given  by  Dr.  Young  for  his 
making  the  journey  by  way  of  New  York,  under  all  the  cir- 
cumstances of  the  case,  may  be  considered  as  justifying  his 
taking  that  route. 

Subvouchers  for  all  expenses  must  be  furnished  whenever 
it  is  practicable  to  obtain  them. 

The  form  of  voucher  (No.  11)  upon  which  the  account  is 
presented  falls  far  short  of  what  is  required  to  support  a  claim 
for  traveling  expenses. 
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PEE  DIEM  COMPENSATION  WHILE  NOT  ACTUALLY 
EMPLOYED. 

Under  the  provision  in  the  act  of  February  26, 1895,  that  mineral  land 
commissioners  "  shall  receive  for  their  compensation  $10  for  each  day 
they  may  be  actually  engaged  in  the  performance  of  their  duties,"  a 
commissioner  who  was  prevented  from  performing  his  duties  during 
two  days  by  severe  Btornis  is  not  entitled  to  per  diem  compensation 
for  those  days. 

(Acting  Comptroller  Mitchell  to  the  Disbursing   Clerk  of  the 
Department  of  the  Interior,  July  10, 1899.) 

I  have  received  your  letter  of  the  15th  ultimo,  as  follows: 

"I  have  the  honor  to  transmit  herewith  a  supplemental 
account  of  W.  V.  Tompkins  for  two  days  per  diem  as  mineral 
land  commissioner  for  the  Missoula,  Mont.,  land  district,  dur- 
ing the  month  of  October,  1898,  and  charged  to  the  appropria- 
tion for  'Classification  of  certain  mineral  lands  in  Montana 
and  Idaho,  1899,'  as  provided  in  the  sundry  civil  act  of  July  1, 
1898,  U.  S.  S.,  vol.  30,  p.  619.  This  voucher  has  been  presented 
to  me  for  payment,  but  as  I  entertain  a  reasonable  doubt  of  its 
being  allowed,  owing  to  the  peculiar  wording  of  said  act, 
which  reads,  'provided,  that  said  commissioners  shall  be  paid 
at  the  rate  of  ten  dollars  a  day  each  while  actually  engaged 
in  the  performance  of  their  duties,'  I  therefore  submit  the 
same  for  your  opinion  whether  or  not  the  voucher  can  be 
paid." 

It  appears  that  Mr.  Tompkins  was  appointed  as  mineral 
land  commissioner  under  the  authority  found  in  the  act  of 
February  26, 1895  (28  Stat,  683),  which,  so  far  as  relates  to 
compensation,  provides: 

"They  shall  each  receive  for  their  compensation  ten  dollars 
for  each  day  they  may  be  actually  engaged  in  the  performance 
of  their  duties,  which  shall  include  their  transportation  and 
subsistence  expenses."    *    *    • 

The  act  of  July  1, 1898  (30  Stat.,  619),  makes  substantially 
the  same  provision  as  to  compensation. 

While  engaged  in  his  duties  Mr.  Tompkins  suspended  opera- 
tions on  October  10  and  14,  1898,  because  of  severe  storms 
then  prevailing,  and  the  question  is  whether  he  is  entitled  to 
his  per  diem  compensation  for  the  two  days  mentioned. 

It  appears  that  the  Commissioner  of  the  General  Land  Office 
held  that  Mr.  Tompkins  was  not  entitled  to  compensation  for 
said  days,  on  the  ground  that  he  was  not  "  actually  engaged 
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in  the  performance  of  his  duties  "  on  those  days.    In  review- 
ing this  case,  April  19,  1899,  the  Secretary  of  the  Interior 
overruled  the  Commissioner  and  directed  that  payment  be 
made. 
The  Secretary  says: 

"The  statute  authorizing  their  employment  provides  that 
they  'shall  each  receive  for  their  compensation  ten  dollars  for 
each  day  they  shall  be  actually  engaged  in  the  performance  of 
their  duties.'  Act  of  February  26, 1895  (28  Stat.,  683.)  Their 
duties  were  the  examination  and  classification  (as  to  mineral  or 
nonmineral)  of  lands  within  the  limits  of  the  grant  to  the  North- 
ern Pacific  Eailroad.  To  do  this  they  were  compelled  to  make 
a  personal  examination  of  all  such  lands,  and  their  presence 
was  required  frequently  in  mountainous  regions  remote  from 
human  habitation  and  often  difficult  of  access  and  exploration. 
During  the  two  days  disallowed  in  the  month  of  October  they 
were  in  a  couutry  of  this  description  and  were  prevented  from 
continuing  their  examination  by  severe  storms  then  prevailing. 
While  they  were  not  actually  engaged  in  the  classification  of 
lands  upon  those  days,  they  were  there  present  and  were 
attending  to  their  duties  when  they  were  interrupted  by  the 
elements  and  were  compelled  to  suspend  operations  until  the 
storms  subsided.  They  were  ' actually  engaged  in  the  perform- 
ance of  their  duty'  while  thus  awaiting  the  abatement  of  the 
storm,  equally  as  they  would  have  been  had  they  been  com- 
pelled to  bridge  a  flooded  stream  or  await  the  subsidence  of 
the  flood.  They  are  entitled  to  their  per  diem  for  the  two  days 
in  October  disallowed  by  you." 

I  am  unable  to  agree  with  the  Secretary.  Mr.  Tompkins 
was  a  per  diem  employee,  and  under  ordinary  circumstances, 
even,  would  be  entitled  to  compensation  only  for  actual  serv- 
ice; that  is,  for  the  days  he  was  actually  at  work. 

But  the  law  in  this  case  is  clear  and  specific  as  to  the  time 
he  shall  be  allowed  compensation,  viz,  for  each  day  he  shall  be 
actually  engaged  in  the  performance  of  his  duties.  This  provi- 
sion expressly  negatives  the  idea  of  payment  for  constructive 
service.  His  duties  were  the  examination  and  classification  of 
mineral  lands,  and  he  certainly  was  not  actually  engaged  in 
those  duties  while  he  was  idle  and  awaiting,  for  his  personal 
convenience  and  comfort,  the  abatement  of  the  storm.  I  am 
unable  to  see  the  analogy  between  this  case  and  that  growing 
out  of  the  necessity  of  bridging  a  flooded  stream  to  enable  the 
commissioner  to  continue  his  work.  The  first  is  an  absolute 
cessation  of  work,  while  the  second  is  a  continuance  of  work 
in  necessarily  removing  an  obstacle  to  its  effective  operation. 
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When  Mr.  Tompkins  accepted  bis  appointment  he  necessa- 
rily accepted  all  the  conditions  and  limitations  imposed  by 
custom,  as  well  as  by  this  specific  statute,  regulating  per  diem 
employment  and  compensation,  one  of  which  is  compensation 
for  actual  service  only,  and  I  can  not  see  that  he  has  any  valid 
claim  to  exemption  from  the  same. 

Ton  are  not  authorized  to  pay  the  claim  in  question. 


TIME   OF   TAKING   EFFECT  OF   A   PROMOTION  OF 
AN  OFFICER  OF  THE  NAVY. 

An  officer  of  the  Navy  promoted  in  coarse  to  fill  a  vacancy  in  the  next 
higher  grade  is  entitled  to  pay  of  the- higher  grade  only  from  the  date 
of  the  vacancy  he  is  entitled  to  fill,  if  he  takes  rank  from  that  time, 
and  not  from  the  date  of  a  prior  vacancy  which  was  kept  open  for  him 
bat  which  he  was  not  entitled  to  fill  because  of  failure  to  pass  the 
required  examination. 

(Decision  by  Acting  Comptroller  Mitchell,  July  12, 1899.) 

Thomas  H.  Stevens,  lieutenant-commander,  United  States 
Navy,  appeals  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  dated  August  3, 1898,  disallowing 
his  claim  for  difference  between  his  pay  as  lieutenant  and  the 
pay  of  a  lieutenant-commander  from  February  2,  1896,  date 
from  which  he  took  rank,  as  stated  in  his  commission  as  lieu- 
tenant-commander, and  May  4, 1898,  the  date  of  said  commis- 
sion. This  case  involves  a  construction  of  the  laws  relating  to 
promotion  of  officers  in  the  Navy,  which,  so  far  as  material  to 
an  understanding  of  the  case,  are  as  follows: 

"  No  line  officer  below  the  grade  of  commodore,  and  no  offi- 
cer not  of  the  line,  shall  be  promoted  to  a  higher  grade  on  the 
active  list  of  the  Navy  until  his  mental,  moral,  and  profes- 
sional fitness  to  perform  all  his  duties  at  sea  have  been  estab- 
lished to  the  satisfaction  of  a  board  of  examining  officers 
appointed  by  the  President."    (Sec.  1496,  Rev.  Stat.) 

"Any  officer  of  the  Navy  on  the  active  list  below  the  grade 
of  commander,  who,  upon  examination  for  promotion,  is  not 
found  professionally  qualified,  shall  be  suspended  from  promo- 
tion for  one  year,  with  corresponding  loss  of  date  when  he 
shall  be  reexamined,  and  in  case  of  his  failure  upon  such 
reexamination  he  shall  be  dropped  from  the  service."  (Sec. 
1505,  Rev.  Stat.)  . 

"  That  on  and  after  the  passage  of  this  act  any  officer  of  the 
Navy  who  may  be  promoted  in  course  to  fill  a  vacancy  in  the 
22184— Vol.  6 2 
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next  higher  grade  shall  be  entitled  to  the  pay  of  the  grade  to 
which  promoted  from  the  date  he  takes  rank  therein,  if  it  be 
subsequent  to  the  vacancy  he  is  appointed  to  fill."  (Sec.  1, 
act  of  June  22, 1874, 18  Stat.,  191.) 

On  February  2, 1895,  a  vacancy  occurred  iu  the  grade  of 
lieutenant-commander,  which  the  claimant,  being  number  one 
in  the  grade  of  lieutenant,  was  entitled  to  fill.  Being  at  that 
time  on  a  foreign  station  he  was,  on  February  18, 1895,  nomi- 
nated for  promotion  from  the  date  the  vacancy  occurred, "  sub- 
ject to  the  examinations  required  by  law,"  which  nomination 
was  confirmed  by  the  Senate  March  1, 1895.  In  the  first  ex- 
amination, which  occurred  in  the  spring  of  1895,  Lieutenant 
Stevens  failed  to  pass,  but  the  proceedings  of  the  examining 
boards  were  set  aside  for  irregularity  and  a  second  examina- 
tion was  ordered.  He  failed  to  pass  on  this  examination,  and 
the  proceedings  were,  on  March  9, 1896,  duly  approved  by  the 
President,  who  directed  that,  "in  conformity  with  section  1505 
of  the  Revised  Statutes,  Lieutenant  Thomas  H.  Stevens,  U.  S.  ST., 
will  be  suspended  from  promotion  for  one  year,  with  corre- 
sponding loss  of  date." 

In  the  meantime,  however,  between  February  2, 1895,  date 
of  the  vacancy,  and  March  9, 1896,  other  vacancies  occurred 
in  the  grade  of  lieutenant-commander,  which  the  lieutenants 
next  in  line  of  promotion  were  respectively  commissioned  to 
fill.  After  the  expiration  of  the  one  year  of  suspension 
Stevens  was  again  examined,  and  having  successfully  passed 
his  examination  was  commissioned  as  above  stated  to  rank  as 
lieutenant-commander  from  February  2, 1896,  one  year  after 
the  vacancy  which  he  was  examined  to  fill  had  occurred.  It 
is  the  practice  of  the  Navy  Department  in  making  promotions 
among  officers  to  recommend  for  nomination  to  the  Senate  for 
promotion  each  officer  according  to  seniority  as  vacancies  occur 
in  the  next  higher  grade;  provided,  first,  that  such  officer  has 
passed  the  required  examinations  preliminary  to  promotion ; 
or,  second,  that  he  is  not  available  for  examination  by  reason 
of  being  on  duty  abroad  or  for  other  reasons;  and  in  the  latter 
case  the  recommendation  is  that  the  nomination  be  "  subject 
to  the  examinations  required  by  law."  It  is  also  the  practice 
to  hold  open  for  an  officer  so  nominated  the  vacancy  which  he 
is  entitled  to  fill  until  his  examination;  when,  if  he  fails  to 
pass,  and  is  suspended  from  promotion  pursuant  to  law,  the 
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vacancy  is  thrown  open  to  be  filled  by  the  officer  then  next  in 
line  of  promotion.  This  practice  was  followed  in  Stevens's  case 
up  to  the  date  of  the  President's  order  of  March  9, 1896,  sus- 
pending him  from  promotion  for  one  year;  when,  instead  of 
filling  the  vacancy  by  the  officer  next  in  line  of  promotion,  it 
was  still  kept  open  for  him  until  he  finally  passed  his  exami- 
nation and  was  commissioned  to  fill  it. 

The  Auditor  appears  to  have  regarded  the  appointment  as 
not  a  promotion  in  course  to  fill  a  vacancy,  within  the  meaning 
of  the  act  of  June  22, 1874,  supra,  and  allowed  him  the  pay  of 
the  higher  grade  of  lieutenant-commander  only  from  the  date 
of  his  commission  as  such. 

The  attorneys  for  the  claimant  contend  that  he  is  entitled  to 
the  pay  of  a  lieutenant-commander  from  February  2, 1896,  the 
date  whereon  he  took  that  rank,  by  filling  a  vacancy  which 
then  existed.  It  is  insisted  that  as  the  delays  in  the  examina- 
tion were  occasioned  by  his  absence  on  duty  and  were  not 
caused  by  his  fault,  his  examination,  his  failure  to  pass,  and 
consequent  suspension  from  promotion  should,  in  contempla- 
tion of  law,  be  treated  as  having  taken  place  February  2, 1895, 
the  date  when  the  vacancy  occurred  which  he  was  entitled  to 
fill,  and  that  the  only  penalty  which  can  attach  to  the  failure  to 
pass  his  examination  for  promotion  is  the  suspension  from  the 
rank  and  pay  of  the  higher  grade  for  one  year  from  that  date. 

The  right  of  the  claimant  to  the  pay  of  lieutenant-com- 
mander depends  upon  the  construction  to  be  applied  to  section 
1505,  above  quoted.  A  candidate  for  promotion  on  failing  to 
pass  the  professional  examination  required  by  that  section  is 
suspended  "from  promotion  for  one  year,  with  corresponding 
loss  of  date."  This  section  was  construed  by  the  Attorney- 
General  in  16  Op.  Att.  Gen.,  587,  wherein  he  held  that  "loss  of 
date"  should  be  reckoned  from  the  date  of  the  vacancy  which 
the  officer  was  entitled  to  fill,  but  that  the  year  of  suspension 
from  promotion  should  date  from  the  approval  by  the  Presi- 
dent of  the  findings  of  the  examining  boards;  that  while 
under  such  suspension  the  officer  is  ineligible  for  promotion, 
and  that  no  vacancy  should  be  kept  open  for  him  during  that 
period.  Applying  the  rule  of  this  opinion  to  the  present  case, 
Stevens,  on  failing  to  pass  his'  examination  and  on  beitog  sus- 
pended from  promotion  for  one  year,  lost  his  right  to  be  named 
for  the  vacancy  which  occurred  February  2, 1895,  and  could 
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only  claim  the  right  to  be  named  for  the  vacancy  occurring 
next  after  the  expiration  of  his  period  of  suspension  or  the 
next  vacancy  occurring  after  March  9, 1897,  if  he  passed  the 
required  examination,  as  he  subsequently  did. 

Counsel  for  claimant  base  their  contention  upon  section 
1562,  Kevised  Statutes,  which  provides: 

"If  an  officer  of  a  class  subject  to  examination  before  pro- 
motion shall  be  absent  on  duty,  and  by  reason  of  such  absence, 
or  of  other  cause  not  involving  fault  on  his  part,  shall  not  be 
examined  at  the  time  required  by  law  or  regulation,  and  shall 
afterward  be  examined  and  found  qualified,  the  increased  rate 
of  pay  to  which  his  promotion  would  entitle  him  shall  com- 
mence from  the  date  when  he  would  have  been  entitled  to  it 
had  he  been  examined  and  found  qualified  at  the  time  so  re- 
quired by  law  or  regulation ;  and  this  rule  shall  apply  to  any 
cases  of  this  description  which  may  have  heretofore  occurred. 
And  in  every  such  case  the  period  of  service  of  the  party,  in 
the  grade  to  which  he  was  promoted,  shall,  in  reference  to  the 
rate  of  his  pay,  be  considered  to  have  commenced  from  the 
date  when  he  was  so  entitled  to  take  rank." 

Having  failed  on  his  first  examination  Mr.  Stevens  can  claim 
no  benefit  under  this  section  as  to  delays  occurring  before 
it  took  place.  Austin  v.  United  States  (20  Ot.  01.  269),  was 
the  case  of  an  officer  whose  examination  was  postponed 
through  no  fault  of  his,  but  who  upon  his  first  examination 
failed  to  pass.  It  was  held  that  the  benefits  of  this  section 
did  not  extend  to  officers  who,  upon  being  examined  and  found 
not  qualified,  must  be  "suspended  from  promotion  for  one 
year,  with  corresponding  loss  of  date."  The  purpose  of  the 
statute  is  to  allow  an  officer  entitled  to  promotion  the  pay  of 
his  promoted  grade  from  the  date  when  he  was  entitled  to  be 
examined  for  promotion,  if  without  his  fault  he  is  not  exam- 
ined when  his  promotion  becomes  due  and  is,  upon  examina- 
tion, found  qualified  for  promotion;  but  it  is  not  the  purpose 
of  the  law  to  give  an  officer  the  pay  of  a  higher  grade  for  a 
period  when,  as  shown  by  his  examination,  he  was  not  quali- 
fied to  fill  it.  The  claimant  is  now  demanding  to  be  paid  as 
lieutenant-commander  for  time  when,  as  shown  by  his  exam- 
ination, he  was  found  not  qualified  to  perform  the  duties  of 
that  position.  This  is  not  the  meaning  of  the  law,  and  he  can 
not  avail  himself  of  the  provisions  of  section  1562,  Revised 
Statutes,  to  protect  him  from  delays  incident  to  the  examina- 
tion which  be  failed  to  pass. 
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The  vacancy  to  which  Stevens  was  entitled  to  be  promoted 
was  the  first  one  occurring  after  the  expiration  of  his  year  of 
suspension,  and  the  action  of  the  Department  in  keeping  open 
the  vacancy  which  occurred  February  2, 1895,  and  afterwards 
commissioning  him  to  fill  it,  places  him  in  no  better  position 
than  he  would  have  occupied  had  that  vacancy  been  filled  in 
due  course  by  another  and  he  had  been  nominated  and  ap- 
pointed to  the  first  vacancy  succeeding  his  period  of  suspen- 
sion. The  act  of  June  22, 1874,  which  allows  an  officer  whose 
examination  for  promotion  has  been  postponed  through  no 
fault  of  his  own  the  pay  of  the  higher  grade  from  the  date  he 
takes  rank,  if  it  be  subsequent  to  the  vacancy  he  is  appointed 
to  fill,  refers  to  the  vacancy  which  he  is  entitled  to  fill  in  regu- 
lar course  of  promotion  and  not  to  one  which  he  is  not  entitled 
to  fill.  Mr.  Stevens,  therefore,  although  commissioned  to  take 
rank  as  lieutenant-commander  one  year  after  the  date  of  the 
vacancy  occurring  February  2,  1896 — thus  giving  effect  to 
the  one  year's  "loss  of  date,"  as  provided  by  section  1505, 
Revised  Statutes— can  not  receive  the  pay  of  lieutenant-com- 
mander with  reference  to  that  vacancy,  because  he  was  not 
entitled  to  fill  it;  but  he  can  take  the  pay  of  the  higher  grade 
only  from  the  date  of  the  vacancy  he  was  entitled  to  fill. 
Although  losing  but  one  year  in  rank  under  that  section,  he 
must  lose  the  pay  of  the  advanced  grade  until  the  vacancy 
occurred  which  he  was  entitled  to  fill. 

Such  vacancy,  it  appears,  has  been  filled  by  another  officer, 
and  as  the  claimant  can  derive  no  benefit  by  being  appointed 
to  a  vacancy  he  was  not  entitled  to  fill  in  regular  course  of 
promotion,  so  he  should  not  be  made  to  suffer  by  reason  of  the 
fact  that  another  officer  was  named  for  the  vacancy  which  was 
properly  his.  1  decide,  therefore,  that  Mr.  Stevens  is  entitled 
to  the  pay  of  a  lieutenant-commander  only  from  March  14, 
1897,  the  date  of  the  first  vacancy  occurring  after  March  9, 
1897,  and  which  vacancy  he  was  entitled  to  fill  in  regular  course 
of  promotion.    A  certificate  of  difference  will  issue  accordingly. 
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DETAIL  OP  A  KEEPER  AND  OEE W  OP  A  LIFE-SAVING 
STATION  TO  THE  PARIS  EXPOSITION. 

The  provisions  in  the  aet  of  June  18, 1878,  that  "  keepers  of  life-saving 
stations  shall  be  required  to  reside  continually  at  or  in  the  immediate 
vicinity  of  their  respective  stations/'  and  that "  crews  shall  reside  at 
their  stations"  during  the  periods  the  stations  are  required  to  be  open 
for  active  service,  by  implication  prohibit  the  employment  of  surf- 
men  during  those  periods,  or  of  a  keeper  during  any  portion  of  the 
year,  at  the  Paris  Exposition  of  1900. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Treasury, 
July  13, 1899.) 

In  your  communication  of  the  7th  instant  you  request  my 
decision  of  the  question  whether  a  keeper  and  full  crew  of  a 
life-saving  station  can  be  paid  from  the  appropriation  for  the 
Life-Saving  Service  made  by  the  act  of  March  3, 1899  (30  Stat, 
1080),  while  detailed  for  service  at  the  Paris  Exposition  of 
1900. 

"  It  is  proposed  to  make  an  exhibit  of  the  United  States 
Life-Saving  Service  at  the  Paris  Exposition  of  1900,  and  it  is 
desirable  that  it  be  as  complete  as  possible.  To  this  end  it  is 
important  that  a  keeper  and  full  crew  of  surfmen  be  employed 
in  order  to  exemplify  the  life-saving  methods  that  have  been 
adopted  by  the  service. 

"The  commissioner-general  of  the  United  States  to  said 
exposition  states  that  it  is  very  desirable  that  tbe  exhibit  be 
made,  but  that  it  will  be  very  difficult  to  make  a  complete  one 
if  the  compensation  of  the  keeper  and  surfmen  to  be  employed, 
as  above  set  forth,  is  to  be  paid  out  of  the  appropriation  for 
the  commission,  especially  as  it  is  understood  that  the  com- 
mission is  to  bear  the  expense  of  the  transportation  of  the 
men  and  other  incidental  expenses,  and  is  to  purchase  the  nec- 
essary material  and  pay  for  the  erection  of  a  life-saving  station 
building  and  accessories,  and  it  has  been  suggested  that  the 
necessary  men  be  detailed  for  this  duty  from  the  members  of 
the  Life-Saving  Service,  and  that  their  compensation  be  paid 
out  of  the  current  appropriation  for  that  service. 

44  In  accordance  with  this  suggestion  the  Department  will 
detail  for  duty  at  Paris  one  keeper  of  a  life-saving  station  and 
ten  surfmen,  to  be  selected  from  experienced  members  of  the 
Life-Saving  Service  on  the  Atlantic  and  lake  coasts,  and  pay 
them  from  the  regular  appropriation  for  the  Life-Saving  Serv- 
ice (see  sundry  civil  appropriation  act,  approved  March  3, 
1899),  provided  it  can  legally  be  done;  and  your  decision  is 
requested  upon  the  question  whether  a  keeper  and  crew  of  ten 
men,  detailed  as  above  stated,  could  properly  be  paid  from  the 
appropriation  referred  to." 
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The  appropriation  contains  the  following  provisions: 

"  For  salaries  of  two  hundred  and  seventy- four  keepers  of 
life-saving  and  lifeboat  stations  and  of  houses  of  reftage,  two 
hundred  and  thirty-nine  thousand  seven  hundred  dollars. 

"For  pay  of  crews  of  surfinen  employed  at  the  life-saving 
and  lifeboat  stations  •  •  *  at  the  rate  of  sixty  dollars  per 
month  each,  during  the  period  of  actual  employment,  and  three 
dollars  per  day  for  each  occasion  of  service  at  other  times." 

The  act  to  organize  the  Life-Saving  Service,  approved  June 
18, 1878  (20  Stat.,  163),  contains  the  following  provisions: 

"  Sec.  4.  *  *  *  Keepers  of  life-saving  stations  shall  be 
required  to  reside  continually  at  or  in  the  immediate  vicinity 
of  their  respective  stations. 

"  Sso.  5.  That  hereafter  the  life-saving  stations  upon  the 
sea  and  Gulf  coasts,  at  which  crews  are  employed,  shall  be 
manned  and  the  stations  opened  for  active  service  on  the  first 
day  of  September  in  each  year,  and  so  continue  until  the  first 
day  of  May  succeeding,  and  upon  the  lake  coasts  from  the 
opening  to  the  close  of  navigation,  except  such  stations  as,  in 
the  discretion  of  the  Secretary  of  the  Treasury,  are  not  neces- 
sary to  be  manned  during  the  full  period  specified;  and  the 
crews  shall  reside  at  the  station  during  said  periods." 

By  the  act  of  August  3, 1894  (28  Stat.,  225),  the  time  during 
which  stations  upon  the  Atlantic  and  Gulf  coasts  are  re- 
quired to  be  opened  was  changed  to  the  period  from  August  1 
in  each  year  to  June  1  in  the  succeeding  year,  and  the  provi- 
sion that  u  the  crews  shall  reside  at  the  stations  during  said 
periods  v  was  repeated. 

I  hardly  think  the  language  "  for  pay  of  crews  of  surfmen 
employed  at  the  life-saving  and  lifeboat  stations,"  used  in  the 
appropriation,  supra,  was  intended  to  prohibit  the  detail  of 
surfmen  for  temporary  service  elsewhere  than  at  their  stations. 
I  think  it  is  merely  a  phrase  descriptive  of  the  surfinen 
referred  to.  But  the  provision  requiring  keepers  to  reside  con- 
tinually at  or  in  the  immediate  vicinity  of  their  respective  sta- 
tions, and  the  provision  requiring  surfmen  to  reside  at  the 
stations  during  the  active  season,  appear  to  be  restrictive  in 
their  nature,  and  I  am  of  the  opinion  that  they  would  be  vio- 
lated by  the  employment  of  keepers  and  surfmen  at  a  place 
other  than  their  station. 

A  life-saving  exhibit  at  the  World's  Columbian  Exposition 
at  Chicago  was  provided  for  by  the  act  of  August  5, 1892  (27 
Stat.,  354),  by  the  establishment  of  a  life-saving  station  on  the 
grounds  of  the  exposition.    In  the  act  of  July  1, 1898  (30  Stat., 
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603),  provision  was  made  for  the  pay  of  a  crew  of  surfmen  em- 
ployed at  the  Trans-Mississippi  and  International  Exposition, 
Omaha,  Nebr.  Such  special  legislation  wonld  not  have  been 
necessary  if  crews  of  snrfmen  conld  have  been  detailed  to  those 
expositions  and  paid  from  the  regular  appropriations  for  the 
Life-Saving  Service,  and  it  implies  a  construction  by  Congress 
that  those  appropriations  were  not  applicable  to  their  payment. 
I  am,  therefore,  of  opinion  that  by  implication  the  acts  of 
June  18, 1878,  and  August  3,  1894,  prohibit  the  employment 
of  surfmen  during  the  active  season,  or  of  a  keeper,  during 
any  portion  of  the  year,  elsewhere  than  at  their  respective 
stations. 


MILEAGE  TO  AN  OFFICER  OF  THE  NAVY  FOR 
TRAVEL  PERFORMED  AN  UNREASONABLE  TIME 
AFTER  ORDERS. 

An  officer  of  the  Navy  who,  on  May  8, 1896,  is  ordered  to  his  home  from 
attendance  before  a  naval  retiring  board,  but  who  does  not  perform 
the  journey  until  November,  1897,  does  not  comply  with  the  order 
within  a  reasonable  time,  and  is  not  entitled  to  mileage. 

(Decision  by  Acting  Comptroller  Mitchell,  July  13, 1899.) 

Lieutenant  J.  G.  Burnett,  United  States  Navy,  by  his  attor- 
ney, in  letter  filed  March  4,  1899,  appeals  from  settlement 
dated  March  8, 1898,  of  the  Auditor  for  the  Navy  Department, 
disallowing  his  claim  for  mileage  in  traveling  from  Washing- 
ton, D.  C,  where  he  had  been  in  attendance  upon  a  naval 
retiring  board,  to  his  home  in  San  Francisco,  Gal.,  under  an 
order  dated  May  8, 1896,  directing  him  to  proceed  to  his  home 
and  await  orders.  The  Auditor  disallowed  the  claim  for  the 
reason  that  the  travel  enjoined  was  not  performed  within  a 
reasonable  time. 

Lieutenant  Burnett,  whose  home  was  in  San  Francisco,  Gal., 
was,  on  April  29, 1896,  ordered  to  appear  before  a  naval  retir- 
ing board  convened  at  Washington,  D.  C.,  for  his  examination. 
Upon  being  relieved  from  this  duty  he  was,  on  May  8,  ordered 
to  proceed  to  his  home  and  await  orders;  but,  instead  of  im- 
mediately complying  with  such  order,  in  about  three  days 
thereafter  he  left  Washington  for  Europe,  upon  the  advice  of 
his  Mends  and  physician,  for  the  benefit  of  his  health,  and 
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did  not  return  to  California  until  November  21,  1897.  An 
order  retiring  him  from  active  service  was  mailed  to  him  at 
his  home  in  San  Francisco  May  9, 1896.  The  attorney  for  the 
claimant  contends  that  as  he  was  retired  from  active  service, 
the  time  for  the  performance  of  the  journey  required  by  the 
order  became  immaterial,  and  that  as  his  superior  officers  in 
the  Navy  Department  were  satisfied  with  the  performance  of 
the  order  the  Auditor  could  not  question  the  reasonableness 
of  the  time  occupied  in  obeying  it;  and  that  to  deny  the 
claimant  mileage  for  the  journey  would  be  in  effect  a  punish- 
ment for  not  obeying  the  order  promptly. 

The  rule  in  regard  to  allowing  mileage  for  travel  under 
orders  is  that  the  travel  must  be  performed  within  a  reason- 
able time  after  the  receipt  of  the  order.  It  is  true,  what  is  a 
reasonable  time  in  one  case  might  not  be  so  in  another,  and 
that  no  fixed  rule  can  well  be  laid  down  that  will  govern  in  all 
cases;  but  the  order  that  is  usually  given  to  a  naval  officer  on 
his  retirement,  directing  him  to  proceed  to  his  home,  can  not 
be  regarded  as  an  open  order  for  travel  to  be  complied  with 
at  any  future  time  suiting  the  pleasure  or  convenience  of  the 
officer  to  whom  it  is  issued.  An  officer  ordered  to  proceed  to 
his  home  with  a  view  to  his  retirement  must  obey  the  order 
within  a  reasonable  time  in  order  to  entitle  him  to  mileage. 
(4  Comp.  Dec.,  182;  article  214,  Navy  Regulations  of  1896.) 

In  this  case  there  was  a  delay  of  more  than  eighteen  months 
before  completing  the  journey.  I  concur  with  the  Auditor  in 
his  conclusion  that  the  journey  was  not  performed  within  a 
reasonable  time,  and  that  the  officer  is  therefore  not  entitled 
to  mileage. 

The  action  of  the  Auditor  is  affirmed. 


PAY  OP  A  SOLDIER  PERFORMING  ENGINEER 

DUTY. 

A  soldier  in  a  company  which  performed  duty  usually  performed  by 
engineer  soldiers,  but  which  was  regularly  mustered  and  paid  as  a 
company  of  infantry,  is  not  entitled  to  pay  as  an  engineer  soldier. 

(Decision  by  Acting  Comptroller  Mitchell,  July  13y  1899.) 

Charles  F.  Travers,  in  letter  filed  June  23,  1899,  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  dated  June  20, 1899. 
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Said  Travers  claimed  two  months7  extra  pay  under  the  acts 
of  January  12, 1899,  and  March  3, 1899,  as  private,  Company 
H,  First  District  of  Columbia  Infantry  (Spanish  war),  and 
pay  as  an  engineer  soldier,  alleging  that  his  company  was  on 
duty  as  an  engineer  company. 

The  Auditor  disallowed  said  claims  for  reasons  stated,  as 
follows: 

"He  was  enrolled  May  17, 1898,  at  Washington,  D.  O.,  for 
two  years,  furloughed  with  company  September  19, 1898,  under 
G.  O.  130,  A.  G.  O.,  August  29,  1898,  and  discharged  with 
company  November  20, 1898,  at  Washington,  D.  C. 

"He  was  paid  in  full  from  enrollment  to  discharge,  including 
clothing  pay  and  commutation  of  rations  while  on  furlough. 
As  he  was  discharged  at  place  of  enrollment,  he  is  not  entitled 
to  travel  allowances.  Having  been  granted  furlough,  to  await 
muster  out,  under  the  above-mentioned  order,  he  is  not  entitled 
to  extra  pay  under  any  act  of  Congress. 

"As  this  soldier  belonged  to  an  infantry  organization,  he  is 
not  entitled  to  the  pay  allowed  by  law  to  members  of  an  engi- 
neer organization." 

Claimant  alleges  that  he  was  detached  from  his  regiment 
about  June  21, 1898,  to  serve  under  Major  Sackett  and  Colonel 
Black  in  the  Engineer  Corps,  and  was  promised  engineer  pay. 

It  appears  that  said  company  was  instructed  in  the  duties 
of  engineer  soldiers  and  performed  duty  usually  performed  by 
engineer  soldiers,  building  pontoon  bridges,  roads  for  artillery, 
etc. ;  but  the  company  was  regularly  mustered  and  paid  as  a 
company  of  infantry,  and  it  does  not  appear  that  it  was  ever 
organized  as  a  company  of  engineers  or  that  it  had  any  other 
status  than  that  of  infantry. 

Payment  of  extra-duty  pay  during  the  period  this  soldier 
was  serving  was  prohibited  by  section  6,  act  of  April  26, 1898 
(30  Stat.,  365),  and  as  his  status  was  that  of  an  infantry 
soldier,  he  is  not  entitled  to  pay  as  an  engineer  soldier. 

The  action  of  the  Auditor  is  affirmed. 


TRAVEL  PAY  OF  OFFICERS  OF  THE  ARMY. 

Where  the  time  from  the  date  on  which  an  officer  of  the  Army  is  relieved 
from  duty  to  the  date  on  which  his  discharge  takes  effect  is  sufficient 
to  enable  him  to  travel,  by  the  shortest  usually  traveled  route,  from 
the  place  where  he  is  relieved  from  duty  to  the  place  where  he  entered 
the  service,  he  can  not  acquire  a  right  to  travel  pay  by  delay  in  pro- 
ceeding to  the  place  where  he  entered  the  service,  or  by  going  to 
another  place. 


Digitized  byLjOOQlC 


TRAVEL  PAY  OF  OFFICERS  OF  THE  ARMY.     27 

The  direction  to  an  officer  of  the  Army  to  proceed  to  his  home,  contained 
in  an  order  discharging  him  from  the  service,  but  not  stating  the  date 
on  which  his  discharge  is  to  take  effect,  is  inoperative  for  the  reason 
that  he  eeases  to  be  an  officer  at  the  time  that  he  receives  the  order  or 
notice  thereof. 

{Assistant  Comptroller  Mitchell  to  Paymaster  Rogers,  July  14y 

1899.) 

I  am  in  receipt  of  mileage  vouchers  and  correspondence  in 
cases  of  Albert  0.  Thompson,  late  first  lieutenant,  Volunteer 
Signal  Corps;  Thomas  G.  Kimball,  late  msyor  and  chief  surgeon, 
United  States  Volunteers,  and  Theodosius  Botkin,  late  captain 
and  assistant  adjutant-general,  United  States  Volunteers,  trans- 
mitted with  your  letter  of  April  20, 1899,  for  decision  upon  ques- 
tions submitted  by  you  as  follows:  , 

"In  the  case  of  Lieutenant  Thompson,  the  order  discharging 
him  from  the  service  was  published  November  29,  stating  that 
he  was  to  be  mustered  out  under  date  of  December  5.  He 
performed  the  journey  between  the  dates  of  December  8  and 
December  15,  which  was  after  he  had  been  mustered  out  of  the 
jserviee,  and  I  would  respectfully  request  information  as  to 
whether  he  is  entitled  to  the  mileage  under  the  order;  and  if 
not,  is  he  entitled  to  travel  pay  t  You  will  see  that  there  was 
a  very  short  time  between  the  publication  of  the  order  and  the 
date  of  muster  out,  in  fact,  not  sufficient  time  for  him  to  receive 
the  order  and  obey  it. 

"With  reference  to  case  No.  2,  you  will  see  by  Special  Order 
207  that  Major  Kimball  was  discharged  as  of  the  same  date  as 
the  order — i.  e.,  September  2 — and  directed  to  proceed  to  his 
home.    Should  Major  Kimball  be  paid  mileage  or  travel  pay! 

"  In  case  No.  3,  Captain  Botkin  was  discharged,  to  take  effect 
December  31,  the  order  being  published  on  December  2, 1898, 
and  he  was  directed  to  proceed  to  his  home.  From  the  indorse- 
ments on  his  papers  it  seems  that  Captain  Botkin  was  not 
relieved  from  duty  by  his  commanding  officer  until  the  date  of 
his  discharge,  which  was  December  31.  Should  he  be  paid 
mileage  or  travel  pay !" 

Without  considering  the  provisions  of  laws  relating  to  reim- 
bursement for  actual  expenses  not  involved  in  the  cases  under 
consideration,  it  is  sufficient  to  observe  that  the  essential  ques- 
tions in  each  case  are  whether  the  officer  is  entitled  to  mileage 
under  section  1273,  Revised  Statutes,  and  the  acts  amendatory 
thereof,  or  to  travel  pay  under  section  1289,  Revised  Statutes, 
or  to  neither  mileage  nor  travel  pay. 
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The  act  of  February  9, 1887  (24  Stat.,  396),  provided: 

"For  mileage  to  officers  traveling  on  duty  without  troops, 
when  authorized  by  law,  not  to  exceed  eighty-five  thousand 
dollars:  Provided,  That  in  disbursing  this  amount  the  maxi- 
mum sum  to  be  allowed  and  paid  to  an  officer  shall  be  four  cents 
per  mile,  distance  to  be  computed  over  the  shortest  usually 
traveled  routes,  and,  in  addition  thereto,  upon  the  officer's 
certificate  that  it  was  not  practicable  to  obtain  transportation 
from  the  Quartermaster's  Department,  the  cost  of  the  trans- 
portation actually  paid  by  the  officer  over  said  route  or  routes, 
exclusive  of  sleeping  or  parlor  car  fare  and  transfers:  And 
provided  further,  That  when  any  officer  so  traveling  shall 
travel  in  whole  or  in  part  on  any  railroad  on  which  the  troops 
and  supplies  of  the  United  States  are  entitled  to  be  trans- 
ported free  of  charge,  he  shall  be  allowed  for  himself  only  four 
cents  per  mile  as  a  subsistence  fund  for  every  mile  necessarily 
traveled  over  any  such  last-named  railroad." 

The  act  of  March  15, 1898  (30  Stat.,  321),  making  appropri- 
ation for  mileage  at  seven  cents  per  mile  and  providing  that 
the  cost  of  transportation  furnished  should  be  a  charge  against 
the  mileage,  etc.,  as  construed  by  the  Comptroller  of  the  Treas- 
ury (5  Oomp.  Dec.,  71,  72),  leaves  the  principle  in  regard  to 
payment  of  mileage  substantially  as  stated  in  the  act  of  Feb- 
ruary 9,  1887,  so  far  as  applicable  to  the  cases  of  the  officers 
above  named. 

Section  1289  of  the  Revised  Statutes  provides: 

"  When  an  officer  is  discharged  from  the  service,  except  by 
way  of  punishment  for  an  offense,  he  shall  be  allowed  trans- 
portation and  subsistence  from  the  place  of  his  discharge  to 
the  place  of  his  residence  at  the  time  of  his  appointment,  or 
to  the  place  of  his  original  muster  into  the  service.  The  Gov- 
ernment may  furnish  the  same  in  kind,  but  in  case  it  shall  not 
do  so,  he  shall  be  allowed  travel  pay  and  commutation  of  sub- 
sistence, according  to  his  rank,  for  such  time  as  may  be  suffi- 
cient for  him  to  travel  from  the  place  of  discharge  to  the  place 
of  his  residence,  or  original  muster  into  service,  computed  at 
the  rate  of  one  day  for  every  twenty  miles." 

Mileage  is  a  reimbursement  to  officers  of  the  Army  for  nec- 
essary expenses  incurred  by  them  while  traveling  on  duty 
under  orders  without  troops. 

It  can  properly  relate  only  to  journeys  performed  by  an  offi- 
cer or  by  a  person  subject  to  orders  of  a  superior  officer,  who 
has  authority  to  order  him  to  perform  the  journey  and  to 
specify  the  route  he  must  take  and  the  time  when  the  journey 
must  be  performed. 
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When  a  person  ceases  to  be  an  officer,  or  is  freed  from  the 
control  of  a  superior  officer,  the  fundamental  conditions  upon 
which  payment  of  mileage  rests  are  taken  away,  and  there- 
after the  person  can  not  be  traveling  on  duty  under  orders. 

Travel  pay  is  an  allowance  made  to  officers  in  lieu  of  trans- 
portation  and  subsistence  in  kind  from  place  of  discharge  to 
place  of  entering  the  service. 

It  has  exclusive  reference  to  journeys  which  officers  or  sol- 
diers would  have  to  perform  after  they  cease  to  be  officers  or 
soldiers  to  enable  them  to  go  from  the  place  of  discharge  to 
tbe  place  of  entering  the  service. 

Mileage  to  officers  of  the  Army  can  only  relate  to  journeys 
actually  performed.  The  right  to  travel  pay  on  discharge  does 
not  depend  upon  the  performance  of  any  journey.  Mileage  is 
computed  from  the  place  where  the  officer  starts  to  obey  his 
order  to  the  place  where  he  is  ordered  to  go.  Travel  pay  is 
computed  from  the  place  where  the  officer  is  when  his  dis- 
charge takes  effect  to  the  place  where  he  entered  the  service, 
that  being  regarded  as  "  the  place  of  his  residence  at  the  time 
of  his  appointment77  within  the  meaning  of  the  statute. 

The  Government  may  furnish  transportation  and  subsistence 
in  kind  to  a  discharged  officer,  but  can  not  substitute  mileage 
or  any  other  money  allowance  in  lieu  of  the  travel  pay  to 
which  the  officer  who  is  discharged  involuntarily,  and  not  by 
way  of  punishment  for  an  offense,  is  entitled  under  section 
1289  of  the  Revised  Statutes  if  transportation  and  subsistence 
are  not  furnished. 

The  President  has  an  undoubted  right  to  discharge  an  offi- 
cer of  the  Volunteer  Army  by  an  order  making  the  discharge 
to  take  effect  on  some  future  date,  and  in  the  same  order  to 
relieve  the  officer  from  duty  at  the  place  where  he  is  serving 
and  direct  him  to  proceed  to  his  home;  and  if  the  time  between 
the  date  on  which  the  officer  is  relieved  from  duty  and  the 
date  on  which  his  discharge  takes  effect  is  sufficient  to  enable 
him  to  travel,  by  the  shortest  usually  traveled  route,  from  the 
place  where  he  was  relieved  from  duty  to  the  place  where  he 
entered  the  service,  he  can  not  acquire  a  right  to  travel  pay 
under  section  1289  of  the  Revised  Statutes  by  delay  in  pro- 
ceeding to  his  place  of  residence  or  by  going  to  any  other 
place.  His  pay  and  allowances  as  an  officer  continue  during 
the  period  he  should  be  traveling  to  his  home,  and  if  he  per- 
forms the  journey,  his  expenses  are  covered  by  the  mileage 
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payable  under  the  conditions  and  limitations  contained  in  the 
mileage  laws. 

Bnt  so  much  of  any  order  discharging  an  officer  as  purports 
to  direct  him  to  proceed  to  his  home,  or  declares  that  the 
travel  enjoined  is  necesssry  to  the  public  service,  or  that  the 
officer  is  entitled  to  mileage,  is  void  and  without  effect  either 
to  entitle  the  officer  to  mileage  or  to  deprive  him  of  his  right 
to  travel  pay,  if  his  discharge  took  effect  on  the  receipt  of  the 
order  or  on  his  being  relieved  from  duty  by  competent 
authority  at  the  place  where  he  was  serving.  And  if  the 
time  between  the  date  of  the  order  discharging  an  officer  and 
directing  him  to  proceed  to  his  home  and  the  date  when  the 
discharge  takes  effect  is  too  short  for  the  performance  of  the 
journey  specified  or  any  considerable  portion  thereof  it  is 
doubtful  whether  the  order  to  perform  the  journey  would  be 
valid  or  have  any  effect  on  the  officer's  right  to  travel  pay. 

If  on  receipt  of  the  order  relieving  him  from  duty  and  direct- 
ing him  to  proceed  to  his  home  the  officer  has  time  to  make  a 
portion  of  the  journey  and  promptly  performs  so  much  of  the 
journey  as  the  time  will  allow,  a  strict  construction  of  the  laws 
relating  to  mileage  and  travel  pay  would  seem  to  require  that 
his  account  would  be  for  mileage  to  the  place  where  he  was  at 
the  end  of  the  day  on  which  his  discharge  takes  effect,  and  for 
travel  pay  under  section  1289,  Revised  Statutes,  for  the 
remainder  of  the  distance  to  the  place  where  he  entered  the 
service;  but  such  construction  involves  many  difficulties  in 
its  application  because  of  delay  of  officers  in  performing  the 
journey  and  want  of  satisfactory  evidence.  I  have,  therefore, 
suspended  action  on  the  cases  of  Lieutenant  Thompson  and 
Capt.  Theodosius  Botkin  for  further  information  necessary  to 
determine  their  rights. 

Major  Thomas  G.  Kimball  was  discharged  by  paragraph  25, 
Special  Orders,  No.  207,  dated  Washington,  D.  C,  September 
2, 1898,  which  reads  as  follows: 

"By  direction  of  the  President,  the  following-named  medical 
officers  are  honorably  discharged  the  service  of  the  United 
States,  their  services  being  no  longer  needed: 

"M^jor  Thomas  0.  Kimball,  chief  surgeon,  U.  S«  Volunteers; 

"Major  Edward  Martin,  brigade  surgeon,  U.  S.  Volunteers; 

"They  will  proceed  to  their  homes.  The  travel  enjoined  is 
necessary  for  tbe  public  service. 

•  *  •  •  •  *  • 

"  By  order  of  the  Secretary  of  War : 

" EL  G.  Gobbik,  Adjutant-General" 
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Ho  date  when  the  discharge  was  to  take  effect  was  stated  in 
the  order ;  it  would,  therefore,  take  effect  on  delivery  to  the 
officer;  that  is,  on  the  date  on  which  he  received  notice  or  was 
chargeable  with  notice  of  his  discharge  by  said  order;  and  so 
mnch  of  said  order  as  directed  him  to  proceed  to  his  home 
was  inoperative,  for  the  reason  that  he  had  ceased  to  be  an  offi- 
cer before  the  order  could  be  carried  into  effect. 

He  is,  therefore,  not  entitled  to  mileage,  but  is  entitled  to 
travel  pay  under  section  1289,  Revised  Statutes,  from  the  place 
of  his  discharge  to  the  place  where  he  entered  the  service; 
provided  he  was  not  furnished  transportation  and  subsistence 
in  kind;  and  all  facts  necessary  to  payment  of  travel  pay 
should  be  ascertained  before  payment  is  made.  (See  5  Comp. 
Dec.,  113) 

TRAVEL  PAY  TO  A  PAYMASTER'S  CLERK. 

A  paymaster's  clerk  is  entitled  to  traveling  allowances  only  for  actual 

travel  on  duty  under  orders. 
An  order  to  a  paymaster  to  proceed  to  his  home  is  not  to  be  construed  as 

an  order  to  his  clerk  to  proceed  to  his  home,  and  he  is  not  entitled  to 

travel  pay  or  to  mileage  for  such  travel. 

( A*si*tant  Comptroller  Mitchell  to  ike  Secretary  of  War,  July  14, 

1899.) 

By  yonr  reference  I  have  received  a  letter  dated  June  14, 
1899,  addressed  to  you  by  the  Acting  Paymaster-General,  as 
follows: 

"  I  have  the  honor  to  forward  herewith,  for  approval,  the 
mileage  account  of  Mr.  George  F.  Lovell  for  journey  performed 
from  place  of  joining  Maj.  George  D.  Sherman,  paymaster, 
United  States  Volunteers,  to  his  home  in  Elgin,  111. 

u  Major  Sherman  was  discharged  the  service  on  June  13, 
1899." 

Upon  this  letter  the  Acting  Paymaster-General,  June  16, 
1899,  made  the  following  indorsement: 

"This  is  one  of  a  class  of  cases  which  are  coming  in  for 
decision  from  time  to  time  to  this  office.  It  would  seem  but 
proper  that  these  accounts  should  be  adjusted  by  paying  the 
clerk  from  the  place  of  his  discharge  to  the  point  where  he 
was  appointed.  This  would  assimilate  these  cases  to  the 
ruling  which  obtains  in  cases  of  officers  and  soldiers  who,  upon 
discharge,  are  paid  to  their  homes,  the  place  of  enlistment  or 
place  of  acceptance  of  commission  being  considered  their  home. 
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"  If,  in  the  judgment  of  the  Secretary  of  War,  this  ruling  Is 
correct  the  inclosed  account  should  not  be  approved,  as  the 
certificate  of  Major  Sherman  shows  that  his  clerk,  Mr.  Lovell, 
reported  to  him  for  duty  in  Washington,  and  the  only  payment 
for  travel  to  which  he  would  be  entitled  under  the  proposed 
ruling  would  be  from  the  place  of  his  discharge,  which  I  think 
was  Washington,  to  the  place  where  he  was  employed.  Iq 
other  words,  he  would  be  entitled  to  no  travel  pay.  It  does 
not  seem  to  me  this  works  any  injustice  to  this  class  of  gentle- 
men, as  it  puts  them  on  the  same  footing  as  the  entire  Army 
with  reference  to  travel  pay. 

"I  would  also  recommend  that,  as  in  similar  cases  of  sol- 
diers, constructive  travel  may  be  admitted.  As,  for  instance, 
a  clerk  having  been  employed  at  Washington  is  discharged 
from  the  service  at  Atlanta,  whose  hokne  is  in  New  Orleans, 
should  be  entitled  to  travel  pay,  on  his  discharge,  from  Atlanta 
to  Washington,  without  actually  performing  the  journey.  This 
corresponds  to  the  payment  of  discharged  men  on  their  final 
statements  and  seems  as  if  it  would  not  be  unfair  in  the  place 
of  clerks.  The  supposed  case  is  one  of  many  actual  cases, 
one  of  which  is  before  the  Paymaster-General  at  present. 

"Several  of  these  cases  have  passed  through  the  office  of 
the  Paymaster-General  to  the  Secretary  of  War  and  by  him 
have  been  approved,  referred  back,  and  paid. 

"The  Acting  Paymaster-General  considers  it  proper  to  state 
that  in  his  opinion  the  justification  for  these  payments,  under 
the  law,  is  exceedingly  doubtful,  and  he  would  recommend 
that  the  Secretary  of  War,  before  making  a  ruling  and 
approving  any  more  of  these  individual  cases,  should  refer 
the  whole  question  to  the  Comptroller  for  his  decision." 

You  ask  my  decision  on  the  questions  raised  in  the  indorse- 
ment. 

As  I  understand  tbe  case,  two  questions  are  presented. 

First.  Whether  an  order  discharging  a  paymaster  at  a 
future  date  and  ordering  him  to  proceed  to  his  home  can  be 
considered  as  a  sufficient  order  to  his  clerk  to  proceed  to  his 
(clerk's)  home,  so  as  to  entitle  said  clerk  to  his  mileage  and 
transportation  allowed  by  law  when  traveling  under  orders. 

Second.  Whether  said  clerk  can  be  paid  his  allowances  for 
constructive  travel  on  discharge  from  the  service,  on  the  same 
principle  that  a  discharged  soldier  would  be  entitled  to  his 
traveling  allowances,  whether  he  made  the  journey  or  not. 

It  is  possible  that  the  legal  rights  of  a  paymaster's  clerk 
to  travel  allowances  may  be  somewhat  at  variance  with  what 
the  Acting  Paymaster-General  regards  as  fairness  in  the  case. 
It  is,  however,  with  the  legal  aspects  of  the  case  only  that  thia 
office  has  to  deal. 
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Paymasters'  clerks  are  not  a  part  of  the  Army,  nor  is  their 
employment  for  any  definite  or  fixed  term.  (Digest  Second 
Gomp.  Dec.,  vol.  3,  par.  940.)  They  are  regularly  appropriated 
for  at  a  compensation  of  $1,400  per  annum. 

The  act  of  February  27, 1893  (27  Stat.,  480),  provides: 

"That  hereafter  the  maximum  sum  to  be  allowed  paymas- 
ters* clerks  *  *  *  when  traveling  on  duty,  shall  be  four 
cents  per  mile,  and  in  addition  thereto,  when  transportation 
can  not  be  furnished  by  the  Quartermaster's  Department,  the 
cost  of  the  same  actually  paid  by  them,  exclusive  of  parlor-car 
or  sleeping-car  fare  and  transfers." 

The  above  is  the  only  provision  made  for  the  traveling 
allowances  of  paymasters'  clerks,  and  it  will  be  observed  that 
said  allowances  are  confined  to  travel  on  duty. 

General  Orders,  No.  40,  1897,  of  the  War  Department,  pro- 
vides: 

"An  order  for  a  paymaster  to  chauge  station  or  to  perform 
journeys  for  the  payment  of  troops  will  cover  the  legal  travel- 
ing allowances  of  his  authorized  clerk." 

If  this  order  has  any  legal  effect  it  must  be  construed  as 
meaning  that  the  order  to  the  paymaster  is  also  an  order  to 
his  clerk  to  perform  the  journey,  as  the  Secretary  of  War  is  not 
empowered  to  finally  decide  whether  or  not  a  clerk  is  entitled 
to  travel  allowance.  The  Secretary  issues  orders  and  then  the 
law  steps  in  and  determines  the  rights  of  the  clerks.  I  think 
that  General  Orders,  No.  40,  supra,  can  fairly  be  construed  as 
meaning  that  the  order  to  a  paymaster  is  also  an  order  to  his 
clerk  in  such  cases. 

The  War  Department  has  decided  that — 

"An  order  to  a  paymaster  to  travel  without  funds  on  tempo- 
rary duty,  not  requiring  the  services  of  a  clerk,  will  not  cover 
transportation  for  a  clerk."  (See  Paymasters'  Manual  of  1898, 
par.  143.) 

If  the  above-quoted  order  and  decision  are  considered  as 
the  proper  construction  of  orders  issued  to  paymasters  for  jour- 
neys, it  seems  that  an  order  issued  to  a  paymaster  for  a  change 
of  station  or  to  perform  journeys  to  pay  troops  is  also  an  order 
to  the  clerk  to  accompany  him,  but  that  it  is  not  an  order  to 
the  clerk  in  cases  where  his  services  are  not  required.  All 
difficulties  in  deciding  when  the  clerk  is  included  could  easily  be 
settled  by  making  orders  specific,  whenever  a  clerk  is  required 
to  accompany  the  paymaster  or  to  travel. 
22184— Vol.  6 8 


Digitized  byLjOOQlC 


34  DECISIONS   OF   THE   COMPTROLLER. 

Iii  the  case  of  Daniel  F.  Bash,  the  Paymaster-General, 
November  3,  1887,  decided  that — 

"The  home  of  an  officer  can  not  be  considered  as  a  i station" 
(see  par.  2437,  A.  B.,  1881).  As  Mayor  Bash  was  ordered  to 
his  home  and  authorized  to  await  fnrther  orders,  it  can  not  be 
considered  as  a  change  of  station.  Paragraph  2471,  A.  R.  of 
1887,  must  govern  in  this  case." 

This  conclusion  was  approved  by  the  Second  Comptroller. 

Paragraph  2471,  supra,  is  in  the  exact  language  of  the  deci- 
sion of  the  War  Department  above  quoted. 

In  the  case  of  United  States  v.  Phisterer  (94  U.  8.,  219,  222), 
it  was  decided  that  the  home  of  the  officer  to  which  he  is  ordered 
is  not  a  military  station. 

"A  'military  station'  is  merely  synonymous  with  the  term 
*  military  post,'  and  means  a  place  where  troops  are  assembled, 
where  military  stores,  animate  and  inanimate,  are  kept  or  dis- 
tributed, where  military  duty  is  performed  or  military  protec- 
tion afforded — where  something,  in  short,  more  or  less  closely 
connected  with  arms  or  war  is  kept  or  is  to  be  done." 

From  the  foregoing  it  will  be  seen  that  when  a  paymaster  is 
ordered  to  his  home,  with  no  duty  to  perform  there,  said  order, 
without  express  words  to  that  effect,  does  not  include  his  clerk, 
or  order  the  latter  to  make  any  journey,  so  as  to  entitle  him  to 
travel  allowances.  A  paymaster's  clerk  gets  his  right  to  travel 
allowances  by  virtue  of  travel  on  duty  under  Qrders. 

In  the  case  of  paymasters'  clerks,  constructive  travel  can  not 
be  recognized  as  a  basis  of  travel  allowances.  The  journey 
must  actually  be  made  before  any  right  to  said  allowances 
accrues.  There  is  no  analogy  in  law  between  these  cases  and 
those  of  a  discharged  soldier.  The  latter  gets  his  travel  allow- 
ances by  virtue  of  positive  law.  (Section  1290,  Revised  Stat- 
utes.) When  a  soldier  is  honorably  discharged  at  a  place  other 
than  that  of  his  enlistment,  enrollment,  or  original  muster  into 
service,  and  is  not  furnished  transportation,  etc.,  his  right  to  the 
traveling  allowances  therein  provided  immediately  attaches, 
and  he  is  not  required  to  make  the  journey  to  entitle  him  to 
said  allowances.  This  law  becomes  part  of  his  contract  with 
the  Government  and  he  has  a  right  to  rely  upon  it  so  long  as 
it  remains  unchanged. 

In  conclusion,  it  may  be  said  that  a  paymaster's  clerk  is 
entitled  to  traveling  allowances  only  when  traveling  on  duty 
under  orders,  and  that  an  order  to  a  paymaster  to  proceed  to 
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his  home  is  not  of  itself  an  order  to  his  clerk  to  perform  any 
journey  whatever.  Constructive  travel  can  not  be  recognized 
in  case  of  such  clerk. 


ACCOUNTS  OF  THE   SUPERINTENDENT  OF  THE 
GOVERNMENT  HOSPITAL  FOR  THE  INSANE. 

Public  accounts,  within  the  meaning  of  section  5  of  the  act  of  July  31, 
1894,  which  provides  that  the  Comptroller  of  the  Treasury  shall 
"prescribe  the  form  of  keeping  and  rendering  all  public  accounts," 
are  accounts  in  which  the  United  States  is  concerned,  either  as  debtor 
or  creditor. 

The  accounts  of  the  Superintendent  of  the  Government  Hospital  for  the 
Insane,  as  agent  for  the  funds  of  patients  of  the  hospital  intrusted  to 
him,  are  not  public  accounts,  and  are  not  required  by  section  236, 
Revised  Statutes,  to  be  settled  and  adjusted  in  the  Department  of  the 
Treasury. 

(Assistant  Comptroller  Mitchell  to  the  Auditor  for  the  Interior 
Department,  July  14, 1899.) 

I  have  received  your  letter  of  January  26,  1899,  in  which 
you  say : 

"I  have  the  honor  to  request  that,  in  the  exercise  of  the 
authority  with  which  you  are  clothed  by  section  5  of  the  act 
of  July  31, 1894,  you  will  prescribe  the  forms  for  keeping,  ren- 
dering, and  settling  the  accounts  of  W.  W.  Godding,  Superin- 
tendent of  the  Government  Hospital  for  the  Insane,  acting  in 
his  capacity  as 'Agent  for  funds  of  inmates;'  provided  it  shall 
appear  to  you  that  the  duty  of  making  an  examination  and 
formal  settlement  of  such  accounts  is  by  law  imposed  upon 
this  office." 

You  inclose  the  bond  of  W.  W.  Godding,  as  "Agent  for 
funds  of  inmates,"  a  copy  of  the  "Rules  governing  the  Super- 
intendent of  the  Government  Hospital  for  the  Insane  for  the 
withdrawal  of  funds  from  the  United  States  Treasury,"  ap- 
proved by  the  Secretary  of  the  Interior  September  26, 1898, 
and  a  "Statement  showing  receipts  and  expenditures  on  ac- 
count of  inmates  of  the  hospital,"  for  the  month  of  December, 
1898,  which  last-named  paper  was  referred  to  you  "for  infor- 
mation" by  the  Secretary  of  the  Interior  on  January  23, 1899. 

The  sundry  civil  act,  approved  July  1,  1898  (30  Stat.,  623), 
contained  the  following  provisions: 

"  The  superintendent  of  the  Government  Hospital  for  the 
Insane  shall  deposit  in  the  Treasury  of  the  United  States,  in 
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his  name  as  agent,  all  funds  now  in  his  hands  or  which  may 
hereafter  be  intrusted  to  him  by  or  for  the  use  of  patients, 
which  shall  be  kept  as  a  separate  account;  and  he  is  hereby 
authorized  to  draw  therefrom  on  his  order,  from  time  to  time, 
under  such  regulations  as  the  Secretary  of  the  Interior  may 
prescribe,  for  the  use  of  such  patients,  but  not  to  exceed  for 
any  one  patient  the  amount  intrusted  to  the  superintendent  on 
account  of  such  patient;  and  he  shall  give  a  separate  bond, 
satisfactory  to  the  said  Secretary,  for  the  faithful  performance 
of  his  duties  in  respect  to  these  funds  as  herein  provided." 

This  legislation  undoubtedly  grew  out  of  the  following  state- 
ment and  recommendations  made  by  the  Secretary  of  the 
Interior  in  his  annual  report  for  1897: 

"In  the  last  aunual  report  attention  was  directed  to  the  fact 
that  the  superintendent  of  the  Government  Hospital  for  the 
Insane  had  from  time  to  time  deposited  with  him  as  custodian 
moneys  and  private  effects  of  patients  to  be  expended  or  used 
in  their  behalf  as  the  occasion  might  require;  that  such  per- 
sonal property  of  the  inmates,  whether  clothing,  watches, 
jewelry,  money,  etc.,  were  matters  of  trust  imposed  upon  the 
superintendent  of  the  hospital  by  virtue  of  his  office,  and  his 
legal  responsibility  therefor  was  that  of  reasonable  care  only. 
Such  fund  on  the  30th  of  June,  1896,  aggregated  over  $50,000, 
and  for  the  proper  application  thereof,  as  well  as  for  the  ex- 
penditures of  such  money,  the  superintendent  was  not  responsi- 
ble under  his  bond  as  a  United  States  disbursing  officer  of 
public  funds. 

"The  fact  that  an  embezzlement  of  over  $14,000  from  this 
fund  by  one  of  the  employees  of  the  hospital  had  occurred  was 
also  adverted  to,  and  the  opinion  expressed  that,  as  moneys  of 
this  character  received  by  the  superintendent  to  be  held  in 
trust  for  the  various  patients  were  not  strictly  under  the  con- 
trol of  this  Department,  and  the  Government  could  not  be 
legally  responsible  for  loss  thereof,  it  was  advisable  that  legis- 
lation be  had  looking  to  the  proper  care  and  custody  of  such 
deposits.  It  was  then  recommended  that  Oougress  enact  a  law 
requiring  the  superintendent  of  the  Government  Hospital  for 
the  Insane  to  deposit  in  the  United  States  Treasury  the  balance 
of  this  so-called  patients'  fund,  and  any  further  sums  paid  him 
for  a  like  purpose;  that  such  sums  be  disbursed  and  accounted 
for  in  all  respects  as  are  the  public  funds,  and  that  the  super- 
intendent be  required  to  give  an  additional  bond  for  the  faith- 
ful care  and  disbursement  of  such  trust  funds.  No  action 
having  been  taken  by  Congress  on  such  recommendation,  I 
deem  it  proper  to  reiterate  the  same,  and  to  state  that  the 
necessity  for  the  legislation  desired  is  as  great  to-day  as  it 
was  at  the  time  of  the  submission  of  the  report  of  my  prede- 
cessor." 

It  is  to  be  noted  that  while  the  Secretary  of  the  Interior 
recommended  that  "such  sums  be  disbursed  and  accounted 
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for  in  all  respects  as  are  public  funds,"  the  law  makes  no  such 
specific  requirement,  and,  in  the  absence  of  such  legislation,  it 
becomes  necessary  to  consider  whether  the  funds  of  the  inmates, 
intrusted  to  the  superintendent  of  the  Government  Hospital 
for  the  Insane,  and  by  him  deposited  in  the  Treasury  of  the 
United  States,  and  drawn  therefrom  under  regulations  pre- 
scribed by  the  Secretary  of  the  Interior,  are  such  public  funds 
as  would  bring  them  under  the  operation  of  the  general  laws 
governing  the  settlement  of  public  accounts. 

Section  5  ot  the  act  of  July  31, 1894  (28  Stat.,  206),  to  which 
you  refer,  is  as  follows: 

"  The  Comptroller  of  the  Treasury  shall,  under  the  direction 
of  the  Secretary  of  the.  Treasury,  prescribe  the  form  of  keep- 
ing and  rendering  all  public  accounts,  except  those  relating  to 
the  postal  revenues  and  expenditures  therefrom." 

Are  these  accounts  "  public  accounts "  within  the  meaning 
of  the  law  f  I  think  not.  A  good  definition  of  public  accounts 
may  be  framed  from  the  language  of  section  236  of  the  Revised 
Statutes: 

"  All  claims  and  demands  whatever  by  the  United  States  or 
against  them,  and  all  accounts  whatever  in  which  the  United 
States  are  concerned  either  as  debtors  or  as  creditors,  shall  be 
settled  and  adjusted  in  the  Department  of  the  Treasury." 

Public  accounts,  then,  are  those  in  which  the  United  States 
is  concerned  either  as  debtor  or  creditor.  This  section  also 
prescribes  the  class  of  accounts  that  must  be  settled  and 
adjusted  in  the  Treasury.  The  accounts  of  the  superintend- 
ent, as  agent  for  the  funds  intrusted  to  his  care,  and  deposited 
and  withdrawn  as  prescribed  in  the  act  of  July  1, 1898,  supra, 
and  in  the  regulations  of  the  Secretary  of  the  Interior,  would 
not  fall  within  this  definition,  or  within  the  requirements  of 
this  section. 

The  act  of  July  1,  1898,  supra,  does  not  make  the  funds 
u public  funds"  so  as  to  require  the  same  accounting  as  in  the 
case  of  funds  in  the  hands  of  a  disbursing  officer.  Its  inten- 
tion seems  to  be  only  to  safeguard  the  funds  of  the  inmates  by 
requiring  the  superintendent  to  deposit  them  in  the  Treasury, 
to  give  a  bond  for  their  faithful  keeping  and  disposition,  and 
to  account  to  the  Secretary  of  the  Interior,  his  superior  officer, 
for  their  proper  disbursement.  All  this  he  has  done  under 
regulations  prescribed  by  the  Secretary  of  the  Interior.  As  a 
matter  of  fact,  he  has  deposited  the  money  not  "  in  the  Treas- 
ury,*' but  "  with  the  Treasurer  " — the  distinction  being  that  if 
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deposited  in  the  Treasury  it  could  only  be  drawn  out  by  war- 
rant signed  by  the  Secretary  of  the  Treasury  and  counter- 
signed by  the  Comptroller,  if,  indeed,  it  would  not  require  a 
reappropriation  to  make  it  available,  whereas  if  deposited 
with  the  Treasurer  it  is  subject  to  his  check.  That  this  was 
the  intention  of  Congress  is  shown  by  the  act,  which  says: 

"  The  superintendent  of  the  Government  Hospital  for  the 
Insane  shall  deposit  in  the  Treasury  of  the  United  States,  in 
his  name  as  agent,  all  funds  •  •  •  which  shall  be  kept  as 
a  separate  account,  and  heis  hereby  authorized  to  draw  there- 
from on  his  order." 

For  these  reasons,  I  do  not  think  that  the  law  imposes  on 
you  the  duty  of  making  an  examination  and  settlement  of 
these  accounts,  or  even  that  it  requires  they  be  sent  to  you 
for  verification  and  file,  and  hence  I  conclude  that  I  am  with- 
out authority  to  prescribe  any  forms  for  keeping  and  render- 
ing the  same. 


FREIGHT  ON  COIN  BETWEEN  MINTS  AND  ASSAY 

OFFICES. 

The  appropriation  for  freight  on  bullion  and  coin  between  mints  and  assay 
offices  is  applicable  to  the  expense  of  transporting  gold  coin  from  the 
mint  at  San  Francisco  to  a  designated  depository  in  Seattle  for  the 
use  of  the  assayer  in  charge  of  the  assay  office  at  Seattle. 

(Comptroller  Traeewell  to  the  Secretary  of  the  Treasury,  July  i.-3, 

1899.) 

By  yonr  reference  of  July  13, 1899,  you  request  my  decision 
of  the  question  whether  the  expense  of  transporting  gold  coin 
from  San  Francisco  to  the  depository  banks  at  Seattle,  for  the 
use  of  the  assayer  in  charge  of  the  assay  office  at  Seattle,  can 
be  paid  from  the  appropriation  for  freight  on  bullion  and  coin. 

In  a  communication  to  you  by  the  Acting  Director  of  the 
Mint,  he  says: 

"Owing  to  the  large  amount  of  gold  bullion  now  being 
deposited  at  the  assay  office  at  Seattle,  the  depository  banks 
in  which  funds  are  placed  by  the  Treasurer  of  the  United  States 
to  the  credit  of  the  assayer  in  charge  of  the  assay  office  at 
Seattle,  to  enable  him  to  make  payment  for  deposits,  as  pro- 
vided by  section  3545,  Revised  Statutes,  and  the  act  of  June 
19, 1878  (vo}.  20,  Stat.  L.,  p.  191),  are  not  able  to  supply  a  suf- 
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ficient  amount  in  coin  or  currency  to  meet  the  checks  issued 
by  the  assayer  in  payment  of  deposits. 

"The  sums  placed  by  the  Treasurer,  from  time  to  time,  to  the 
credit  of  the  assayer  in  charge  of  the  United  States  assay  office 
at  Seattle,  Wash.,  with  the  Washington  National  and  Seattle 
National  banks  is  done  by  giving  the  banks  exchange  on  New 
York.  The  banks  not  being  able  to  convert  this  exchange 
immediately  into  currency  are  unable  to  furnish  currency  as 
rapidly  as  required.  The  assayer  in  charge  at '  Seattle  has 
therefore  requested  that  his  bullion  fund  be  increased  by  ship- 
ment of  gold  coin  from  the  mint  at  San  Francisco,  and  placed 
to  his  credit  with  the  depository  banks  above  named. 

"  The  question  has  arisen  as  to  whether  the  expense  of 
transporting  coin  from  San  Francisco  to  the  depository  banks 
at  Seattle,  for  the  use  of  the  assayer  in  charge  of  the  United 
States  assay  office,  Seattle,  can  be  paid  from  the  appropriation 
for  freight  on  coin  and  bullion  between  the  mints  and  assay 
offices.* 

The  appropriation  for  freight  on  bullion  and  coin  is  in  the 
following  terms : 

"For  freight  on  bullion  and  coin,  by  registered  mail  or 
otherwise,  between  mints  and  assay  offices,  fifty  thousand 
dollars."    (Act  of  February  24, 1899,  30  Stat.,  863.) 

The  Acting  Director  of  the  Mint  also  states  that — 

"An  appropriation  for  this  purpose  has  been  made  for  a  long 
series  of  years,  and  has  been  used  exclusively  in  the  payment 
of  charges  for  transportation  on  bullion  shipped  from  the  assay 
office  at  New  York  to  the  mint  at  Philadelphia  and  from  minor 
assay  offices  to  the  mints  at  Philadelphia  and  San  Francisco." 

Section  3558  of  the  Revised  Statutes  provides  that  all  assay 
offices  thereafter  established  "shall  be  confined  to  the  receipt 
of  gold  and  silver  bullion,  for  melting  and  assaying,  to  be 
returned  to  depositors  of  the  same  in  bars,  with  the  weight 
and  fineness  stamped  thereon."  The  assay  office  at  Seattle 
was  authorized  to  be  established  by  the  act  of  May  21, 1898 
(30  Stat.,  420),  and  is  subject  to  the  foregoing  provision,  as 
amended  by  subsequent  legislation  as  follows : 

Section  3545  of  the  Revised  Statutes  contains  the  following 
provisions : 

"For  the  purpose  of  enabling  the  mints  and  the  assay  office 
in  New  York  to  make  returns  to  depositors  with  as  little  delay 
as  possible,  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury 
to  keep  in  such  mints  and  assay  office,  when  the  state  of  the 
Treasury  will  admit  thereqf,  such  an  amount  of  public  money, 
or  bullion  procured  for  the  purpose,  as  he  shall  judge  con- 
venient and  necessary,  out  of  which  those  who  bring  bullion 
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to  the  said  mints  and  assay  office  may  be  paid  the  value 
thereof,  in  coin  or  bars,  as  soon  as  practicable  after  the  value 
has  been  ascertained."    #    «    « 

By  the  act  of  June  19, 1878  (20  Stat.,  191),  these  provisions 
were  extended  to  other  mints  and  assay  offices,  as  follows: 

"And  for  the  purpose  of  enabling  the  several  mints  and 
assay  offices  of  the  United  States  to  make  returns  to  depositors 
with  as  little  delay  as  possible,  the  provisions  of  section 
thirty-five  hundred  and  forty-five  of  tbe  Revised  Statutes  of 
the  United  States  shall  hereafter  apply  to  the  several  mints 
and  assay  offices  of  the  United  States."    *    *    * 

By  these  provisions  of  law  the  assayer  in  charge  of  the 
assay  office  at  Seattle  is  authorized  to  pay  to  depositors  of 
bullion  the  value  thereof  in  coin,  and  the  Secretary  of  the 
Treasury  is  authorized  to  keep  him  supplied  with  the  necessary 
coin  for  the  purpose.  If,  in  the  discretion  of  the  Secretary  of 
the  Treasury,  he  deems  it  necessary  to  transfer  gold  coin  from 
San  Francisco  to  Seattle  to  pay  depositors  of  bullion  at  the 
assay  office  at  the  latter  place,  I  see  no  reason  to  doubt  that 
he  is  authorized  to  do  so,  and  the  terms  of  the  appropriation 
for  freight  on  bullion  and  coin  are,  I  think,  clearly  applicable 
to  the  cost  of  the  transportation  of  gold  coin  for  this  purpose. 
The  fact  that  it  has  not  heretofore  been  necessary  to  employ 
this  method,  or  to  use  this  appropriation  for  the  purpose,  does 
not  preclude  its  use  when  necessary. 

It  might  be  questioned,  however,  whether  a  transfer  of  gold 
coin  to  a  designated  depository  for  the  use  of  the  assayer  is  a 
transfer  to  the  assayer.  But  1  think  it  clearly  is.  The  duty 
of  paying  depositors  of  bullion  the  value  thereof  makes  the 
assayer  a  disbursing  officer.  By  section  3620  of  the  Revised 
Statutes  disbursing  officers  generally  are  required  to  deposit 
public  money  intrusted  to  them  with  the  Treasurer  or  some 
one  of  the  assistant  treasurers  of  the  United  States,  and  to 
make  their  payments  by  checks  thereon.  The  same  section 
provides  that  in  places  where  there  is  no  treasurer  or  assistant 
treasurer  the  Secretary  of  the  Treasury  may  authorize  the 
deposit  of  such  public  money  in  any  other  public  depository. 
I  can  not  doubt  that  the  transmission  of  public  money  to  a 
public  depository,  to  be  placed  to  the  credit  of  a  disbursing 
officer,  is  a  transmission  of  such  money  to  the  disbursing  offi- 
cer. It  is  understood  that  there  is  no  assistant  treasurer  at 
Seattle,  and  that  certain  banks  there  have  been  constituted 
public  depositories.     1  am  clearly  of  the  opinion  that  the 
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transfer  of  gold  coin  from  the  mint  at  San  Francisco  (which  it 
is  understood  is  proposed)  to  a  public  depository  in  Seattle  for 
the  use  of  the  assayer  in  charge  of  the  assay  office  at  Seattle 
is  a  transfer  of  6uch  coin  from  a  mint  to  an  assay  office,  and 
that  the  cost  of  transportation  is  payable  from  the  appropria- 
tion for  freight  on  bullion  and  coin. 


APPOINTMENT  TO  TAKE  EFFECT  FEOM  DATE  OF 

OATH. 

A  provision  in  an  appointment,  to  take  effect  from  date  of  oath,  is  a  qual- 
ification of  the  appointment,  which  renders  the  taking  of  the  oath  a 
condition  precedent  to  its  taking  effect. 

{Comptroller  Traceicell  to  the  Secretary  of  the  Treasury,  July  17 y 

1899.) 

Efy  your  reference  of  the  12th  instant  yon  request  my  opinion 
upon  the  question  submitted  in  the  following  communication 
addressed  to  you  on  the  10th  instant  by  the  Superintendent  of 
the  Coast  and  Geodetic  Survey: 

"  I  have  the  honor  to  report  that  several  of  the  assistants 
and  aids  of  this  Bureau  who  were  recently  promoted  and 
appointed  to  positions  carrying  increased  salaries  are  either 
at  work  in  Alaska  or  en  route  to  their  stations  in  that  part  of 
the  country.  Their  written  appointments  read, '  to  take  effect 
from  date  of  oath.'  It  was  intended  that  all  of  these  appoint- 
ments should  take  effect  on  July  1, 1899,  and  the  appointees 
were  instructed  to  take  the  oath  on  that  date.  The  remote- 
ness  of  some  of  these  employees  from  mail  facilities  may  pre- 
vent us  from  receiving  these  oaths  of  office  for  one  or  two 
months,  or  possibly  the  end  of  the  working  season,  when  the 
men  themselves  return.  There  is  also  the  possibility  that  some 
of  the  appointees  may  not  be  able  to  take  the  oath  on  account 
of  the  great  distance  from  any  officer  empowered  to  administer 
such  an  oath. 

"  In  view  of  the  above,  and  to  avoid  the  delay  to  other 
employees  who  are  to  follow  in  line  of  promotion,  I  request 
that  the  appointments  of  the  following  assistants  and  aids  of 
the  United  States  Coast  and  Geodetic  Survey,  who  are  all  in 
remote  localities,  be  made  to  take  effect  July  1, 1899 : 

"George  R.  Putnam,  to  be  assistant,  at  $1,800  per  annum. 

"Homer  P.  Bitter,  to  be  assistant,  at  $1,600  per  annum. 

"B.  L.  Faris,  to  be  assistant,  at  $1,400  per  annum. 
"H.  F.  Flynn,  to  be  assistant,  at  $1,200  per  annum. 
"E.  R.  Frisby,  to  be  aid,  at  $900  per  annum." 
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It  is  understood  that  the  promotions  referred  to  were  made 
on  June  6, 1899,  to  "  take  effect  from  date  of  oath,"  which  it 
was  expected  would  be  taken  on  July  1, 1899. 

In  4  Oomp.  Dec.,  496,  it  was  held,  in  conformity  with  the 
decision  of  the  Supreme  Oourt  in  the  case  of  United  States  v. 
Eaton  (169  U.  S.,  331),  that  section  1757,  Revised  Statutes,  and 
the  act  of  May  13, 1884,  which  require  generally  that  an  officer 
of  the  United  States  shall  take  the  oath  of  office  prescribed 
in  that  section  "  before  entering  upon  the  duties  of  his  office," 
are  directory  only,  and  that  an  officer  whose  acceptance  of 
office  on  the  same  day  he  was  appointed  was  evidenced  by  his 
entrance  upon  duty,  and  who  subsequently  took  the  oath,  is 
entitled  to  compensation  from  that  day.  But  in  the  present 
case  the  provision  in  the  appointment  in  each  case,  "  to  take 
effect  from  date  of  oath,"  is  a  qualification  of  the  appointment, 
which  renders  the  taking  of  the  oath  a  condition  precedent  to 
its  taking  effect. 

I  am  therefore  of  opinion  that  none  of  the  persons  named 
will  be  entitled  to  the  higher  compensation  specified  in  his 
appointment  until  he  has  taken  the  oath  of  office,  which  act 
will  also  be  evidence  of  his  acceptance  of  the  appointment. 


EXTRA  PAY  TO  THE  HEIRS  OF  OFFICERS  OR 
SOLDIERS  WHO  HAVE  DIED  WHILE  ON  FUR- 
LOUGH. 

Under  the  act  of  March  3,  1899,  the  heirs  of  officers  or  enlisted  men  of 
United  States  Volunteers  who  have  been  granted  furloughs,  and  have 
not  been  held  to  actual  service  during  the  period  of  furlough,  and 
who  have  died  while  on  furlough  or  while  awaiting  muster  out  at  the 
expiration  of  the  furlough,  are  not  entitled  to  the  extra  pay  provided 
by  the  act  of  January  12, 1899,  in  lieu  of  furlough. 

(Decision  by  Assistant  Comptroller  Mitchell^  July  17, 1899.) 

The  Auditor  for  the  War  Department,  under  date  of  July  I, 
1899,  has  transmitted  the  following  decision  for  approval,  dis- 
approval, or  modification : 

"Claim  for  pay  and  allowances  has  been  presented  to  this 
office  by  H.  G.  Marshall,  as  father  of  H.  G.  Marshall,  jr.,  late 
second  lieutenant,  Company  F,  First  Mississippi  Volunteer 
Infantry,  and  the  question  arises  as  to  whether,  under  the 
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provisions  of  act  of  March  3, 1899,  amending  act  of  January 
12, 1899,  the  claimant  is  entitled  to  the  extra  pay  provided 
by  said  acts.  From  the  report  of  the  War  Department  it 
appears  that  this  officer  was  enrolled  on  or  before  May  10, 
1898,  was  mustered  in  May  21, 1898,  and  died  December  15, 
1898.  He  was,  with  his  regiment,  furloughed  for  thirty  days 
from  September  19, 1898,  to  await  muster  out;  furlough  was 
extended  to  November  27, 1898,  by  direction  of  the  Secretary 
of  War.  After  the  members  of  this  regiment  assembled  for 
muster  out,  Lieutenaut  Marshall  died. 

"  In  the  case  of  G.  V.  Byrnes,  corporal,  Company  G,  Ninth 
New  York  Volunteer  Cavalry,  claim  is  made  by  soldier's 
mother.  The  soldier  was  enrolled  May  2, 1898,  was  furloughed 
with  his  company  September  21, 1898,  to  await  muster  out, 
and  while  on  that  furlough,  before  its  expiration,  died  Octo- 
ber 18, 1898. 

•  •  •  •  •  •  • 

"As  the  extra  pay  was,  by  act  of  January  12, 1899,  expressly 
provided  in  lieu  of  granting  leaves  of  absence  and  furloughs 
to  officers  and  enlisted  men,  I  am  of  the  opinion  that  under 
that  act  the  extra  pay  is  not  payable  to  enlisted  men  or  officers 
who  were  furloughed  or  granted  permission  to  be  absent  from 
duty  to  await  muster  out  under  General  Orders  No.  130, 1898, 
unless  the  furlough  or  permission  to  be  absent  was  revoked  by 
military  authority  before  its  expiration,  and  as  the  act  of 
March  3, 1S99,  provides  that  the  extra  pay  provided  by  the 
act  of  January  12, 1899,  may  be  paid  to  the  legal  heirs  or  rep- 
resentatives of  officers  and  enlisted  men  who  died  in  service, 
I  am  of  the  opinion  that  when  an  officer  or  enlisted  man  has 
been  granted  a  furlough  or  permission  to  be  absent  under 
General  Orders  No.  130,  aforesaid,  and  has  died  while  on  fur- 
lough or  after  its  expiration,  the  heirs  are  not  entitled  to  the 
extra  pay  provided  by  the  act  of  March  3, 1899. 

"It  seems  to  me  the  line  can  not  be  drawn  as  to  whether  the 
officer  or  enlisted  man  was  able  to  enjoy  the  furlough  during 
its  fall  period,  but  as  the  extra  pay  is  given  in  lieu  of  grant- 
ing furloughs  and  leaves  of  absence,  the  rule  should  be  that 
if  the  officer  or  enlisted  man  was  actually  granted  the  permis- 
sion to  be  absent,  under  General  Orders  No.  130,  with  the  other 
members  of  his  organization,  and  the  permission  was  not 
revoked  in  any  way  by  the  military  authority,  the  extra  pay 
should  be  disallowed,  even  though  the  soldier  or  officer  was 
taken  sick  or  died  before  the  furlough  expired.  On  the  other 
hand,  I  am  of  the  opinion  that  if  after  granting  the  furlough 
or  permission  to  be  absent,  it  is  revoked  by  ordering  the  offi- 
cer or  enlisted  man  on  duty  before  the  expiration  of  the  fur 
loagb  so  granted,  or  if  the  officer  or  man  was  at  the  time 
furlough  was  granted  retained  on  duty  or  was  absent  sick, 
and  not  able  to  avail  himself  of  the  furlough  granted,  the 
extra  pay  should  be  allowed." 
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The  laws  under  which  the  extra  pay  is  claimed  provide: 

"That  in  lieu  of  granting  leaves  of  absence  and  furloughs 
to  officers  and  enlisted,  men  belonging  to  companies  and  regi- 
ments of  United  States  Volunteers  prior  to  muster  out  of  the 
service,  all  officers  and  enlisted  men  belonging  to  volunteer 
organizations  hereafter  mustered  out  of  the  service  who  have 
served  honestly  and  faithfully  beyond  the  limits  of  the  United 
States  shall  be  paid  two  months7  extra  pay  on  muster  out  and 
discharge  from  the  service,  and  all  officers  and  enlisted  men 
belonging  to  organizations  hereafter  mustered  out  of  the 
service  who  have  served  honestly  and  faithfully  within  the 
limits  of  the  United  States  shall  be  paid  one  month's  extra 
pay  on  muster  out  and  discharge  from  the  service,  from  any 
money  in  the  Treasury  not  otherwise  appropriated."  (Sec.  1, 
act  of  January  12, 1899,  30  Stat.,  784.) 

"That  the  act  of  January  twelfth,  eighteen  hundred  and 
ninety-nine,  be,  aud  it  is  hereby,  amended  so  as  to  authorize 
the  payment  to  the  legal  heirs  or  representatives  of  the  offi- 
cers and  enlisted  men  who  died  or  were  killed  or  who  may  die 
in  the  service  the  extra  pay  provided  for  in  that  act  for  offi- 
cers and  enlisted  men  who  have  been  or  are  to  be  mustered 
out."    (Sec.  1,  Mt  of  March  3, 1899,  30  Stat.,  1074.) 

It  has  been  decided  that — 

"The  extra  pay  provided  for  by  the  act  of  January  12, 1899, 
was  in  lieu  of  the  furlough.  Therefore  any  officer  or  enlisted 
man  who  had  the  benefits  of  said  furlough,  although  he  may 
have  been  mustered  out  with  his  organization  after  January 
12, 1899,  is  not  entitled  to  extra  pay  under  the  act. 

"But  officers  and  enlisted  men  who  were  held  to  actual 
service  during  the  entire  furlough  period  received  none  of  the 
furlough  benefits,  and  I  am  of  the  opinion  that  such  officers 
and  enlisted  men,  on  muster  out  and  discharge  with  their  regi- 
ments or  companies  on  or  after  January  12,  1899,  have  the 
same  right  to  extra  pay  under  the  act  of  January  12?  1899, 
that  they  would  have  had  if  no  members  of  the  organization 
to  which  they  belonged  had  been  furloughed."  (5  Comp.  Dec., 
534.) 

"'The  officers  and  enlisted  men'  whose  legal  heirs  or  repre- 
sentatives are  entitled  to  extra  pay  under  the  act  of  March  3, 
1899,  supra,  are  the  officers  and  enlisted  men  who  belonged  to 
a  volunteer  organization  received  into  the  service  of  the 
United  States  under  the  act  of  April  22, 1898  (30  Stat.,  361), 
and  acts  amendatory  thereof,  and  who  would  be  entitled  to  the 
extra  pay  under  the  act  of  January  12, 1899,  if  the  organiza- 
tion to  which  they  belonged  had  remained  in  service  until 
after  January  12, 1899,  and  if  they  had  continued  in  service 
with  said  organization  and  had  been  or  should  hereafter  be 
mustered  out  with  said  organization,  but  who  have  died  or 
shall  hereafter  die  in  said  service."    (5  Oomp.  Dec.,  635.) 
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I  think  it  clear  that  if  an  officer  or  enlisted  man  has  availed 
himself  of  the  furlough  granted  under  General  Orders  Nos.  130, 
139,  and  170,  of  1898,  the  fact  that  he  was  sick  during  the  period 
covered  by  his  furlough  would  not  entitle  him  to  the  extra  pay 
given  to  officers  and  enlisted  men  in  lieu  of  the  ftirlough;  and 
I  am  of  the  opinion  that  the  heirs  of  an  officer  or  enlisted  man 
who  has  availed  himself  of  the  furlough  granted  under  said 
orders,  and  has  died  while  on  such  a  furlough  or  while  await- 
ing muster  out  at  the  expiration  of  such  a  furlough,  are  not 
entitled  to  extra  pay  under  the  act  of  March  3, 1899. 


MILEAGE  TO  OFFICBES  OP  THE  NAVY  UNDER 
THE  NAVY  PERSONNEL  ACT. 

The  word  "allowances/'  as  used  in  section  13  of  the  Navy  personnel  act, 
includes  mileage. 

Under  section  18  of  the  Navy  personnel  act  officers  of  the  line  of  the 
Nary  and  of  the  Medical  and  Pay  Corps  traveling  under  orders  on  or 
alter  July  1, 1899,  are  entitled  to  mileage  and  to  allowances  for  bag- 
gage in  accordance  with  the  provisions  of  law  governing  such  allow- 
ances to  officers  of  the  Army. 

( Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
July  22, 1899.) 

I  have,  by  your  reference  of  June  20, 1899,  letter  from  the 
Paymaster-General  of  the  Navy  submitting  for  my  decision 
the  question  of  the  rate  of  mileage  to  which  John  G.  Sullivan, 
paymaster,  United  States  Navy,  will  be  entitled  for  travel 
performed  under  orders  after  July  1, 1899.  It  appears  that 
Mr.  Sullivan  is  under  orders  to  proceed  from  his  home  in 
Washington,  D.  C,  to  Seattle,  Wash.,  and  report  August  1, 
1899,  for  duty  on  board  the  U.  S.  S.  Adams. 

The  questions  presented  are — 

1.  What  rate  of  mileage  (army  or  navy)  should  Mr.  Sulli- 
van be  paid  for  this  travel? 

2.  If  at  the  army  rate,  will  the  provisions  of  the  Army 
appropriation  bill  approved  March  3, 1899,  relative  to  army 
mileage,  apply  to  this  case! 

3.  If  paid  at  the  army  rate,  what  quantity  of  baggage  will 
.be  furnished  free  transportation;  and  if  paid  at  the  navy 

rate,   what    quantity  of    baggage  will   be   furnished    free 
transportation! 
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I  will  decide  the  questions  in  the  order  above  stated. 
Section  13,  act  of  March  3,  1899  (30  Stat.,  1007),  among 
other  things,  provides: 

"That  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
Medical  and  Pay  Corps  shall  receive  the  same  pay  and  allow- 
ances, except  forage,  as  are  or  may  be  provided  by  or  in  pur- 
suance of  law  for  the  officers  of  corresponding  rank  in  the 
Army." 

Does    the  word    u  allowances "  in    said    section    embrace 
mileage  f 
The  act  of  June  16, 1874  (18  Stat.,  72),  provides: 

"Only  actual  traveling  expenses  shall  be  allowed  to  any 
person  holding  employment  or  appointment  under  the  United 
States,  and  all  allowances  for  mileages  and  transportation  in  ex- 
cess of  the  amount  actually  paid  are  hereby  declared  illegal." 

The  act  of  June  30, 1876  (19  Stat.,  65),  provides  that  so  much 
of  the  act  of  1874— 

"  as  is  applicable  to  officers  of  the  Navy  so  engaged  is  hereby 
repealed;  and  the  sum  of  eight  cents  per  mile  shall  be  allowed 
such  officers,  while  so  engaged,  in  lieu  of  their  actual  expenses.9* 

The  act  of  August  5, 1882  (22  Stat.,  286),  provides: 

"And  officers  of  the  Navy  traveling  abroad  under  orders 
hereafter  issued  *  *  *  shall  receive,  in  lieu  of  the  mileage 
now  allowed  by  law,  only  their  actual  and  reasonable  ex- 
penses, certified  under  their  own  signatures,. and  approved  by 
the  Secretary  of  the  Navy." 

Thus  stood  the  law  with  regard  to  mileage  to  officers  of  the 
Navy  when  section  13  of  the  act  of  March  3, 1899,  supra, 
became  a  law. 

The  act  of  March  3, 1899  (30  Stat.,  1068),  provides: 

"  For  mileage  to  officers  and  contract  surgeons,  when  author- 
ized by  law,  live  hundred  thousand  dollars:  Provided,  That 
hereafter  the  maximum  sum  to  be  allowed  and  paid  to  any 
officer  of  the  Army  shall  be  seven  cents  per  mile,  distances  to 
be  computed  over  the  shortest  usually  traveled  routes:  Pro- 
vided further ,  That  when  any  officer  so  traveling  shall  travel 
in  whole  or  in  part  on  any  railroad  on  which  the  troops  and 
supplies  of  the  United  States  are  entitled  to  be  transported 
free  of  charge,  or  over  any  of  the  bond-aided  Pacific  railroads, 
or  over  the  railroad  of  any  railroad  company  which  is  eutitled 
to  receive  only  fifty  per  centum  of  the  compensation  earned 
by  such  company  for  transportation  services  rendered  to  the 
United  States,  he  shall  be  furnished  with  a  transportation 
request  by  the  Quartermaster's  Department  for  such  travel; 
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and  the  cost  of  the  transportation  so  furnished  shall  be  a 
charge  agaiust  the  officer's  mileage  account  for  such  travel,  to 
be  deducted  by  the  paymaster  who  pays  the  account,  at  rates 
paid  by  the  general  public  for  travel  over  such  roads :  Pro- 
vided further,  That  officers  who,  by  reason  of  the  decision  of 
the  accounting  officers  of  the  Treasury,  have  been  compelled 
to  pay  from  their  own  means  one  half  of  the  cost  of  their 
travel  fare  over  railroads  known  as  fifty  per  centum  railroads 
shall  be  reimbursed  the  same  by  the  Pay  Department,  and 
paymasters  against  whom  disallowances  have  been  made  by 
the  accounting  officers  of  the  Treasury  under  such  decision 
shall  have  the  amount  so  disallowed  passed  to  their  credit: 
Provided  further.  That  actual  expenses  only  shall  be  paid  to 
officers  when  traveling  to  and  from  our  island  possessions  iu 
the  Atlantic  and  Pacific  oceans." 

By  the  act  of  June  16, 1874,  supra — 

"Only  actual  traveling  expenses  shall  be  allowed,  •  •  • 
and  all  allowances  for  mileages  and  transportation  in  excess  of 
the  amount  actually  paid  are  hereby  declared  illegal." 

By  the  act  of  June  30, 1876,  supra — 

"  And  the  sum  of  eight  cents  per  mile  shall  be  allowed  such 
officers."    •    •    • 

By  the  act  of  August  5, 1882,  supra — 

"And  officers    *    *    *    shall  receive,  in  lieu  of  the  mileage 

now  allowed  by  law,  only  their  actual  and  reasonable  expenses." 
•    •    • 

By  the  act  of  March  3, 1899,  supra — 

"The  maximum  sum  to  be  allotted  and  paid  to  any  officer  of 
the  Army  shall  be  seven  cents  per  mile."    •    •    • 

In  all  of  the  above  acts  mileage  is  allowed,  and  in  one  of  the 
above  acts  the  words  "allowances  for  mileage"  are  used. 
Mileage  is  defined  by  Webster  to  be — 

"An  allowance  for  traveliug,  as  so  much  by  the  mile,  especi- 
ally in  the  United  States,  an  allowance  made  to  members  of 
Congress  to  defray  the  expenses  of  their  journeys  to  and  from 
Washington." 

The  Century  Dictionary  defines  mileage  to  be — 
"An  allowance  or  compensation  for  travel  or  conveyance 
reckoned  by  the  mile;  especially,  payment  allowed  to  a  public 
functionary  for  the  expenses  of  travel  in  the  discharge  of  his 
duties  according  to  the  number  of  miles  passed  over;  as  the 
mileage  of  a  sheriff,  circuit  judge,  or  member  of  Congress,  or 
of  a  legislature." 

By  both  the  above  definitions  mileage  is  an  allowance. 
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The  Century  Dictionary  defines  allowance  to  be — 

"Allotment;  apportionment;  a  definite  sum  or  quantity  set 
apart  or  granted." 

In  the  case  of  the  United  States  v.  Landers  (92  U.  S.,  77)  it 
was  held  that  under  the  term  "allowances"  bounty  was  in- 
cluded. In  the  course  of  the  opinion  in  that  case  the  court, 
speaking  by  Mr.  Justice  Miller,  said : 

"Under  the  term  i allowances'  everything  was  embraced 
which  could  be  recovered  from  the  Government  by  the  soldier 
in  consideration  of  his  enlistment  and  services,  except  the 
stipulated  monthly  compensation  designated  as  'pay.'  This 
is  substantially  the  conclusion  reached  by  the  late  Attorney- 
General,  Mr.  Hoar,  after  full  consideration  of  the  statutes 
bearing  upon  the  question  (13  Op.  Att.  Gen.,  198,  199) ;  and 
such,  we  are  informed,  has  been  the  uniform  ruling  of  the  War 
Department." 

Section  1612,  Revised  Statutes,  provides: 

"The officers  of  the  Marine  Corps  shall  be  entitled  to  receive 
the  same  pay  and  allowances,  •  •  •  as  are  or  may  be  pro- 
vided by  or  in  pursuance  of  law  for  the  officers  •  •  *  of 
like  grades  in  the  infantry  of  the  Army." 

In  construing  this  section  the  exact  question  that  is  here 
involved  was  presented,  and  it  was  held  by  this  office  that 
mileage  was  an  allowance,  and  that  the  officers  of  the  Marine 
Corps  should  be  paid  mileage  in  the  same  manner  as  mileage 
was  paid  to  officers  in  the  Army.  (Digest  Second  Comp.  Dec., 
vol.3,  sees.  815,  817;  Decisions  Second  Comptroller,  vol.  54, 
p.  116;  1  Comp.  Dec,  44.) 

This  construction  was  continued  until  the  passage  of  the 
act  of  June  10, 1896  (29  Stat.,  376),  which  provides: 

"And  hereafter  officers  of  the  Marine  Corps  traveling  under 
orders  without  troops  shall  be  allowed  the  same  mileage  as  is 
now  allowed  officers  of  the  Navy  traveling  without  troops." 

Attention  is  called  to  the  fact  that  the  naval  appropriation 
act  of  March  3,  1899  (30  Stat.,  1024),  makes  appropriation 
under  one  heading  for  "pay  and  allowances"  of  officers,  and 
under  another  heading  for  "  mileage  to  officers  while  traveling 
under  orders  in  the  United  States,  and  for  actual  traveling 
expenses  of  officers  while  abroad  under  orders."  It  is  contended 
that  this  indicates  an  intention  by  Congress  to  continue  the  old 
rate  of  mileage  to  officers  of  the  Navy  while  traveling  under 
orders  in  the  United  States  and  the  payment  of  actual  expenses 
while  traveling  abroad.    Separate  provision  is  made  in  the  same 
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act  for  the  "pay  and  allowances"  of  officers  of  the  Marine  Corps 
and  for  "  mileage  to  officers"  of  the  Marine  Corps  "  traveling 
under  orders  without  troops."    I  can  see  no  inconsistency  in 
providing  for  allowances  in  general  and  making  separate  pro- 
vision for  some  particular  allowance.    As  the  officers  of  the 
Navy,  not  of  the  line  or  of  the  Medical  and  Pay  Corps,  will 
continue  to  receive  the  old  rates  of  Navy  mileage,  it  became 
necessary  to  retain  these  appropriations  in  the  forms  above 
stated;  but  I  am  of  opinion  that  the  conclusion  can  not  be 
drawn  therefrom  that  the  officers  of  the  Navy,  who,  after  June 
30, 1899,  became  entitled  to  the  same  pay  and  allowances  as 
officers  of  corresponding  rank  in  the  Army,  are  still  to  receive 
the  same  rate  of  mileage  to  which  they  were  entitled  before 
the  act  of  March  3, 1899  (30  Stat.,  1007),  supra,  became  a  law. 
The  provision  of  section  13  of  said  act — 

"  That  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
Medical  and  Pay  Corps  shall  receive  the  same  pay  and  allow- 
ances, except  forage,  as  are  or  may  be  provided  by  or  in 
pursuance  of  law  for  the  officers  of  corresponding  rank  in  the 
Army  " — 

was  intended,  as  to  such  officers,  to  cover  the  whole  subject  of 
pay  aud  allowances,  and  to  place  such  officers  as  to  pay  and 
allowances,  except  as  provided  in  said  section,  upon  an  abso- 
lute equality  with  officers  of  corresponding  rank  in  the  Army. 

The  pay  of  an  officer  in  the  Army  or  Navy  is  the  direct  and 
fixed  amount  given  to  him  by  law  in  consideration  of  and  as 
compensation  for  his  personal  services.  Mileage  is  no  part  of 
the  pay  of  such  officers.  The  allowance  of  mileage  to  an  officer 
in  the  Army  or  Navy  is  to  reimburse  him  for  expenses  which 
he  is  presumed  to  have  paid  or  incurred,  and  if  he  has  paid  or 
incurred  expense  by  traveling  under  orders  and  the  law  pro- 
vides that  he  shall  be  reimbursed  therefor  at  so  much  per  mile, 
the  amount  allowed  by  law  to  reimburse  him  is  an  "  allowance." 

I  am  of  opinion,  and  so  decide,  that  the  word  "  allowances," 
as  used  in  said  section  13,  was  intended  and  should  be  under- 
stood in  a  general  sense  and  to  include  mileage.  Such  a  con- 
struction is  not  only  within  the  object  and  purpose  of  the  act 
to  place  the  classes  of  Navy  officers  mentioned  in  the  above 
provision  of  said  section  upon  an  equality  as  to  pay  and  allow- 
ances, except  as  thereiu  provided,  with  officers  of  correspond- 
ing rank  in  the  Army,  but  such  a  construction  is  sustained  by 
22184— Vol.  6 4 
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decisions  of  this  office  above  cited  in  the  cases  of  officers  of  the 
Marine  Corps. 

2.  I  am  of  opinion,  and  so  decide,  that  Mr.  Sullivan  is  entitled 
to  be  paid  mileage  only  at  Army  rates,  and  that  the  provi- 
sions of  the  Army  appropriation  act  of  March  3, 1899,  supra, 
except  as  to  the  appropriation  itself,  should  apply  in  his  case. 

3.  I  am  of  opinion,  and  so  decide,  that  the  law  which  applies 
to  transportation  of  baggage  of  an  Army  officer  changing  sta- 
tions, will  apply  under  similar  conditions  to  a  commissioned 
officer  of  corresponding  rank  in  the  line  of  the  Navy,  and  of 
the  Medical  and  Pay  Corps,  and  that  the  same  should  be  paid 
from  the  appropriation  "pay  and  allowances"  of  the  Navy. 


BE  VIEW  BY  THE  COMPTBOLLEB  OF  ADVANCE  DE- 
CISIONS BENDEBED  BY  HIM. 

The  Secretary  of  the  Treasury  has  uo  authority  to  direct  the  Comptroller 
of  the  Treasury  to  review  an  advance  decision  rendered  by  him  upon 
the  application  of  a  disbursing  officer  under  section  8  of  the  act  of 
July  31,  1894,  which  provides  that  his  "decision,  when  rendered,  shall 
govern  the  Auditor  and  the  Comptroller  of  the  Treasury  in  passing 
upon  the  account "  of  the  disbursing  officer. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  July  22, 

1899.) 

I  am  in  receipt,  by  your  recent  reference,  of  a  communication 
bearing  date  of  June  23  last,  addressed  to  yon  by  John  B. 
Procter,  president  of  the  Civil  Service  Commission,  wherein 
he  asks,  under  authority  of  the  act  of  July  31, 1894,  that  you 
request  me  to  review  my  findings  in  the  advance  decision  ren- 
dered by  me  to  United  States  Marshal  J.  P.  Grady  on  April  1 
last 

Marshal  Grady,  as  a  disbursing  officer,  under  date  of  Janu- 
ary 28, 1899,  sought  an  advance  decision  of  the  Comptroller  as 
to  his  authority  to  pay  his  chief  office  deputy,  Frank  S.  Genung, 
for  services  rendered  as  such  on  January  10,  1899,  amounting 
to  $4.35,  being  the  aggregate  expenses  of  said  deputy  in  serv- 
ing a  warrant  of  arrest;  stating  in  his  communication  that 
said  deputy  was  appointed  by  him  such  marshal  on  May  1, 
1897,  but  that  he  did  not  select  his  name  from  a  list  prepared 
by  the  Civil  Service  Commission. 
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On  the  1st  day  of  April  last,  in  response  to  such  request  of 
the  marshal,  I  rendered  an  advance  decision  wherein  I  held 
that  he  was  authorized  to  pay  such  account,  if  in  all  other, 
respects  correct,  notwithstanding  the  fact  that  this  office 
depnty  had  not  been  selected  from  a  list  prepared  by  the  Civil 
Service  GommissioD. 

It  is  this  decision  which  the  Civil  Service  Commission, 
through  its  president,  request  that  you  ask  me  to  review. 

The  act  of  July  31, 1894,  referred  to  by  the  commission  for 
your  authority  to  direct  me  to  reexamine  this  account,  is  en- 
tirely inapplicable  to  the  purposes  sought  by  the  commission, 
and  gives  you  no  authority  to  direct  me  to  review  or  change 
my  official  decision  so.  rendered.  The  decision  was  rendered 
under  authority  of  the  following  language  contained  in  section 
8  of  said  act: 

"  Disbursing  officers,  or  the  head  of  any  Executive  Depart- 
ment, or  other  establishment  not  under  any  of  the  Executive 
Departments,  may  apply  for  and  the  Comptroller  of  the  Treas- 
ury shall  render  his  decision  upon  any  question  involving  a 
payment  to  be  made  by  them  or  under  them,  which  decision, 
when  rendered,  shall  govern  the  Auditor  and  the  Comptroller 
of  the  Treasury  in  passing  upon  the  account  containing  said 
disbursement." 

It  requires  no  argument  to  demonstrate  that  it  is  beyond  the 
power  of  the  Comptroller  to  change  or  alter  such  decision. 
Both  the  Auditor  and  the  Comptroller  must  be  governed  by 
the  decision  as  rendered  when  passing  upon  the  accounts  of 
this  marshal  containing  the  disbursement  so  authorized.  There 
is  a  provision  in  the  act  of  July  31, 1894,  contained  in  section 
8  therein,  which  under  certain  other  circumstances,  but  not  in 
advance  decisions  rendered  to  disbursing  officers,  authorizes 
you  in  your  discretion  to  suspend  payment  of  an  account  after 
its  allowance  by  an  Auditor  or  Comptroller,  and  direct  the 
reexamination  of  the  same.  But  I  presume  it  will  not  be  con- 
tended by  President  Procter,  after  mature  reflection,  that  such 
provision  is  applicable  to  the  reexamination  of  an  advance 
decision  by  the  Comptroller.  It  would  indeed  be  a  most  vicious 
law  that  would  direct  a  disbursing  officer  to  go  to  the  Comp- 
troller of  the  Treasury  for  an  advance  decision  as  to  his  author- 
ity to  make  a  payment  under  a  given  state  of  facts,  and  when 
such  decision  was  rendered  and  acted  upon  by  him,  permit 
such  officer  by  a  change  of  mind  to  make  invalid  what  he  had 
directly  authorized,  to  the  loss  and  detriment  of  such  paying 
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officer.  This  act  has  never  been  so  construed,  aud  I  will  not 
at  this  late  date  give  it  such  inequitable  construction,  even  at 
the  risk  of  further  displeasing  the  legal  sensibilities  of  Mr. 
Procter. 

In  this  connection  I  deem  it  but  just  to  you  to  remark  that 
you  do  not  direct  or  recommend  in  your  indorsement  on  his 
letter  the  reexamination  or  the  review  of  my  former  action  in 
the  premises. 

It  would  be  entirely  appropriate,  in  view  of  the  above  facts, 
as  I  have  no  jurisdiction  or  authority  to  review  my  former 
advance  decision,  to  so  state  and  treat  the  whole  matter  as  a 
closed  incident. 

The  rule  announced  in  that  case,  whether  right  or  wrong,  is 
the  law  of  it,  which  must  govern  the  accounting  officers  in 
passing  upon  the  accounts  of  this  marshal  containing  such 
item  of  expenditure.  Any  additional  discussion  of  the  princi- 
ples of  law  announced  in  that  decision  in  this  connection  will 
necessarily  be  more  or  less  academic,  not  carrying  with  it  the 
weight  or  force  of  precedent  which  would  attach  were  the 
question  for  decision  presented  with  jurisdiction,  to  determine 
the  question  so  presented. 

In  view,  however,  of  the  importance  attached  to  that  deci- 
sion by  Mr.  Procter  in  his  letter  requesting  its  review,  and 
considering  his  action  in  giving  out  such  letter  to  the  public 
press,  I  will  briefly  advert  to  some  of  the  questions  therein 
passed  upon  and  his  criticisms  thereof. 

He  says,  relative  to  its  importance: 

"The  commission  begs  to  briefly  call  your  attention  to  this 
decision,  not  in  its  bearing  upon  the  status  of  the  positions  of 
deputy  marshals  or  of  any  particular  position,  but  in  so  far  as 
it  affects  the  entire  classified  service.    •    •    • 

"  In  view  of  the  importance  of  the  case,  the  Commission 
respectfully  requests  that  under  authority  of  the  act  of  July 
31, 1804,  commonly  known  as  the  *  Dockery  Act,'  you  ask  the 
Comptroller  to  review  his  findings  in  the  matter." 

The  importance  of  the  decision,  as  recognized  by  Mr.  Proc- 
ter, is  certainly  not  in  any  statement  contained  therein  relative 
to  the  status  of  deputy  marshals.  Whatever  may  have  been 
their  status  relative  to  the  classified  service  on  and  prior  to 
the  1st  day  of  April  last,  when  the  decision  sought  to  be 
reviewed  was  rendered,  that  status  has  been  affirmatively 
settled  by  the  recent  order  of  modification  promulgated  by  the 
President  of  the  United  States  excepting  these  positions  there- 
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from.  This  order,  excepting  from  the  classified  service  the 
positions  of  deputy  marshals  and  others,  was,  as  shown  by 
your  recent  letter  to  the  secretary  of  the  Civil  Service  League 
of  New  York,  promulgated  by  the  President  at  the  suggestion 
and  on  the  advice  of  the  Civil  Service  Commission.  It  would 
therefore  be  discussing  a  dead  issue,  whose  death  is  directly 
attributable  to  the  commission  itself,  to  further  discuss  the 
question  as  to  whether  deputy  marshals  were  originally  legally 
placed  in  the  classified  service.  Its  importance  can  not  rest 
in  the  amount  which  the  marshal  was  authorized  by  this  deci- 
sion to  pay  to  his  deputy.  It  must  therefore  necessarily  rest 
in  the  following  statements  contained  thereiu : 

"  The  Executive  order  placing  office  deputy  marshals  in  the 
classified  service  list  is  not  a  statute,  nor  has  it  the  force  of 
law.  It  is  a  regulation  made  under  the  law,  and  a  proper 
subject  of  enforcement  by  Executive  authority. 

44  The  unlawful  appointment  to  place  or  office  is  quite  a  dif- 
ferent thing  from  the  disregard  of  rules  and  regulations  made 
to  govern  the  selection  or  appointment  to  place  or  office  by 
those  who  made  those  rules  and  regulations  and  are  charge- 
able with  their  enforcement,  and  who  may  at  their  pleasure 
disregard  them. 

41  It  is  sufficient  for  the  purposes  of  your  question  to  hold, 
and  I  do  hold,  that  I  will  not  go  back  of  the  certificate  of 
appointment  by  the  head  of  a  department  or  appointing  power, 
where  no  direct  law  has  been  violated,  and  attempt  to  ascer- 
tain whether  such  officer  in  making  such  appointment  has 
disregarded  some  rule  or  regulation  of  the  Civil  Service  Com- 
mission or  some  rule  or  regulation  of  his  own  regarding  the 
classified  service." 

It  is  contended  by  President  Procter  at  least  seriously, 
whatever  may  be  our  difference  of  opinion  as  to  how  ably,  that 
in  each  of  the  propositions  announced  I  am  in  serious  and 
mischievous  error.  He  insists  that  the  rules  or  regulations 
promulgated  by  the  President  placing  an  office  or  employment 
in  the  classified  list  of  the  civil  service  necessarily  have  all  the 
force  or  effect  of  law  and  for  all  practical  purposes  are  law; 
that  when  a  position  is  once  placed  in  the  classified  list  by 
Executive  order  it  at  once  becomes,  like  the  laws  of  the  Medes 
and  Persians,  irrevocable  and  unalterable. 

A  certain  religious  sect  has  for  its  dogma,  "  Once  in  grace, 
always  in  grace."  Mr.  Procter's  dogma  of  to-day  is,  A  posi- 
tion once  placed  in  the  classified  service,  always  in  the  classi- 
fied service.  There  is  just  as  much  truth  in  one  of  these 
doctrines  as  in  the  other — in  my  judgment,  none  in  either. 
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In  bis  letter  requesting  that  I  review  my  decision  upon  this 
point,  he  says : 

"  Granting  now,  merely  for  the  sake  of  argument,  that  this 
provision  impliedly  authorizes  the  President  also  to  direct  that 
a  position  be  removed  from  the  classified  service,  aud  impli- 
edly enjoins  the  head  of  a  department  or  office  to  carry  out 
such  direction  of  the  President,  nevertheless  it  will  not  be 
contended,  it  is  assumed,  that  under  this  proviso  (section  2, 
closing  paragraph)  a  position  can  be  removed  from  the  classi- 
fied service  otherwise  than  in  the  same  definite  prescribed 
manner,  attended  by  the  same  degree  of  formality  and  solem- 
nity, as  is  expressly  required  to  bring  the  position  into  the 
classified  service." 

If  on  the  23d  day  of  last  month  Mr.  Procter  would  only 
grant,  for  the  sake  of  argument,  authority  to  the  President  of 
the  United  States  by  Executive  order  to  remove  from  the 
classified  service  a  position  once  placed  therein,  and  then  only, 
to  quote  again,  when  4<  attended  by  the  same  degree  of  for- 
mality and  solemnity  as  is  expressly  required  to  bring  the 
position  into  the  classified  service,"  I  should  like  to  know  when 
he  experienced  a  change  of  Leart  and  received  new  light. 

On  June  1, 1898,  the  Civil  Service  Commission  addressed 
the  President  the  following  letter: 

"The  commission  has  from  time  to  time  had  its  attention 
called  to  the  many  conflicts  arising  out  of  and  touching  the 
power  of  appointments  and  removals  of  deputy  collectors  of 
internal  revenue,  pension  examining  surgeons,  deputy  United 
States  marshals,  and  other  officials,  which  positions  the  com- 
mission has  determined  to  recommend  should  be  excluded  or 
excepted  from  the  classified  service  and  the  rules  of  the  com- 
mission." 

Did  Mr.  Procter,  a  person  who  is  supposed  to  have  special 
knowledge  of  the  meaning  and  intent  of  the  civil-service  law, 
in  June,  1898,  recommend  the  President  to  do  an  unlawful  act 
when  he  recommended  that  deputy  marshals  and  certain  other 
places  be  excluded  or  excepted  from  the  classified  service  and 
the  rules  of  the  commission?  The  jewel  of  consistency  is  not 
one  of  the  many  adornments  and  accomplishments  recently 
affected  by  this  gentleman. 

If  the  President  possessed  the  authority  on  June  1, 1898,  to 
exclude  and  except  these  places  from  the  classified  service,  as 
he  was  advised  to  do,  he  certainly  had  the  same  authority  on 
May  29, 1899,  the  date  of  the  order  of  exemption.  Whether 
the  authority  was  exercised  with  that  formality  and  solemnity 
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in  all  events  held  to  be  a  prerequisite  by  the  commission,  is  a 
matter  about  which  I  need  not  now  express  an  opinion,  sin- 
cerely trusting,  however,  that  as  occasion  may  require,  Mr. 
Procter  will  experience  other  changes  of  heart  and  see  new 
light. 

Riding  a  single  hobby  too  long  at  a  time  not  only  becomes 
tiresome  to  the  rider,  but  palls  on  the  spectator. 

I  merely  suggest,  Mr.  Secretary,  that  Mr.  Procter,  who  is 
evidently  mistaken  as  to  the  authority  conferred  upon  you  by 
the  act  of  July  31, 1894,  to  direct  me  to  review  an  advance 
decision  made  to  a  disbursing  officer,  and  who  had  decidedly 
different  views  as  to  the  power  of  the  President  of  the  United 
States  to  exclude  from  the  classified  service  places  which  had 
hitherto  been  placed  therein,  in  June,  1899,  from  what  he  enter- 
tained in  May,  1898,  may  be  again  mistaken ;  and  that  I  may 
not  have  been  in  either  serious  or  vexatious  error  when  I  held 
in  the  Grady  matter  that  a  rule  or  regulation  of  the  President, 
placing  a  certain  office  in  the  classified  service,  is  not  a  law, 
and  that  in  passing  upon  the  accounts  of  an  officer  appointed 
by  the  head  of  a  department  I  would  not  go  behind  the  certifi- 
cate of  appointment  by  such  head  of  department  and  assume 
to  try  the  facts  as  to  whether  he  had  violated  an  executive  rule 
or  regulation  in  making  such  appointment  to  office. 

The  Pendleton  Act,  commonly  known  as  the  civil-service 
law,  by  section  2  thereof,  provides  that  the  President  shall 
have  authority  to  prepare  and  promulgate  suitable  rules  for 
carrying  the  act  into  effect,  and  that  when  said  rules  shall 
have  been  promulgated  it  shall  be  the  duty  of  all  officers  of 
the  United  States  in  all  proper  ways  to  aid  in  carrying  them 
into  effect. 

It  is  not  doubted  by  me  that  a  rule  prescribed  or  direction 
given  by  the  President  placing  any  particular  Federal  office, 
place,  or  employment,  or  classes  thereof,  properly  subject  to 
classification,  in  the  classified  service,  or — in  the  exact  language 
of  the  law — in  classes,  is  a  legitimate  exercise  of  the  authority 
so  granted  to  the  President,  and  that  it  is  the  duty  of  the 
heads  of  the  several  departments  and  all  others  to  respect 
and  obey  such  order. 

It  is  further  provided  in  said  law  that  when  the  President 
shall  have  caused  to  be  arranged  any  place,  office,  or  employ- 
ment in  classes,  that  persons  to  fill  such  offices,  places,  or 
employments,  shall  be  selected  from  among  those  graded  high- 
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est  as  the  result  of  a  competitive  examination  to  be  provided 
for  by  rules  and  regulations  which  the  President  is  also  author- 
ized by  said  section  2  to  prepare  and  promulgate. 

The  Pendleton  Act  further  provides  that  any  necessary 
exception  from  the  eight  fundamental  rules  of  the  act  (these 
rules  being  part  of  the  act  itself)  shall  be  set  forth  in  connec- 
tion with  such  rules  (being  the  rules  promulgated  by  the  Presi- 
dent to  make  effective  these  eight  fundamental  rules),  and  the 
reasons  therefore  shall  be  stated  in  the  annual  reports  of  the 
Civil  Service  Commission. 

What,  then,  briefly,  are  the  eight  fundamental  rules  of  the 
Pendleton  Act? 

The  first  makes  provision  for  competitive  examinations  for 
testing  "the  fitness  of  applicants. 

The  second,  that  all  offices,  places,  and  employments  in  the 
classified  service  shall  be  filled  by  selection  as  the  results  of 
competitive  examinations  provided  for  by  rule  1. 

The  third,  that  all  appointments  in  the  departmental  service 
at  Washington  shall  be  apportioned  among  the  several  States 
and  Territories  and  the  District  of  Columbia  upon  the  basis  of 
population  as  ascertained  at  the  last  preceding  census,  and 
certain  qualifications  of  residence  of  the  applicants  for  place. 

The  fourth,  that  there  shall  be  a  period  of  probation  before 
absolute  appointment  or  employment. 

The  fifth,  that  no  person  in  the  classified  service  is  under 
obligation  to  contribute  to  any  political  fund,  or  be  removed  or 
prejudiced  for  refusing  so  to  do. 

The  sixth,  that  no  person  in  the  classified  service  shall  use 
his  official  authority  or  influence  to  coerce  the  action  of  any 
other  person  or  body. 

The  seventh  makes  provision  for  noncompetitive  examina- 
tions when  competent  persons  do  not  com]>ete  to  fill  vacancies 
in  the  classified  service. 

The  eighth  makes  provision  that  the  appointing  power  shall 
notify  in  writing  the  Civil  Service  Commission  of  persons 
selected  from  among  those  who  have  been  examined,  their 
place  of  residence,  the  rejection  of  any  such  person  after  proba- 
tion, of  transfers,  resignations,  and  removals,  and  of  the  dates 
thereof,  and  that  the  commission  shall  keep  a  docket  thereof. 

The  Pendleton  act  was  approved  January  10, 1883. 

By  section  6  of  the  act  the  Secretary  of  the  Treasury,  within 
sixty  days  from  the  date  of  its  passage,  is  directed  to  arrange 
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in  classes  certain  clerks  and  employees  tberein  named,  and 
that  thereafter  from  time  to  time,  on  tbe  direction  of  the  Presi- 
dent, he  shall  arrange  in  classes  other  clerks  and  persons. 

Clause  2  of  said  section  6  places  certain  clerks  and  persons 
iu  the  Post-Office  Department  in  classes,  and  makes  similar 
provision  as  to  other  clerks  and  persons  when  directed  by  the 
President. 

The  third  clause  of  said  section  directs  that  from  time  to 
time,  as  directed  by  the  President,  the  Secretary  of  the 
Treasury,  the  Postmaster-Genera),  and  the  other  heads  of 
departments,  and  any  head  of  an  office,  shall  place  in  classes 
subordinate  places,  clerks,  and  officers  not  hitherto  placed  in 
the  classified  service. 

It  is  self-evident  that  these  offices,  employments,  and  posi- 
tions placed  in  the  classified  service  by  section  6  of  the  Pendle- 
ton act  are  so  placed  by  the  law  itself,  and  that  the  President 
of  the  United  States,  unless  empowered  by  other  provisions  of 
the  act — upon  which  point  I  express  no  opinion,  for  no  such 
opinion  is  necessary  for  the  purposes  of  this  communication— 
can  not  by  executive  rule  or  order  waive  or  exempt  these 
places  from  the  operation  of  the  law.  It  is  the  duty  of  the 
President  under  the  Constitution  and  laws  to  execute  and 
enforce  all  laws;  not  to  repeal,  abrogate,  waive,  or  modify  a 
valid  and  subsisting  statute. 

It  would  be  unlawful  and  void  for  the  head  of  any  Depart- 
ment to  appoint  any  person  to  any  office,  place,  or  position  so 
placed  iu  classes  by  this  act  of  Congress,  and  if  one  so  does 
or  attempts  to  so  do  I  should  not  hesitate,  when  convinced 
that  the  law  had  been  so  violated,  to  do  my  duty,  and  in  a 
proper  case  withhold  payment  of  the  salary  of  such  illegal 
appointee. 

It  is  not  only  the  duty  of  the  President,  the  heads  of  depart- 
ments, and  the  Comptroller  of  the  Treasury  to  obey  the  civil- 
service  law,  but  it  is  equally  the  duty  of  the  Civil  Service 
Commission  to  obey  and  respect  its  mandates. 

As  before  stated,  rule  3  thereof,  which  is  an  integral  part  of 
the  law  and  not  a  rule  or  regulation  of  the  Civil  Service  Com- 
mission or  the  President,  commands  that  appointments  in  the 
classified  service  in  the  departments  at  Washington  shall  be 
apportioned  among  the  several  States  and  Territories  and  the 
District  of  Columbia  upon  the  basis  of  population  as  ascer- 
tained at  the  last  preceding  census. 
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It  has  been  charged,  and  not  in  so  far  as  I  am  informed 
officially  controverted  by  Mr.  Procter  or  the  commission,  that 
an  inspection  of  the  official  register  will  disclose  the  fact  that 
the  District  of  Columbia  and  surrounding  States  have  a  much 
larger  representation  in  the  classified  service  in  the  depart- 
ments at  Washington  than  they  are  entitled  to  by  law.  If 
such  be  the  case,  it  is  a  plain  violation  of  the  letter  and  spirit 
of  the  law,  for  which  violation  the  commission  is  directly 
responsible,  for  heads  of  departments  are  confined  in  their 
selection  of  persons  to  fill  these  places  to  eligible  lists  fur- 
nished by  this  commission. 

If  this  charge  be  true,  it  would  seem  that  Mr.  Procter  would 
be  more  profitably  engaged  in  removing  from  the  official  eye 
of  his  commission  this  beam  of  violated  law  than  in  rushing 
into  print,  during  my  absence  irom  the  city,  and  attempting  to 
point  out  to  the  public  a  judicial  mote  of  error,  which  has  no 
existence  in  fact,  in  one  of  my  decisions. 

If  such  appointments  have  not  been  apportioned  among  the 
several  States  and  Territories  according  to  law,  it  would  seem 
that  all  such  made  in  violation  thereof  are  unlawful,  which 
would  leave  for  careful  consideration  the  question  as  to  the 
rights  of  such  incumbents  to  receive  salary. 

As  a  result  of  this  and  other  uncontradicted  charges  and 
the  fatal  use  that  Ex- President  Cleveland  made  of  the  discre- 
tion vested  in  him  by  section  6,  of  what,  when  properly  and 
conservatively  administered,  is  a  most  wise  and  just  law,  to 
direct  from  time  to  time  the  further  classification  of  places, 
to  wit,  his  blanket  order  of  1896,  wherein  he  covered  with  the 
folds  of  civil-service  protection  thousauds  of  persons  who 
came  into  the  public  service  through  party  influence,  and 
through  it  alone,  Congress  has  assumed  a  hostile  attitude  to 
the  merit  system,  as  witnessed  by  exempting  the  entire  force 
of  the  Census  Bureau  from  the  operation  of  the  law,  and  also 
the  temporary  force  of  clerks  made  necessary  by  the  recent 
war  with  Spain. 

A  good  system  is  more  apt  to  be  endangered  by  incompe- 
tency in  its  administration  and  by  the  misdirected  zeal  of  its 
intemperate  Mends  than  by  the  open  hostility  of  the  unthink- 
ing and  uninformed  masses. 

Briefly  reverting  to  the  two  objectionable  points  of  my  deci- 
sion of  April  .1  last,  as  viewed  from  the  standpoint  of  Mr. 
Procter,  let  me  consider  for  a  moment  whether  they  are  cor- 
rect enunciations  of  the  law. 
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I  held  that  the  action  of  the  President,  directing  or  order- 
ing the  head  of  a  department  to  place  a  certain  position  not 
placed  in  the  classified  service  by  the  law  itself  is  not  a  law 
but  an  executive  regulation,  and  that  I  would  not  go  behind 
the  certificate  of  appointment  of  the  head  of  the  Department 
and  inquire  into  the  fact  as  to  whether  in  making  such  ap- 
pointment he  had  violated  such  executive  regulation. 

Mr.  Procter  contends  in  his  letter  that  such  direction  of  the 
President — as  he  calls  it,  a  rule — is  made,  and  necessarily 
made,  by  virtue  of  the  following  provision  of  the  Pendleton 
act: 

"And  any  necessary  exceptions  from  said  eight  fundamental 
provisions  of  the  rules  shall  be  set  forth  in  connection  with 
such  rules,  and  the  reasons  therefor  shall  be  stated  in  the  an- 
nual reports  of  the  commission," 

and  that,  in  order  to  take  out  of  the  classified  list  any  office, 
place,  or  employment  once  directed  by  the  President  to  be 
placed  therein,  such  act  of  exemption  must  be  accompanied — 
if  he  has  such  power  at  all,  which  he  now  disputes — with  the 
same  formalities  and  solemnities  with  which  he  placed  them 
in  such  classified  list,  namely,  by  a  formal  rule  of  modification. 

In  all  these  assumptions  he  is  plainly  mistaken. 

The  exceptions  from  the  eight  fundamental  rules  of  the 
Pendleton  act  which  the  President  is  required  by  the  language 
above  quoted  to  set  forth  in  connection  with  such  rules,  if  he 
concludes  to  modify  any  principle  contained  in  the  said  eight 
fundamental  rules,  have  no  reference  whatever  to  his  action  in 
directing  that  such  offices,  places,  or  positions  not  by  the  terms 
of  the  act  itself  placed  in  the  classified  service  shall  be  so 
placed  therein,  but  refers  entirely,  as  the  language  clearly  im- 
ports, to  his  act  in  modifying  or  making  exceptions  to  the 
principles  laid  down  in  the  said  eight  fundamental  rules.  He 
does  not  even  derive  his  authority  from  these  eight  funda- 
mental rules  to  direct  any  position  to  be  placed  in  the  classified 
service.  He  derives  his  authority  wholly  and  solely  to  direct 
future  classifications  from  section  6  of  the  civil-service  act. 
By  this  section  he  is  authorized  from  time  to  time  in  his  dis- 
cretion to  direct  his  several  heads  of  departments  and  the 
heads  of  other  offices  to  make  further  and  additional  classifi- 
cations, and  bring  other  offices,  places,  and  positions  into  the 
classified  service.  As  to  how  or  the  manner  in  which  he  shall 
make  such  direction,  the  act  is  utterly  silent.    Such  future 
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directions  by  the  President,  bringing  into  classification  places 
or  positions,  whether  made  orally  or  with  the  formality  and 
solemnity  thought  to  be  necessary  by  Mr.  Procter,  is  then 
simply  a  regulation  and  not  the  act  of  Congress  bringing 
these  future  classified  positions  into  the  classified  service  by 
the  act  itself,  but  they  are  so  brought  in  by  the  direction  of 
the  President  by  an  executive  order  or  regulation  witnessing 
that  he  has  so  directed. 

This  act  of  direction — call  it  a  rule  or  order,  or  what  you 
will — is  not  a  law.  The  President  can  not  make  law.  If  it 
were  law,  he  could  not,  as  before  stated,  repeal  or  waive  it. 
It  is  reserved  to  the  creator  of  the  law  to  work  its  repeal. 
The  creature  is  never  greater  than  its  creator.  The  law- 
making power  can  repeal  law;  so  the  power  making  a  regula- 
tion may  repeal  or  waive  such  regulation. 

It  has  been  held  time  out  of  mind  in  this  office,  long  before 
there  was  a  Civil  Service  Commission,  by  such  able  lawyers 
and  officers  as  Whittlesey,  Tayler,  and  Lawrence,  not  men- 
tioning its  later  incumbents,  that  the  authority  making  a 
regulation  could  waive  its  enforcement,  and  that  any  affirma- 
tive act  by  such  power  contrary  to  the  provisions  of  such  regu- 
lation would  be  treated  as  a  waiver. 

Deputy  marshals  were  directed  by  President  Cleveland  in 
his  blanket  order  above  referred  to,  thirteen  years  after  the 
passage  of  the  Civil-Service  law,  for  the  first  time,  to  be 
classified. 

This  direction,  it  is  hardly  necessary  to  repeat,  was  not  law, 
but  was  at  best  au  Executive  regulation  necessary  in  his  judg- 
ment to  carry  into  effect,  and  supplementary  to,  the  law. 

Judge  Baker,  in  the  case  of  Taylor  v.  Kercheval^  in  the  cir- 
cuit court,  district  of  Indiana  (82  Fed.  Rep.,  504),  discussing 
the  question  as  to  whether  the  regulation  for  placing  deputy 
marshals  in  the  classified  service  is  law,  says: 

"It  needs  neither  argument  nor  citation  of  authority  to 
demonstrate  that  neither  the  President  nor  the  Civil  Service 
Commission  is  clothed  with  legislative  powers.  Neither  can 
change  the  law,  either  by  repeal  or  by  making  a  new  enact- 
ment. And  it  is  equally  elementary  that  Congress  can  not 
delegate  its  legislative  powers  either  to  the  President  or  the 
Civil  Service  Commission.  The  rules  promulgated  which  place 
office  deputies  in  the  marshal's  office  in  the  classified  civil  list  are 
not  a  statute,  nor  have  they  the  force  of  law.  They  are  merely 
executive  rules  and  regulations,  promulgated  by  authority  of 
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law,  and  are  effective,  if  at  all,  only  as  rules  and  regulations 
for  the  internal  control  and  government  of  the  civil  service 
and  the  Executive  departments.  The  courts  of  chancery  have 
no  jurisdiction  or  authority  to  enforce  such  rules  or  regula- 
tions. Their  enforcement  lies  within  the  domain  of  the  execu- 
tive departments,  which  possess  ample  power  to  enforce  the 
proper  observance  of  and  subordination  to  the  rules  and  regu- 
lations promulgated  by  the  Executive  for  the  government  of 
those  employed  in  any  executive  department  of  the  Govern- 
ment." 

With  all  due  deference  to  the  legal  learning  of  Professor 
Procter,  I  am  compelled  to  believe  that  Judge  Baker  is  right 
and  he  wrong  in  this  instance. 

It  then  appears  that  the  place  of  deputy  marshal  had  been 
directed  by  the  President  to  be  placed  in  the  classified  service, 
waiving  the  point,  as  I  waived  it  in  my  letter  of  April  1  last, 
as  to  whether  deputy  marshals  could  be  legally  directed  by 
the  President  to  be  classified  5  and  waiving  the  point,  as  I  did 
in  such  letter,  that  Marshal  Grady  appointed  the  office  deputy 
instead  of  the  Attorney-General,  what  are  the  presumptions  to 
be  indulged? 

The  President  has  promulgated  a  regulation  requiring  his 
head  of  department,  the  Attorney-General,  to  appoint  deputy 
marshals  from  lists  of  eligibles  furnished  by  request  by  the 
Civil  Service  Commission.  Who  is  the  Attorney-General,  in  a 
legal  sense,  and  what  relation  does  he  bear  to  the  President! 
He,  together  with  the  several  other  heads  of  departments, 
are  the  eyes  and  hands  of  the  President,  to  execute  the  laws 
and  his  executive  rules  and  regulations;  their  acts  are  in  a 
sense  his  acts;  when  they  waive  a  regulation,  he  waives  it; 
for  they  act  for  and  represent  the  power  and  authority  of  the 
President. 

Would  Mr.  Procter  have  had  me  in  the  Grady  case  summon 
the  President  of  the  United  States  before  me  at  my  office  in 
the  Treasury  building  in  order  that  I  might  inquire  as  to 
whether  he  was,  through  a  member  of  his  Cabinet,  violating 
one  of  his  own  regulations  in  appointing  this  deputy  marshal  f 
If  Mr.  Procter  is  correct  the  mountain  would  either  have  had 
to  come  to  Mahomet,  or  Mahomet  go  to  the  mountain.  It 
would  indeed  be  a  sight  for  gods  and  men  to  see  the  Comp- 
troller of  the  Treasury  catechising  the  President  of  the  United 
States  in  order  to  ascertain  whether  he  had  consented  to  an 
act  performed  by  one  of  his  Cabinet  which  could  be  nothing 
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more  nor  less  than  a  waiver  of  a  regulation.  The  mere  state- 
ment of  the  proposition  carries  with  it  a  sense  of  the  ludicrous. 

If  Mr.  Procter  is  sincere  in  his  efforts — and  I  grant  him  sin- 
cerity, but  not  at  all  times  good  judgment — to  improve  the 
merit  system,  let  him  pursue  a  manly  course.  If  the  heads  of 
departments  are  violating  the  executive  order  of  the  President 
relative  to  the  civil-service  law,  let  him  go  to  the  President,  as 
is  his  duty  under  said  law,  and  report  the  particular  violation, 
and  in  my  judgment  the  President,  who  was  one  of  the  cham- 
pions of  the  law  in  Congress,  and  whose  every  private  and 
official  act  since  that  time  has  shown  him  to  be  a  true  friend  of 
the  merit  system,  will  find  no  difficulty  in  having  these  rules 
and  regulations  enforced  where  it  is  not  to  the  good  of  the 
public  service  to  waive  their  enforcement,  and  to  properly  pun- 
ish and  discipline  even  a  member  of  his  Cabinet  who  should 
dare  to  violate  them  either  in  letter  or  in  spirit. 

Mr.  Procter  has  not  seen  fit  to  take  this  course.  As  I  am 
reliably  informed,  up  to  the  present  hour  he  has  not  reported  a 
single  case  to  the  President  of  the  violation  of  a  single  rule  or 
regulation  of  the  civil-service  law,  made  either  by  the  Presi- 
dent or  the  commission,  at  the  hands  of  any  head  of  depart- 
ment. 

Permit  me,  in  concluding  this  letter,  already  too  long,  to  say 
that  this  shall  be  the  closing  of  this  incident  in  so  far  as  I  am 
concerned,  and  that  I  fully  adhere  to  the  views  announced  in 
my  letter  to  Marshal  Grady. 


COMPLETION  OF  WORK  BY  A  SURETY  UNDER  A 
NEW  CONTRACT. 

A  contractor  having  failed  to  complete  the  construction  of  a  dike  and  the 
contract  with  him  having  been  annulled,  his  surety,  who  entered  into 
a  new  contract  to  complete  the  dike,  including  a  portion  thereof 
which  had  been  partially  constructed  by  the  original  contractor,  at  a 
specified  price  per  linear  foot,  is  entitled  to  payment  at  that  price  for 
the  completion  of  the  partially  constructed  dike,  without  regard  to 
the  amount  of  work  done  thereon  by  the  original  contractor. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  July 

24,  1899.) 

By  your  direction,  I  have  received  a  letter  dated  June  19, 
1899,  addressed  to  the  Chief  of  Engineers  by  Colonel  Charles 
J.  Allen,  as  follows: 

"Under  date  of  August  31, 1898,  a  contract  was  made  by 
myself,  on  the  part  of  the  United  States,  with  Justin  McCarthy, 
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of  Norfolk,  Va.,  for  construction  of  a  dike  in  York  River,  Vir- 
ginia, the  work  to  be  paid  for  at  tbe  rate  of  $5.85  per  linear 
foot  of  dike  complete.  The  contract  was  approved  by  the  Chief 
of  Engineers  September  19, 1898  (27753). 

"Payment,  as  will  be  seen  by  the  copy  of  contract  and  8]>eci- 
fications  herewith,  was  ouly  to  be  made  for  completed  dike 
work. 

"A  payment  for  496  linear  feet  of  dike  work  completed  prior 
to  January  1, 1899,  was  made  to  the  contractor,  McCarthy,  on 
the  13th  of  January,  1899,  ten  per  cent,  of  the  amount  due  being 
retained  as  per  contract  and  specifications.  Shortly  after 
receiving  this  payment  the  contractor  disappeared,  and  it  has 
been  generally  stated  that  he  left  the  country  for  Ireland.  It 
was  also  stated  that  he  left  unpaid  accounts  in  various  direc- 
tions tor  materials,  labor,  etc.,  which  he  had  obtained  for 
carrying  on  the  work.  Some  of  the  material  was  on  the  ground 
unused. 

"The  contractor  also  left  171.58  linear  feet  of  completed  dike 
work  and  494.42  linear  feet  of  incomplete  dike  work  (none  of  it 
was  entirely  completed),  consisting  of  piles  driven  in  place 
with  walling  attached,  sheet  piling  driven,  etc.  This  incom- 
plete dike  work  will  be  referred  to  further  on. 

"  The  contractor  (McCarthy)  having  abandoned  his  contract, 
the  contract  was  annulled  February  6, 1899,  by  authority  of 
the  Chief  of  Engineers,  and  notice  of  said  annulment  sent 
to  the  address  of  the  contractor  and  also  to  his  surety,  the 
American  Bonding  and  Trust  Company,  of  Baltimore  City. 
Subsequently  the  dike  work  was  taken  up  by  the  surety  com- 
pany— it  being  necessary  to  at  once  proceed  with  the  work  of 
completion  as  provided  for  in  the  contract — under  an  agree- 
ment with  this  office  (copy  herewith).  The  work  which  they 
began  de  novo  and  constructed,  complete,  has  been  paid  for, 
less  ten  per  cent,  retaiued. 

"  The  surety  company  also  completed  the  unfinished  494.42 
linear  feet  of  dike  left  by  Mr.  McCarthy,  the  disappearing  con- 
tractor, but  no  payment  has  been  made  upon  this  portion  of 
dike,  there  being  a  question  as  to  the  status  of  this  portion, 
as  will  be  seen  from  what  follows: 

"The  contract  with  McCarthy  provides  (p.  2,  paragraph  3) 
that  'upon  the  giving  of  such  notice  [of  annulment]  all  money 
or  reserved  percentage  due  or  to  become  due  to  the  party  or 
parties  of  the  second  part  by  reason  of  this  contract  shall  be 
and  become  forfeited  to  the  United  States.'  •  •  •  In 
accordance  with  this  provision,  the  ten  per  cent.  ($290.16) 
retained  from  the  payment  of  January  13, 1899,  to  McCarthy 
remained  forfeited  to  the  United  States,  as  did  the  171.58 
linear  feet  of  dike  left  completed  by  McCarthy— completed  in 
January,  1899,  but  not  paid  for. 

"As  the  contract  provides  only  for  payment  of  completed 
dike  work,  there  was  no  money  due  upon  the  494.42  linear  feet 
of  incomplete  dike.  The  question  arises,  then,  Was  the  said 
incomplete  portion  forfeited  to  the  United  States?    If  so,  then 
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it  is  submitted  that  the  surety  company  should  be  paid  only 
for  the  work  and  material  they  actually  expended  upon  it,  the 
value  of  which  this  office  has  determined  from  the  record  kept 
of  the  work.  .  If  the  decision  should  be  that  it  was  not  for- 
feited to  the  United  States  by  reason  of  the  annulment,  then  it 
seems  to  me  the  surety  company  might  be  paid  for  the  said 
494.42  linear  feet  at  the  full  price  ($5.85  per  linear  foot)  for 
completed  dike. 

"  I  inclose  herewith  a  letter  dated  June  12  from  the  Ameri- 
can Bonding  and  Trust  Company,  from  which  it  appears  that 
the  company  claim  full  payment  for  the  completion  of  the  said 
494.42  linear  feet  of  incomplete  dike  work  left  by  Contractor 
McCarthy,  and  also  that  the  company  seems  to  think  it  has 
claim  for  the  forfeited  retained  percentage  and  completed  dike 
work  (not  paid  for)  left  by  that  contractor.  This  office  claims 
that  the  percentage  retained  from  the  payment  to  McCarthy 
and  the  money  value  of  the  171.58  linear  feet  of  completed 
dike  work  left  by  him  are  and  remain  forfeited  to  the  United 
States. 

"  I  would  respectfully  ask  reference  of  these  questions  to 
the  Comptroller  of  the  Treasury  with  request  for  decision." 

The  contract  with  McCarthy  required  that  he  should — 

"  furnish  all  the  necessary  materials,  machinery,  labor,  and 
appliances,  and  construct  2,700  linear  feet,  more  or  less,  of 
dike  in  York  River,  Virginia,  at  the  rate  of  $5.85  per  linear 
foot  of  completed  dike." 

It  also  required  that  he  should  commence  the  work  on  or 
before  September  15, 1898,  and  complete  the  same  on  or  before 
February  1, 1899. 

Colonel  Allen  states  that  on  or  before  February  1, 1899  (the 
date  on  which  all  work  should  have  been  completed)  McCarthy 
had  completed  647.58  linear  feet  of  dike,  and  he  has  been  paid 
for  496  feet,  less  ten  per  cent,  retained,  as  provided  in  the  con- 
tract. McCarthy  also  did  some  work  on  494.42  feet  of  dike 
but  did  not  complete  any  portion  of  the  same.  How  much 
work  was  done  by  McCarthy  on  this  494.42  feet  is  not  stated. 

This  was  the  condition  of  affairs  on  February  6, 1899,  at 
which  time  the  contract  was  annulled,  it  having  been  reported 
that  the  contractor  had  abandoned  the  work  and  left  the 
country. 

On  February  23,  1899,  the  American  Bonding  and  Trust 
Company  of  Baltimore,  Md.,  submitted  the  following  propo- 
sition in  writing  to  Colonel  Allen  in  regard  to  this  work: 

"On  behalf  of  the  American  Bonding  and  Trust  Company 
of  Baltimore  City,  the  surety  upon  the  contract  of  Justin  Mc- 
Carthy for  the  construction  of  a  dike  on  York  River,  said  con- 
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tract  being  dated  August  31, 1898,  we  hereby  propose  to  com- 
plete the  said  work,  which  appears  to  have  been  abandoned, 
in  accordance  with  the  terms  and  conditions  of  the  said  orig- 
inal contract  dated  August  31, 1898,  and  the  specifications,  and 
at  the  price  therein  named,  namely,  $5.85  per  linear  foot  of 
completed  dike. 

"  Very  respectfully, 
"  [seal.]  "  Jas.  Bond,  President. 

"Attest: 

"  Samuel  H.  Shriyer,  Secretary.17 

This  proposition  was  accepted  in  writing  as  follows: 

u  Accepted. 

"  Charles  J.  Allen, 
"Lieutenant  Colonel,  Corps  of  Engineers.71 

It  appears  that  the  contracting  company  has  completed  the 
work  for  which  McCarthy  contracted,  including  the  494.42  feet 
which  McCarthy  left  incomplete.  The  question  submitted  for 
my  decision  is  whether  the  American  Bonding  and  Trust  Com- 
pany is  entitled  to  be  paid  under  its  contract  above  set  out  the 
sum  of  95.85  for  each  of  the  494.42  linear  feet  above  mentioned. 

It  is  unnecessary  at  the  present  time  to  consider  the  ques- 
tions affecting  the  rights  of  McCarthy  to  the  amount  earned 
by  him  for  work  done  by  him  under  his  contract  only  so  far  as 
to  see  that  the  Government  is  not  called  upon  to  pay  more 
than  the  original  contract  price  for  this  work  after  all  deduc- 
tions for  damages,  including  the  cost  of  superintendence  and 
inspection  incurred  after  February  1, 1899,  have  been  made. 
Our  present  concern  is  to  ascertain  and  determine  the  amount 
earned  by  the  contracting  company  under  the  terms  of  its 
contract  above  quoted. 

McCarthy  had  left  the  work  he  contracted  for  uncompleted. 
The  American  Bonding  and  Trust  Company  contracted  to  take 
this  work  just  as  McCarthy  left  it  and  complete  it  for  the  sum  of 
$5.85  per  linear  foot.  The  work  on  the  494.42  feet  required 
to  be  completed  just  as  certainly  as  that  portion  upon  which 
McCarthy  had  done  no  work.  There  is  nothing  in  the  contract 
with  the  company  making  any  distinction  between  the  dike 
partially  done  and  that  wholly  undone. 

After  the  failure  of  McCarthy  the  company  was  under  no 
legal  obligation  to  contract  for  the  completion  of  the  work  for 
any  particular  price.  The  company's  obligation  as  surety  for 
McCarthy  is  wholly  independent  of  its  obligations  and  rights 
under  its  own  contract.  It  is  true  that  if  the  cost  of  complet- 
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ing  this  work  will  make  the  total  cost  exceed  the  original  con- 
tract price,  less  proper  deductions,  the  company  would  be 
obliged,  as  surety  of  McCarthy,  to  respond  for  the  difference, 
and  that  difference  may  be  deducted  from  the  amount  earned 
by  said  company  under  its  own  contract. 

I  am  of  opinion  that  the  American  Bonding  and  Trust  Com- 
pany has  earned  and  is  entitled  to  be  paid  $5.85  per  foot  for 
the  494.42  feet  which  it  completed  just  as  much  as  it  is  entitled 
to  that  price  for  that  portion  of  the  dike  upon  which  no  work 
had  been  done  at  the  time  said  company  undertook  to  com- 
plete it.  Whether  the  full  amount  earned  by  the  company  can 
now  be  paid  will  depend  upon  the  construction  given  to  the 
forfeiture  clause  in  McCarthy's  contract  and  the  amount  of 
damage  suffered  by  the  Government  on  account  of  his  failure. 

The  forfeiture  clause  is  as  follows: 

"  It  is  further  understood  and  agreed  that  in  case  of  failure 
on  the  part  of  the  party  of  the  second  part  to  complete  this 
contract  as  specified  and  agreed  upon,  that  all  sums  due  and 
percentage  retained  shall  thereby  be  forfeited  to  the  United 
States,  and  that  the  said  United  States  shall  also  have  the 
right  to  recover  any  or  all  damages  due  to  such  failure  in 
excess  of  the  sums  so  forfeited,  and  also  to  recover  from  the 
party  of  the  second  part,  as  part  of  said  damages,  whatever 
sums  may  be  expended  by  the  party  of  the  first  part  in  com- 
pleting the  said  contract,  in  excess  of  the  price  herein  stipu- 
lated to  be  paid  to  the  party  of  the  second  part  for  completing 
the  same." 

Without  entering  into  an  elaborate  or  extended  discussion 
of  the  question  whether  this  clause  can  be  construed  as  pro- 
viding for  liquidated  damages,  or  a  penalty  from  which  the 
actual  damages  may  be  collected,  I  deem  it  sufficient  to  say 
that,  in  my  opinion,  it  must  be  construed  as  a  penalty,  and  that 
only  actual  damages  can  be  charged  to  the  defaulting  con- 
tractor, McCarthy.  What  the  actual  damages  are,  or  may  be, 
is  not  stated.  The  cost  of  superintendence  and  inspection 
incurred  since  the  date  when  the  work  should  have  been  com- 
pleted by  McCarthy,  must  be  considered  a  part  of  said  damages. 
Whether  there  are  any  other  damages  capable  of  definite  ascer- 
tainment 1  am  not  able  to  determine.  All  these  facts  should 
be  definitely  ascertained  by  the  engineer  officer  in  charge  and 
a  record  made  of  the  same  before  any  further  payment  is  made 
to  The  American  Bonding  and  Trust  Company.  If  it  shall  be 
found  that  the  amount  earned  by  McCarthy  on  the  work  which 
he  completed,  and  which  is  now  unpaid,  is  sufficient  to  cover 
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all  actual  damages  which  the  United  States  has  sustained 
because  of  his  failure,  the  amount  earned  by  the  contracting 
company,  including  that  earned  in  completing  the  494.42  feet 
above  mentioned,  may  be  paid  said  company. 

In  conclusion  it  seems  proper  to  say  that  if  it  is  the  desire 
of  your  Department  to  enforce  any  specific  forfeiture  on  a 
defaulting  contractor,  and  to  collect  all  the  damages  which 
must  necessarily  ensue  in  a  case  of  default,  part  of  which  is 
not  capable  of  definite  ascertainment,  it  will  be  necessary  to 
discontinue  the  use  of  the  present  form  of  contract  and  to  sub- 
stitute in  lieu  thereof  a  new  form  which  shall  clearly  and  spe- 
cifically provide  for  liquidated  damages.  There  is  no  question 
in  my  mind  that  the  Government  loses  large  sums  of  money 
every  year  which  could  be  avoided  by  the  use  of  an  improved 
form  of  contract. 


USB  OP  THE  APPROPRIATION  FOB  RENT  OP  COURT 

ROOMS. 

The  appropriation  for  rent  of  court  rooms  for  United  States  courts,  1899, 
which  contains  a  provision  for  rent  of  rooms  for  judicial  officers,  is 
applicable  to  the  rent  of  rooms  at  Denver,  Colo.,  to  be  used  by  an 
associate  justice  of  the  Court  of  Private  Land  Claims  as  chambers. 

(Decision  by  Comptroller  Tracewell,  July  2i,  1899.) 

The  Auditor  for  the  State  and  other  departments  submits  for 
approval,  disapproval ,  or  modification  the  following  decision, 
involving  an  original  construction  of  a  statute. 

"Wilbur  F.  Stone,  associate  justice,  Court  of  Private  Land 
Claims,  presents  an  account  for  reimbursement  of  the  amount 
of  $90  paid  by  him  for  rent  of  rooms  used  as  court  chambers 
at  Denver,  Colo.,  from  January  1, 1899,  to  March  31, 1899,  said 
expenses  having  been  incurred  under  authority  of  the  Attorney- 
General,  dated  April  3, 1893. 

"The  account  has  received  administrative  examination  and 
was  transmitted  to  thisoffice  April  14, 1899,  bearing  the  indorse- 
ment *  Approved  for  $90,  John  W.  Griggs,  Attorney-General,' 
and  payment  thereof  requested  from  the  appropriation  for  rent 
of  court  rooms,  United  States  courts,  1899. 

"No  terms  of  the  Court  of  Private  Land  Claims  are  held  at 
Denver,  Colo.,  and,  so  far  as  this  office  is  advised,  no  term  of 
said  court  has  ever  been  held  at  that  place. 

"It  is  a  fact,  however,  that  Denver  is  the  home  of  Justice 
Stone. 

"In  the  Christian  case  (5  Comp.  Dec.,  479),  discussing  the 
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question  of  the  use  of  the  appropriation  for  'Bent  of  court 
rooms,  United  States  courts,'  it  was  said  (p.  484) : 

"'I  exceedingly  doubt  if  such  appropriation  could  be  prop- 
erly used  in  payment  of  rent  for  a  room  to  be  used  by  the 
judge  at  a  place  different  from  the  place  of  holding  court.' 

"The  fact  that  Justice  Stone  was  allowed  the  use  of  court 
chambers  at  Denver,  Colo.,  payable  from  the  appropriation  for 
4  Rent  of  court  rooms,  United  States  courts,'  was  before  the 
Comptroller  in  that  case,  having  been  set  out  in  the  Auditor's 
decision  therein,  submitted  for  approval,  disapproval,  or  modi- 
fication.    (Id.,  484.) 

"As  the  question  must  be  disposed  of  in  the  settlement  of 
this  account,  I  decide  that  the  account,  presented  by  Justice 
Stone,  is  not  payable  from  the  appropriation  for  '  Bent  of  court 
rooms,  United  States  courts,  1898,'  but  may  be  paid  from  the 
appropriation  for  i  Miscellaneous  expenses,  United  States 
courts,  1899,'  the  last-named  appropriation  being  expressly 
made  applicable  to  the  payment  of  miscellaneous  expenses  of 
the  Courtof  Private  Land  Claims.  (Sundry  civil  act  of  July  1, 
1898,  30  Stat.,  642,  644.") 

It  is  true,  in  the  Christian  case  referred  to,  I  used  the  lan- 
guage set  out  in  the  letter  of  the  Auditor.  I  also,  in  the  same 
connection  and  immediately  following  this  language,  said : 

"But  conceding  that  it  is  a  question  of  doubt  as  to  which  of 
these  appropriations  is  available  for  the  payment  of  rent  of 
the  character  in  question,  I  feel  constrained  to  resolve  the 
doubt  in  favor  of  the  choice  of  the  head  of  the  Department 
who  is  charged  with  the  administration  of  the  affairs  of  his 
Department.  He  best  knows,  or  should  know,  which  of  two 
appropriations  equally  available,  or  the  one  or  the  other  of 
doubtful  availability,  should  be  used." 

In  quoting  in  that  decision  the  appropriation  for  rent  of 
court  rooms,  United  States  courts,  for  1899,  I  inadvertently 
stated  that  the  language  used  in  this  appropriation  act  was 
substantially  the  language  of  former  appropriation  acts  on  the 
same  subject.  In  this  I  find  I  was  mistaken.  The  appropria- 
tion for  this  purpose  for  the  fiscal  year  1898  reads: 

"For  rent  of  United  States  court  rooms,  ninety  thousand 
dollars." 

It  will  be  seen  at  a  glance  that  the  act  for  1899  had  added, 
"and  judicial  officers." 

It  is  explained  by  the  Attorney-General,  in  a  communication 
bearing  date  of  June  27, 1899,  that  this  change  in  the  word- 
ing of  the  appropriation  was  made  for  the  express  purpose 
that  the  appropriation  might  be  used  not  only  for  paying  rent 
of  court  rooms,  but  for  rent  of  rooms  used  by  judicial  officers. 
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In  view  of  this  change  of  wording  of  the  appropriation  act 
and  the  farther  fact  that  the  head  of  the  Department  has 
selected  this  instead  of  the  appropriation  "Miscellaneous 
expenses,  United  States  courts,"  as  the  proper  appropriation 
out  of  which  this  class  of  claims  shall  be  paid,  I  am  of  opinion 
that  this  claim  should  be  so  paid  out  of  the  appropriation  for 
"Bent  of  court  rooms." 

The  decision  of  the  Auditor  is  accordingly  disapproved. 


BOUNTY  TO  THE  CHILDREN  OF  A  DISLOYAL  HEIR 
OP  A  DECEASED  SOLDIER. 

Under  the  provision  of  section  4  of  the  act  of  July  14, 1862,  that  no  bounty 
or  back  pay  shall  be  paid  to  any  disloyal  heir  of  a  deceased  soldier, 
only  the  loyal  heirs  of  the  decedent  at  the  time  of  his  decease  are 
entitled,  and  the  children  of  a  disloyal  brother  who  was  living  at  the 
time  of  the  death  of  the  decedent  are  not  heirs  within  the  meaning 
of  the  statute. 

(Decision  by  Assistant  Comptroller  Mitchell,  July  25, 1899.) 

Nannie  B.  Aldred  et  al.,  by  their  attorney,  in  letter  filed 
May  3, 1898,  appeal  from  the  action  of  the  Auditor  for  the  War 
Department  in  settlement,  dated  March  28, 1898. 

The  Auditor  disallowed  the  claim  of  Nannie  B.  Aldred,  Ida  S. 
Causey,  Charles  T.  Hanner,  and  William  W.  Hanner,  as  heirs, 
and  Abner  S.  Hanner  as  guardian  of  Samuel  Y.  Hanner,  John 
O.  Hanner,  and  A.  L.  Hanner,  as  minor  heirs,  of  John  D.  Han- 
ner, late  private  Company  B,  Fiftieth  Illinois  Infantry,  for  pay, 
bounty,  and  other  allowances,  for  reasons  stated  as  follows: 

"Under  the  provisions  of  section  4  of  the  act  of  July  14, 
1862  (12  Stat.,  566),  the  amount  due  the  estate  of  the  soldier 
from  the  United  States  vested  in  the  soldier's  loyal  heirs. 

44  As  the  claimants  were  not  heirs  of  the  soldier  at  the  date 
of  his  death,  and  as  it  appears  that  they  can  not  inherit  through 
a  loyal  heir,  their  claim  is  disallowed." 

John  D.  Hanner,  also  borne  as  John  Hanna,  was  enrolled 
July  30, 1862,  at  Clayton,  111.,  to  serve  three  years  as  a  private 
in  Company  B,  Fiftieth  Illinois  Infantry,  and  died  in  service 
January  19,  1864.  He  was  paid  $25  advance  bounty,  under 
act  of  July  22, 1861,  and  pay  and  clothing  to  August  31, 1863. 

His  heirs  at  law  were  two  brothers,  Abner  S.  Hanner  and 
James  C.  Hanner,  whose  claim  for  pay,  bounty,  and  other 
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allowances  was  disallowed  by  the  Second  Comptroller  in  set- 
tlement dated  December  26, 1884,  npou  the  ground  that  they 
had  served  in  the  rebel  army,  and  therefore  were  not  entitled 
to  any  pay  or  bounty  of  the  deceased  soldier. 

Said  brothers  filed  an  application  for  rehearing,  upon  the 
ground  that  subsequent  to  their  service  in  the  rebel  army  they 
had  served  in  the  United  States  forces,  having  enlisted  therein 
while  prisoners  of  war. 

A  rehearing  was  denied  by  the  Comptroller  of  the  Treasury, 
August  6, 1896,  as  follows: 

"The  fact  that  said  claimants  subsequently  served  in  the 
United  States  forces  was  duly  considered  in  said  settlement. 

S Digest  Second  Comp.  Dec.,  vol.  2,  sec.  675,  and  sec.  4,  act  of 
Fuly  14, 1862, 12  Stat.,  567.) 

"It  not  appearing  that  there  was  any  error  in  calculation  in 
the  settlement  above  described,  and  no  newly  discovered  mate- 
rial evidence  having  been  produced,  a  rehearing  is  denied.77 
(Pay  and  Bty.  Dec,  vol.  3,  p.  120.) 

Had  the  brothers  been  loyal  they  would  have  been  entitled 
to  $60.23  pay  from  September  1, 1863,  to  January  19, 1864,  $75 
balance  of  bounty  under  section  6,  act  of  July  22,  1861  (12 
Stat.,  268),  as  amended  by  section  1,  act  of  July  11, 1862  (12 
Stat.,  535),  subject  to  a  possible  increase  or  decrease  by  credit 
or  debit  for  clothing. 

James  C.  Hanner  has  no  children. 

Claimants,  who  are  the  children  of  Abner  S.  Hanner,  three 
of  them  being  minors  and  claiming  through  Abner  S.  Hanner 
as  guardian,  contend  that  as  they  were  all  born  subsequent  to 
the  termination  of  the  war  of  the  rebellion  and  had  no  oppor- 
tunity to  be  disloyal  they  must  be  held  to  be  loyal,  that  the 
disloyalty  of  their  father  can  not  operate  against  them  because 
he  has  no  interest  in  the  case,  that  the  law  provides  simply  for 
payment  to  loyal  heirs,  and  does  not  specify  that  they  must  be 
born  of  a  loyal  heir  or  prior  to  the  decease  of  the  soldier  on 
account  of  whose  service  the  claim  is  made. 

Section  4,  act  of  July  14,  1862  (12  Stat.,  568),  so  far  as 
material,  provides — 

"That  no  moneys  shall  be  paid  to  the  widow  or  children  or 
any  heirs  of  any  deceased  soldier  on  account  of  bounty,  back 
pay,  or  pension  who  have  in  any  way  been  engaged  in  or  who 
have  aided  or  abetted  the  existing  rebellion  in  the  United 
States;  but  the  right  of  such  disloyal  widow  or  children,  heir 
or  heirs  of  such  soldier,  shall  be  vested  in  the  loyal  heir  or 
heirs  of  the  deceased,  if  any  there  be." 
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In  the  case  of  William  R.  Jones,  private  Company  C,  Ninth 
Kentucky  Infantry,  who  was  enrolled  September  15, 1861,  to 
serve  three  years  and  died  in  service  February  4, 1862,  leaving 
no  widow,  child,  or  mother,  but  a  father,  who  died  in  1875,  and 
six  brothers  and  sisters  surviving  him,  all  being  always  resi- 
dents of  the  United  States  and  all  being  disloyal  during  the 
rebellion  except  Melissa  F.  Dodson,  a  sister,  who,  under  the 
act  of  July  14, 1862,  supra,  as  the  only  loyal  heir,  claimed  all 
pay  and  bounty  due  to  the  heirs  of  the  soldier,  the  Second 
Comptroller,  in  his  decision  dated  March  9, 1880,  after  stating 
the  facts  in  the  case  and  reviewing  laws  and  prior  decisions, 
including  section  1,  act  of  July  11, 1862,  said : 

" Arrears  of  pay  and  bounty  can  not  be  paid  to  disloyal 
heirs,  but  such  heirs  may  be  passed  over  and  payment  of  the 
entire  arrears  and  bounty  made  to  the  next  loyal  person  in 
the  order  of  inheritance  prescribed  by  the  act  of  July  11, 1862 
(12  Stat.,  535)."    (Digest  Second  Comp.  Dec.,  vol.  2,  sec.  675.) 

In  construing  section  3,  act  of  March  12, 1863  (12  Stat.,  820), 
providing  for  payment  of  proceeds  of  captured  and  abandoned 
property  to  the  owner  thereof  on  proof  of  ownership  "  and  that 
he  has  never  given  any  aid  or  comfort  to  the  present  rebellion? 
the  Supreme  Court,  in  the  case  of  Carroll  v.  United  States,  said : 

"The  statute  of  March  12, 1863,  makes  the  right  to  recover 
depend  on  proof  of  ownership  of  the  abandoned  or  captured 
property,  of  right  to  the  proceeds,  and  of  the  fact  that  the 
owner  gave  no  aid  or  comfort  to  the  rebellion.  It  is  plain  to 
as  that  the  ownership  to  be  proved  was  that  which  existed  at 
the  time  of  capture  or  abandonment,  and  that  the  right  to  the 
proceeds  was  that  which  existed  at  the  time  of  the  petition 
filed  in  the  Court  of  Claims. 

•  •••••• 

"At  the  time  of  the  death  of  the  intestate  the  cotton  was  in 
his  possession,  unaffected  by  any  proceeding  in  confiscation. 
After  his  death,  and  upon  appointment  of  his  widow  as  admin- 
istratrix, the  title  vested  in  her  unforfeited.  •  •  •  And  it 
was  the  only  title  to  the  property  subsisting  at  the  time  of  the 
capture  and  sale  and  payment  of  the  proceeds  into  the  Treas- 
ury. The  statute  does  not  make  it  the  duty  of  the  court  to 
inquire  whether  the  intestate  who  had  been  the  owner  gave 
aid  and  comfort  to  the  rebellion,  but  whether  such  aid  or 
comfort  was  given  by  the  actual  owner  at  the  time  of  capture." 
(13  Wallace,  152, 153.) 

Upon  the  same  principle,  equally  applicable  in  determining 
the  rights  of  parties  to  the  pay  of  a  deceased  soldier  under 
the  act  of  July  14, 1862,  supra,  and  also  to  the  bounty,  subject 
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to  the  conditions  and  limitations  of  the  bounty  laws,  I  am  of 
the  opinion  that  the  heirs  referred  to  in  the  said  act  of  July 
14, 1862,  are  the  heirs  in  existence  when  the  right  accrued — 
that  is,  on  the  date  of  the  soldier's  death  in  service. 

It  appearing  from  the  evidence  presented  that  Abner  S. 
Hanner,  the  father  of  the  claimants  and  brother  of  the  soldier, 
John  D.  Hanner,  was  debarred,  by  the  act  of  July  14, 1862, 
supra,  from  receiving  any  pay  or  bounty  as  an  heir  of  said 
John  D.  Hanner,  and  that  the  claimants,  Nannie  B.  Aldred 
et  al.,  children  of  said  Abner  S.  Hanner,  were  not  in  existence 
on  the  date  of  the  death  of  said  John  D.  Hanner,  I  am  of  the 
opinion  that  they  can  not  be  regarded  as  his  heirs  under  the 
act  of  July  14, 1862,  supra,  and  are  not  entitled  to  the  pay  and 
bounty  claimed. 

The  action  of  the  Auditor  is  affirmed. 


INTERNAL-REVENUE    TAX    ON   BILLS  OP  LADING 
FOR  SHIPMENTS   BY   THE   GOVERNMENT. 

The  internal-revenue  stamp  tax  imposed  by  section  25  of  the  act  of  June 
13, 1898,  on  bills  of  lading  for  foreign  shipments  is  payable  by  the 
transportation  company  issuing  the  bill  of  lading,  and  the  payment 
by  a  disbursing  officer  of  such  tax  on  shipments  made  by  the  Govern- 
ment is  unauthorized. 

(Assistant  Comptroller  Mitchell  to  Pay  l>irector  May,  U.  8.  X., 
July  26,  1899.) 

I  have  yonr  letter  of  the  13th  instant  inclosing,  with  bills  of 
lading  and  other  papers,  open  contract  voucher  No.  3292,  dated 
April  22, 1899,  in  favor  of  Metropolitan  Steamship  Company, 
for  $13.04,  covering  charges  for  transportation  of  Government 
shipment,  which  has  been  duly  approved  for  payment.  One 
item  of  $4.85,  for  transportation  of  one  coil  of  cordage  to 
Porto  Rico,  is  made  up  in  part  of  a  charge  of  ten  cents  for 
revenue  stamp,  as  shown  by  a  sub-bill  also  inclosed.  You 
desire  to  know  whether  this  charge  for  revenue  stamp  can 
properly  be  paid  by  your  office. 

Section  25,  Schedule  A,  of  the  war  revenue  act  of  June  13, 
1898  (30  Stat.,  459),  provides  for  a  stamp  tax  of  ten  cents  on  bills 
of  lading  for  foreign  shipments  and  of  one  cent  on  all  bills  of  lad- 
ing and  duplicates  thereof  for  other  shipments.  The  shipment 
charged  for  in  the  sub-bill  embracing  the  charge  for  the  revenue 
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stamp  was  one  from  Boston  to  New  York  and  thence  to  Porto 
Rico,  and  the  charge  for  the  stamp  was  most  probably  to  cover 
the  stamp  tax  required  on  bills  of  lading  for  goods  exported  to 
a  foreign  port. 

It  was  held  by  the  Attorney-General,  under  date  of  August 
26, 1898,  in  passing  upon  the  liability  of  an  express  company 
to  pay  the  stamp  tax  on  bills  of  lading  on  shipments  by  an 
express  company  for  the  Government,  that  the  express  com- 
pany was  not,  by  reason  of  its  contract  with  the  Government, 
exempt  from  the  requirements  of  the  war-revenue  act  when 
transporting  money,  securities,  etc.,  for  the  Government.  The 
Attorney-General  stated  that  it  is  the  business  of  the  con- 
tractor or  company  that  is  taxed,  and  that  it  is  not  material 
whether  that  business  is  with  the  Government  or  with  a  private 
individual.  This  opinion  was  approved  by  this  office  in  a 
decision  of  March  8, 1899  (MSS.  Dec.,  Vol.  VIII,  p.  531). 

The  language  of  the  law  is  slightly  different  in  regard  to  the 
tax  on  foreign  bills  of  lading  from  what  it  is  when  dealing  with 
other  shipments,  but  I  do  not  think  the  difference  material. 
It  is  usually  the  duty  of  the  one  who  executes  an  instrument 
to  pay  the  tax  required  by  law,  and  where  by  law  or  well- 
established  custom  a  transportation  company  is  required  to 
execute  certain  bills  of  lading  on  its  shipments,  it  would  seem 
to  follow  that  it  is  required  to  do  everything  necessary  to 
make  such  bills  of  lading  complete  and  binding  in  law,  and 
hence  to  affix  a  revenue  stamp  where  that  is  required.  It  is 
understood  that  the  matter  is  being  contested  in  the  courts, 
but  no  decision  on  the  subject  has  been  reached  in  any  court 
of  last  resort,  so  far  as  I  am  aware.  Until  it  is  finally  deter- 
mined whether  the  burden  of  paying  for  stamps  required  to  be 
affixed  to  bills  of  lading  is  to  be  borne  by  the  shipper  or  by  the 
transportation  company,  I  shall  continue  to  follow  the  opinion 
of  the  Attorney-General,  which  is  also  in  accordance  with  the 
decision  of  the  Commissioner  of  Internal  Bevenue,  and  charges 
for  revenue  stamps  on  bills  of  lading  and  shipping  receipts 
presented  by  transportation  companies  covering  transportation 
service  rendered  to  the  United  States  will  not  be  allowed. 

I  have,  therefore,  to  advise  you  that  the  item  of  ten  cents 
for  revenue  stamp  is  not  a  proper  charge  against  the  Govern- 
ment and  should  not  be  paid. 
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DAMAGE  TO  A  VESSEL  OF  THE  NAVY  BY  COLLI- 
SION WITH  A  REVENUE-CUTTER  VESSEL. 

The  appropriation  for  construction  and  repair  of  vessel*  of  the  Navy  is 
exclusively  applicable  to  repairs  of  such  vessels,  and  reimbursement  of 
that  appropriation  by  a  transfer  from  the  appropriation  for  expenses 
of  the  Revenue-Cutter  Service  for  the  cost  of  repairing  the  damage 
done  to  such  a  vessel  by  a  vessel  of  the  Revenue-Cutter  Service  is  not 
authorized. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  July 

26,  1899.) 

By  your  reference  of  the  19th  instant  you  request  to  be 
informed  whether  the  decision  in  1  Comp.  Dec.,  261,  applies  to 
the  case  transmitted  by  you.  In  this  case  it  appears  that  the 
United  States  steamer  Alliance  was  damaged  while  at  anchor 
in  Hampton  Roads,  Virginia,  June  9, 1899,  by  being  fouled  by 
the  training  ship  Chase  of  the  Revenue-Gutter  Service,  while 
attempting  to  tack  across  her  bows.  The  cost  of  repairing  this 
damage  is  stated  to  amount  to  $185.41,  and  the  Secretary  of 
the  Navy  requests  that  this  amount  be  placed  to  the  credit 
of  the  appropriation  "Construction  and  repair,  1900."  This 
credit  can  only  be  given  by  a  transfer  from  some  other  appro- 
priation, presumably  from  the  appropriation  for  expenses  of 
the  Revenue-Cutter  Service. 

In  the  decision  referred  to  the  Comptroller  held  that  the 
head  of  an  Executive  Department  is  not  authorized  to  pay 
the  actual  expenses  of  repairing  a  vessel  injured  in  a  collision 
with  a  Government  vessel,  the  claim  arising  from  the  collision 
being  one  for  unliquidated  damages  caused  by  the  tort  of  the 
Government's  officers. 

But  in  the  present  case  there  is  no  question  of  the  payment 
of  a  claim  against  the  United  States.  The  claim,  in  so  far  as 
the  matter  may  be  considered  as  a  claim,  is  merely  by  one 
branch  of  the  Government  against  another.  But  the  real 
question  in  this  case  is  simply  a  question  as  to  the  appropria- 
tion which  is  properly  applicable  to  the  repair  of  the  injured 
vessel.  As  the  injured  vessel  is  a  vessel  of  the  Navy,  I  think 
there  can  be  no  doubt  that  the  proper  appropriation  for  the 
Navy  is  applicable  thereto.  It  seems  equally  clear  that  the 
appropriation  for  expenses  of  the  Revenue-Cutter  Service, 
which  is  applicable  to  repairs  of  revenue  vessels  only,  is  not 
applicable  to  repairs  of  vessels  of  the  Navy. 
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The  fact  that  the  damage  to  the  vessel  <rf  the  Navy  was 
caused  by  a  revenue  vessel  does  not  appear  to  be  material. 
The  appropriation  for  construction  and  repairs  of  vessels  of 
the  Navy  is  applicable  to  the  repair  of  such  vessels  without 
regard  to  the  origin  of  the  injury  necessitating  the  repairs, 
whether  arising  from  natural  deterioration  or  wear  and  tear, 
or  from  an  accident  of  any  kind,  whether  by  the  fault  of  the 
officers  of  the  Navy  or  others  or  otherwise. 


BENT  OP  A  BUILDING  FOB  THE  DEPABTMENT  OP 

JUSTICE. 

The  appropriation  for  the  erection  of  a  new  building  for  the  Department 
of  Justice  upon  the  ground  occupied  in  part  by  the  existing  building 
is  construed  to  provide  for  the  rent  of  a  building  for  the  use  of  that 
Department  while  the  new  building  is  being  erected,  within  the 
meaning  of  the  act  of  March  3, 1877,  which  provides  that  no  contract 
shall  be  made  for  the  rent,  for  the  use  of  the  Government,  of  any 
building  in  the  District  of  Columbia,  "  until  an  appropriation  therefor 
shall  have  been  made  in  terms." 

(Decision  by  Comptroller  Tracewell,  July  26, 1899.) 

The  Auditor  for  the  State  and  other  Departments,  under 
date  of  the  25th  instant,  submits  for  approval,  disapproval,  or 
modification  the  following  decision,  which  involves  an  original 
construction  of  the  following  act  of  Congress: 

"Whereas  the  building  now  occupied  by  the  Department  of 
Justice  is  too  small  for  its  purpose,  is  unsafe,  overcrowded, 
and  dangerously  overloaded,  and  has  been  so  pronounced, 
after  examination  by  the  proper  officials  of  the  Treasury 
Department:  Therefore, 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  a 
fireproof  building  shall  be  erected  for  the  accommodation  and 
use  of  the  Department  of  Justice  upon  the  ground  belonging 
to  the  Government  at  the  corner  of  Pennsylvania  avenue  and 
Madison  place  (Fifteen -and  a- half  street  northwest),  in  the 
city  of  Washington,  District  of  Colnmbia,  part  of  which  is 
covered  by  the  building  now  occupied  by  the  Department; 
and  the  construction  of  said  building  shall  be  in  charge  of  the 
Attorney-General,  who  shall  be  authorized  and  directed  to 
select  and  adopt  plans  for  the  said  building  and  to  make  con- 
tracts for  its  construction  and  for  the  removal  of  the  old  build- 
ing, after  proper  advertisement  and  the  reception  of  plans  and 
bids,  and  to  pay  to  the  persons  submitting  the  two  sets  of 
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plans  next  in  order  of  merit  to  those  selected  such  sums  as,  in 
his  judgment,  shall  be  proper  compensation  for  their  prepa- 
ration; and  for  the  purpose  of  carrying  out  the  provisions  of 
this  act  and  completing  and  furnishing  the  said  building  the 
sum  of  one  million  dollars  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated;  and  the 
money  appropriated  for  said  building  shall  be  expended  under 
the  direction  of  the  Attorney-General. 

"  Sec.  2.  That  said  building  shall  be  constructed  so  as  to  pro- 
vide a  court  room  and  necessary  accommodations  for  the  Court 
of  Claims.  In  the  mean  time  the  Attorney-General  is  author- 
ized to  hire  temporary  quarters  for  the  use  of  said  court,  and 
to  remove  said  court  and  its  records  and  archives  thereto;-  and 
the  sum  of  twenty-five  thousand  dollars  is  hereby  appropri- 
ated for  that  purpose,  to  remain  available  until  expended. 

"Sec.  3.  That  the  Attorney-General  shall  annually  report 
to  Congress  at  the  commencement  of  each  session  a  detailed 
statement  of  all  the  proceedings  made  under  the  provisions  of 
this  act. 

"  Src.  4.  The  limit  of  cost  of  said  building  is  one  million  of 
dollars,  and  no  plan  therefor  shall  be  accepted  or  construction 
thereof  entered  upon  that  will  involve  an  expenditure  exceed- 
ing the  limit  of  cost  fixed  herein."  (Act  of  March  3, 1899,  30 
Stat.,  1358.) 

The  decision  reads: 

"  There  is  before  this  office  for  settlement  an  account  of  W. 
E.  Schneider  for  $833.33,  rental  for  the  month  of  June,  1899,  of 
the  <  Hotel  Baltic,'  1435  K  street  northwest,  Washington,  D. 
C,  for  the  use  of  the  Department  of  Justice,  under  a  lease 
dated  May  1, 1899,  for  a  term  commencing  June  1, 1899,  and 
continuing  to  December  1, 1900,  at  the  yearly  rent  of  $10,000. 
The  account  bears  the  approval  of  the  'Attorney-General,  and 
payment  is  requested  by  him  from  the  appropriation  for  i  Build- 
ing, Department  of  Justice'  (30  Stat.,  1358,  act  of  March  3, 
1899). 

"The  following  laws  are  involved  in  the  consideration  of 
this  aecount. 

"'No  Department  of  the  Government  shall  expend,  in  any 
one  fiscal  year,  any  sum  in  excess  of  appropriations  made  by 
Congress  for  that  fiscal  year,  or  involve  the  Government  in 
any  contract  for  the  future  payment  of  money  in  excess  of 
such  appropriation.'    (Sec.  3679,  Eev.  Stat.) 

u  'No  contract  or  purchase  on  behalf  of  the  United  States 
shall  b$  made  unless  the  same  is  authorized  by  law,  or  is  under 
an  appropriation  adequate  to  its  fulfillment,  except  in  the  War 
and  Navy  Department,  for  clothing,  subsistence,  forage,  fuel, 
quarters,  or  transportation,  which,  however,  shall  not  exceed 
the  necessities  of  the  current  year.'    (Sec.  3732,  Rev.  Stat.) 

"'•  •  *  No  contract  shall  be  made  for  the  rent  of  any 
building,  or  part  of  any  building,  to  be  used  for  the  purposes 
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of  the  Government,  in  the  District  of  Columbia,  until  an  ap- 
propriation therefor  shall  have  been  made  in  terms  by  Con- 
gress, and  that  this  clause  be  regarded  as  notice  to  all  contrac- 
tors or  lessors  of  any  snch  building  or  any  part  of  building.' 
(Act  of  March  3, 1877, 19  Stat,  370.) 

"  Section  1  of  the  act  of  March  3, 1899,  supra,  providing  for 
the  erection  of  a  building  for  the  Department  of  Justice,  ap- 
propriates the  sum  of  one  million  dollars  for  the  purpose  of 
carrying  out  the  provisions  of  the  act  and  completing  and  fur- 
nishing the  said  building. 

"  This  appropriation  specifically  provides  for  the  construc- 
tion of  a  new  building,  the  removal  of  the  old  building,  and 
for  compensation  to  persons  submitting  certain  plans  next  in 
order  of  merit  to  those  selected. 

"  Section  2  of  the  said  act  makes  a  further  appropriation  of 
twenty-five  thousand  dollars  for  the  purpose  of  providing  tem- 
porary quarters  for  the  use  of  the  Court  of  Claims  and  remov- 
ing said  court  and  its  records  and  archives  thereto.  The  act 
is  silent  as  to  any  purpose  to  provide  temporary  quarters  for 
the  accommodation  and  use  of  the  Department  of  Justice 
pending  the  erection  of  the  new  building,  nor  is  there  any 
other  appropriation  against  which  the  rental  of  such  tempo- 
rary quarters  can  be  charged. 

"  For  report  and  debate  in  H.  B.  on  bill  providing  for  a  pub- 
lic building  for  the  Department  of  Justice,  see  Congressional 
Record,  Fifty-fifth  Congress,  third  session,  March  2, 1899,  p. 
2943  (bound  volume  at  p.  2764). 

"  Therefore,  under  the  provisions  of  law  above  cited,  and 
more  especially  of  the  act  of  March  3, 1877,  supra,  payment  of 
the  account  is  unauthorized  by  law,  there  being  no  appropria- 
tion 'in  terms'  by  Congress  for  the  payment  of  the  rent  under 
consideration." 

The  act  also  contains  a  preamble  reciting  that  the  building 
now  occupied  by  the  Department  of  Justice  is  too  small  for  its 
purpose,  is  unsafe,  overcrowded,  and  dangerously  overloaded, 
and  then  proceeds  to  enact  that  a  building  shall  be  erected  for 
the  accommodation  and  use  of  the  Department  upon  ground 
belonging  to  the  Government,  including  that  covered  by  the 
building  now  occupied  by  the  Departmeut;  that  the  construc- 
tion of  said  building  shall  be  in  charge  of  the  Attorney-Gen- 
eral.   The  act  further  provides  as  follows: 

uAnd  for  the  purpose  of  carrying  out  the  provisions  of  this 
act  and  completing  and  furnishing  the  said  building,  the  sum 
of  one  million  dollars  is  hereby  appropriated,  •  •  •  and 
the  money  appropriated  for  said  building  shall  be  expended 
under  the  direction  of  the  Attorney-General." 

It  will  be  observed  that  the  purpose  of  the  act  was  to  guard 
against  the  danger  occasioned  by  the  unsafe,  overcrowded,  and 
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overloaded  condition  of  the  old  building.  The  act  specifically 
directed  that  the  new  building  should  cover  the  ground  upon 
which  the  old  building  stood.  It  therefore  was  a  necessary 
implication  that  the  old  building  should  be  torn  down  and  re- 
moved, because  a  new  building  could  not  be  erected  without 
the  destruction  of  the  old,  and  this  required,  necessarily,  that 
the  employees,  records,  and  archives  of  the  Department  should 
be  removed  to  some  other  place.  Such  removal  required  expend- 
iture for  the  mere  operation  of  transfer.  It  also  required  a 
place  in  which  the  files,  archives,  etc.,  should  be  kept  and  pre- 
served until  they  could  be  returned  to  the  new  building.  It 
also  necessarily  implied  that  there  should  be  some  other  place 
in  which  the  business  of  the  Department  could  be  carried  on 
in  connection  with  its  files  and  archives.  It  can  hardly  be  sup- 
posed that  Congress  meant  to  suspend  the  operations  of  the 
Department  of  Justice  pending  the  destruction  of  the  old  build- 
ing and  the  erection  of  a  new  one.  Such  an  interpretation  of 
the  statute  would  be  absurd.  The  act  appropriated  $1,000,000 
for  carrying  out  the  provisions  of  the  act,  and  the  provisions  of 
the  act  were  for  the  erection  of  a  new  building  to  take  the 
place  of  an  unsafe,  overcrowded,  and  overloaded  one. 

Whenever  power  is  given  by  statute,  everything  necessary 
to  make  it  effectual  or  requisite  to  attain  the  end  is  implied.  It 
is  a  well-established  principle  that  statutes  containing  grants 
of  power  are  to  be  construed  so  as  to  include  the  authority  to 
do  all  things  necessary  to  accomplish  the  object  of  the  grant 
The  grant  of  an  express  power  carries  with  it  by  necessary  im- 
plication every  other  power  necessary  and  proper  to  the  execu- 
tion of  the  power  expressly  granted.  Where  the  law  com- 
mands anything  to  be  done,  it  authorizes  the  performance  of 
whatever  may  be  necessary  for  executing  its  demands.  (Suth- 
erland on  Statutory  Construction,  section  341;  Opinion  of 
Attorney -General  Devens,  15  Op.  Att.  Gen.,  212.) 

I  do  not  think  the  act  of  March  3,  1877,  is  at  all  in  conflict 
with  this  view.  That  act  provided  that  no  contract  for  the 
renting  of  a  building  in  the  District  of  Columbia  shall  be  made 
until  an  appropriation  therefor  shall  have  been  made  in  terms 
by  Congress.  In  this  case  an  appropriation  has  been  made,  as 
1  contend,  in  terms  which  cover  this  contingency.  The  act  of 
1877  does  not  require  that  the  terms  of  the  lease,  or  any  other 
particular  terms,  shall  be  designated,  but  only  that  an  appro- 
priation shall  have  been  made  in  terms.    This  statute  will  well 
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be  fulfilled  by  any  appropriation  for  a  purpose  which  necessa- 
rily implies  renting  a  building.  The  other  statutes  cited  by 
the  Auditor  in  his  decision  do  not  seem  to  have  the  slightest 
pertinency  to  the  question  in  hand  and  call  for  no  comment 
whatever. 

Moreover,  one  Congress  can  not  derogate  from  the  author- 
ity of  its  successors  by  making  irrepealable  laws,  or  by  provid- 
ing that  its  act  shall  be  repealed  in  any  particular  method 
or  by  any  particular  language.  (Black  on  Interpretation  of 
Laws,  109.) 

In  a  case  in  Wisconsin  it  appeared  that  the  charter  of  a 
city  declared  that  none  of  its  provisions  should  be  considered 
as  repealed  by  any  general  law  construing  them  unless  the 
purpose  to  repeal  them  should  be  expressly  set  forth  in  such 
law.  It  was  held,  nevertheless,  that  the  charter  might  be 
repealed  by  implication  by  a  general  law. 

If  it  could,  by  any  possibility,  be  held  that  the  act  provid- 
ing for  the  tearing  down  of  the  building  used  by  the  Depart- 
ment of  Justice  and  the  erection  of  a  new  building  on  the  site 
thereof,  which  necessarily  implies  the  removal  of  such  Depart- 
ment during  the  intervening  time,  is  in  conflict  with  the  act  of 
March  3, 1877,  the  latter  act,  by  all  fair  rules  of  construction, 
would  work  the  pro  tanto  repeal  of  the  former  act. 

Attention  is  also  called  by  the  Auditor  to  the  report  of  the 
chairman  of  the  committee  who  reported  the  bill  providing  for 
the  tearing  down  of  the  old  and  the  erection  of  the  new  build- 
ing. It  contains  a  tentative  statement  by  the  Attorney-Gen- 
eral that  he  could  occupy  the  old  building  while  a  wing  of  the 
proposed  new  building  was  being  erected,  and  on  its  comple- 
tion move  the  Department  into  such  completed  wing. 

It  is  understood  as  being  generally  agreed,  both  by  the 
English  and  American  courts,  that  reports  or  recommendations 
made  to  legislative  bodies  by  their  respective  committees  in 
relation  to  pending  measures  can  not  be  accepted  as  pertinent 
evidence  of  the  meaning  which  the  legislature  intended  to 
attach  to  the  statute.    (Black  on  Interpretation  of  Laws,  226.) 

I  am  forced  to  the  conclusion  that  Congress  did  not  intend 
by  the  act  in  question  to  make  it  inoperative  for  the  want  of 
power  to  use  the  appropriation  therein  contained  for  a  purpose 
absolutely  necessary  to  its  fulfillment. 

The  decision  of  the  Auditor  is  consequently  disapproved. 
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EXTRA  PAY  ON  CHANGE  OF  ENLISTMENTS  FROM 
ONE  TO  THREE  YEARS. 

Men  who  enlisted  in  the  temporary  force  of  the  Navy  for  one  year,  and 
who  before  the  expiration  of  the  year  and  without  being  discharged 
changed  their  contract  of  enlistment  to  one  of  three  years  in  the  regu- 
lar service,  are  not  entitled  to  the  extra  pay  provided  by  the  act  of 
March  3,  1899,  for  enlisted  men  in  the  temporary  force  of  the  Navy 
during  the  war  with  Spain. 

(Assistant  Comptroller  Mitchell  to  Assistant  Paymaster  Dyer, 
U.  S.  N.,  July  28, 1899.) 

I  have  your  letter  of  May  25, 1899,  as  follows: 

"  Under  authority  of  section  8  of  the  act  of  Congress  ap- 
proved July  31, 1894, 1  request  decision  as  to  whether  or  not  I 
should  pay  extra  pay  to  the  men  on  this  ship  who  enlisted 
before  the  close  of  the  war  with  Spain  for  one  year  and  subse- 
quently had  their  enlistments  changed  to  three  years,  accord- 
ing to  Navy  Department  Circular  No.  92,  of  March  20, 1899. 
That  circular  directs  that  *  enlisted  men  entitled  to  the  pro- 
visions of  this  act  (approved  March  3, 1899)  shall  at  the  time 
of  their  discharge  be  paid  the  amounts  to  which  they  may  be 
entitled  thereunder  and  such  payments  recorded  on  the  regular 
pay  rolls  of  the  vessel.'  It  would  seem  that  for  the  purposes  of 
this  act  the  change  from  one  to  three  years'  enlistment  should 
be  viewed  as  a  discharge  from  the  first  and  a  reenlistment  for 
the  remainder  of  the  three  years'  term,  since  the  act  refers  to 
the  *  temporary  force '  and  such  temporary  service  ceased  on 
the  change  of  enlistment. 

"  I  append  a  list  of  men  on  this  ship  now  serving  under 
changed  enlistments  from  one  to  three  years,  with  their  rates, 
dates  of  original  enlistment,  dates  of  Bureau  of  Navigation 
orders  authorizing  change  in  term,  and  duty  during  the  war. 
It  will  be  noted  that  the  changes  in  enlistment  were  all  made 
prior  to  March  3, 1899." 

The  general  deficiency  appropriation  act  of  March  3, 1899, 
(30  Stat.,  1228),  provides  for  the  extra  pay  in  question  as 
follows: 

"The  officers  and  enlisted  men  comprising  the  temporary 
force  of  the  Navy  during  the  war  with  Spain  who  served  cred- 
itably beyond  the  limits  of  the  United  States,  and  who  have 
been  or  may  hereafter  be  discharged,  shall  be  paid  two  months' 
extra  pay;  and  all  such  officers  and  enlisted  men  of  the  Navy 
who  have  so  served  within  the  limits  of  the  United  States,  and 
who  have  been  or  may  hereafter  be  discharged,  shall  be  paid 
one  month's  extra  pay." 

It  appears  from  the  list  submitted  with  your  communication, 
that  all  the  changes  from  one  year  to  three  year  enlistments 
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were  made  prior  to  March  3, 1899,  and  some  time  before  the 
expiration  of  their  respective  enlistments,  and  that  the  men 
have  never  been  discharged  from  the  Government  service  in 
the  sense  that  they  were  freed  from  their  engagements  to  the 
United  States.  It  is  a  condition  precedent  to  the  payment  of 
extra  pay  of  the  character  provided  for  in  this  act  that  there 
should  be  a  discharge  from  the  Government  service  (Digest 
Second  Comp.  Dec,  vol.  2,  sec.  773).  To  constitute  a  valid  dis- 
charge within  the  meaning  of  the  law,  a  party  mast  be  released 
entirely  and  unconditionally  from  the  engagement  contained 
in  bis  enlistment  and  be  free  to  reenter  the  Government  serv- 
ice or  not.  The  change  of  an  enlistment  contract  from  one 
requiring  a  service  of  one  year,  or  during  the  exigency  cre- 
ated by  the  Spanish  war,  to  one  for  a  fixed  period  of  three 
years,  general  service,  can  not  be  regarded  as  a  valid  discharge 
from  the  first  enlistment.  By  consenting  to  the  change  in  his 
enlistment,  the  person  must  be  deemed  to  have  waived  any 
advantages  which  might  thereafter  accrue  to  him  by  virtue  of 
the  temporary  character  of  his  first  enlistment. 

I  have  therefore  to  advise  you  that  the  men  whose  names 
appear  on  the  list  furnished  by  you  should  not  be  paid  extra 
pay  under  the  act  of  March  3, 1899,  above  quoted.  The  cir- 
cular to  which  you  allude  has  reference  to  those  men  who  are 
about  to  be  discharged,  and  who  would  become  entitled  to 
extra  pay  on  such  discharge.  It  directs  that  such  persons 
should  be  given  their  extra  pay  by  the  paymasters  instead  of 
being  required  to  present  their  claims  to  the  accounting  offi- 
cers of  the  Treasury.  It  can  not  affect  the  cases  of  men  who 
elect  to  continue  in  the  service  instead  of  claiming  the  dis- 
charges to  which  they  are  entitled. 

ACTING  SUPERINTENDENT  OF  THE  GOVERNMENT 
HOSPITAL  FOR  THE  INSANE. 

An  assistant  physician  of  the  Government  Hospital  for  the  Insane  who 
was  designated  by  the  Secretary  of  the  Interior  as  acting  superin- 
tendent of  the  hospital  daring  a  vacancy  in  the  office  of  superintend- 
ent is  not  entitled  to  the  salary  of  that  office  while  so  acting. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Interior, 

July  29 y  1899.) 

I  have  received  your  letter  of  May  29,  as  follows: 

"  I  have  the  honor  to  request  that  I  may  be  advised  whether 
or  not  Dr.  A.  H.  Witmer,  acting  superintendent  of  the  Gov- 
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eminent  Hospital  for  the  Insane,  can  receive  the  compensation 
of  superintendent  of  said  hospital  at  $4,000  per  annum  during 
the  time  that  he  may  be  detailed  by  this  Department  to  dis- 
charge the  duties  of  that  office,  now  vacant. 

"  In  requesting  your  opinion  in  this  matter,  I  desire  to  state 
that  Dr.  W.  W.  Godding  died  May  0, 1899,  and  that  Dr.  Wit- 
mer  was  designated  by  the  Secretary  of  the  Interior  May  8, 
1899,  as  acting  superintendent  and  special  disbursing  agent 
pending  the  appointment  of  a  permanent  superintendent,  etc., 
yet  remaining  vacant.  I  also  wish  to  add  that  Dr.  Witmer,  as 
said  acting  superintendent  and  special  disbursing  agent,  was 
required  to  give  bond  to  the  United  States  in  the  penal  sum  of 
$50,000  before  he  entered  on  duty.  G  ranting  him  full  compen- 
sation of  superintendent  while  acting  as  such  meets  with  the 
approval  of  this  Department,  provided,  however,  you  may 
decide  that  he  is  justly  entitled  to  receive  the  same." 

Section  4839  of  the  Revised  Statutes  is  as  follows: 

"  The  chief  executive  officer  of  the  Hospital  for  the  Insane 
shall  be  a  superintendent,  who  shall  be  appointed  by  the  Sec- 
retary of  the  Interior,  and  shall  be  entitled  to  a  salary  of  two 
thousand  five  hundred  dollars  a  year,  and  shall  give  bond  for 
the  faithful  performance  of  his  duties  in  such  sum  and  with 
such  securities  as  may  be  required  by  the  Secretary  of  the 
Interior.  The  superintendent  shall  be  a  well-educated  phy- 
sician, possessing  competent  experience  in  the  care  and  treat- 
ment of  the  insane;  he  shall  reside  on  the  premises  and  devote 
his  whole  time  to  the  welfare  of  the  institution;  he  shall,  sub- 
ject to  the  approval  of  the  visitors,  engage  and  discharge  all 
needful  and  usual  employees  in  the  care  of  the  insane,  and  all 
laborers  on  the  farm,  and  determine  their  wages  and  duties; 
he  shall  be  the  responsible  disbursing  agent  of  the  institution, 
and  shall  be  ex  officio  secretary  of  the  board  of  visitors." 

From  the  above  section  it  will  be  seen  that  the  superintend- 
ent is  the  only  person  connected  with  the  hospital  whose  ap- 
pointment vests  in  the  Secretary  of  the  Interior.  Dr.  Witmer 
was  not  appointed  superintendent,  and  hence  can  not  be  paid 
the  salary  provided  by  law  for  that  officer.  Whether  he  can 
be  paid  any  additional  compensation  for  the  extra  duties  as- 
signed to  him  by  the  Secretary  of  the  Interior  is  the  question 
raised  by  your  letter. 

He  was  at  the  time  of  the  designation,  and  is  now,  assistant 
physician  at  the  hospital,  having  been  engaged  by  the  super- 
intendent with  the  approval  of  the  board  of  visitors,  under  the 
provisions  of  section  4839,  Revised  Statutes,  and  his  regular 
duties  and  compensation  having  been  determined  in  the  same 
manner.    The  law  gives  to  the  Secretary  of  the  Interior  no 
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direct  control  over  his  duties  or  compensation,  but  in  an  emer- 
gency created  by  the  death  of  the  superintendent  it  seems 
clear  that  any  powers  belonging  to  the  superintendent  could 
be  assumed  and  exercised  by  the  Secretary  of  the  Interior, 
who  is  specifically  charged  by  section  441  of  the  Revised  Stat- 
utes with  the  supervision  of  public  business  connected  with 
the  Government  Hospital  for  the  Insane.  The  duties  of  acting 
superintendent  and  disbursing  officer  having  been  by  proper 
authority  added  to  Dr.  Witmer's  duties  as  assistant  physician, 
the  question  is  whether  he  can  receive  any  additional  compen- 
sation for  the  discharge  of  those  duties. 
Section  1765  of  the  Revised  Statutes  is  as  follows: 

"No  officer  in  any  branch  of  the  public  service,  or  any  other 
person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or 
regulation,  shall  receive  any  additional  pay,  extra  allowance, 
or  compensation,  in  any  form  whatever,  for  the  disbursement 
of  public  money,  or  for  any  other  service  or  duty  whatever, 
unless  the  same  is  authorized  by  law,  and  the  appropriation 
therefor  explicitly  states  that  it  is  for  such  additional  pay, 
extra  allowance,  or  compensation." 

The  position  held  by  Dr.  Witmer  is  not  an  office  within  the 
meaning  of  the  statute,  nor  is  his  salary  fixed  by  law  or  regu- 
tions,  and  hence  the  prohibition  found  in  section  1765  does  not 
apply  to  him.  (30omp.Dec.,721;  4  id.,  696.)  His  compensation 
was  fixed  by  the  superintendent,  with  the  approval  of  the 
board  of  visitors,  and  it  could  at  any  time  have  been  increased 
by  the  same  authority.  When  the  superintendent  died  and 
you,  by  virtue  of  your  general  authority,  imposed  new  duties 
upon  him,  I  have  no  doubt  that,  with  the  approval  of  the  board 
of  visitors,  you  might  have  changed  his  compensation  for  fu- 
ture service,  and  it  seems  equally  clear  that  as  long  as  there  is 
a  vacancy  in  the  office  of  superintendent  the  same  power  must 
be  presumed.  I  do  not  think,  however,  that  increased  pay- 
ment can  be  made  for  services  already  rendered  at  a  rate  of 
compensation  clearly  understood  and  agreed  upon  at  the  time 
the  services  were  rendered,  since  such  payment  would  be  in 
the  nature  of  a  gratuity,  and  not  one  growing  out  of  a  pre- 
vious contract  or  agreement.    (5  Gomp.  Dec.,  216.) 
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BEIMBURSEMENT  OF  AN  OFFICER  OF  THE  ARMY 
FOR  TRANSPORTATION  OF  BAGGAGE. 

4ji  officer  of  the  Army  who  on  retirement  procured  the  transportation  of 
his  personal  effects  from  his  duty  station  to  his  home  is  not  entitled 
to  reimbursement  for  the  cost  thereof. 

(Decision  by  Assistant  Comptroller  Mitchell,  July  29, 1899.) 

Brigadier-General  J.  J.  Coppinger,  U.  S.  A.  (retired),  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  of  June 
8, 1899,  disallowing  his  claim  for  reimbursement  of  a  propor- 
tion of  freight  charges  paid  by  him  for  the  transportation  of 
his  personal  baggage  and  property  from  Omaha,  Nebr.,  to  his 
home  in  Washington,  D.  O.,  upon  his  retirement  from  active 
service. 

It  appears  that  by  General  Orders,  No.  7,  March  11, 1898,  he 
was  assigned  to  the  command  of  the  Department  of  the  Mis- 
souri, with  headquarters  at  Omaha,  Nebr.  By  General  Orders, 
No.  25,  April  23, 1898,  he  was  assigned  to  the  command  of  the 
First  Independent  Division  at  Mobile,  Ala.  By  General 
Orders,  No.  46,  May  16, 1898,  he  was  assigned  to  command  the 
Fourth  Army  Corps  at  Mobile,  Ala.  By  General  Orders,  No. 
162,  October  7, 1898,  by  direction  of  the  President,  he  was 
honorably  discharged  from  the  Volunteer  Army  of  the  United 
States  to  take  effect  October  31, 189s,  his  services  being  no 
longer  required  by  reason  of  muster  out  of  volunteer  regi- 
ments, and  he  was  ordered  to  proceed  to  his  home  and  to  await 
orders  for  his  own  convenience  until  discharged.  By  Special 
Orders,  No.  24,  October  11, 1898,  by  direction  of  the  Secretary 
of  War,  his  retirement  from  active  service  by  the  President  as 
brigadier-general,  United  States  Army,  only  by  operation  of 
law,  under  the  provisions  of  the  act  of  Congress  approved 
June  30, 1882,  was  announced  to  take  effect  on  the  date  of  said 
order. 

After  arriving  at  his  home  in  Washington,  D.  C,  he  hired  a 
freight  car  at  Omaha,  Nebr.,  to  bring  all  his  personal  effects 
from  there  to  his  home  in  Washington,  D.  C,  for  which  he  paid 
$125.40,  and  his  claim  is  for  reimbursement  for  the  propor- 
tion of  said  amount  so  paid  as  accrued  for  the  transportation 
of  so  much  of  his  personal  effects  as  he  claims  he  was  entitled 
to  have  had  shipped  by  the  Quartermaster's  Department. 

The  Auditor  disallowed  the  claim  for  reasons  as  follows : 

"The  authority  for  transportation  of  an  officer's  personal 
property  (or  baggage)  on  change  of  station  is  paragraph  1118, 
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Army  Regulations  of  1895,  which,  as  amended  July  14, 1897, 
provides:  'In  changing  station  an  officer's  authorized  allow- 
ance of  baggage  will  be  turned  over  to  a  quartermaster  for 
transportation  as  freight  by  ordinary  freight  lines,  unless 
otherwise  ordered  by  the  department  commander  or  higher 
authority.'  As  the  officer  in  this  case  did  not  avail  himself  of 
the  provisions  of  the  regulations,  but  voluntarily  transported 
his  personal  property  at  his  own  expense,  there  is  no  authority 
for  the  reinbursement  of  any  part  of  the  cost." 

The  claimant  contends  that  the  Auditor  erred  in  disallowing 
his  claim,  and  that  paragraph  1118,  Army  Regulations,  is  not 
applicable,  and  he  bases  his  demand  upon  paragraph  1120, 
Army  Regulations,  1895,  which  is  as  follows : 

"  The  Quartermaster's  Department  will  transport  the  author- 
ized change  of  station  allowance  of  baggage  and  professional 
books  aud  papers  for  officers  or  enlisted  men  upon  retirement, 
or  who  die  in  the  service,  from  their  last  duty  station  to  such 
places  within  the  limits  of  the  United  States  as  may  be  the 
homes  of  their  families,  or  as  may  be  designated  by  their  legal 
representatives  pr  executors." 

The  above  regulation  provides  that  the  Quartermaster's 
Department  will  transport  the  authorized  change  of  station 
allowance  of  baggage,  etc.,  for  officers  or  enlisted  men  upon 
retirement,  etc.,  but  makes  no  provision  for  the  reimbursement 
of  an  officer  who  has  shipped  his  baggage,  etc.,  upon  his  re- 
tirement upon  his  own  responsibility  and  at  his  own  expense 
from  his  last  duty  station  to  his  home,  and  I  know  of  no  law 
that  provides  for  his  reimbursement  therefor.  Under  such 
circumstances  the  above  regulation  contemplates  an  expense 
to  be  incurred  by  the  Quartermaster's  Department  and  not 
the  reinbursement  of  an  officer  who  has  voluntarily,  upon  his 
own  responsibility  and  at  his  own  expense,  shipped  his  bag- 
gage upon  his  retirement  from  his  last  duty  station  to  his 
home.  To  hold  that  the  officer  may  be  reimbursed  by  the 
Government  under  such  circumstances  would  be  to  hold  that 
he  may  voluntarily  make  himself  a  creditor  of  the  United 

States.    (See  5  Gomp.  Dec.,  257.) 
As  this  case  must  be  decided  adversely  to  the  claimant,  for 

reasons  already  stated,  it  is  not  necessary  to  decide  what  was 

the  "last  duty  station"  of  the  claimant  in  view  of  the  orders 

above  set  forth. 
The  action  of  the  Auditor  as  modified  as  above  stated  is 

affirmed. 
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EXTRA  PAY  TO  THE  HEIRS  OP  A  DECEASED 
SAILOR  OF  THE  TEMPORARY  FORCE  OF  THE 
NAVY. 

The  extra  pay  granted  by  the  act  of  March  3, 1899,  to  officers  and  enlisted 
men  of  the  temporary  force  of  the  Navy  in  the  war  with  Spain  is  a 
gratuity,  and  if  not  received  by  a  beneficiary  daring  his  lifetime,  his 
heirs  or  legal  representatives  do  not  become  entitled  thereto  on  his 
decease. 

(Decision  by  Assistant  Comptroller  Mitchell,  July  31y  1899.) 

The  Auditor  for  the  Navy  Department,  under  date  of  July 
14, 1899,  has  submitted  for  my  approval,  disapproval,  or  modi- 
fication, pursuant  to  section  8  of  the  act  of  July  31, 1894,  the 
following  decision : 

"Mr.  Noah  F.  Higgins  has  presented  to  this  office  a  claim  for 
extra  pay  under  the  act  of  March  3, 1899  (30  Stat.,  1228),  for 
the  services  of  his  son,  Ralph  L.  Higgins,  who  served  in  the 
Navy  during  the  war  with  Spain. 

"The  act  allowing  extra  pay  to  officers  and  enlisted  men  who 
served  during  the  war  between  the  United  States  and  Spain 
makes  no  provisions  for  its  descent  as  provided  by  Army  act 
of  March  3, 1899  (30  Stat.,  1074).  The  claims  for  officers  and 
enlisted  men  during  the  war  with  Mexico,  approved  February 
19, 1879  (20  Stat.,  316),  provides  for  its  descent  under  the  act 
of  1848  (9  Stat.,  248)  to  the  heirs  mentioned  in  the  act.  No 
such  provision  having  been  made  in  the  present  act  for  the 
payment  of  the  extra  pay  except  to  the  parties  themselves,  I 
have  disallowed  the  claim  for  extra  pay. 

"The  sailor  was  in  debt  to  the  Government  in  the  sum  of 
$16.37  at  the  date  of  his  discharge  from  the  service,  and  in 
case  of  the  allowance  of  the  claim  I  have  decided  that  this  sum 
should  be  deducted  from  whatever  amount  may  be  due  him. 

"I  have  not  overlooked  the  decision  in  the  Semple  case  (24 
Ct.  01.,  422)." 

The  portion  of  the  general  deficiency  act  of  March  3, 1899, 
granting  extra  pay  to  the  officers  and  men  of  the  temporary 
force  of  the  Navy  in  the  war  with  Spain  (30  Stat,  1228)  reads 
as  follows: 

"The  officers  and  enlisted  men  comprising  the  temporary 
force  of  the  Navy  during  the  war  with  Spain  who  served  cred- 
itably beyond  the  limits  of  the  United  States,  and  who  have 
been  or  may  hereafter  be  discharged,  shall  be  paid  two  months9 
extra  pay;  and  all  such  officers  and  enlisted  men  of  the  Navy 
who  have  so  served  within  the  limits  of  the  United  States,  and 
who  have  been  or  may  hereafter  be  discharged,  shall  be  paid 
one  months'  extra  pay." 
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It  is  supposed  that  the  son  in  this  case  died  without  having 
received  the  extra  pay  granted  by  the  above  act,  and  that  the 
father  seeks  to  recover  the  same  in  his  capacity  as  heir  or  legal 
representative. 

Grants  of  this  character  have  almost  universally  been  re- 
garded as  simple  gratuities,  and,  if  not  reduced  to  possession 
by  the  person  or  persons  named  in  the  statute  as  beneficiaries, 
they  do  not  descend  and  become  a  part  of  the  assets  of  the 
estates  of  such  persons.  They  constitute  direct  grants  to  the 
particular  persons  or  classes  of  persons  named  in  the  statutes 
and  the  inchoate  right  thereto  dies  with  them.  (Digest  Sec- 
ond Comp.  Dec,  vol.  1,  sec.  1322;  id.,  vol.  3,  sees.  954,  955; 
Semple  v.  United  States,  24  Ct.  CI.,  422.) 

The  statute  granting  extra  pay  on  discharge  to  officers  and 
men  of  the  temporary  force  of  the  Navy  makes  no  mention  of 
any  heirs  or  relatives  who  are  to  take  the  extra  pay  in  case 
the  officer  or  enlisted  man  dies  without  having  received  the 
same.  The  father,  not  being  mentioned  in  the  statute  as  a 
beneficiary,  can  not  take  the  extra  pay  as  heir  or  legal  repre- 
sentative of  his  deceased  son,  whose  inchoate  right  to  extra 
pay  died  with  him. 

The  proposed  decision  of  the  Auditor  is  approved. 


FUEL  ALLOWANCE  TO  OFFICERS  OF  THE  NAVY. 

Under  the  Navy  personnel  act,  which  provides  that  after  June  30,  1899, 
certain  classes  of  officers  of  the  Navy  specified  therein  shall  receive 
the  same  pay  and  allowances,  except  forage,  that  are  or  may  be  pro- 
vided by  law  for  officers  of  corresponding  rank  in  the  Army,  those 
classes  of  officers  are  entitled  to  purchase  fuel  from  the  Government 
at  the  same  rates  and  upon  the  same  conditions  that  officers  of  the 
Army  are. 

The  appropriation  for  pay  and  allowances  of  the  Navy  is  applicable  to  the 
purchase  of  fuel  for  allowances  to  officers  of  the  Navy. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
July  31, 1899.) 

I  have,  by  your  reference  of  the  15th  instant,  a  letter  ad- 
dressed to  you  from  the  Paymaster-General  of  the  Navy,  in 
which  he  requests  that  there  be  submitted  to  the  Comptroller 
for  decision  the  question  of  whether  fuel  for  issue  to  officers  of 
the  Navy,  in  accordance  with  section  8  of  the  act  of  June  18, 
1878  (20  Stat.,  150),  governing  its  supply  to  officers  of  the 
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Army,  should  be  paid  for  under  the  appropriation  "Pay  of  the 
Navy,"  which  provides  for  "pay  and  allowances77  to  officers  of 
the  Navy. 

Section  8  of  the  act  of  Jane  IS,  1878,  governing  the  sale  of 
fuel  to  officers  of  the  Army,  provides  as  follows: 

"Allowance  of  or  commutation  for  fuel  to  commissioned 
officers  is  hereby  prohibited  $  but  fuel  may  be  furnished  to  the 
officers  of  the  Army  by  the  Quartermaster's  Department,  for 
the  actual  use  of  such  officers  only,  at  the  rate  of  $3  per  cord 
for  standard  oak  wood,  or  at  an  equivalent  rate  for  other  kinds 
of  fuel,  according  to  the  regulations  now  in  existence." 

Section  13  of  the  Navy  personnel  act  of  March  3, 1899  (30 
Stat.,  1007),  which  gives  to  certain  officers  of  the  Navy  therein 
mentioned  the  same  pay  and  allowances  after  June  30, 1899, 
as  are  or  may  be  provided  by  law  for  officers  of  corresponding 
rank  in  the  Army,  confers  the  right  upon  such  officers  to  pur- 
chase fuel  at  the  same  rates  and  in  the  same  manner  as  is 
provided  for  in  the  said  act  of  June  18, 1878,  supra,  for  officers 
of  the  Army,  this  privilege  being  one  of  the  allowances  to 
which  army  officers  are  entitled.  Section  13  of  the  Navy  per- 
sonnel act  carries  with  it  the  authority  to  purchase  the  neces- 
sary fuel  to  carry  out  the  requirements  of  the  act  of  1878, 
relative  to  the  sale  of  fuel  to  officers. 

I  have,  therefore,  the  honor  to  advise  you  that  fuel  may  be 
purchased  to  be  sold  to  officers  of  the  Navy  in  the  same  man- 
ner as  fuel  is  sold  to  officers  of  the  Army,  and  that  the  cost  of 
procuring  the  same  is  chargeable  to  the  appropriation  made  for 
"pay  and  allowances,77  under  the  head  of  "Pay  of  the  Navy.77 


TRANSFER  OF  A  CONTRACT  WITH  THE 
GOVERNMENT. 

An  agreement  made  by  the  Bethlehem  Iron  Company,  by  which  it  leased 
all  of  its  property  and  transferred  its  contracts  to  the  Bethlehem 
Steel  Company,  can  not  operate  to  transfer  a  contract  entered  into  by 
the  former  company  with  the  Government,  the  transfer  of  any  contract 
with  the  United  States  being  prohibited  by  section  3737,  Revised 
Statutes ;  but  for  the  purpose  of  continuing  the  work  under  the  con- 
tract the  assignee  may  be  treated  as  the  agent  of  the  contracting 
oompany. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  August  1, 1899.) 

By  your  direction  I  have  received  a  communication  from  the 
Chief  of  Ordnance,  United  States  Army,  asking  my  decision  on 
the  question  whether  payment  can  be  made  to  the  Bethlehem 
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Steel  Company  for  work  done  under  a  contract  entered  into 
between  your  Department  and  the  Bethlehem  Iron  Company 
prior  to  May  25, 1899,  the  date  of  a  certain  lease  under  which 
the  iron  company  leased  all  of  its  property  and  transferred  all 
of  its  contracts,  including  the  one  made  with  your  Depart- 
ment, to  the  steel  company. 

The  lease  in  question  shows  that  the  steel  company  has 
assumed  all  the  obligations  of  the  lessor  under  its  contracts 
with  the  Government  and  agrees  to  see  that  said  contracts  are 
fulfilled.  The  papers  submitted  do  not  show  whether  the  pay- 
ment proposed  to  be  made  is  for  work  done  before  or  after  the 
execution  of  the  lease  hereinbefore  mentioned.  If  it  be  for 
work  done  before  the  execution  of  the  lease  the  provisions  of 
section  3477,  Revised  Statutes,  prohibiting  the  assignment  of 
claims,  applies  and  will  prevent  the  payment  to  the  steel  com- 
pany for  work  done  by  the  iron  company. 

On  the  question  of  the  transfer  of  the  contract,  attention  is 
invited  to  section  3737,  Revised  Statutes,  which  provides: 

"  No  contract  or  order,  or  any  interest  therein,  shall  be 
transferred  by  the  party  to  whom  such  contract  or  order  is 
given  to  any  other  party,  and  any  such  transfer  shall  cause  the 
annulment  of  the  contract  or  order  transferred,  so  far  as  the 
United  States  are  concerned.  All  rights  of  action,  however, 
for  any  breach  of  such  contract  by  the  contracting  parties, 
are  reserved  to  the  United  States." 

By  section  8  of  the  lease  in  question  the  iron  company 
assigned  and  transferred  to  the  steel  company  all  of  the  con- 
tracts and  agreements  of  the  former  company,  and,  by  section 
4,  the  latter  company  assumed  all  liability  existing  or  arising 
ont  of  said  contracts.  By  this  assignment  the  contract  made 
with  your  Department  may,  under  section  3737,  Revised  Stat- 
utes, be  treated  by  you  as  annulled,  if  you  deem  it  proper  to 
do  so,  or  you  may  allow  the  work  to  continue  thereunder  and 
treat  the  steel  company  as  the  agent  of  the  iron  company  for 
its  performance.  (See  15  Op.  Att.  Gen.,  245.)  In  any  case, 
all  payments  made  on  account  of  work  done  under  the 
contract  must  be  made  to  the  Bethlehem  Iron  Company, 
leaving  the  two  companies  to  settle  their  equities  between 
themselves. 
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EMPLOYMENT  OF  PEESONS  TO  BENDER  OCOA 
SIONAL  SERVICES. 

t 

Under  the  appropriation  for  the  post-office  and  o6urt-house  in  Chicago  the 
employment  of  persons  to  render  services  when  required  is  author- 
ized, notwithstanding  that  such  persons  are  employed  by  a  private 
individual  to  whom  they  are  expected  to  render  service  when  not  per- 
forming service  for  the  Government. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury  y  August 

1, 1899.) 

By  your  reference  of  the  26th  ultimo  you  submit  a  communi- 
cation from  the  architect  of  the  post-office  and  court-house, 
Chicago,  Illinois,  in  which  he  says : 

"It  now  becomes  necessary  to  arrange  some  permanent 
organization  to  take  charge  of  the  general  construction  of  the 
building,  and  the  best  and  by  far  the  most  economical  results 
can  be  obtained  by  the  Government  employing  my  general 
superintendent  and  chief  of  construction  to  devote  whatever 
time  may  be  necessary  to  properly  supervise  the  construction 
of  the  building,  and  pay  them  accordingly. 

"  Suitable  and  competent  men  to  do  this  work  and  accept  a 
temporary  position,  severing  all  other  connections,  can  only  be 
secured  for  large  salaries,  and  there  is  not  enough  work  on  one 
buflding  to  require  the  entire  time  of  such  men. 

"  I  therefore  respectfully  recommend  that  E.  Remington  be 
employed  as  general  superintendent  at  a  compensation  of  $150 
per  month,  and  G.  A.  Eckstrom  be  employed  as  chief  of  con- 
struction at  a  compensation  of  $100  per  month.  Both  have 
occupied  similar  positions  for  me  in  my  general  practice  for  a 
number  of  years  and  are  entirely  competent  and  familiar  with 
the  duties  required  of  them." 

Referring  to  the  proposed  employment  of  the  employees 
mentioned  you  request  my  decision  of  the  questions  whether 
such  employment  is  authorized,  and  whether  payment  therefor 
may  be  made  from  the  appropriation  for  the  construction  of  the 
building  named. 

It  is  understood  that  the  persons  referred  to  by  the  archi- 
tect as  "my  general  superintendent  and  chief  of  construction* 
are  personal  employees  of  Mr.  Cobb,  the  architect,  and  are  not 
employed  by  the  Government;  that  it  is  now  contemplated  to 
employ  them  in  like  capacities  in  connection  with  the  Chicago 
post-office  building  to  render  services  at  such  times  and  for 
such  periods  as  may  be  necessary,  for  which  they  are  to  be 
compensated  accordingly ;  and  that  they  are  to  continue  in  the 
personal  employ  of  Mr.  Cobb  while  not  rendering  service  for 
the  Government. 
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I  think  there  is  no  doubt  of  the  applicability  of  the  appro- 
priation for  the  construction  of  the  post-office  and  court-bouse 
in  Chicago  (act  of  July  1, 1898,  30  Stat.,  598),  to  the  payment 
for  services  of  persons  necessarily  employed  in  the  construc- 
tion of  the  building.  An  express  provision  is  not  necessary 
for  every  item  of  expenditure  under  an  appropriation.  Where 
an  appropriation  is  made  for  a  specific  object  by  implication  it 
confers  authority  to  incur  expenditures  which  are  necessary  or 
appropriate  or  incident  thereto,  unless  there  is  another  appro- 
priation which  makes  more  specific  provision  for  such  expendi- 
tures, or  unless  they  are  prohibited  by  law.  (4  Comp.  Dec, 
478;  24;  2  id.,  492.)  The  fact  that  these  persons  are  in  the 
employ  of  a  private  individual,  to  whom  they  are  expected  to 
render  service  when  not  rendering  service  to  the  Government, 
but  for  which  private  service  they  are  not  to  be  paid  by  the 
Government,  does  not  constitute,  I  think,  any  legal  objection 
to  their  employment.  Wbether  such  private  employment 
would  in  any  way  interfere  with  or  diminish  the  value  of  their 
services  to  the  Government  is  a  question  of  fact,  of  which  you 
are  the  appropriate  judge. 

I  observe,  however,  that  it  is  proposed  to  employ  the  par- 
ticular persons  named,  and  that  the  positions  in  which  their 
employment  is  contemplated  are  in  the  classified  civil  service. 
I  presume,  therefore,  that  their  employment  is  not  contem- 
plated until  they  have  passed  an  examination  in  conformity 
with  the  civil-service  act  of  January  16, 1883,  and  their  eligi- 
bility has  been  certified  by  the  Civil  Service  Commission. 


REOPENING  ACCOUNTS  TO  CORRECT  ERRORS  IN 

LAW. 

The  accounting  officers  of  the  Treasury  are  not  authorized  to  reopen 
accounts  for  the  purpose  of  correcting  decisions  upon  questions  of 
law  subsequently  held  to  be  erroneous. 

(Decision  by  Assistant  Comptroller  Mitchell,  August  4, 1899.) 

The  Auditor  for  the  Interior  Department,  July  21,  1899, 
submits  the  following: 

"  I  have  the  honor  to  report  that  I  have  adjusted  the  account 
between  the  United  States  and  John  K.  Rankin,  special  allot- 
ting and  disbursing  agent  of  Indian  lands  for  the  third  quar- 
ter, 1899,  and  allowed  thereon,  under  your  decision  of  February 
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23, 1899,  the  suni  of  $22.50,  paid  for  sleeping-car  fare  and  por- 
terage, heretofore  disallowed  under  decision  of  the  Comptrol- 
ler dated  November  11, 1897.  (See  letter  to  J.  J.  Anderson, 
supervisor  of  Indian  schools.) 

"  In  compliance  with  the  provisions  of  section  8,  act  of  July 
31, 1894, 1  submit  herewith  the  statement  of  the  account,  with 
all  the  papers  pertaining  thereto,  for  your  approval,  disap- 
proval, or  modification." 

In  settlements  Nos.  14853  and  15687  of  Mr.  Rankin's  account, 
items  for  sleeping-car  fare  and  porterage,  aggregating  $22.50, 
were  disallowed  by  the  Auditor  for  the  Interior  Department 
on  the  authority  of  the  decision  of  the  Comptroller  dated 
November  11, 1897  (MS.  Letterbook  No.  8,  p.  259),  wherein  it 
was  held  that — 

"A  berth  in  a  sleeping  car  is  not  properly  transportation, 
but  lodging,  and  that  lodging  is  a  part  of  subsistence  in  the 
general  definition  of  the  term."    Bee  also  4  Oomp.  Dec.,  420. 

These  disallowances  were  made  more  than  one  year  ago,  and, 
as  no  appeal  was  taken  to  this  office  during  said  year,  this 
office  has  no  jurisdiction  at  the  present  time  to  consider  the 
same. 

It  now  appears  that  the  Auditor  has  undertaken  to  reopen 
said  settlements  and  to  remove  these  disallowances,  basing  his 
action  upon  a  decision  of  the  Comptroller  dated  February  23, 
1899  (5  Comp.  Dec.,  508),  which  decision  reversed  the  former 
ruling  of  this  office  in  the  matter  of  charges  for  berths  and 
sleeping  cars  in  cases  where  persons  authorized  to  be  paid  a 
per  diem  in  lieu  of  subsistence  were  traveling  in  behalf  of  the 
Government.  There  is  no  doubt  iu  my  mind  that  the  Auditor 
has  a  right  to  reopen  accounts  that  have  not  been  revised  by 
the  Comptroller  when  a  year  has  elapsed  since  their  settle- 
ment, provided  that  the  case  comes  within  the  well-known  rules 
for  reopening  accounts. 

A  reopening,  however,  can  only  legally  be  made  on  the  pre- 
sentation of  newly  discovered  material  evidence — an  error  in 
computation,  or  where  fraud  or  collusion  has  been  shown.  No 
officer  of  the  Government,  so  far  as  I  am  aware,  and  no  court 
has  ever  held  that  there  was  authority  to  reopen  accounts  in 
cases  of  disallowances  on  questions  of  law.  To  admit  that 
proposition  would  bring  endless  confusion  into  the  settlement 
of  accounts  and  substitute  the  judgment  of  one  officer  for  that 
of  another  on  doubtful  questions  of  law. 

At  the  time  these  disallowances  were  made,  the  law,  so  far  as 
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the  accounting  officers  were  concerned,  was  that  they  were  not 
proper  charges  against  the  United  States.  The  fact  that  upon 
a  subsequent  consideration  of  another  case  a  different  view  of 
the  law  was  taken  affords  no  warrant  or  justification  for  a 
reopening  of  an  account  settled  under  what  was  understood 
and  held  to  be  the  law  at  the  time  the  settlement  was  made. 

In  view  of  these  facts,  this  settlement  which  the  Auditor  has 
made  should  be  canceled  and  the  disallowances  be  permitted 
to  stand  as  proper  charges  against  the  officer,  he  having  the 
right,  of  course,  to  have  his  case  decided  by  a  proper  court, 
should  he  determine  to  take  the  case  to  such  tribunal 


TRAVELING  EXPENSES  PRIOR  TO  JOURNEY. 

Expenses  incurred  by  an  officer  before  starting  npon  a  journey  which  he 
is  ordered  to  make  npon  pnblio  business  or  dnty  or  for  unnecessary 
delay  en  route  are  not  actual  and  necessary  traveling  expenses,  and 
he  is  not  entitled  to  reimbursement  therefor. 

An  officer  traveling  under  orders  npon  public  business  or  duty  is  entitled 
to  actual  and  necessary  traveling  expenses  or  mileage,  as  provided  by 
law,  for  travel  over  the  shortest  usually  traveled  route  only,  unless 
the  exigency  of  the  travel  necessitates  the  use  of  a  longer  route. 

(Assistant  Comptroller  Mitchell  to  Paymaster  Rogers,  TJ.  S.  A., 
August  7, 1899.) 

I  have  received  your  letter  of  May  12, 1899,  as  follows: 

"I  have  the  honor  to  transmit  herewith  travel-expense 
account  of  Oapt.  William  B.  Hale,  commissary  of  subsistence, 
TJ.  S.  V.,  for  expenses  from  Camp  Columbia,  Havana,  Cuba,  to 
his  home  at  Hartsville,  Tenn.,  payable  under  the  mileage 
appropriation  act  of  March  3,  1899.  1  respectfully  request 
instructions  in  regard  to  the  payment  of  the  same,  and  would 
call  your  attention  to  the  following  items: 

"  In  item  No.  1,  charge  is  made  for  thirteen  days'  extra  board 
in  Havana,  Cuba,  amounting  to  $15.25,  for  the  reason  that  the 
brigade  headquarters  to  which  this  officer  was  attached  were 
broken  up,  and  during  this  time  the  officer  was  held  ou  duty 
and  obliged  to  furnish  his  own  quarters.  It  does  not  seem 
that  this  is  a  proper  charge  against  the  mileage  appropriation. 

"  In  item  No.  2  the  charge  of  $4.50  for  transportation  of  bag- 
gage from  Camp  Columbia  to  steamer  in  Havana  harbor  seems 
to  be  excessive,  as  the  usual  charge  for  lighterage  from  wharf 
to  steamer  at  Havana  harbor  for  one  person  and  one  piece  of 
baggage  is  91. 

"  In  item  No*  4  charge  is  made  for  transportation  of  baggage 
from  steamer  to  quartermaster's  office.  Is  this  a  proper  charge 
under  the  mileage  appropriation? 
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"  Is  the  officer's  explanation  in  regard  to  bis  delay  in  New 
York  City  being  occasioned  by  his  having  to  secure  baggage 
transportation  from  the  Quartermaster's  Department  sufficient 
to  authorize  the  payment  of  items  Nos.  5,  6,  and  81 

"  Should  items  9, 10, 11, 13, 14,  and  10  be  allowed! 

"It  would  seem  that  item  19  is  a  proper  charge  against  the 
Quartermaster's  Department. 

"Should  not  this  officer  have  secured  through  transporta- 
tion over  the  shortest  usually  traveled  route  from  New  York 
City  direct  to  his  home  in  Hartsville,  Tenn.!" 

By  General  Orders,  No.  46,  of  March  13, 1899,  as  amended  by 
paragraph  53,  Special  Orders,  No.  76,  of  April  1, 1899,  Oaptain 
William  B.  Hale,  assistant  commissary  of  subsistence,  United 
States  Volunteers,  was  discharged,  to  take  effect  May  12, 1899. 

He  was  relieved  from  duty  by  paragraph  5,  Special  Orders, 
No.  73,  Headquarters  Seventh  Army  Corps,  dated  Havana, 
Cuba,  April  4, 1899. 

Said  orders  directed  said  Hale  to  proceed  to  his  home,  and 
added:  "The  travel  enjoined  is  necessary  for  the  public  serv- 
ice." 

His  account  for  actual  expenses  in  performance  of  the  jour- 
ney from  Havana,  Cuba,  to  Hartsville,  Tenn.,  April  8  to  21, 
1899,  amounts  to  $146.44  and  is  stated  in  items  as  follows: 

"Under  General  Orders,  No.  68,  April  11,  1899,  provided, 
4 That  actual  expenses  shall  be  paid  to  officers  when  traveling 
to  and  from  our  island  possessions  in  the  Atlantic  and  Pacific 
oceans.' " 


No. 


Items. 


Amount. 


13  days' extra  board  in  Havana,  Cuba , 

Transfer  of  baggage  and  self  from  camp  to  steamer  in  harbor,  Havana, 

Cuba 

Passage  via  water  from  Havana,  Cuba,  to  New  York  City,  U.  S.  A 

Baggage  from  steamer  in  New  York  Harbor  to  quartermaster's  office  in 

New  York  City 

Hack  hire  from  steamer  to  hotel 

Hotel  bill  in  New  York  City  for  21  days 

Kailroad  ticket  from  New  York  City  to  Washington,  D.C 

Sleeper  (to  same) , 

Hack  hire  from  hotel,  New  York,  to  station 

Hack  hire  from  railroad  station  to  hotel,  Washington,  D.  C 

Hotel  bill,  Washington,  D.C.,  3}  days 

Hack  hire  to  railroad  station  on  leaving  Washington,  D.C 

Railroad  ticket  from  Washington,  D.  C.,  to  Nashville,  Tenn 

Sleeper  (to  same) , 

Haok  hire  to  hotel  from  railroad  station  in  Nashville,  Tenn 

Hotel  biU  in  Nashville.  Tenn 

Kailroad  ticket  to  Hartsville,  Tenn.,  from  Nashville,  Tenn 

Hack  hire  from  hotel,  Nashville,  Tenn..  to  railroad  station 

Hack  hire  from  railroad  station,  Hartville,  Tenn.,  to  residence , 

Baggage  ( to  same) , 

Three  meals  while  en  route  from  Washington,  D.  C,  to  Nashville,  Tenn., 
Freight  on  bagguce  from  New  York  City,  shipped  by  the  Quartermaster's 

Department,  which  should  have  been  prepaid  to  Hartsville,  Tenn 

Total 


$15.25 

4.50 
40.00 

3.50 

.50 

11.25 

6.50 

2.00 

.50 

.50 

15.75 

.50 

19.15 

5.00 

.50 

4.50 

1.55 

.60 

.50 

1.50 

3.00 

9.49 


$146.44 
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"I  certify  that  the  above  expenses  were  actually  expended 
by  me  on  duty,  without  troops,  under  orders  hereto  annexed, 
as  above  furnished  and  stated. 

William  B.  Hale,  " 
Captain,  and  Commissary  of  Subsistence,  U.  S.  F., 

Seventh  Army  Corps." 

His  explanation  of  the  charges  to  which  objection  is  made 
is  as  follows : 

UI  have  the  honor  to  state,  in  connection  with  papers  here* 
with  inclosed  for  the  payment  of  actual  expenses  under  Gen- 
eral Orders,  No.  68,  April  11, 1899,  that  item  No.  1,  for  $15.25, 
was  expended  after  our  headquarters  (Second  Brigade,  First 
Division,  Seventh  Army  Corps,  Havana,  Cuba,)  was  broken 
up  under  General  Orders,  No.  46.  I  was  still  held  for  duty 
until  April  4, 1899,  when  I  was  relieved  from  duty  under  Spe- 
cial Orders,  No.  73,  Seventh  Army  Corps  (hereto  annexed). 

u  These  items  represent  the  extra  expense  I  was  forced  to 
pay  to  secure  meals  while  on  duty  as  above  stated. 

"When  I  was  relieved  from  duty  on  April  4, 1899,  at  Camp 
Columbia,  Havana,  Cuba,  I  and  a  number  of  officers  were 
forced  to  travel  via  water  to  New  Yqrk  City  on  a  Ward  Line 
steamer,  as  the  only  means  of  transportation  to  the  United 
States  at  that  time. 

"The  delay  in  New  York  City  was  occasioned  and  made 
necessary  by  delay  in  securing  baggage  transportation  from 
the  quartermaster's  department  in  New  York  City  to  my  home, 
Hartsville,  Tenn. 

"Item  No.  19,  for  $9.45,  was  paid  (see  voucher)  by  me  at 
Hartsville,  Tenn.,  but  I  was  informed  that  the  Quartermas- 
ter's Department  would  prepay  freight  on  said  baggage,  which 
they  failed  to  do. 

"The  three  days'  delay  in  Washington,  D.  C,  was  made  nec- 
essary for  the  filing  of  papers  and  settling  my  accounts  with 
the  Government" 

Under  the  act  of  March  3, 1899  (30  Stat.,  1068),  and  the 
Assistant  Comptroller's  decision  dated  March  30, 1899  (5  Comp. 
Dec,  635),  this  officer  is  entitled  to  be  reimbursed  for  his  actual 
and  necessary  expenses  in  going  from  Havana,  Cuba,  to  his 
home  by  the  shortest  usually  traveled  route. 

The  distance  from  Havana,  Cuba,  to  Hartsville,  Tenn.,  via 
Key  West,  Fla.,  and  Tampa,  Fla.,  is  about  1,206  miles,  while 
the  distance  via  New  York  City  is  over  2,200  miles. 

The  more  direct  route  is  usually  traveled  and  claimant's 
statement  (supra)  is  not  sufficient  to  show  that  the  shorter 
route  was  impracticable  or  that  the  route  via  New  York  City 
was  the  shortest  practicable  route  over  which  he  could  make 
the  journey  within  a  reasonable  time  after  he  was  relieved 
from  duty.    Neither  the  saving  of  a  short  difference  in  the 
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time  of  starting  nor  the  avoidance  of  some  inconvenience  or 
v<  discomfort  during  the  journey  justifies  an  allowance  of  travel- 
ing expenses  by  the  longer  route. 

The  principle  is  the  same  as  that  applied  in  computing  mile- 
age, to  wit: 

44  The  question  as  to  the  shortest  usually  traveled  route  be- 
tween any  two  points  is  a  question  of  fact,  and  to  be  deter- 
mined by  the  best  obtainable  evidence. 

"  Mileage  can  in  no  case  be  allowed  for  any  distance  in 
excess  of  the  distance  actually  traveled,  and  if  the  distance 
actually  traveled  exceed  the  distance  by  the  shortest  usually 
traveled  route,  mileage  can  be  allowed  only  for  the  distance 
by  the  shortest  usually  traveled  route."    (1  Comp.  Dec.,  116.) 

To  acquire  a  right  to  reimbursement  for  expenses  incurred 
in  traveling  by  a  longer  route  than  that  usually  traveled,  evi- 
dence must  accompany  the  voucher  on  which  the  payment  is 
made  to  clearly  establish  the  fact  that  the  route  taken  was, 
for  the  time  and  occasion,  the  shortest  usually  traveled. 

Item  No.  1  for  $15.25,  being  for  board  while  on  duty  at 
Havana,  Cuba,  before  tUe  officer  started  on  his  journey,  can 
not  be  allowed  under  the  mileage  laws,  as  said  item  was  not 
part  of  expenses  incurred  during  the  journey. 

The  order  directing  him  to  proceed  to  his  home  contemplated 
a  continuous  journey  and  did  not  allow  any  delay  en  route  at 
the  expense  of  the  Government;  therefore,  he  can  only  be 
reimbursed  for  the  through  limited  rate  of  fere  by  the  short- 
est usually  traveled  route,  and  not  the  sum  of  the  several  local 
rates,  and  can  not  be  allowed  the  items  charged  for  hotel  bills 
in  New  York  and  Washington,  D.  0. 

If  the  officer  in  traveling  by  the  shortest  usually  traveled 
route  would  travel  over  a  bond*  aided  railroad  or  over  a  railroad 
over  which  the  Government  is  entitled  to  free  transportation, 
or  a  railroad  on  which  the  Government  is  entitled,  by  law  or 
agreement,  to  a  50  per  cent  or  other  reduction  in  rate,  he  should 
not  be  reimbursed  for  any  sum  in  excess  of  what  the  Govern- 
ment would  have  been  required  to  pay  had  a  transportation 
request  been  issued. 

Even  if  it  were  shown  that  the  route  via  New  York  was  the 
only  route  by  which  he  could  travel  to  his  home  within  a  rea- 
sonable time,  and  the  items  for  board  in  Havana,  Cuba,  and 
for  hotel  expenses  in  New  York  City  and  Washington,  D.  C, 
were  excluded,  the  voucher  should  not  be  paid  for  the  reason 
that  the  incidental  expenses  appear  to  be  in  excess  of  what 
would  be  necessary. 
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The  officer  should  not  only  show  that  his  journey  was  by  the 
shortest  usually  traveled  route,  but  should  certify  that  he 
actually  paid  each  and  every  item  for  which  reimbursement  is 
claimed  and  should  be  required,  so  far  as  practicable,  to  fur- 
nish sub  vouchers. 

In  cases  like  this  where  the  officer  is  out  of  the  military 
service  and  the  vouchers  do  not  come  clearly  within  well- 
established  rules  for  payment,  but  require  evidence  and 
explanation  in  so  many  particulars,  it  is  suggested  that  the 
claim  be  referred  to  the  Auditor  for  the  War  Department  for 
settlement. 


EXTRA  PAY  TO  A  SOLDIER  ON  DISCHARGE  FROM 
TWO  SEPARATE  ENLISTMENTS. 

Under  the  act  of  March  3,  1899,  a  soldier  who  served  under  two  separate 
enlistments  and  who  was  honorably  discharged  from  each  Is  entitled 
to  extra  pay  on  each  discharge. 

(Decision  by  Assistant  Comptroller  Mitchell,  August  89  1899.) 

The  Auditor  for  the  War  Department,  under  date  of  August 
3, 1899,  has  transmitted  the  following  decision  for  my  approval, 
disapproval  or  modification,  pursuant  to  section  8,  act  of  July 
31, 1894  (28  Stat.,  208): 

"A  claim  for  extra  pay  under  the  acts  of  January  12  and 
March  3, 1899,  has  been  filed  in  this  office  by  Andrew  B.  Ken- 
nedy, alleging  service  in  the  Second  and  Sixteenth  companies 
of  the  United  States  Volunteer  Signal  Corps. 

"The  records  show  that  he  was  enrolled  on  the  15th  day  of 
June,  1898,  and  assigned  to  the  Second  Company  United  States 
Volunteer  Signal  Corps  and  was  honorably  discharged  Sep- 
tember 21, 1898,  because  his  services  were  no  longer  required, 
and  tbat  he  reenlisted  December  1, 1898,  and  was  assigned  to 
the  Sixteenth  Company  United  States  Signal  Corps  and  hon- 
orably discharged  May  31, 1899,  with  the  organization. 

"His  service  in  each  organization  was  honest  and  faithful. 

"Section  1,  act  of  January  12, 1899,  provides: 

'"That  in  lieu  of  granting  leaves  of  absence  and  furloughs 
to  officers  and  enlisted  men  belonging  to  companies  and  regi- 
ments of  United  States  volunteers  prior  to  muster  out  of  the 
service,  all  officers  and  enlisted  men  belonging  to  volunteer 
organizations  hereafter  mustered  out  of  the  service  who  have 
served  honestly  and  faithfully  beyond  the  limits  of  the  United 
States  shall  be  paid  two  months'  extra  pay  on  muster  out  and 
discharge  from  the  service,  and  all  officers  and  enlisted  men 
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belonging  to  organizations  hereafter  mustered  oat  of  the  serv- 
ice who  have  served  honestly  and  faithfully  within  the  limits 
of  the  United  States  shall  be  paid  one  month's  extra  pay  on 
muster  out  and  discharge  from  the  service,  from  any  money  in 
the  Treasury  not  otherwise  appropriated :  Provided,  That  the 
discharge  of  all  officers  and  enlisted  men  from  the  volunteer 
service  of  the  United  States  shall,  as  far  as  practicable,  take 
effect  on  the  date  of  the  muster  out  of  the  organization  to 
which  they  belong,  and  that  regiments  and  other  independent 
organizations  shall  be  mustered  out  at  camps  withiu  the  limits 
of  the  United  States  or  at  the  rendezvous  of  the  State,  regi- 
ment, or  independent  organization.' 

"The  act  of  March  3, 1899,  so  far  as  material^  provides : 

"'That  all  enlisted  men  in  the  "Regular  Army  who  enlisted 
subsequent  to  the  declaration  of  war  for  the  war  only  and 
mustered  out  of  the  service  who  have  served  honestly  and 
faithfully  beyond  the  limits  of  the  United  States  shall  be  paid 
two  months'  extra  pay  on  muster  out  and  discharge  from  the 
service,  and  ail  enlisted  men  in  the  Eegular  Army  who  enlisted 
subsequent  to  the  declaration  of  war  for  the  war  only  and  mus- 
tered out  of  the  service  who  have  served  honestly  and  faith- 
fully withiu  the  limits  of  the  United  States  shall  be  paid  one 
months'  extra  pay  on  muster  out  and  discharge  from  the  serv- 
ice from  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, said  moneys  to  be  immediately  available. 

iU  Provided j  That  the  provisions  of  this  act  shall  apply  for 
the  payment  of  volunteers  as  fully  as  though  they  formed  part 
of  the  Regular  Army.' 

44 1  am  of  the  opinion  that  under  the  provisions  of  the  acts  of 
January  12,  1899,  and  March  3,  1899,  supra,  Andrew  E.  Ken- 
nedy is  entitled  to  the  extra  pay  provided  for  therein  on  his 
discharge  from  each  of  the  services  above  given." 

The  record  evidence  furnished  shows  that  the  soldier  above- 
mentioned  served  under  two  enlistments  in  the  Volunteer  Sig- 
nal Corps,  organized  under  the  act  of  May  18, 1898,  (30  Stat., 
417),  for  service  during  the  war  with  Spain. 

His  service  under  each  enlistment  was  rendered  during  the 
war  with  Spain  and  was  honest  and  faithful,  and  it  does  not 
appear  that  he  was  discharged  from  service  under  his  first 
enlistment  in  order  that  he  might  get  any  advantage  by 
enlisting  a  second  time,  or  that  there  was  any  connection  what- 
ever between  the  two  contracts  of  enlistment  or  the  two  serv- 
ices, but  they  appear  to  have  been  entirely  separate  and 
distinct  in  all  respects.  I  am  therefore  of  the  opinion  that 
said  Kennedy  is  entitled  to  the  extra  pay  authorized  by  the 
act  of  March  3,  1899  (30  Stat.,  1073, 1074),  supra,  on  each  dis- 
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charge  above-described;  provided  said  discharge  was  not 
given  to  him  by  way  of  favor.    (See  5  Comp.  Dec.,  877). 

It  appears  that  he  was  discharged  from  his  first  service  by 
special  orders,  the  reason  for  his  discharge  hot  being  stated  in 
the  order.  The  order  indicates  that  his  company  was  not  dis- 
charged at  that  time,  and  raises  a  presumption  of  error  in  the 
report,  stating  that  he  was  discharged  September  21, 1898,  for 
"services  no  longer  required." 

Whether  the  moving  cause  for  his  discharge  was  disability, 
as  he  alleges,  or  for  his  own  convenience  by  way  of  favor,  or 
because  the  War  Department  issued  orders  to  discharge  men 
of  his  class,  or  had  invited  requests  for  discharge  in  order  to 
reduce  the  Army,  does  not  appear. 

In  this  case,  and  in  any  case,  where  there  is  a  probability  of 
error  in  the  record  as  to  cause  of  discharge,  the  Auditor  should 
get  the  underlying  facts  in  the  case  if  possible,  and  should  be 
satisfied  that  the  discharge  was  not  by  way  of  favor,  before 
making  an  allowance  of  the  extra  pay. 

The  decision  of  the  Auditor,  modified  as  above  stated,  is 
approved. 


LONGEVITY   PAY   OF   WAERANT   MACHINISTS    OF 

THE  NAVY. 

Warrant  machinists,  authorized  by  sections  14  and  15  of  the  Navy  person- 
nel act,  are  entitled  to  be  credited,  in  computing  their  pay,  with  all 
their  previous  service  in  the  Navy  as  in  their  grade  of  warrant  offi- 
cers, if  it  is  the  first  grade  having  graduated  pay  held  by  them  since 
last  entering  the  service. 

(Assistant  Comptroller  Mitchell  to  Paymaster  Martin,  U.  8.  JIT., 
August  10, 1899.) 

I  have  your  letter  of  the  5th  instant,  as  follows: 

"I  hand  you  with  this  appointment  as  acting  warrant 
machinist  of  Alphonso  Gay,  also  continuous-service  certificate 
Ko.  12933,  and  respectfully  request  information  as  to  rate  of 
pay  to  which  he  is  entitled  on  books  of  this  ship." 

The  appointment  as  acting  machinist  which  you  inclose  is 
dated  July  6, 1899,  and  was  delivered  to  the  appointee  the 
next  day,  when  the  oath  of  office  was  taken  by  him.  His  con- 
tinuous-service certificate  shows  that  prior  to  the  dat<*  of  his 
appointment  as  acting  warrant  machinist  he  actually  served 
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in  the  United  States  Navy  as  an  enlisted  mau  for  thirteen  years, 
four  months,  and  sixteen  days. 

The  appointment  of  warrant  machinists  in  the  Navy  is  pro- 
vided for  by  sections  14  and  15  of  the  navy  personnel  act  of 
March  3, 1899  (30  Stat.,  1007-1008),  which  read : 

"Sec.  14.  That  upon  the  passage  of  this  act  the  Secretary 
of  the  Navy  shall  appoint  a  board  for  the  examination  of  men 
for  the  position  of  warrant  machinists,  one  hundred  of  whom 
are  hereby  authorized.  The  said  examination  shall  be  open, 
first,  to  all  machinists  by  trade,  of  good  record  in  the  naval 
service,  and  if  a  sufficient  number  of  machinists  from  the 
Navy  are  not  found  duly  qualified,  then  any  machinist  of  good 
character,  no*  above  thirty  years  of  age,  in  civil  life  shall  be 
eligible  for  such  examination  and  appointment  to  fill  the 
remaining  vacancies.  All  subsequent  vacancies  in  the  list  of 
warrant  machinists  shall  be  filled  by  competitive  examination 
before  a  board  ordered  by  the  Secretary  of  the  Navy,  and  open 
to  all  machinists  by  trade  who  are  in  the  Navy,  and  machinists 
of  good  character,  not  above  thirty  years  of  age,  in  civil  life, 
authorized  by  the  Secretary  of  the  Navy  to  appear  before  said 
board,  and,  where  candidates  from  civil  life  and  from  the  naval 
service  possess  equal  qualifications,  the  preference  shall  be 
given  to  those  from  the  naval  service.9' 

"Seo.  15.  That  the  pay  of  warrant  machinists  shall  be  the 
same  as  that  of  warrant  officers,  and  they  shall  be  retired  under 
the  provisions  of  existing  law  for  warrant  officers.  Warrant 
machinists  shall  receive  at  first  an  acting  appointment,  which 
may  be  made  permanent  under  regulations  established  by  the 
Navy  Department  for  other  warrant  officers.  They  shall  take 
rank  with  other  warrant  officers  according  to  date  of  appoint- 
ment, and  shall  wear  such  uniform  as  may  be  prescribed  by 
the  Navy  Department." 

Under  the  law  warrant  machinists  are  to  be  paid  as  warrant 
officers,  and  warrant  officers  are  paid  separate  rates  of  pay  for 
each  successive  period  of  three  years'  service  in  that  grade  up 
to  twelve  years'  service,  after  which  they  receive  the  maximum 
rates  of  pay  allowed  by  law  for  length  of  service. 

The  act  of  March  3, 1883  (22  Stat.,  473),  provides  that: 

"All  officers  of  the  Navy  shall  be  credited  with  the  actual 
time  they  may  have  served  as  officers  or  enlisted  men  in  the 
Begular  or  Volunteer  Army  or  Navy,  or  both,  and  shall  receive 
all  the  benefits  of  such  actual  service  in  all  respects  in  the 
same  manner  as  if  all  said  service  hail  been  continuous  and  in 
the  Regular  Navy  in  the  lowest  grade  having  graduated  pay 
held  by  such  officer  since  last  entering  the  service." 

Since  Mr.  Gay  is  to  be  paid  as  a  warrant  officer,  he  is  enti- 
tled to  credit  for  prior  service  in  his  present  grade  of  warrant 
machinist  in  the  same  manner  as  a  warrant  officer,  that  being 
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the  lowest  and  only  grade  having  graduated  pay  held  by  him 
since  he  entered  the  service.  (United  States  v.  Foster,  128 
U.  S.,  435;  Hawkins  v.  United  States,  19  Ct.  CI.,  611.) 

The  first  and  only  entry  into  a  grade  having  graduated  pay 
is  to  be  regarded  as  the  last  entry  into  such  grade  within  the 
meaning  of  the  act  of  1883.  ( United  States  v.  Mullan,  123  U .  8., 
186;  United  States  v.  Qreen,  138  U.  S.,  293.) 

Mr.  Gay  should  therefor^  b$  taken  up  for  pay  at  the  rates 
allowed  a  warrant  officer  ait??  twelve  years'  service  in  that 
grade,  to  wit,  $1,800  per  annum  for  sea  service,  $1,600  for 
shore  service,  and  $1,200  per  annum  while  on  leave  or  waiting 
orders.  • 


PAYMENT  TO  ATTORNEYS  OF  THEJB  FJEES  IN  BACK 
PAY  AND  BOUNTY  OASJES.,* 

The  payment  to  attorneys,  under  a  long-oontinned  practice,  fcf  their  fees 
for  prosecuting  claims  for  back  pay  and  bounty  not  beihg*clearly  pro- 
hibited by  seotion  3477,  Revised  Statutes,  it  should  noV  how  be  dis- 
turbed. *y»*** 

(Decision  by  Assistant  Comptroller  Mitchell,  August  10,  1899.) 

The  Auditor  for  the  Navy  Department,  under  date  of  April 
10, 1899,  has  submitted  for  approval,  disapproval,  or  modifica- 
tion his  decision  as  follows: 

"  It  is  the  practice  of  this  office,  when  a  claimant  is  repre 
eentetf  by  an  attorney,  to  direct  iti  the  certificate  of  settlement 
that  a  draft  or  warrant  be  sent  to  the  attorney  for  his  fee,  and 
another  draft  or  warrant  for  the  remainder  of  the  amount  cer- 
tified be  sent  to  the  claimant  direct. 

14  This  practice  rests  upon  the  directions  given  to  this  office 
by  the  Second  Comptroller  in  a  letter  dated  December  3, 1886. 
and  the  fees  allowed  are  those  prescribed  in  a  circular  issued 
by  the  Second  Comptroller  April  25, 1867. 

"  Treasury  Department  Circular  No.  94,  October  14, 1890, 
directed  the  continuation  of  the  practice  then  in  force  with 
reference  to  the  fees  of  attorneys  and  agents  in  cases  of  per- 
sons at  any  time  employed  in  the  military  or  naval  service,  but 
I  have  no  means  of  knowing  whether  the  practice  thus  referred 
to  was  the  same  as  that  in  this  office  as  above  stated. 

41  In  my  opinion  the  practice  is  a  recognition  of  a  power  of 
attoruey  to  prosecute  a  claim  as  an  assignment  of  such  part  or 
share  of  the  claim  as  the  attorney's  fee  amounts  to,  and  is  in 
violation  of  section  3477,  Revised  Statutes. 

"  The  Treasury  Department  may  undoubtedly  direct  whether 
the  draft  or  warrant  shall  be  sent  to  the  claimant  direct  or  in 
care  of  his  attorney,  but  there  is  no  power  in  the  Department 
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to  direct  that  any  part  of  the  amount  due  a  claimant  shall  be 
paid  to  an  attorney  or  other  person,  except  upon  an  assignment 
made  after  the  allowance  of  the  claim  and  the  issuance  of  a 
warrant  for  the  payment  thereof. 

"It  is  assumed  that  the  practice  of  this  office  in  the  premises 
rests  upon  a  construction  of  the  law  by  the  Second  Comptrol 
ler,  and  as  the  foregoing  opinion  places  a  different  construction 
on  section  3477,  Ee vised  Statutes,  it  is  submitted  for  your  ap- 
proval, disapproval,  or  modificat$fis" 

■     *  • 

Section  3477,  Revised  Statutesyjirovides: 

"All  transfers  and  assigiOo&fts  made  of  any  claim  upon  the 
United  States,  or  of  apjr»pdrl  or  share  thereof,  or  interest 
therein,  whether  absolute"?!*  conditional,  and  whatever  may 
be  the  consideratiQn  "•$ ljerefor ;  and  all  powers  of  attorney, 
orders,  or  other  aijthctrifies  for  receiving  payment  of  any  such 
claim,  or  of  any#  partrjflr  share  thereof,  shall  be  absolutely  null 
and  void  unles*s*.tEey  are  freely  made  and  executed  in  the 
presence  of  .at.Jerfst  two  attesting  witnesses,  after  the  allow- 
ance of  sqejr4k;elaim,  the  ascertainment  of  the  amount  due,  and 
the  issui&g'qf  a  warrant  for  the  payment  thereof.  Such  traus- 
fers,  asdtjgmnents,  and  powers  of  attorney  must  recite  the  war- 
rant *ftf.  payment,  and  must  be  acknowledged  by  the  person 
mafciog  them  before  an  officer  having  authority  to  take 
acknowledgments  of  deeds,  and  shall  be  certified  by  the  officer ; 
and  it  must  appear  by  the  certificate  that  the  officer,  at  the 
time  of  the  acknowledgment,  read  and  fully  explained  the 
transfer,  assignment,  or  warrant  of  attorney  to  the  person 
acknowledging  the  same." 

In  the  case  of  Goodman  v.  Niblack  (102  U.  S.,  556, 560)  it  was 
ruled  that  the  sole  purpose  of  the  above  section  was  to  protect 
the  Government  and  not  the  parties  to  the  assignment;  that 
the  mischiefs  designed  to  be  remedied  by  said  section  are 
mainly  two: 

"  First.  The  danger  that  the  rights  of  the  Government  might 
be  embarrassed  by  having  to  deal  with  several  persons  instead 
of  one,  and  by  the  introduction  of  a  party  who  was  a  stranger 
to  the  original  transaction. 

"Second.  That,  by  the  transfer  of  such  a  claim  against  the 
Government  to  one  or  more  persons  not  originally  interested 
in  it,  the  way  might  be  conveniently  opened  to  such  improper 
influences  in  prosecuting  the  claim  before  the  departments,  the 
courts,  or  the  Congress  as  desperate  cases,  when  the  reward 
is  contingent  on  success,  so  often  suggest77 

In  Price  v.  Forest  (173  U.  S.,  410,  423)  it  was  held  that— 

"The  object  of  Congress  by  section  3477  was  to  protect  the 
Government  and  not  the  claimant,  and  to  prevent  frauds  upon 
the  Treasury." 
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We  are  not  informed  by  Congress  as  to  what  the  mischiefs 
are  at  which  the  statute  is  aimed. 

In  construing  a  statute  we  should  look  not  only  to  the  words 
but  to  the  object  and  purpose,  the  effect  and  consequences,  and 
the  spirit  and  reason  of  the  law.  The  above  decisions  give 
point  to  the  statute  under  consideration  and  furnish  a  key  to 
its  meaning  by  directing  attention  to  its  object  and  purpose 
and  the  mischiefs  against  which  it  is  directed.  If  its  sole 
object  and  purpose  was  to  protect  the  Government  by  curing 
an  evil  it  should  not  be  construed  as  applicable  to  something 
in  which  the  evil  does  not  lie. 

In  Erwin  v.  United  States  (97  U.  8.,  392)  it  was  held  that 
said  section  does  not  prohibit  the  passing  or  transfer  of  claims 
against  the  Government  to  heirs,  devisees,  or  assignees  in 
bankruptcy,  because  the  passing  or  transfer  of  claims  against 
the  Government  in  such  case  is  not  within  the  evil  at  which 
the  statute  is  aimed. 

In  Goodman  v.  Niblack,  supra,  it  was  held  that  said  section 
did  not  prohibit  a  voluntary  assignment  by  an  insolvent  debtor 
of  all  his  effects,  including  a  claim  against  the  Government, 
for  the  benefit  of  his  creditors,  because  such  an  act  did  not 
come  within  the  evil  which  Congress  sought  to  suppress  by  it. 

In  Price  v.  Forest,  supra,  it  was  held  that  an  order  by  a  State 
judicial  tribunal  having  jurisdiction  of  the  parties  ordering 
the  claimant  to  assign  a  claim  against  the  Government  to  a 
receiver  appointed  by  the  court  was  not  prohibited  by  said 
section.    In  that  case  the  court  said : 

"As  this  court  has  said,  the  object  of  Congress  by  section 
3,477  was  to  protect  the  Government,  and  not  the  claimant, 
and  to  prevent  frauds  upon  the  Treasury.  Bailey  v.  United 
States ,  (109  U.  8.,  432);  Hohbs  v.  McLean,  (117  U.  8.,  5<>7),- 
Freedman1*  Savings  Co.  v.  Shepherd,  (127  U.  8.,  494,606). 
There  was  no  purpose  to  aid  those  who  had  claims  for  money 
against  the  United  States  in  disregarding  the  just  demands 
of  their  creditors.  We  perceive  nothing  in  the  words  or  object 
of  the  statute  that  prevents  any  court  of  competent  jurisdic- 
tion as  to  subject-matter  and  parties  from  making  such  orders 
as  may  be  necessary  or  appropriate  to  prevent  one  who  has  a 
claim  for  money  against  the  Government  from  withdrawing 
the  proceeds  of  such  claim  from  the  reach  of  his  creditors, 
provided  such  orders  do  not  interfere  with  the  examination  and 
allowance  or  rejection  of  such  claim  by  the  proper  officers  of 
the  Government,  nor  in  any  wise  obstruct  any  action  that  such 
officers  may  legally  take  under  the  statutes  relating  to  the 
allowance  or  payment  of  claims  against  the  United  States." 
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In  Bailey  v..  United  States  (109  U.  S.,  432),  it  was  held  that 
payment  by  the  accounting  officers  of  a  claim  against  the  United 
States  to  one  who  has  been  authorized  by  the  claimant  to 
receive  it,  by  power  of  attorney  before  the  allowance  of  the 
claim,  is  good  as  between  the  Government  and  the  claimant, 
where  at  the  time  of  such  payment  such  power  of  attorney  is 
unrevoked.  In  such  a  case  the  claimant  is  estopped  by  the 
payment  to  the  person  authorized  by  him  to  receive  it.  In 
that  case  the  court  said : 

"A  mere  power  of  attorney  given  before  the  warrant  is 
issued — so  long  at  least  as  it  is  unexecuted — may  undoubtedly 
be  treated  by  the  claimant  as  absolutely  null  and  void  in  any 
contest  between  him  and  his  attorney  in  fact.  And  it  may  be 
so  regarded  by  the  officers  of  the  Government  whose  duty  it 
is  to  adjust  the  claim  and  issue  a  warrant  for  its  amount.  But 
if  those  officers  choose  to  make  payment  to  the  person  whom 
the  claimant,  by  formal  power  of  attorney,  has  accredited  to 
them  as  authorized  to  receive  payment,  the  claimant  can  uot 
be  permitted  to  make  his  own  disregard  of  the  statute  the 
basis  for  impeaching  the  settlement  had  with  his  agent.  To 
hold  otherwise  would  be  inconsistent  with  the  ruling  hereto- 
fore made— and  with  which,  upon  consideration,  we  are  entirely 
satisfied — that  the  purpose  of  Congress,  by  the  enactments  in 
question,  was  to  protect  the  Government  against  frauds  upon 
the  part  of  claimants  and  those  who  might  become  interested 
with  them  in  the  prosecution  of  claims,  whether  before  Con- 
gress or  the  several  departments.  The  title  of  the  act  of  1853 
suggests  this  purpose.  It  is  to  prevent  frauds  upon  the  Treas- 
ury. An  effectual  means  to  that  end  was  to  authorize  the 
officers  of  the  Government  to  disregard  any  assignment  or 
transfer  of  a  claim,  or  any  power  of  attorney  to  collect  it, 
unless  made  or  executed  utter  the  allowance  of  the  claim,  the 
ascertainment  of  the  amount  due  thereon,  and  the  issuing  of 
the  warrant  for  the  payment  thereof." 

In  Lopez  v.  United  States  (24  Ct.  CI.,  84)  was  a  case  referred 
to  the  court  by  the  Secretary  of  the  Treasury  under  the  Bow- 
man Act  to  determine — 

1.  Whether  assignments  or  transfers  of  claims  of  witnesses 
are  valid  under  the  law. 

2.  Whether  purchasers,  assignees,  or  transferees  of  such 
claims  have  such  rights  as  make  it  obligatory  on  the  account- 
ing officers  to  state  and  certify  accounts  in  favor  of  such  pur- 
chasers, assignees,  or  transterees. 

3.  Whether  a  marshal  is  authorized  under  the  law  to  pay 
witness  fees  to  any  other  persons  than  those  in  whose  favor 
they  have  been  taxed  and  allowed  by  the  court. 
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In  that  case  tbe  court  held : 

"  (1)  A  marshal  may  pay  witness  fees  to  persons  other  than 
those  in  whose  favor  such  fees  are  taxed  by  the  court,  upon 
tbe  unrevoked  and  undisputed  orders,  assignments,  or  trans- 
fers thereof  by  the  witnesses. 

"  (2)  Such  unrevoked  and  undisputed  orders,  assignments, 
and  transfers  are  so  far  valid  under  tbe  law  that  if  payment 
be  made  thereon  the  assignors  will  be  estopped  from  setting 
up  any  other  claim  on  their  behalf,  and  such  payment  will  be 
a  valid  discharge  of  the  indebtedness. 

"  (3)  While  the  accounting  officers  of  the  Treasury  may  state 
and  certify  accounts  in  favor  of  such  purchasers,  assignees,  or 
transferees  whose  assignments  are  not  controverted,  they  may 
exercise  their  own  discretion  in  the  matter,  with  due  regard  to 
the  convenience  of  parties  and  the  Government.  Such  assign- 
ees have  no  rights  which  make  it  obligatory  upon  the  account- 
ing officers  to  so  state  accounts  in  their  favor." 

In  1  Comp.  Dec.,  142,  was  a  case  where  Thomas  P.  Morgan 
had  executed  to  George  H.  Boswell  a  power  of  attorney  author- 
izing said  Boswell  to  "  demand  and  receive  all  moneys  that 
may  be  due  me  for  work  done  by  reason  of  a  contract  entered 
into  with  the  United  States  by  M%j.  Charles  E.  L.  B.  Davis, 
United  States  Engineers,  for  dredging  in  Occoquan  Greek, 
Virginia,  and  Aquia  Creek,  Virginia,  under  date  of  October 
27, 1894." 

In  tbe  course  of  his  decision  in  the  above  case  Comptroller 
Bowler,  in  speaking  of  the  Lopez  case,  supra,  said : 

"  I  am  impressed  with  the  idea  that  the  court  [in  the  Lopez 
case]  failed  to  distinguish  the  distinction  between  a  holding 
that  a  person  whose  claim  had  been  paid  under  a  power  of 
attorney  given  by  him  was  estopped  from  claiming  a  second 
payment  to  himself,  and  the  conferring  of  the  right  upon  the 
accounting  or  disbursing  officers  of  the  Government  to  make 
such  payments  in  contravention  of  the  statute.  However  that 
may  be,  that  case  distinctly  holds  that  the  accounting  officers, 
and  necessarily,  therefore,  the  disbursing  officers,  are  not  com- 
pelled in  any  cases  to  recognize  assignments  or  powers  of  at- 
torney, although  they  may  exercipe  their  own  discretion  in  the 
matter,  with  due  regard  to  the  convenience  of  parties  and  of 
the  Government.  •  •  •  As,  in  my  opinion,  section  3477 
prohibits  the  giving  of  such  powers  of  attorney  as  the  one 
given  by  Mr.  Morgan  to  Mr.  Boswell,  and  as  it  is  held  in  the 
Lopez  case  that  it  is  in  the  discretion  of  the  accounting  officers 
whether  they  shall  recognize  such  powers  of  attorney  or  not, 
in  order  to  carry  out  the  evident  spirit  of  the  section,  I  deem 
it  my  duty  to  refuse  to  approve  any  such  powers  in  future." 
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In  1  Comp.  Dec,  119,  it  was  held  that  section  3477,  suprar 
prohibits  a  marshal  from  recognizing  any  assignment  or  power 
of  attorney  in  the  payment  of  witnesses'  and  jurors'  fees,  butr 
if  in  fact  payments  have  been  made  by  a  marshal  to  the  holder 
of  an  assigned  witness'  or  juror's  certificate,  and  it  is  affirma- 
tively shown  that  the  power  of  attorney  was  undisputed  or 
unrevoked,  either  by  the  voluntary  action  of  the  principal  or 
by  his  death,  at  the  time  of  payment,  such  payments  must  be 
credited  by  the  accounting  officers  in  the  settlement  of  his 
accounts.  In  the  course  of  the  decision  in  the  above  case 
Comptroller  Bowler  said : 

"  After  a  careful  reading  of  all  the  cases  in  which  this  sec- 
tion [3477]  has  been  discussed,  together  with  the  opinions  of 
various  Attorneys-General  and  Comptrollers  thereon,  I  have 
reached  the  conclusion  that  Congress  intended  by  this  section 
to  prohibit  the  payment  of  claims  against  the  Government  to 
any  but  the  original  claimant,  except  in  the  manner  indicated 
in  the  section,  although  if,  in  contravention  of  the  section,  pay- 
ment is  in  fact  made  to  an  assignee  or  a  donee  of  an  unrevoked 
power  of  attorney  the  original  claimant  will  be  estopped  from 
asserting  the  invalidity  of  the  payment  so  as  to  demand  a 
second  payment  to  himself." 

In  4  Comp.  Dec,  196,  it  was  held  by  Comptroller  Tracewell 
that  an  assignment  of  a  judgment  against  the  United  States 
made  before  "  the  issuing  of  a  warrant  for  the  payment  thereof 
is  null  and  void  under  said  section  3477  as  to  the  accounting 
officers,  and  that  it  should  not  be  recognized  by  them. 

On  April  25, 1867,  Second  Comptroller  Brodhead,  upon  con- 
sultation with  the  auditors  whose  work  was  subject  at  that 
time  to  revision  by  the  Second  Comptroller,  adopted  a — 

u  Scale  of  fees  to  be  allowed  claim  agents  or  attorneys  for 
the  collection  of  back  pay,  bounty,  prize  money,  or  other  moneys 
due  from  the  United  States  to  persons  who  are  or  have  been 
officers  or  enlisted  men  of  the  Army,  Navy,  or  Marine  Corps  of 
the  United  States,  or  their  heirs,  except  in  cases  of  colored 
claimants,  for  the  collection  of  whose  claims  the  amount  of  fees 
is  prescribed  in  section  2,  act  of  July  26, 1866,  and  joint  resolu- 
tion No.  25,  approved  March  29, 1867,  viz: 

"For  the  preparation  and  prosecution  of  claims  for,  and  the 
collection  and  remittance  of,  all  sums  not  exceeding  $200, 10 
per  centum ;  for  all  sums  exceeding  $200  and  less  than  $800, 10 
per  centum  on  the  first  $200  and  5  per  centum  on  the  remainder 
thereof;  and  for  all  sums  of  $800  and  upward,  $50;  and  said 
fees  shall  iuclude  all  expenses  incident  to  the  collection  of 
said  claims,  except  the  expense  of  the  necessary  notarial  or 
other  acknowledgments,  which  shall  be  defrayed  by  the  claim- 
ant; and  any  agent  or  attorney  who  shall  charge,  directly  or 
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indirectly,  in  any  case,  a  greater  sum  for  his  services  in  pre* 
paring  and  prosecuting  said  claims,  and  collecting  and  remit- 
ting the  amount  due,  shall  be  deemed  guilty  of  malpractice, 
and  upon  satisfactory  evidence  of  the  fact  of  such  overcharge 
being  presented  to  the  Second,  Third,  or  Fourth  Auditor,  or  to 
the  Second  Comptroller,  said  agent  or  attorney  shall  be  sus- 
pended from  the  further  prosecution  of  claims  of  any  kind  in  or 
through  any  or  either  of  the  above-named  offices."  (Second 
Gomp.  Letter  Book,  v.  30,  p.  328.) 

The  act  of  July  7, 1884  (23  Stat.,  258),  provides: 

"That  the  Secretary  of  the  Treasury  may  prescribe  rules 
and  regulations  governing  the  recognition  of  agents,  attorneys, 
or  other  persons  representing  claimants  before  his  Department, 
and  may  require  of  such  persons,  agents,  and  attorneys,  before 
being  recognized  as  representatives  of  claimants,  that  they 
shall  show  that  they  are  of  good  character  and  in  good  repute, 
possessed  of  the  necessary  qualifications  to  enable  them  to 
render  such  claimants  valuable  service,  and  otherwise  compe- 
tent to  advise  and  assist  such  claimants  in  the  presentation  of 
their  cases.  And  such  Secretary  may,  after  due  notice  and 
opportunity  for  hearing,  suspend  and  disbar  from  farther  prac- 
tice before  his  Department  any  such  person,  agent,  or  attorney 
shown  to  be  incompetent,  disreputable,  or  who  refuses  to  com- 
ply with  the  said  rules  and  regulations,  or  who  shall,  with 
intent  to  defraud,  in  any  manner  willfully  and  knowingly  de- 
ceive, mislead,  or  threaten  any  claimant  or  prospective  claim- 
ant, by  word,  circular,  letter,  or  by  advertisement." 

After  the  act  of  April  10, 1860  (16  Stat.,  54),  section  3  of 
which  authorized  the  payment  of  attorney  fees  in  bounty  cases, 
the  practice  arose  in  the  Department  not  only  of  allowing  but 
also  of  paying  direct  to  the  agent  or  attorney  the  fees  pre- 
scribed by  the  circular  of  Second  Comptroller  Brodhead,  supra. 

On  February  6, 1886,  Hon.  Daniel  Manuing,  Secretary  of  the 
Treasury,  made  a  regulation,  rule  4  of  which  provides : 

"The  head  of  any  bureau  may  require  an  attorney  or  agent 
to  present  satisfactory  evidence  that  the  claimant  has  author- 
ized him  to  prosecute  the  claim,  but  no  draft  will  be  delivered 
to  such  attorney  or  agent,  unless  he  files  a  power  of  attorney, 
duly  witnessed  and  acknowledged,  expressly  authorizing  him 
to  receive  it"    (Treas.  Cir.  No.  13.) 

On  October  14, 1886,  Hon.  0.  S.  Fairchild,  Acting  Secretary 
of  the  Treasury,  amended  rule  4  of  the  regulation  governing 
attorneys  and  agents  practicing  before  the  Treasury  Depart- 
ment, issued  February  6, 1886,  so  as  to  read  as  follows,  the 
same  to  take  eifect  on  and  after  December  1, 1886 : 

"  The  head  of  any  bureau  may  require  an  attorney  or  agent 
to  present  satisfactory  evidence  that  the  claimant  has  author- 
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ized  him  to  prosecute  the  claim,  but  in  all  cases  of  the  allow- 
ance of  a  claim,  the  draft  or  check  for  the  payment  of  the 
same  will  be  delivered  to  the  claimant  in  person  or  sent  to  him 
by  mail  at  his  actual  post-office  address."    (Treas.  Oir.,  No. 

142.) 

On  October  12, 1887,  Hon.  O.  S.  Fairchild,  Secretary  of  the 
Treasury,  by  Treasury  Circular  No.  115,  again  amended  said 
regulations,  which  circular,  among  other  things,  provides : 

"  The  practice  now  prevailing  in  the  Department  with  refer- 
ence to  the  fees -of  attorneys  in  back  pay,  bounty,  and  other 
cases  of  persons  at  any  time  employed  in  the  military  or  naval 
service  of  the  United  States,  and  to  the  payment  of  such  fees, 
will  remain  unchanged.  The  Secretary  reserves  the  right  in 
all  cases  to  make  such  special  orders  as  may  be  proper." 

On  October  14, 1890,  Hon.  William  Windom,  Secretary  of 
the  Treasury,  by  Treasury  Circular  No.  94,  further  amended 
said  regulations,  which  circular,  among  other  things,  provides: 

"  1.  No  attorney  or  agent  will  be  recognized  in  the  prosecu- 
tion of  claims  before  the  Department  or  any  bureau  thereof 
unless  duly  authorized  to  act  as  such  by  a  properly  executed 
power  of  attorney.    *    *    * 

"  The  practice  now  in  force  with  reference  to  the  fees  of 
attorneys  and  agents  in  back  pay,  bounty,  and  other  cases  of 
persons  at  any  time  employed  in  the  military  or  naval  service 
of  the  United  States,  and  to  the  paymeut  of  .such  fees,  will 
remain  unchanged.  And  all  orders  heretofore  issued  which 
may  be  in  conflict  with  the  provisions  of  this  amendment  are 
hereby  revoked.  The  Secretary  reserves  the  right  in  all  cases 
to  make  such  special  orders  as  may  be  proper." 

The  question  presented  is  whether  the  practice  of  allowing 
claim  agents  or  attorneys  the  fees  which  were  adopted  and 
prescribed  by  Second  Comptroller  Broadhead,  supra,  and  the 
practice  of  paying  such  fees  directly  to  them,  which  has  existed 
in  the  Department  since  1869,  and  which  has  continued  from 
that  time  to  the  present,  and  still  continues,  and  which  has 
been  approved  and  continued  by  different  Secretaries  of  the 
Treasury,  shall  now  be  discontinued  and  declared  to  be  illegal 
and  without  authority  of  law.  I  do  not  understand  that  the 
power  of  attorney  mentioned  in  the  decision  by  the  Auditor 
assumes  to  transfer  the  claim  or  any  interest  therein  to  the 
attorney  or  agent. 

If  a  claimant  in  the  class  of  cases  under  consideration  should 
execute  a  power  of  attorney  to  an  agent  or  attorney  authoriz- 
ing him  to  prosecute  a  claim  to  a  final  settlement  and  to  receive 
therefor  the  fees  fixed  by  Treasury  regulations,  as  above  set 
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forth,  payment  of  such  fees  by  the  United  States  to  such 
agent  or  attorney,  under  such  power  of  attorney,  unrevoked 
and  in  force  at  the  time  of  such  payment,  would  be  binding 
upon  the  claimant  and  would  discharge  the  obligation  of  the 
Government  to  the  extent  of  such  payment. 

To  hold  that  the  practice  of  allowing  to  such  agent  or  attor- 
ney under  such  circumstances  the  fees  which  have  been  fixed 
by  departmental  regulation  as  a  just  compensation  for  his 
services  in  the  prosecution  of  a  claim  of  the  kind  under  con- 
sideration to  a  final  settlement  (and  which  so  far  as  known 
are  satisfactory  to  both  the  claimant  and  the  agent  or  attor- 
ney) is  illegal  would  be  to  overrule  a  practice  which  originated 
in  the  Treasury  Department*,  and  which  has  been  approved 
and  continued  in  force  by  different  Secretaries  of  the  Treas- 
ury by  departmental  regulations  for  over  thirty-two  years. 
If  a  construction  has  been  placed  upon  the  law,  the  correct- 
ness of  which  is  doubtful,  and  such  construction  has  been 
adopted  and  followed  for  many  years  by  those  charged  with 
the  execution  of  the  law,  such  construction  should  not  be 
overthrown,  except  it  is  clearly  wrong,  or  upon  urgent  consid- 
erations of  public  policy.  The  act  of  July  7, 1884,  supra,  author- 
izes the  Secretary  of  the  Treasury  to  prescribe  rules  and  reg- 
ulations governing  the  recognition  of  agents,  attorneys,  and 
other  persons  representing  claims  before  his  Department. 
Since  the  passage  of  the  above  act  the  practice  under  consid- 
eration has  been  continued  by  different  Secretaries  by  depart- 
mental regulation. 

The  regulation  which  fixes  the  fee  the  agent  or  attorney 
shall  charge  the  claimant,  and  provides  that  if  he  shall  charge 
directly  or  indirectly  in  any  case  a  greater  sum  he  shall  be  sus- 
pended from  further  prosecution  of  claims  before  the  Depart- 
ment, it  would  seem  was  a  regulation  in  the  interest  of  the 
claimant  and  for  the  convenience  of  the  Government.  The 
scale  of  fees  seems  to  be  reasonable  and  fair,  and  as  the  prac- 
tice to  my  mind  is  not  clearly  in  violation  of  law  and  as  I  am 
not  able  to  see  any  evil  or  mischief  that  can  come  to  the  Gov- 
ernment from  its  continuance  I  am  not  willing  to  disturb  it. 

The  proposed  decision  of  the  Auditor  is  not  approved. 
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TRAVEL   PAY    TO    A   SOLDIER  DISCHARGED   FOR 
DISABILITY  CAUSED  BY  HIS  OWN  MISCONDUCT. 

Under  the  act  of  March  16, 1896,  which  provides  that  "  no  enlisted  man 
discharged  by  order  of  the  Secretary  of  War  for  disability  caused  by 
his  own  misconduct "  shall  be  entitled  to  traveling  allowances,  to 
deprive  a  soldier  of  his  right  to  such  allowances  the  terms  of  the  act 
must  be  strictly  complied  with,  and  by  its  terms  it  applies  only  to  a 
discharge  by  the  Secretary  of  War,  and  for  the  specific  cause  described 
and  no  other. 

{ Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  August 

11,  1899.) 

I  have  received  from  the  Paymaster-General,  by  your  direc- 
tion, a  request  for  a  decision  upon  the  question  whether  a  sol- 
dier discharged  for  disability  caused  by  venereal  disease  is 
excluded  from  a  right  to  travel  pay  by  the  act  March  16, 1896 
(29  Stat.,  63). 

The  papers  submitted  consist  of  a  copy  of  an  indorsement 
made  by  the  Surgeon-General  of  the  Army  March  19, 1898, 
relative  to  the  case  of  Hamilton  Williams,  private  Troop  K, 
Ninth  United  States  Cavalry,  a  letter  from  Major  George  W. 
Baird,  paymaster  of  the  Army  to  the  Paymaster-General  of 
the  Army,  dated  June  20, 1899,  stating  his  views  as  to  what  is 
to  be  regarded  as  misconduct,  and  the  indorsement  thereon. 

It  does  not  appear  that  the  request  for  decision  has  any 
reference  to  a  payment  to  be  made  to  Williams,  and  no  specific 
facts  in  any  case  are  submitted,  it  is  therefore  construed  to  be 
a  request  for  my  construction  of  the  act  of  March  16, 1896,  to 
be  used  as  a  guide  to  paymasters  in  the  matter  of  paying  or 
refusing  to  pay  travel  allowances  to  soldiers  discharged  for 
disability  caused  by  venereal  disease. 

In  his  indorsement  submitting  the  question  the  Acting 
Paymaster-General  says : 

"It  has  been  the  custom  of  the  Pay  Department  to  take  the 
view  that  travel  pay  is  not  forfeited  for  such  a  disability  when 
it  does  not  appear  on  final  statements  that  the  man  was  dis- 
charged by  Secretary  of  War  for  *  disability  caused  by  his  own 
misconduct.' " 

Section  1290  of  the  Revised  Statutes  provides: 

"  When  a  soldier  is  discharged  from  the  service,  except  by 
way  of  punishment  for  an  offense,  he  shall  be  allowed  trans- 
portation and  subsistence  from  the  place  of  his  discharge  to 
the  place  of  his  enlistment,  enrollment,  or  original  muster  into 


Digitized  byLjOOQlC 


TRAVEL   PAY   TO   SOLDIERS.  Ill 

the  service.  The  Government  may  furnish  the  same  in  kind, 
but  in  case  it  shall  not  do  so  he  shall  be  allowed  travel  pay 
and  commutation  of  subsistence  for  such  time  as  may  be  suffi- 
cient for  him  to  travel  from  the  place  of  discharge  to  the  place 
of  his  enlistment,  enrollment,  or  original  muster  into  the  serv- 
ice, computed  at  the  rate  of  one  day  for  every  twenty  miles.'1 

Excepting  the  provisions  of  the  act  of  March  16,  1896,  and 
except  during  the  period  from  June  22,  1874,  to  February 
26, 1877,  wheu  an  honorable  discharge  was  a  condition  prece- 
dent to  payment  of  travel  allowances  under  section  1290  of 
the  Revised  Statutes  as  it  then  stood,  the  law  from  January 
29, 1813  (see  sec.  15,  act  of  January  29, 1813,  2  Stat.,  796),  to 
the  present  time  has  been  in  all  essential  particulars  as  it  now 
stands  under  section  1290,  Revised  Statutes,  supra. 

Under  said  section  soldiers  discharged  for  a  disability  caused 
by  venereal  diseases  have  uniformly  been  held  to  be  entitled 
to  travel  allowances,  as  they  were  not  discharged  for  their 
own  convenience  nor  by  way  of  punishment  for  an  offense. 

This  fact  is  so  well  understood  that  citations  are  unneces- 
sary. 

The  act  of  March  16, 1896  (29  Stat.,  63),  under  which  the 
question  submitted  arises,  provides : 

41  That  no  enlisted  man  discharged  by  order  of  the  Secretary 
of  War  for  disability  caused  by  his  own  misconduct  shall  be 
entitled  to  the  travel  allowances  provided  for  in  sectioq  twelve 
hundred  and  ninety  of  the  Revised  Statutes." 

Under  this  act  a  soldier  may  be  discharged  far  from  home 
without  means  to  secure  transportation  and  subsistence  to  his 
home  or  to  the  place  of  his  enlistment  and  thus  subjected  to  a 
severe  penalty. 

The  act  being  of  a  penal  nature  must  be  strictly  construed, 
and  not  extended  by  implication. 

44  The  general  words  of  a  penal  statute  shall  be  restrained 
for  the  benefit  of  him  against  whom  the  penalty  is  inflicted." 
(Potter's  Dwarris,  p.  245.) 

Section  1342,  Revised  Statutes,  article  4,  provides  as  fol- 
lows: 

44  No  enlisted  man,  duly  sworn,  shall  be  discharged  from  the 
service  without  a  discharge  in  writing,  signed  by  a  field  officer 
of  the  regiment  to  which  he  belongs,  or  by  the  commanding 
officer,  when  no  field  officer  is  present;  and  no  discharge  shall 
be  given  to  any  eulisted  man  before  his  term  of  service  has 
expired,  except  by  order  of  the  President,  the  Secretary  of 
War,  the  commanding  officer  of  the  department,  or  by  sen- 
tence of  a  general  court  martial." 
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The  Secretary  of  War,  therefore,  is  not  the  ouly  officer  who 
has  power  to  discharge  a  soldier  before  his  term  of  service  has 
expired.  But  to  bring  a  soldier  within  the  provisions  of  the 
act  of  March  16,  1896,  supra,  he  must  be  discharged  by  order 
of  the  Secretary  of  War  for  a  disability  caused  by  his  own 
misconduct. 

I  am  of  the  opinion  that  the  law  requires  strict  compliance 
with  all  of  three  conditions  to  deprive  a  soldier  of  his  right  to 
travel  allowances,  to  wit: 

1.  The  soldier  must  be  discharged  by  order  of  the  Secretary 
of  War.    If  he  is  otherwise  discharged,  the  act  does  not  apply. 

2.  The  discharge  must  be  for  a  disability.  If  the  soldier  is 
discharged  for  any  cause  other  than  disability,  the  act  does 
not  apply  to  his  case. 

3.  The  disability  for  which  he  is  discharged  must  have  been 
caused  by  his  own  misconduct.  If  the  discharge  is  ordered 
by  the  Secretary  of  War  for  a  disability,  the  act  can  not  apply 
unless  the  disability  was  caused  by  the  soldier's  own  miscon- 
duct. 

Venereal  diseases  are  of  different  kinds  and  degrees.  They 
may,  or  may  not,  amount  to  a  disability.  They  are  usually 
caused  by  misconduct,  but  not  always.  A  soldier's  disability 
may  be  caused  by  wounds  or  several  diseases,  including 
veueeral  disease,  but  the  venereal  disease  of  itself  may  not 
amount' to  a  disability. 

The  fact  that  a  soldier  has  a  venereal  disease  is  simply  a 
matter  of  evidence  to  be  considered  by  the  Secretary  of  War 
in  determining  whether  the  soldier's  disability  was  caused  by 
his  own  misconduct.  The  fact  that  a  soldier  has  venereal  dis- 
ease is  strong  evidence  of  misconduct  but  is  not  conclusive, 
and  may  be  shown  to  have  been  contracted  innocently. 

I  am  of  the  opinion  that  the  act  was  intended  by  Congress 
to  vest  in  the  Secretary  of  War  exclusive  jurisdiction  to  deter- 
mine, first,  the  disability  of  the  soldier;  second,  whether  such 
disability  was  caused  by  his  misconduct. 

If  such  disability  existed  and  has  been  caused  by  the  sol- 
dier's misconduct  and  the  Secretary  so  determines  and  orders 
his  discharge,  then  the  a&t  deprives  the  soldier  of  travel 
allowances. 

In  order  that  the  act  may  be  carried  into  effect,  and  in  order 
that  it  may  not  be  applied  to  soldiers  who  do  not  come  within 
its  provisions,  it  is  suggested  that  the  finding  of  the  Secretary 
of  War  that  the  soldier's  disability  was  caused  by  his  own 
misconduct  be  stated  iu  the  order  for  discharge. 
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A  statement  in  the  order  that  the  soldier  is  entitled  to  travel 
allowances  after  the  Secretary  of  War  has  determined  that 
his  disability  was  caused  by  his  own  misconduct,  and  has 
ordered  his  discharge  for  said  disability,  is  in  violation  of  the 
law  aud  without  effect. 

If  the  statement  that  a  soldier  "  is  entitled  to  travel  pay  "  is 
intended  to  mean  that  it  does  not  appear  that  his  disability 
was  caused  by  his  misconduct,  or  the  statement,  "  this  soldier 
is  not  entitled  to  travel  pay,"  is  intended  to  mean  that  the  dis- 
ability was  caused  by  his  own  misconduct,  the  language  is 
unhappily  chosen,  forit  relates  to  a  matter  not  within  the  juris- 
diction of  the  Secretary  of  War,  and  does  not  determine  the 
soldier's  rights  in  respect  to  travel  allowances.  A  soldier  dis- 
abled by  venereal  diseases  may  be  discharged  by  a  depart- 
ment commander  on  a  surgeon's  certificate  of  disability  in  the 
same  manner  as  on  a  surgeon's  certificate  of  disability  for  any 
other  disease  or  for  wounds;  and,  on  such  discharge,  the  sol 
dier  is  entitled  to  travel  allowances  under  section  1290  of  the 
Revised  Statutes,  unless  the  Secretary  of  War  in  such  case 
has  ordered  his  discharge  for  disability  caused  by  his  own  mis- 
conduct. 

As  no  specific  case  was  presented,  this  reply  is  necessarily 
general  in  its  nature. 

It  is  understood  that  the  question  submitted  relates  only  to 
soldiers  discharged  before  they  have  a  right  to  discharge  by 
reason  of  expiration  of  term  or  close  of  the  war. 


APPROVAL  BY  TELEPHONE   OF  A  COMPLAINT 
MADE  BY  A  DEPUTY  MAESHAL. 

Under  the  act  of  May  28, 1896,  which  provides  that  no  warrant  of  arrest 
for  violations  of  the  internal-revenue  laws  shall  be  issued  upon  the 
complaint  of  a  private  citizen  "unless  first  approved  in  writing"  by 
a  district  attorney,  the  issue  of  a  warrant  upon  a  complaint  made  by 
a  field  deputy  marshal,  which  was  approved  by  the  district  attorney 
by  telephone,  even  though  subsequently  rednced  to  writing,  is  not 
authorized. 

(Decision  by  Comptroller  Tracewell,  August  11,  1899.) 

The  Auditor  for  the  State  and  other  Departments  in  the  set- 
tlement of  the  account  of  W.  O.  Mims,  United  States  commis- 
sioner for  the  eastern  district  of  Tennessee,  for  the  quarter 
ending  March  31,  1899,  made  the  following  disallowance : 

u  All  fees,  case  v.  J.  Lewis,  Gomp.  Dec,  Stinson,  $9.40." 
22184— Vol.  6 8 
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From  this  decision  the  commissioner,  by  his  attorney,  appeals, 
and  requests  a  revision  by  this  office. 

The  facts  in  the  case  referred  to  are  folly  set  forth  in  the 
affidavit  of  the  commissioner  and  the  certificate  of  the  district 
attorney  attached  to  the  account. 

The  affidavit  of  the  commissioner,  so  far  as  it  relates  to  the 
issue  herein,  is  as  follows: 

"  That  no  warrant  of  arrest  mentioned  in  said  account  was 
issued  in  an  internal-revenue  case  upon  the  sworn  complaint 
of  a  private  citizen  unless  first  approved  in  writing  by  the 
United  States  district  attorney  with  the  exception  of  the  war- 
rant in  the  case  of  The  United  States  v.  Jake  Lewis,  this  warrant 
was  issued  under  the  following  circumstances,  viz :  The  de- 
fendant, Lewis,  was  caught  by  Pink  Maples,  deputy  marshal, 
in  the  act  of  running  an  illicit  distillery,  and  was  then  and 
there  arrested  and  brought  before  me;  and  there  being  no 
collector  or  deputy  collector  closer  than  Knoxville,  Tenn.  (63 
miles  away),  the  deputy  marshal  made  complaint  before  me  in 
writing,  setting  forth  the  facts  of  the  case  and  swore  to  the 
same.  I  then  went  to  the  telephone  and  called  up  the  district 
attorney  in  his  office  at  Knoxville,  explained  the  nature  of  the 
case  and  the  contents  of  the  complaint  to  him,  and  he  then 
and  there  authorized  and  instructed  me  to  issue  a  warrant 
upon  said  complaint,  which  I  did,  and  I  tried  the  defendant, 
held  him  to  the  March  term,  1899,  of  the  Federal  court  at  Knox- 
ville, Tenn.,  where  he  was  tried  and  sentenced  to  eighteen 
months  in  the  penitentiary." 

And  the  certificate  of  the  district  attorney  contains  sub- 
stantially the  same  facts  as  those  stated  by  the  commissioner, 
with  this  additional  statement: 

"  The  commissioner  notified  me  in  my  office  in  Knoxville, 
Tenn.,  by  telephone,  of  the  facts  and  I  authorized  him  by 
word  of  speech  over  the  phone  to  issue  warrant,  approving 
same  over  the  phone.  The  defendant,  Lewis,  was  tried  by  the 
commissioner,  Mims,  committed  to  court,  and  at  the  last  term 
of  court  at  this  place  was  convicted  and  sentenced  to  eighteen 
months  in  penitentiary.  I  did  this  on  the  theory  that  the 
approval  over  the  telephone  would  be  sufficient,  and  to  save 
the  cost  to  the  Government  in  holding  the  defendant  in  cus- 
tody until  application  sworn  to  by  a  deputy  collector  could  be 
sent  the  commissioner.7' 

From  these  facts  it  is  evident  that  the  defendant  was  arrested 
and  carried  before  the  commissioner  by  virtue  of  section  9  of 
the  act  of  March  1, 1879  (20  Stat.,  341),  which,  in  connection 
with  the  proviso  to  section  19  of  the  act  of  May  28, 1896  (29 
Stat.,  184),  was  fully  considered  in  the  Stinson  case  (4  Comp. 
Dec.,  338),  cited  by  the  Auditor,  and  in  that  case,  as  well  as 
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in  Johnson's  case  ( id.  448),  it  is  held  that  a  United  States  com- 
missioner has  no  authority  to  issue  a  warrant  on  the  com- 
plaint of  a  deputy  marshal  who  arrested  a  defendant  in  the 
act  of  operating  an  illicit  distillery  without  the  approval  of 
the  district  attorney  as  required  by  the  act  of  May  28, 1896, 
supra,  and  unless  the  facts  in  this  case  constitute  an  excep- 
tion, and  the  complaint  was  approved  as  required  by  that  act 
before  the  warrant  was  issued,  then  the  rule  laid  down  in  the 
decisions  cited  is  conclusive. 

But  a  distinction  is  sought  to  be  made,  and  it  is  so  clearly 
set  out  in  the  argument  of  claimant's  attorney  that  I  have 
thought  it  not  amiss  to  incorporate  it  here: 

44  The  sole  question  is,  does  the  act  of  May  28, 1896,  require 
the  writing  to  be  done  prior  to  the  issuing  of  warrant,  or  is  it 
sufficient  if  the  approval  itself  is  made  prior  to  the  issuing  of 
warrant  and  is  evidenced  by  writing!  The  last  would  seem 
the  proper  construction,  since  by  it  the  act  is  made  to  accom- 
plish all  its  purposes,  while,  under  the  narrower  construction, 
many  criminals  would  doubtless  escape.  The  purpose  of  this 
particular  provision  was  to  prevent  vexatious  prosecutions. 
This  is  accomplished  by  submitting  the  matter  to  the  district 
attorney  and  receiving  his  approval  and  the  writing  is  to  fur- 
nish evidence  thereof,  and  since  such  a  certificate  by  the  dis- 
trict attorney  would  not  be  given  unless  the  case  was  correctly 
given,  etc.,  it  seems  immaterial  when  it  is  made.  That  in  act- 
ing without  personal  knowledge  of  such  approval  if  it  was  not 
in  writing,  the  commissioner  would  act  at  his  own  risk  does 
not  apply  here  since  there  is  no  question  but  that  the  prosecu- 
tion was  approved  in  fact  and  to  commissioners's  personal 
knowledge." 

There  is  force  in  this  contention,  and  I  should  be  disposed 
to  adopt  its  general  conclusions  were  it  not  for  the  plain  and 
mandatory  words  of  the  statute  (act  of  May  28, 1896,  supra), 
to  wit: 

"  Warrants  of  arrest  for  violations  of  internal-revenue  laws 
may  be  issued  by  United  States  commissioners  upon  the  sworn 
complaint  of  a  United  States  district  attorney,  assistant  United 
States  district  attorney,  collector  or  deputy  collector  of  inter- 
nal revenue  or  revenue  agent, -or  private  citizen,  but  no  such 
warrant  of  arrest  shall  be  issued  upon  the  sworn  complaint  of 
a  private  citizen  unless  first  approved  in  writing  by  a  United 
States  district  attorney." 

This  is  a  carefully  drawn  statute,  and  that  Congress  had  a 
definite  purpose  in  its  enactment  can  not  be  doubted,  which 
purpose  may  be  inferred  with  reasonable  certainty  when  we 
consider  the  fact  that  the  many  abuses  adverted  to  in  Stinson's 
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case,  supra,  were  the  prime  reasons  for  this  repressive  legisla- 
tion. And  in  order  that  there  might  be  no  room  for  mistake 
or  cavil,  it  provides  that  no  such  warrant  shall  issue  upon  the 
complaint  of  any  person  other  than  the  officers  mentioned 
"  unless  first  approved  in  writing  "  by  the  district  attorney. 

There  is  no  evidence  that  the  approval  here  was  ever 
reduced  to  writing;  but  be  that  as  it  may,  it  certainly  was  not 
in  writing  when  the  warrant  issued,  and  I  do  not  think  I  am 
in  error  in  saying  that  if  the  attorney  had  been  present  when 
the  complaint  was  made,  and  approved  it,  that  such  approval 
would  not  have  met  the  requirements  of  the  act  cited  unless 
it  had  been  "  in  writing"  before  the  warrant  was  placed  in  the 
hands  of  the  deputy  marshal  for  service.  And  if  this  be  cor- 
rect, or  even  if  it  be  not  correct,  the  approval  by  telephone  63 
miles  away  (or  for  any  other  distance,  as  to  that  matter)  is  not 
the  approval  required  by  law. 

As  before  intimated,  the  facts  and  circumstances  in  thip 
case  appeal  to  me  strongly  j  the  commissioner  evidently  acted 
in  good  faith,  the  ends  of  justice  have  been  met,  and  if  I  could 
see  any  way  by  which  the  fees  in  controversy  could  be  legally 
allowed,  I  should  certainly  allow  them;  but  the  act  cited  is 
intended  to  reform  abuses  by  restricting  the  conditions  upon 
which  warrants  of  this  class  can  be  issued,  and  being  manda- 
tory in  its  terms,  must  be  construed  strictly.  These  views  are 
strengthened  by  the  fact  that  the  act  of  August  14, 1894  (28 
Stat.,  416),  which  the  act  now  under  consideration  supersedes, 
provides  for  approval,  either  before  or  after  issue  of  warrant, 
without  saying  whether  the  approval  should  be  in  writing; 
and  the  irresistible  conclusion  is  that  for  this  reason,  or  some 
other,  that  act  was  not  satisfactory,  and  that  Congress  by  pro- 
viding in  the  present  act  that  the  approval  in  writing  must  be 
had  before  the  warrant  issued  intended  that  no  such  warrant 
should  issue  unless  the  terms  of  the  act  were  strictly  complied 
with. 

Under  my  view  of  the  law  the  disallowance  by  the  Auditor 
is  correct,  and.  his  action  is  sustained. 


FRAUDULENT  REPRESENTATION  OF  AGE. 

No  fraudulent  intention  can  be  imputed  to  a  surfman  in  the  Life-Saving 
Service  who,  relying  upon  information  given  to  him  by  his  mother, 
stated  in  an  examination  for  admission  to  the  service  that  he  was  44 
years  of  age,  even  if  his  statement  of  his  age  was  erroneous. 
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(Decision  by  Comptroller  Tracewell,  August  14, 1899.) 

The  Auditor  for  the  Treasury  Department  by  settlement 
dated  July  14,  1899,  disallowed  the  claim  of  Sylvanus  T. 
Gaboon,  late  surfman  at  Gay  Head  life-saving  station,  second 
district,  for  disability  pay  under  section  7  of  the  act  of  May  4, 
1882  (22  Stat.,  57),  from  November  27, 1898,  to  April  30, 1899, 
for  the  reason  "that  he  entered  the  Life-Saving  Service  under 
a  concealed  violation  of  the  rules  of  the  Department."  The 
late  surfman  has  applied  for  a  revision  of  his  claim  by  the 
Comptroller. 

The  regulations  of  the  Life-Saving  Service  contain  the  fol- 
lowing provision  relating  to  applicants  for  examination  for 
admission  to  the  grade  of  surfman: 

"An  applicant  must  be  a  citizen  of  the  United  States;  not 
under  18  or  over  45  years  of  age."    •    •    •    (Sec.  20,  par.  7.) 

In  his  application  for  examination  under  date  of  May  15, 
1897,  the  late  surfman  stated  that  the  date  of  his  birth  was 
"26  day  of  March,  1853."  And  that  his  age  on  his  last  birth- 
day was  "44  years." 

The  superintendent  of  the  second  life-saving  district  states 
in  a  communication  to  the  General  Superintendent  of  the  Life- 
Saving  Service,  dated  April  13, 1899,  that  he  personally  exam- 
ined the  records  of  the  town  of  Dennis,  Mass.,  in  which  are 
entered  the  dates  of  birth  of  the  children  of  Alexander  and 
Lucinda  Oahoon,  as  follows: 

•  •  •  "Sylvanus  Thatcher  Oahoon,  born  Mch.  21, 1847." 
•    •    • 

According  to  this  date  his  age  at  the  time  of  making  his 
application  for  examination  would  have  been  50  years.  The 
Superintendent  also  transmits  a  copy  of  the  record  of  the 
marriage  of  Sylvanus  T.  Gaboon  to  Laura  A.  Chase,  in  which 
the  names  of  the  parents  of  the  groom  are  given  as  "Alexander 
and  Lucinda  Gaboon,"  and  his  age  is  stated  as  "37  years;" 
the  date  of  the  marriage  being  March  23, 1887.  According  to 
these  dates  the  year  of  his  birth  would  be  1850,  and  his  age 
at  the  time  of  making  his  application  for  examination  would 
have  been  47  years.    (See  files,  division  of  appointments.) 

In  communications  to  the  General  Superintendent  of  the 
Life-Saving  Service,  dated  February  28  and  March  4, 1899,  the 
late  surfman  states  that  he  was  told  by  his  mother  that  he  was 
born  in  1853 ;  that  he  was  ignorant  of  the  fact  that  the  records 
of  the  town  of  Dennis  gave  his  birth  as  occurring  in  1847 ;  that 
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he  believed  on  the  statement  of  his  mother  and  by  common 
report  that  he  was  born  in  1853 ;  and  that  if  he  was  older  than 
the  latter  date  indicates  he  did  not  know  it.  He  also  transmits 
the  following  evidence  in  corroboration  of  his  statements: 

Charity  Nickerson  certifies  under  oath  that  she  was  present 
at  the  birth  of  Sylvanns  T.  Cahoon,  which  occurred  at  Dennis 
in  1853. 

Wilson  E.  Cahoon  and  Eliza  E.  Ellis  certify  under  oath  that 
they  have  heard  Lucinda  Cahoon,  deceased,  the  mother  of 
Sylvanus  T.  Cahoon,  say  that  he  was  born  in  the  year  1853. 

Several  other  persons  also  certify  to  this  fact.  (See  files, 
office  of  the  General  Superintendent.) 

In  view  of  the  fact  that  no  person  can  have  positive  personal 
knowledge  of  his  own  age,  and  that  most  persons  rely  as  to 
their  age  upon  information  received  from  their  parents,  I  do 
not  think  the  evidence  in  this  case  is  sufficient  to  impute  any 
fraudulent  intention  to  the  late  surfman,  even  if  his  statement 
of  his  age  at  the  time  of  his  application  was  erroneous.  I  am 
therefore  of  the  opinion  that  he  is  entitled  to  receive  his  pay  as 
surfman  during  the  continuance  of  his  disability,  as  provided 
by  the  act  of  May  4, 1882,  supra. 


TIME  AT  WHICH  PAT  OF  COMPANY  COMMISSIONED 
OFFICEES  OF  IMMUNE  REGIMENTS  BEGINS. 

Under  the  act  of  March  3,  1899,  which  provides  for  the  pay  of  company 
commissioned  officers  in  immune  regiments  "from  the  time  each 
organized  company  reported  at  rendezvous  as  a  company  for  service," 
each  such  officer  is  entitled  to  pay  from  the  time  he  personally 
reported  for  duty  on  or  after  the  date  his  company,  duly  organized,  so 
reported  at  rendezvous. 

(Decision  by  Assistant  Comptroller  Mitchell,  August  15,  1899.) 

The  Auditor  for  the  War  Department  has  transmitted  to 
this  office  the  papers  in  the  cases  of  Grant  R.  Bennett,  cap- 
tain Company  E,  and  James  M.  Kirwin,  chaplain,  of  the  First 
Begiment  United  States  Volunteers,  with  his  decision  constru- 
ing so  much  of  the  act  of  March  3, 1899  (30  Stat.,  1065),  as 
relates  to  pay  prior  to  commission  to  the  commissioned  officers 
"of  the  special  or  immune  regiments,"  for  approval,  disap- 
proval, or  modification,  as  provided  in  section  8,  act  of  July 
31, 1894  (28  Stat.,  208). 
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The  War  Department  states  that  Grant  E.  Bennett  was 
enrolled  May  23, 1898,  at  Galveston,  Tex.,  for  two  years,  and 
mastered  into  service  *  *  *  1898,  as  a  captain  in  Com- 
pany B  of  First  Begiment  United  States  Volunteer  Infantry 
(immune  regiment),  and  honorably  discharged  as  a  captain 
October  24, 1898,  his  services  being  no  longer  required.  On 
the  roll  of  said  company  dated  July  31, 1898,  he  is  reported  a 
captain,  with  remark:  "Accepted  commission  July  2,  1898. 
Claims  pay  from  May  23,  1898."  On  the  muster-out  roll  of 
said  company  he  is  reported  as  "  commissioned  by  President 
June  27, 1898,  to  rank  from  June  21, 1898;  accepted  and  quali- 
fied July  2, 1898."  On  company  roll  to  July  31, 1898,  he  was 
paid  from  and  including  July  2, 1898. 

The  War  Department  states  that  James  M.  Kirwin  was 
enrolled  May  24, 1898,  at  Galveston,  Tex.,  for  two  years,  and 
mustered  into  service  July  2, 1898,  as  a  chaplain  in  field  and 
staff  of  First  Regiment  United  States  Volunteer  Infantry 
(immune  regiment),  and  mustered  out  with  field  and  staff  of 
said  regiment  October  28, 1898.  On  the  roll  of  field  and  staff 
dated  July  31,  1898,  he  is  reported  a  chaplain,  with  remark : 
"Accepted  commission  July  2, 1898 ;  acting  since  May  24, 1898." 
He  was  commissioned  by  the  President  June  27, 1898,  to  rank 
from  June  21, 1898  j  accepted  and  qualified  July  2, 1898.  He 
was  paid  from  and  including  July  2, 1898. 

The  act  of  March  3, 1899  (30  Stat.,  1066),  making  appropria- 
tion for  the  support  of  the  Regular  and  Volunteer  Army,  pro- 
vides a&  follows: 

"For  pay  of  the  company  commissioned  officers  in  each  regi- 
ment of  the  special  or  immune  regiments  their  salaries  from  the 
time  each  organized  company  reported  at  rendezvous  as  a  com- 
pany for  service  until  said  officers  were  commissioned;  and  for 
pay  of  the  regimental  commissioned  officers  their  salaries  from 
the  time  the  regiment  was  mustered  into  service  until  said  offi- 
cers were  commissioned,  seventy-five  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary:  Provided,  That  such  com- 
pany and  regimental  officers  shall  be  paid  only  from  the  time 
when  they  personally  reported  for  duty." 

Under  said  act  Captain  Bennett  and  Chaplain  Kirwin  claim 
pay  prior  to  July  2, 1898. 
The  Auditor's  decision  is  as  follows: 

"  I  am  of  the  opinion  that  under  said  provision  each  com- 
pany commissioned  officer  of  the  special  or  immune  regiments 
and  known  as  United  States  Volunteers  and  numbered  from 
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one  to  ten,  inclusive,  is  entitled  to  pay  of  his  grade  from  the 
time  he  personally  reported  for  duty  on  or  after  the  date  his 
company,  duly  organized  as  a  company,  reported  at  rendezvous. 

"  Under  sections  2  and  3,  act  of  May  11, 1898  (30  Stat.,  405), 
the  President  was  authorized  to  organize  an  additional  volun- 
teer force  of  not  exceeding  10,000  enlisted  men  possessing 
immunity  from  diseases  incident  to  tropical  climates,  and  under 
that  provision  these  regiments  were  organized  as  infantry. 

"Infantry  regiments  are  organized  nnder  section  1107, 
Revised  Statutes,  and  the  acts  of  April  22  and  April  26, 1898. 

"  I  am  not  aware  of  any  provision  of  law  requiring  the  mus- 
ter in  of  a  regiment  other  than  the  muster  in  of  a  sufficient 
number  of  companies  to  form  a  regiment,  and  am  of  the  opin- 
ion that  the  regimental  officers  of  these  special  or  immune 
regiments  are  entitled  to  the  pay  of  their  grades  from  the  date 
they  reported  for  duty  after  a  sufficient  number  of  duly  organ- 
ized companies  to  form  a  regiment  had  been  mustered  in  and 
had  reported  at  rendezvous." 

The  Auditor's  construction  of  the  law  is  approved. 


RETIEED   OFFICERS  OF   THE  ARMY  DETAILED  TO 
EDUCATIONAL  INSTITUTIONS. 

Officers  of  the  Army  on  the  retired  list  irho,  upon  their  own  application, 
are  detailed  to  educational  institutions  in  accordance  with  the  pro- 
visions of  the  act  of  November  3,  1893,  are  entitled  to  the  full  pay  of 
their  rank. 

( Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  August 

15, 1899.) 

By  your  direction  I  have  received  a  letter  from  the  Adjutant- 
General,  as  follows: 

"An  act  of  Congress  approved  November  3,  1893,  copy 
embraced  in  General  Orders,  No.  70,  this  office,  December  11, 
1897,  page  2,  copy  herewith,  amends  section  1225,  Revised  Stat- 
utes, so  as  to  authorize  the  President  to  detail  not  to  exceed 
100  officers  of  the  Army,  under  the  provisions  of  said  section, 
at  educational  institutions,  and  provides  that  *  officers  on  the 
retired  list  of  the  Army  may,  upon  their  own  application,  be 
detailed  to  such  duty,  and  when  so  detailed  shall  receive  the 
full  pay  of  their  rank,7  etc. 

"The  Attorney-General,  in  an  opinion  dated  December  8, 
1893,  herewith,  gives  his  construction  of  the  act  as  to  the 
detail  of  retired  officers. 

"  While  a  number  of  retired  officers  have  been  detailed  or 
employed  at  colleges  under  the  provisions  of  other  laws,  none 
have  yet  been  detailed  under  the  provisions  of  the  act  of 
November  3, 1893,  mainly  for  the  reason  that  the  limited  num- 
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ber  of  such  details  authorized  were,  up  to  the  beginning  of 
the  late  war,  made  from  officers  on  the  active  list.  Recently, 
however,  a  number  of  applications  have  been  made  by  retired 
officers  for  detail,  with  foil  pay,  under  the  1893  law,  and  in 
behalf  of  these  worthy  officers  the  Secretary  of  War  desires 
me  to  request  your  opinion  as  to  whether  or  not,  if  detailed 
under  this  act,  they  will  be  entitled  to  the  full  pay  of  their 
grade. 

"It  is  desired  to  determine  this  question  definitely  in 
advance,  because  it  would  be  manifestly  unjust  to  detail  offi- 
cers to  this  duty,  involving  considerable  expense  to  them, 
upon  the  expectation  that  they  would  receive  additional  pay, 
unless  they  can  be  definitely  assured  that  such  additional  pay 
will  be  allowed." 

Section  1259,  Revised  Statutes,  provides: 

"Retired  officers  of  the  Army  may  be  assigned  to  duty  at 
the  Soldiers'  Home,  upon  a  selection  by  the  commissioners  of 
that  institution,  approved  by  the  Secretary  of  War;  and  a 
retired  officer  shall  not  be  assignable  to  any  other  duty:  Pro- 
videdj  That  they  receive  from  the  Government  only  the  pay 
and  emoluments  allowed  by  law  to  retired  officers." 

Section  7  of  the  act  of  March  2,  1899  (30  Stat.,  979),  pro- 
vides: 

"That  in  time  .of  war  retired  officers  of  the  Army  may,  in 
the  discretion  of  the  President,  be  employed  on  active  duty, 
other  than  in  the  command  of  troops,  and  when  so  employed 
they  shall  receive  the  full  pay  and  allowances  of  their  grades." 

Section  1260,  Revised  Statutes,  provides: 

"Any  retired  officer  may,  on  his  own  application,  be  detailed 
to  serve  as  professor  in  any  college.  But  while  so  serving 
such  officer  shall  be  allowed  no  additional  compensation." 

The  act  of  May  4, 1880  (21  Stat.,  113),  provides: 

"  That  upon  the  application  of  any  college,  university,  or 
institution  of  learning  incorporated  under  the  laws  of  any 
State  within  the  United  States,  *  *  *  the  President 
may  detail  an  officer  of  the  Army  on  the  retired  list  to  act  as 
president,  superintendent,  or  professor  thereof;  and  such  officer 
may  receive  from  the  institution  to  which  he  may  be  detailed 
the  difference  between  his  retired  and  full  pay,  and  shall  not 
receive  any  additional  pay  or  allowance  from  the  United  States." 

Section  1225,  Revised  Statutes,  as  amended  by  the  act  of 
September  267 1888  (25  Stat., 491),  provides: 

"  The  President  may,  upon  the  application  of  any  established 
military  institute,  seminary  or  academy,  college  oruniversity, 
within  the  United  States  *  *  *  detail  an  officer  of  the 
Army  or  Navy  to  act  as  superintendent,  or  professor  thereof: 

•       *       •         7> 
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Section  1225  was  farther  amended  by  the  act  of  November  3, 
1893  (28  Stat.,  7),  as  follows: 

"That  section  twelve  hundred  and  twenty- Ave  of  the  Revised 
Statutes,  concerning  details  of  officers  of  the  Army  and  Xavy 
to  educational  institutions,  be,  and  the  same  is  hereby,  amended 
so  as  to  permit  the  President  to  detail  under  the  provisions  of 
said  act  not  to  exceed  one  hundred  officers  of  the  Army  of  the 
United  States;  •  •  *  and  officers  on  the  retired  list  of  the 
Army  may  upon  their  own  application  be  detailed  to  such  duty, 

and  when  so  detailed  shall  receive  the  full  pay  of  their  rank: 

•     •     *      n 

The  act  of  August  6, 1894  (28  Stat,  235),  provides: 

"That  nothing  in  the  act  entitled  'An  act  to  increase  the 
number  of  officers  of  the  Army  to  be  detailed  to  colleges,' 
approved  ^November  third,  eighteen  hundred  and  ninety-three, 
shall  be  so  construed  as  to  prevent,  limit,  or  restrict  the  detail 
of  retired  officers  of  the  Army  at  institutions  of  learning  under 
the  provisions  of  section  twelve  hundred  and  sixty,  Revised 
Statutes,  and  the  act  making  appropriations  for  the  support  of 
the  Army,  and  so  forth,  approved  May  fourth,  eighteen  hun- 
dred and  eighty,  *  *  *  and  said  act  of  November  third, 
eighteen  hundred  and  ninety- three,  and  said  act  of  May  fourth, 
eighteen  hundred  and  eighty,  shall  not  be  construed  to  allow 
the  full  pay  of  their  rank  to  retired  officers  detailed  under  said 
section  twelve  hundred  and  sixty,  Revised  Statutes,  and  said 
act  of  May  fourth,  eighteen  hundred  and  eighty." 

In  United  States  v.  Tyler  (105  U.  S.,  246),  the  Supreme  Court 
decided  that  officers  of  the  Army  on  the  retired  list  are  still  in 
the  military  service. 

Section  1094,  Revised  Statutes,  provides: 

"  The  Army  of  the  United  States  shall  consist  of   *    *    • 
"  The  officers  of  the  Army  on  the  retired  list." 

In  view  of  the  above  it  seems  clear  that  when  the  law  speaks 
of  "  officers  of  the  Army "  without  any  qualifying  words,  it 
includes  officers  on  the  retired  list  as  well  as  those  on  the 
active  list. 

Section  1225,  Revised  Statutes,  as  amended  by  the  act  of 
September  26, 1888,  supra,  authorizes  the  President  to  detail 
officers  of  the  Army  (without  qualifying  words)  for  duty  at 
educational  institutions,  and  says  nothing  about  their  pay. 
As  retired  officers  are  included  in  this  authorization  and  if  so 
detailed  would  be  placed  on  duty,  they  would  ordinarily 
become  entitled  to  the  full  pay  of  their  grades.  See  Long  v. 
United  States  (8  Ct.  CI.,  403),  in  which  it  is  stated: 

"A  retired  officer,  when  called  into  service  and  assigned  to 
duty,  is  entitled  to  receive  the  full  pay  and  the  emoluments  of 
his  rank." 
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This  view  would,  however,  be  subject  to  modification  in  case 
some  statute  should  require  it. 

The  act  of  May  4, 1880,  supra,  authorizes  the  detail  of  retired 
officers,  upon  the  application  of  any  college,  etc.,  and  provides 
that  said  officers  may  receive  from  the  institution  to  which 
they  may  be  detailed  the  difference  between  their  retired  and 
fall  pay,  "  and  shall  not  receive  any  additional  pay  or  allowance 
from  the  United  States." 

As  the  law  stood  after  the  act  of  May  4, 1880,  retired  officers 
detailed  to  educational  institutions  could  not  receive  full  pay 
of  their  grade  from  the  United  States,  and  it  would  not  be 
material  whether  the  detail  was  compulsory  or  made  upon  the 
application  of  the  officers.  See  also  section  1260,  Revised 
Statutes. 

The  act  of  November  3, 1893,  supra,  amending  section  1225, 
Revised  Statutes,  authorizes  the  President  to  detail  under  the 
provisions  of  said  act  not  to  exceed  100  officers  of  the  Army  to 
serve  in  educational  institutions,  and  provides  that  such  officers 
on  the  retired  list  as  may  be  detailed  and  included  in  the  maxi- 
mum of  100  shall  receive  the  full  pay  of  their  rank,  provided 
the  detail  is  not  compulsory,  but  is  made  upon  the  application 
of  said  retired  officers.  This  act  also  provides  that  no  officer 
shall  be  detailed  for  this  service  who  has  not  had  at  least  five 
years  service  in  the  Army,  and  no  detail  under  this  act  shall 
extend  for  more  than  four  years. 

The  latest  legislation  on  this  subject  appears  to  be  the  act 
of  August  6, 1894,  supra,  which  provides  that  the  act  of  No- 
vember 3,  1893,  supra,  and  the  act  of  May  4, 1880,  supra,  shall 
not  be  construed  to  prevent,  limit,  or  restrict  the  detail  of 
retired  officers  of  the  Army  at  institutions  of  learning  under 
section  1260,  Revised  Statutes,  or  the  act  of  May  4, 1880,  and 
also  that — 

"  said  act  of  November  third,  eighteen  hundred  and  ninety- 
three,  and  said  act  of  May  fourth,  eighteen  hundred  and 
eighty,  shall  not  be  construed  to  allow  the  full  pay  of  their 
rank  to  retired  officers  detailed  under  section  ttcelve  hundred 
and  sixty,  Bevised  Statutes,  and  said  act  of  May  fourth,  eighteen 
hundred  and  eighty P 

The  act  of  1894  does  not  attempt  to  repeal  or  modify  the  act 
of  1893  in  so  far  as  said  act  of  1893  authorizes  full  pay  for 
retired  officers  when  they  are  detailed,  upon  their  own  applica- 
tion, in  making  up  the  maximum  of  100  officers,  both  active 
and  retired,  authorized  by  the  act. 
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The  act  of  1894  still  leaves  it  in  the  power  of  the  President 
to  detail  retired  officers  under  the  act  of  1880  upon  application 
by  the  institutions  (or  compulsory  details),  and  section  1260, 
Bevised  Statutes,  upon  application  of  said  retired  officers,  but 
when  so  detailed  the  officers  will  not  be  entitled  to  any  pay  or 
allowance  from  the  United  States  beyond  their  pay  as  retired 
officers. 

It  is  difficult  to  understand  why  officers  detailed  upon  their 
own  application,  under  the  act  of  1893,  should  be  given  fall 
pay  and  denied  it  when  detailed  upon  their  own  application 
under  section  1260,  Bevised  Statutes;  or  why  denied  it  when 
compulsorily  detailed  under  the  act  of  1880  aiyl  other  acts, 
but  I  am  compelled  by  the  language  of  the  acts  of  1893  and 
1894  to  give  those  acts  that  construction.  I  must  construe 
the  law  as  I  find  it  and  not  according  to  my  notion  of  what 
the  law  ought  to  be.  To  do  otherwise  would  be  to  make  law 
and  not  to  construe  it. 

In  conclusion;  I  have  to  advise  you  that  officers  on  the  retired 
list  of  the  Army  will  be  entitled  to  the  full  pay  of  their  rank 
when  detailed,  upon  their  own  applications,  under  the  act  of 
November  3, 1893,  supra,  as  a  part  of  the  complement  of  100 
officers,  both  active  and  retired,  authorized  by  said  act,  pro- 
vided said  officers  have  had  at  least  five  years  service  in  the 
Army  and  said  detail  shall  not  extend  for  more  than  four 
years. 


USB  OP  TBEASUBY  APPBOPBIATIOSTS  FOB  EX- 
PEKDITUBES  FOB  THE  PABIS  EXPOSITION  OF 
1900. 

The  appropriation  for  the  Paris  Exposition  of  1900  makes  more  specific 
provision  for  expenses  of  preparing  articles  of  the  Treasury  Depart- 
ment for  exhibit  at  the  exposition  than  is  made  by  the  appropriations 
for  the  Bureau  of  Engraving  and  Printing,  for  the  office  of  Director 
of  the  Mint,  and  for  contingent  expenses  of  the  Treasury  Department ; 
and  in  accordance  with  well-established  rules  of  construction  it  must 
be  construed  to  be  exclusively  applicable  to  such  expenses. 

{Comptroller  Tra^ewell  to  the  Secretary  of  the  Treasury,  August 

18,  1899.) 

Under  the  date  of  August  15, 1899,  you  referred  to  me  a  com- 
munication from  the  director  of  liberal  arts  and  chemical  indus- 
tries of  the  Paris  Exposition  of  1900,  in  which  he  says: 

"Attached  herewith  are  notations  of  articles  which,  in  the 
opinion  of  the  writer,  are  desirable  to  be  exhibited  in  the 
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Department  of  Liberal  Arts,  where  provision  is  made  under 
the  French  classification  for  literature,  publications,  money, 
coins,  medals,  stamps,  etc.  There  are  no  doubt  many  other 
publications  issued  by  the  Treasury  Department  and  articles 
produced  thereby  and  in  the  archives  thereof  that  may,  in 
the  opinion  of  the  honorable  Secretary  of  the  Treasury,  be 
appropriate  for  exhibition  on  this  occasion.  Should  such  be 
the  case,  the  same  should  be  added  to  the  lists  herein  supplied. 
"  In  this  connection,  it  is  expected  that  the  Treasury  Depart- 
ment will  supply  showcases,  bookcases,  and  other  means  nec- 
essary to  contain  these  publications  and  articles  while  on  exhi- 
bition." 

In  connection  therewith  you  request  my  decision  upon  the 
question  which,  if  any,  of  the  following  appropriations  are 
applicable  to  the  expense  of  furnishing  the  articles  described, 
including  the  necessary  cases,  etc. 

1.  For  the  Bureau  of  Engraving  and  Printing,  act  of  March 
3, 1899  (30  Stat,  1082).  This  appropriation  provides  for  sal- 
aries of  clerks  and  employees ;  for  wages  of  plate  printers;  for 
engravers'  and  printers'  materials,  and  for  other  materials  and 
miscellaneous  expenses. 

2.  For  office  of  Director  of  the  Mint,  act  of  February  24, 
1899  (id.,  863).  This  appropriation  provides  for  salaries  of 
officers  and  employees;  for  freight  on  bullion  and  coin;  for 
expenses  of  visiting  mints  and  assay  offices;  for  books,  pam- 
phlets, periodicals,  specimens  of  coins  and  ores,  balances, 
weights,  and  incidentals,  and  for  contingent  expenses  of  the 
Bureau. 

3.  For  contingent  expenses  of  the  Treasury  Department 
(miscellaneous  items),  act  of  February  24, 1899  (id.,  864).  This 
appropriation  is  for  washing  and  hemming  towels;  for  the 
purchase  of  awnings  and  fixtures  and  numerous  other  items 
therein  specified,  and  for  other  absolutely  necessary  articles. 

The  foregoing  appropriations  are  all  made  for  the  Treasury 
Department,  and  are  not  applicable  to  any  object  which  does 
not  pertain  to  this  Department.  Their  use  for  any  other 
object  is  expressly  prohibited  by  statute.  Section  3678  of  the 
Ee vised  Statutes  provides  as  follows: 

"All  sums  appropriated  for  the  various  branches  of  expendi- 
ture in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  they  are  respectively  made,  and  for  no  others." 

4.  For  Paris  exposition,  acts  of  July  1, 1898  (id.,  645),  and 
March  3, 1899  (id.,  1117).  The  first  of  these  appropriations 
contains  the  following  provisions : 

"The  necessary  expenses  herein  authorized,  and  expenses 
for  the  proper  installation  and  care  of  exhibits,  together  with 
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all  other  expenses  that  may  be  authorized  by  the  commissioner- 
general  incident  to  the  participation  of  the  United  States  in 
said  exposition,  are  hereby  limited  to  the  samof  not  exceeding 
six  hundred  and  fifty  thousand  dollars,  including  not  exceeding 
eighty-five  thousand  dollars  for  clerk  hire  in  the  United  States 
and  in  Paris.  The  Secretary  of  Agriculture  is  hereby  author- 
ized to  prepare  suitable  exhibits  of  agricultural  products  of  the 
States  and  Territories  of  the  United  States  *  *  *  the  total 
expenses  of  the  said  exhibits  not  to  exceed  in  the  aggregate 
seventy-five  thousand  dollars,  to  be  paid  out  of  the  aforesaid 
sum  of  six  hundred  and  fifty  thousand  dollars." 

By  the  second  of  these  appropriations  the  limit  for  clerk  hire 
was  increased  to  $120,000,  the  amount  authorized  for  the  ex- 
hibits of  the  Secretary  of  Agriculture  was  increased  to 
$150,000,  and  the  limit  of  all  expenses  was  increased  to 
$950,000,  and  the  following  provision  was  inserted: 

"And  the  sums  herein  and  heretofore  appropriated  on  ac- 
count of  the  Paris  exposition  shall  be  in  full  of  all  appropria- 
tions to  be  made  on  account  of  said  exposition  by  Congress, 
and  no  deficiency  shall  be  created  therein." 

The  appropriation  for  the  Paris  exposition  of  1900  thus  makes 
more  specific  provision  for  the  expense  contemplated  than  is 
made  by  any  of  the  other  appropriations  mentioned,  and  in 
accordance  with  well-established  rules  of  construction  it  must 
be  construed  to  be  exclusively  applicable  thereto.  (1  Oomp. 
Dec,  126,  230,  417,  563;  3  id.,  70,  83,  439;  4  id.,  423,  594;  and 
5  id.,  835.) 

In  view  of  these  considerations  I  have  the  honor  to  advise 
you  that  the  appropriations  for  the  Paris  exposition  of  1900  are 
alone  applicable  to  the  contemplated  expenditures  indicated. 


EXPENSES  OF  EXECUTING  A  CRIMINAL. 

Under  a  long-continued  practice  of  the  accounting  officers,  expenses  con- 
nected with  the  execution  of  a  criminal  are  payable  from  the  appro- 
priation for  salaries,  fees,  and  expenses  of  marshals. 

{Decision  by  Comptroller  Tracewell,  August  19, 1899.) 

The  Attorney-General,  under  date  of  21st  ultimo,  submits 
the  following  facts  and  request  for  an  opinion : 

"Keferring  to  Judicial  Statement  No.  51028,  received  from 
the  office  of  the  Auditor  for  the  State  and  other  Departments, 
being  a  statement  of  differences  in  the  account  of  L.  E.  Ben- 
nett, United  States  marshal  for  the  northern  district  of  Indian 
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Territory,  under  the  appropriation  for  salaries,  fees,  and  ex- 
penses of  marshals,  United  States  courts,  1899,  for  the  quarter 
ended  September  30, 1898,  it  is  noticed  that  the  Auditor  has 
disallowed  the  charges  for  special  assistants  in  executing  two 
prisoners,  because  not  payable  from  the  above-named  appro- 
priation. 

"This  Department  allowed  the  above  item  from  the  appro- 
priation for  salaries,  fees,  and  expenses,  because  it  considered 
it  a  proper  charge  as  an  office  expense  of  the  marshal. 

"You  are  requested  to  revise  said  account  and  the  settle- 
ment thereof  in  order  that  it  may  be  determined  against  what 
appropriation  the  above-mentioned  item  is  a  proper  charge." 

The  Auditor  in  disallowing  said  charges  claims  that  they 
should  be  submitted  to  the  Attorney-General  in  an  account 
for  miscellaneous  expenses,  United  States  courts.  While  I  am 
of  the  opinion  that  the  expense  is  one  properly  chargeable  to 
the  appropriation  "miscellaneous  expenses,  United  States 
courts,  1899,"  yet  inasmuch  as  the  question  involved  is  not  one 
as  to  the  liability  of  the  United  States,  but  one  simply  affecting 
an  appropriation,  and  because  the  long-continued  practice  of 
the  accounting  officers,  with  an  occasional  exception,  has  been 
to  allow  expenses  connected  with  the  execution  of  a  criminal 
as  payable  from  the  appropriation  "salaries,  fees,  and  ex- 
penses, United  States  marshals,"  I  deem  it  proper  to  follow  a 
practice  sanctioned  by  usage,  even  though  it  might  be  of 
doubtful  authority,  where  it  appears  that  the  Government  is 
not  injured  thereby. 

Expenses  of  the  character  in  question  will  therefore  in  this 
case  and  in  the  future  be  allowed  from  the  appropriation 
herein  designated  by  the  Attorney-General. 


ACCOUNTABILITY  OF  CONSULS   FOE  FEES 
COLLECTED. 

A  consul  who  succeeds  another  consul  within  a  fiscal  year  is  responsible 
for  all  the  fees  collected  at  the  agency  during  his  incumbency,  irre- 
spective of  any  actual  division  of  fees  between  a  consular  agent  and 
the  former  consul. 

(Decision  by  Comptroller  Tracewell,  August  19,  1899.) 

William  B.  Sorsby,  United  States  consul  at  San  Juan  del 
Norte,  appeals  from  the  action  of  the  Auditor  for  the  State 
and  other  Departments  in  the  settlement  of  his  account  for 
fees  collected  at  the  Blueflelds  Agency  for  the  fiscal  year  end- 
ing June  30, 1898. 
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Section  510  of  the  consular  regulations  of  1896  is  as  follows: 

"Consular  agents  are  entitled,  as  compensation  for  their 
services,  to  such  pay  from  the  Government  as  their  official 
services  to  American  vessels  and  seamen  may  entitle  them 
(paragraph  520)  and  to  such  fees  as  they  may  collect  under 
these  regulations  or  to  so  much  thereof  as  shall  be  determined 
by  the  President,  not  to  exceed  $1,000  a  year.  And  the  prin- 
cipal officer  of  the  consulate  or  commercial  agency  within  the 
limits  of  which  such  consular  agent  is  appointed  is  entitled 
only  to  the  residue,  if  any,  in  addition  to  any  other  compensa- 
tion allowed  him  by  law  for  his  services  therein.  But  all 
moneys  received  for  fees  at  any  vice-consulates  or  consular 
agencies  of  the  United  States  beyond  the  sum  of  $1,000  in  any 
one  year,  and  all  moneys  received  by  any  consul-general  or 
consul  from  consular  agencies  or  vice-consulates  in  excess  of 
81,000  in  the  aggregate  from  all  such  agencies  or  vice  consu- 
lates must  be  accounted  for  to  the  Secretary  of  the  Treasury 
and  held  subject  to  his  draft  or  other  directions." 

Under  the  provisions  of  this  section  the  consular  agent  is 
entitled  to  compensation  from  the  fees  collected  by  him  not  to 
exceed  $1,000  a  year,  and  the  principal  officer  of  the  consulate 
is  entitled  to  the  residue,  if  any,  in  addition  to  his  other  com- 
pensation not  to  exceed  the  sum  of  $1,000  in  any  one  year. 
Consular  agents  render  no  accounts  to  the  United  States,  but 
report  directly  to  their  principals  who  are  responsible  to  the 
United  States  for  all  fees  collected  at  the  agencies.  It  follows, 
therefore,  that  in  the  settlement  of  a  consul's  accounts  by  the 
Auditor  he  is  charged  with  the  whole  amount  of  official  fees 
collected  by  the  agent,  and  is  credited  with  the  compensation 
of  the  agent  and  with  his  own  compensation,  and  that  he  must 
account  to  the  United  States  for  the  balance,  if  any. 

Prior  to  the  issuance  of  the  order  of  the  President  dated 
August  26, 1898,  directing  consular  agents  to  remit  quarterly 
to  the  principal  officer  one-half  of  the  fees  collected  during  the 
quarter,  it  was  well  established  that  the  agent  was  entitled  to 
his  compensation  from  the  first  $1,000  collected  by  him,  and 
that  it  was  from  the  residue,  if  any,  that  the  compensation  of 
the  principal  officer  was  to  be  paid.  (Marston  et  al.  v.  United 
States,  71  Fed.  Rep.,  496.)  It  is  also  well  established  that  a 
consul  or  a  consular  agent  who  serves  less  than  a  year  is 
entitled  only  to  a  pro  rata  of  the  compensation  in  proportion 
to  the  time  served,  and  also  that  a  consul  has  no  interest  in  the 
fees  collected  by  an  agent  during  the  term  of  the  consul's 
predecessor,  and  that  a  consular  agent  has  no  interest  in  the 
fees  collected  by  his  predecessor  at  the  agency.  (4  Comp.  Dec.,. 
546.) 


Digitized  byLjOOQlC 


ACCOUNTABILITY   OF   CONSULS,  129 

The  consul  at  San  Juan  del  Norte  from  July  1,  1897,  to 
December  31, 1897,  was  Mr.  Thomas  O'Hara.  On  January  1, 
1898,  Mr.  Sorsby  succeeded  him.  During  that  period  the  agent 
at  Bluefields  was  not  changed. 

In  settling  the  accounts  of  Mr.  O'Hara  for  the  six  months  to 
December  31, 1898,  the  Auditor  found  that  the  returns  of  the 
Bluefields  agency  showed — 

Official  fees  collected $974.08 

Services  to  vessels 32.27 

Total 1,006.30 

With  this  amount  Mr.  O'Hara  was  charged;  he  was  cred- 
ited with  $1,000  as  full  compensation  for  the  agent  for  the 
whole  fiscal  year,  and  the  residue  of  $6.30  was  allowed  to  him 
on  account  of  his  compensation  for  supervision  of  the  agency. 
On  the  same  date  the  Auditor  settled  the  account  of  Mr. 
Sorsby  for  the  six  months  ending  June  30, 1898.  During  that 
period  the  fees  collected  at  the  agency  amounted  to  $953.17. 
With  this  amount  Mr.  Sorsby  was  charged,  and  he  was  cred- 
ited with  the  sum  of  $500  on  account  of  his  compensation  for 
supervising  the  agency,  which  left  a  balance  due  from  him  of 
$453.17.  He  claimed  credit  for  $500  as  compensation  of  the 
agent  for  the  half  year,  but  the  Auditor  refused  to  allow  it  on 
the  ground  that  the  fall  compensation  of  the  agent  had  already 
been  allowed  in  the  settlement  of  Mr.  O'Hara's  account. 

It  is  claimed  by  Mr.  Sorsby,  and  apparently  sustained  by 
the  facts  presented,  that  under  an  agreement  made  between 
the  agent  and  Mr.  O'Hara,  and  continued  by  himself,  but 
half  the  fees  collected  at  the  Bluefields  agency  were  retained 
by  the  agent,  the  other  half  being  remitted  monthly  to  the 
consul,  so  that  of  the  $1,000  of  fees  retained  by  the  agent 
about  half  were  collected  during  the  incumbency  of  each  consul. 

No  agreements  between  consul  and  agent  are  taken  into 
consideration  in  settling  an  account  for  consular  fees;  the 
first  $1,000  collected  is  credited  as  compensation  of  the 
agent,  irrespective  of  any  mutual  agreements  between  consul 
and  agent.  It  was  thus  that  Mr.  O'Hara's  account  was  settled 
by  the  Auditor,  and  if,  as  a  matter  of  fact,  the  agent  had 
remitted  to  Mr.  O'Hara  fees  which  he  was  entitled  to  retain, 
that  is  a  matter  to  be  settled  between  them.  On  the  other 
hand,  Mr.  Sorsby  is  responsible  for  all  the  fees  collected  while 
he  is  consul.  The  returns  showed  that  $1 ,006.30  was  collected 
22184— Vol.  6 9 
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at  the  Blueflelds  agency  from  July  1  to  December  30, 1897,  He 
must  be  charged  with  notice  that  the  fees  collected  daring  the 
first  half  year  were  sufficient  to  pay  the  fall  compensation  of 
the  agent,  and  that  he  was  responsible  to  the  United  States 
for  all  the  fees  collected  during  the  last  half  year.  During 
that  time  $953.17  was  collected;  he  has  been  credited  with 
$500,  due  to  him  for  supervising  the  agency,  and  must  now 
account  for  the  balance. 

Upon  revision,  I  find  that  the  settlement  made  by  the  Audi- 
tor is  in  conformity  with  the  law  and  regulations,  and  the 
appeal  is  not  sustained. 


PAY  OF  OFFICERS  PROMOTED  AFTER  THE  NAVY 
PERSONNEL  ACT  TOOK  EFFECT. 

The  term  "present  pay*7  in  section  13  of  the  navy  personnel  act,  which 
provides  that  such  act  shall  not  "  operate  to  reduce  the  presont  pay  of 
any  commissioned  officer  now  in  the  Navy/7  does  not  apply  to  the  pay 
which  an  officer  who  is  promoted  after  that  act  took  effect  would  have 
received  under  the  prior  law,  in  the  grade  to  which  he  was  promoted. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navyy 
August  U2,  1899.) 

I  have,  by  your  reference  of  the  4th  instant,  requesting  a 
decision  through  your  Department,  a  letter  addressed  to  this 
office  by  L.  Hunt,  paymaster,  United  States  Navy,  as  follows: 

"(1)  Passed  Assistant  Paymaster  J.  J.  Cheatham,  now  on 
the  rolls  of  this  office,  and  on  shore  duty,  is  receiving  compen- 
sation at  the  rate  of  $1,800  per  annum  in  accordance  with  the 
fourth  proviso  of  section  13  of  the  act  of  Congress  of  March  3, 
1899  (30  Stat.,  1007),  relating  to  the  reorganization  of  the  Navy, 
which  proviso  forbids  a  reduction  in  the  rate  of  pay  which  an 
officer  was  receiving  on  June  30, 1899. 

"On  August  22, 1899,  Mr.  Cheatham  will  enter  his  second 
five  years'  service  as  an  officer  in  the  Navy,  or  (to  state  the 
case  in  conformity  with  the  third  proviso  of  section  13  of  the 
above  act),  he  will  enter  into  his  third  five  years'  service  as  an 
officer  in  the  Navy,  so  far  as  purposes  of  pay  are  concerned. 
If  paid  under  the  new  system  of  navy  pay,  Mr.  Cheatham 
should  on  August  22  become  entitled  to  pay  at  the  rate  of  a 
lieutenant  (junior  grade)  after  ten  years,  or  $1,530  per  annum. 
Inasmuch  as  this  would  be  a  reduction  in  his  pay,  is  he  not 
entitled  to  continue  to  receive  his  present  pay!  If  entitled  to 
continue  to  receive  his  present  pay,  does  the  term  '  present  pay ' 
in  the  fourth  proviso  mentioned  above  relate  to  the  system  of 
pay  which  then  applied  to  an  officer's  whole  naval  career,  or 


Digitized  byLjOOQlC 


PAY  OF  OFFICERS  OF  THE  NAVY.        131 

does  it  merely  relate  to  the  pay  belonging  to  the  immediate 
lustrum  or  immediate  grade  in  which  an  officer  was  serving  on 
June  30, 1890 1 

"  (2)  There  is  a  possibility  of  the  promotion  of  Passed  Assist- 
ant Paymaster  Cheatham  before  August  22,  nert,  to  the  grade 
of  paymaster  with  the  rank  of  lieutenant  If  this  occur,  will 
the  pay  of  Mr.  Gheatham  be  then  the  pay  of  a  lieutenant  after 
five  years,  i.  e.,  $1,683  per  annum  (less  than  he  is  receiving  in 
his  present  grade  and  rank),  or  will  his  pay  be,  in  accordance 
with  the  old  system  of  pay,  at  the  rate  of  $2,400  per  annum; 
or,  again,  will  it  be  neither  of  these,  but  remain  at  its  present 
figure  of  $1,800  until  by  means  of  longevity  or  further  promo- 
tion he  becomes  entitled  under  the  new  system  to  a  larger 
sum? 

"In  this  case,  as  in  the  other,  the  same  questions  apply :  (1) 
Whether  an  officer  has  the  right  to  continue  to  receive  pay 
under  the  old  system  just  so  long  as  that  system  gives  him 
larger  compensation  than  the  new  system,  notwithstanding 
that  he  be  promoted  to  a  new  rank  or  that  he  enter  a  period 
of  service  beyond  the  lustrum  in  which  he  was  serving  on 
June  30, 1899;  and  (2)  whether,  if  he  continue  to  receive  pay 
under  the  old  system  he  is  also  entitled,  to  the  increases  which 
belong  to  the  old  system  on  account  of  length  of  service." 

From  the  Navy  Eegister  it  appears  that  Passed  Assistant 
Paymaster  Gheatham  entered  the  service  as  assistant  pay- 
master August  22,  1894,  and  was  promoted  to  his  present 
grade  November  1, 1896.  For  the  purposes  of  this  decision  it 
is  assumed,  as  intimated  in  Mr.  Hunt's  letter,  that  he  was 
appointed  from  civil  life,  but  the  credit  of  five  years'  construc- 
tive service  given  by  section  13  of  the  navy  personnel  act  to 
those  appointed  from  civil  life  does  not  inure  to  the  benefit  of 
officers  who  continue  to  be  paid  under  the  old  law  after  June 
30, 1899,  by  virtue  of  the  provision  contained  in  section  13  of 
the  navy  personnel  act,  which  prevents  the  reduction  of  "pres- 
ent pay."    (5  Oomp.  Dec,  966.) 

As  Mr.  Cheatham  will  not  enter  upon  his  second  period  of 
five  years'  service  in  his  present  grade  of  passed  assistant  pay- 
master until  November  1,  1901,  no  question  can  arise  before 
that  time  as  to  what  effect  such  an  increase  of  service  would 
have  upon  his  pay  if  he  continues  to  be  paid  under  the  pro- 
visions  of  the  old  law. 

If  paid  under  the  new  law,  however,  his  service  dates  from 
August  22, 1894,  when  he  first  entered  the  Navy,  without  regard 
to  the  grade  in  which  his  service  was  rendered;  and  if  ap- 
pointed from  civil  life  he  is  entitled  in  addition  to  a  credit  of 
five  years'  service  under  the  proviso  to  section  13  which  gives 
such  credit  to  persons  appointed  to  the  Navy  from  civil  life. 
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After  August  22, 1899,  Mr.  Cheatham,  if  paid  under  the  old 
law,  would  be  entitled  to  $1,800  per  annum  for  shore  service, 
the  pay  of  a  passed  assistant  paymaster  in  his  first  five  years; 
whereas  if  paid  under  the  new  law  he  would  be  entitled  for 
like  service  to  the  pay  of  a  first  lieutenant  of  the  Army,  to 
whom  he  corresponds  in  rank,  of  ten  years'  service,  or  $1,500 
plus  20  per  cent  increase  for  length  of  service,  less  a  deduction 
from  the  amount  so  obtained  of  15  per  cent  thereof  for  shore 
service,  which  makes  his  annual  compensation  for  such  service 
$1,530,  as  against  $1,800,  his  pay  for  like  service  under  the  old 
law. 

As  this  would,  in  my  opinion,  amount  to  a  reduction  of 
"  present  pay  "  within  the  meaning  of  the  navy  personnel  act, 
Mr.  Cheatham  is  entitled,  after  August  22, 1899,  to  continue  in 
the  receipt  of  his  old  rate  of  pay  of  $1,800  per  annum  for  shore 
service. 

In  the  event  that  Mr.  Cheatham  is  promoted  before  August 
22, 1899,  if  paid  under  the  old  law  he  would  receive  for  shore 
service  $2,400  per  annum,  the  pay  of  a  paymaster  in  his  first 
five  years'  service  in  that  grade,  but  if  paid  under  the  new  law 
he  would  be  entitled  to  the  same  pay  as  a  captain  in  the  Army, 
to  whom  he  would  then  correspond  in  rank,  with  a  credit  of 
five  years'  previous  service,  or  $1,800  per  annum  plus  10  per 
cent  increase  for  length  of  service,  less  a  deduction  from  the 
amount  so  obtained  of  15  per  cent  required  to  be  made  for 
shore  service,  which  would  fix  his  annual  compensation  for  such 
service  at  $1,683. 

This  sum  is  not  only  less  than  the  pay  he  would  receive  as 
paymaster  under  the  old  law,  but  is  less  than  the  pay  he  was 
receiving  as  passed  assistant  paymaster  under  the  old  law  on 
June  30, 1899,  and  which  would  have  been  reduced  but  for  the 
operation  of  the  proviso  in  section  13  above  referred  to. 

The  proviso  preventing  the  reduction  of  pay  contained  in 
section  13  of  the  navy  personnel  act  of  March  3, 1899  (30  Stat., 
1007),  is  as  follows: 

"  That  no  provision  of  this  act  shall  operate  to  reduce  the 
present  pay  of  any  commissioned  officer  now  in  the  Navy;  and 
in  any  case  in  which  the  pay  of  such  an  officer  would  otherwise 
be  reduced  he  shall  continue  to  receive  pay  according  to  exist- 
ing law." 

Literally  construed,  if  an  officer  came  within  the  operation 
of  this  proviso  he  would  thereafter  continue  to  be  paid  through 
all  his  future  grades  as  though  the  new  act  had  not  been  passed, 
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regardless  of  whether  his  pay  at  some  future  time  might  be 
more  or  less  under  the  new  law  than  under  the  old.  The  lan- 
guage referring  to  "present  pay"  and  to  payment  " under 
existing  law"  must  be  construed  together,  and  consistently 
with  the  general  purview  of  the  law  which  assimilates  the  pay 
of  officers  of  the  line  and  medical  and  pay  corps  of  the  Navy 
to  that  of  army  officers  of  corresponding  rank. 

I  am  therefore  of  opinion  that  the  two  expressions  amount 
practically  to  the  same  thing.  Pay  under  "existing  law"  is 
the  pay  which  the  officer  was  receiving  when  the  new  law 
would,  but  for  such  provision,  have  reduced  it,  and  to  that 
extent  only  is  the  officer  excepted  from  the  operation  of  the 
general  provisions  of  the  navy  personnel  act.  When  an  officer, 
after  the  navy  personnel  act  went  into  effect,  is  promoted  to  a 
new  grade  having  a  higher  rate  of  pay  under  the  old  law,  such 
higher  rate  of  pay  is  not  the  u  present  pay"  which  the  proviso 
quoted  is  designed  to  continue  in  force. 

I  have  therefore  the  honor  to  advise  you  that  if  Mr.  Gheatham 
is  promoted  to  be  a  paymaster  before  August  22, 1899,  he  will 
not  be  entitled  to  the  pay  of  a  paymaster  of  the  first  five  years 
as  under  the  old  law;  but  inasmuch  as  his  pay  computed 
according  to  the  new  law  would  still  be  less  than  the  amount 
he  was  receiving  June  30, 1899,  in  his  grade  of  passed  assistant 
paymaster,  the  new  act  will  not  operate  to  reduce  his  pay  below 
that  amount,  but  he  will  continue  to  receive  the  same  pay  he 
was  then  receiving  until  his  pay  by  length  of  service  under  the 
new  law  will  equal  or  exceed  this  amount. 


PAYMENT   FOR    SERVICES    IN    PREPARING 
ABSTRACTS  OP  TITLE. 

The  employment  of  persons  to  aid  the  Vioksbarg  Military  Park  Commission 
in  preparing  abstracts  of  title  to  and  conveyances  of  lands  to  be 
purchased  for  park  purposes  is  not  the  employment  of  "attorneys  or 
counsel"  within  the  meaning  of  section  189,  Revised  Statutes,  which 
provides  that  "no  head  of  a  department  shall  employ  attorneys  or 
counsel. " 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  August 

23, 1899.) 

I  have  received  your  letter  of  the  11th  instant,  transmitting 
a  letter  of  the  chairman  of  the  Vicksburg  National  Military 
Park  Commission  to  the  Secretary  of  War,  dated  Jaly  29, 
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1899,  and  exhibits  therein  mentioned,  and  also  a  letter  of  Hon. 
J.  0.  Oatchings  to  the  Assistant  Secretary  of  War,  dated  July 
28, 1899,  with  an  indorsement  of  the  Judge- Advocate-General 
of  the  Army  thereon,  and  requesting  my  decision  whether  the 
firm  of  Catchings,  Hubbard  &  Oatchings,  employed  as  proposed 
in  the  said  letter  of  the  chairman  as  "necessary  assistants  or 
agents"  to  aid  the  commission  in  procuring  for  submission  to 
the  Attorney-General  the  abstracts  of  title  and  conveyances  of 
the  land  needed  for  park  purposes,  the  compensation  therefor 
to  be  paid  the  same  as  granted  for  similar  services  in  the  other 
battlefield  parks,  viz,  $25  for  each  property  conveyed,  may  be 
lawfully  paid  under  that  employment  for  the  performance  of 
the  services  indicated  by  the  papers  submitted. 

The  closing  paragraph  of  the  above  letter  from  the  chair- 
man of  the  commission  to  the  Secretary  of  War,  supra,  is  as 
follows: 

"  And  upon  the  records  as  herein  shown,  and  in  order  that 
there  may  be  do  uncertainty  or  misunderstanding,  I  now 
respectfully  ask  authority  to  employ  'necessary  assistants  or 
agents'  to  aid  the  commission  in  preparing  for  submission  to 
the  Attorney-General  the  abstracts  of  title  to  and  conveyances 
of  the  laud  needed  for  park  purposes,  the  compensation  there- 
for to  be  paid  same  as  granted  for  similar  services  in  the  other 
battlefield  parks,  viz :  $25  for  each  property  conveyed," 

The  act  of  February  21, 1899  (30  Stat.,  841),  authorizes  the 
appointment  of  a  commission  to  locate  the  park  in  question, 
and  in  section  5  provides: 

"And  the  said  commissioners  in  establishing  this  military 
park  shall  also  have  authority  under  the  direction  of  the  Sec- 
retary of  War  to  do  all  things  necessary  to  the  purposes  of 
the  park,  and  for  its  establishment  under  such  regulations  as 
he  may  consider  best  for  the  interest  of  the  Government." 

Section  8  makes  an  appropriation  to  pay  for  "clerical  and 
all  necessary  assistants." 

The  question  presented  is  whether  the  commission  may 
employ  the  firm  of  Catchings,  Hubbard  &  Oatchings,  by 
authority  of  the  Secretary  of  War,  to  aid  the  commission  in 
preparing  for  submission  to  the  Attorney-General  the  abstracts 
of  title  to  and  conveyances  of  the  laud  needed  for  park  pur- 
poses at  a  compensation  as  above  stated. 

Section  189,  Revised  Statutes,  provides: 

"  No  head  of  a  Department  shall  employ  attorneys  or  coun- 
sel at  the  expense  of  the  United  States;  but  when  in  need  of 
counsel  or  advice,  shall  call  upon  the  Department  of  Justice, 
the  officers  of  which  shall  attend  to  the  same." 
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The  purpose  of  this  law  is  obvious,  but  it  certainly  has  ref- 
erence to  the  employment  of  attorneys  or  counsel  as  such,  and 
for  their  services  in  their  capacity  as  attorneys  or  counsel.  To 
determine  the  validity  of  a  title  to  a  given  piece  of  real  estate 
when  the  same  is  in  question,  and  when  the  facts  in  the  shape 
of  an  abstract  of  the  title  or  otherwise  are  presented,  requires 
the  services  of  a  person  learned  in  the  law.  An  abstract  of 
title  to  a  piece  of  real  estate  is  merely  a  brief  statement  of 
deeds,  mortgages,  liens  of  all  kinds,  judgments,  wills,  parti- 
tions, and  all  other  instruments  or  facts,  whether  of  record  or 
not  of  record,  relating  to  the  same,  which  will  enable  an  attor- 
ney or  counsel  upon  such  abstract  to  decide  as  to  the  state  or 
validity  of  the  title.  It  is  peculiarly  copy  work.  The  charac- 
ter of  the  work  is  not  legal  service  within  the  meaning  of  sec- 
tion 189,  Revised  Statutes,  supra. 

If  the  attorneys  in  question  are  employed  by  the  commission 
under  the  direction  of  the  Secretary  of  War  merely  to  aid  the 
commission  in  preparing  for  submission  to  the  •  Attorney- 
General  the  abstracts  of  title  to  and  conveyances  of  the  land 
needed  for  park  purposes,  and  are  not  employed  to  give  legal 
opinions  nor  to  pass  upon  the  title  to  such  real  estate,  I  am  of 
opinion  that  compensation  for  such  services,  so  authorized  by 
the  Secretary  of  War  and  contracted  for  by  the  commission, 
would  be  a  legal  claim  upon  and  could  be  paid  out  of  the 
appropriation  found  in  section  8  of  said  act  of  February  21, 
1899,  supra. 


EEPAIRS  TO  PROPERTY  RENTED  BY  THE 
GOVERNMENT. 

The  appropriation  for  hiring  temporary  quarters  for  the  use  of  the  Court 
of  Claims  is  applicable  to  the  cost  of  repairs,  improvements  and  alter- 
ations of  a  building  hired  for  the  use  of  the  court  under  an  agree- 
ment to  make  such  repairs,  etc,  as  a  consideration,  in  whole  or  in 
part,  for  the  use  of  the  building. 

{Decision  by  Comptroller  Tracewell,  August  23y  1899.) 

The  Auditor  for  the  State  and  other  Departments  submits 
for  approval,  disapproval,  or  modification,  the  following  deci- 
sion involving  an  original  construction  of  section  2  of  the  act 
of  March  3,  1899  (30  Stat.,  1358),  quoted  in  his  decision: 

"The  following  accounts  have  been  approved  by  the  Attor- 
ney-General and  transmitted  to  the  Auditor  for  settlement, 
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and  payment  requested  from  the  appropriation  for  <  temporary 
quarters  for  Court  of  Claims'  (act  of  March  3, 1899, 30 Stat., 
1358),  viz: 

Notley  Anderson,  services,  material  and  labor $1, 183. 66 

A.  E.  Kennedy,  painting,  etc 196.75 

J .  B.  Morrey,  transferring  portraits  and  furnishing  flags 12. 50 

Easton  &  Rupp,  6  stationery  cases 18.50 

John  C.  Parker,  5  library  inkstands 16.25 

Haas  &  Sergeant,  lettering  signs,  etc 18.00 

"Section  2  of  the  act  of  March  3, 1899,  supra,  reads: 

"  'That  said  building  shall  be  constructed  so  as  to  provide  a 
court  room  and  necessary  accommodations  for  the  Court  of 
Claims.  In  the  meantime,  the  Attorney-General  is  authorized 
to  hire  temporary  quarters  for  the  use  of  said  court,  and  to 
remove  said  court  and  its  records  and  archives  thereto;  and 
the  sum  of  twenty- five  thousand  dollars  is  hereby  appropriated 
for  that  purpose,  to  remaiu  available  until  expended.' 

"  No  contracts  covering  any  portion  of  the  supplies  furnished 
or  services  performed,  as  charged  in  said  accounts,  have  been 
filed  in  this  office,  nor  were  any  proposals  invited  or  contracts 
awarded  for  such  supplies  or  services,  as  appears  from  the 
letter  of  the  Attorney-General  dated  25th  instant,  on  file  with 
the  Anderson  account,  nor  has  any  certificate  or  proof  been 
furnished  under  section  3709,  Eevised  Statutes,  that  a  public 
exigency  existed  requiring  an  immediate  delivery  of  the  arti- 
cles or  performance  of  the  services.  All  of  the  supplies  and 
services  mentioned  in  said  account  appear  to  have  been  fur- 
nished in  fitting  up  the  Old  Corcoran  Art  Gallery  building  for 
the  use  of  the  Court  of  Claims.  The  Attorney-General  states 
in  bis  letter  of  the  25th  instant,  referred  to  above,  that  no 
lease  has  as  yet  been  executed  for  the  rental  of  the  Old  Cor- 
coran Art  Gallery. 

"The  account  of  Notley  Anderson  is  made  up  largely  of 
charges  for  days'  labor  of  carpenters  and  laborers,  his  own 
compensation  as  superintendent  at  the  rate  of  $4  per  day, 
lumber,  hardware,  etc.,  furnishing  or  building  one  walnut-top 
desk,  etc.,  material  for  and  labor  covering  desks,  and  for  one 
flagpole.  As  the  building  is  a  rented  one,  the  last-named  item 
being  of  the  nature  of  a  permanent  improvement  to  the  realty 
would  seem  not  to  be  a  proper  charge  against  the  Government, 
under  the  decision  of  the  Comptroller  in  5  Comp.  Dec,  478. 
The  items  for  covering  or  repairing  desks  and  supplying  a 
16- foot  walnut-top  desk  and  five  foot  rests,  being  for  turniture 
and  repairs  to  furniture,  are  not,  in  my  opinion,  payable  from 
the  appropriation  for  temporary  quarters  for  the  Court  of 
Claims. 

"The  bill  presented  by  Mr.  Anderson  is  not  supported  by 
subvouchers,  showing  that  he  actually  expended  the  sum 
claimed  by  him  for  supplies  and  services,  and  to  which  he  is 
entitled,  if  at  all,  as  a  reimbursement  of  moneys  expended  by 
him  at  the  instance  of  the  Attorney-General.    As  a  measure 
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of  protection  to  the  Government  that  no  excess  is  charged 
over  the  rates  or  amounts  paid  by  him,  and  against  the  possi- 
ble presentation  of  claims  by  parties  who  famished  the  sup- 
plies or  performed  the  services,  he  should  present  receipted 
bills  or  sabvonchers  from  such  parties  for  the  amounts  paid  to 
each. 

"  The  items  of  the  account  of  A.  E.  Kennedy  can  hardly  be 
said  to  be  within  the  purposes  of  the  act  providing  for  the 
removal  of  the  court.  What  part,  if  any,  of  the  services 
charged  in  this  account  can  fairly  be  claimed  to  constitute  an 
expense  of  removing  the  court  and  its  records  and  archives 
can  not  be  ascertained  from  the  voucher  presented.  It  appears 
mainly  to  be  for  repair  work  done  on  the  furniture  used  by  the 
court,  and  for  finishing  a  walnut-top  desk  and  painting  the 
flag  pole  supplied  by  Mr.  Anderson. 

"  J.  B.  Morrey's  account  is  for  taking  down  and  rehanging 
2  portraits  and  furnishing  2  silk  flags,  for  which  the  amount 
of  $12.50  is  charged,  without  stating  the  amounts  separately 
chargeable  for  the  services  and  for  the  flags.  The  items 
charged  in  the  account  of  Easton  &  Eupp  are  for  furniture 
for  the  use  of  the  court,  and  that  of  John  0.  Parker  for  ink- 
stands for  the  court's  use.  both  of  which  would  seem  more 
properly  chargeable  to  tne  appropriation  for  contingent 
expenses  of  the  Court  of  Claims. 

"  The  items  charged  in  the  account  of  Haas  &  Sergeant  for 
lettering  and  sign  work  were  undoubtedly  made  necessary 
solely  by  the  removal  of  the  court,  and  may  be  regarded  as 
proper  expenses  to  be  paid  from  the  appropriation  for  'tem- 
porary quarters  for  the  Court  of  Claims,'  as  part  of  the  neces- 
sary expense  for  removal  of  said  court,  and  will  be  certified 
for  payment  from  that  appropriation. 

"  The  cost  of  repairs  to  furniture  for  the  Court  of  Claims 
has  always  been  regarded  as  payable  from  the  appropriation 
lor  '  coutingent  expenses,  Court  of  Claims,'  for  which  the  sum 
of  $3,000  dollars  was  appropriated  for  the  fiscal  year  1899,  and 
a  like  sum  for  the  fiscal  year  1900.  (Legislative  acts  March 
15,  1898,  and  February  24,  1899.) 

u  It  is  my  opinion  that  the  appropriation  for  temporary  quar- 
ters for  the  Court  of  Claims  can  not  be  used  for  the  payment 
of  the  cost  of  permanent  improvements  to  the  realty  rented 
for  the  temporary  use  of  the  court,  or  for  repairing  farniture 
or  for  providing  a  new  equipment  or  new  facilities  for  that 
court,  or  providing  it  with  new  furniture  or  inkstands,  but  is 
limited  to  the  hire  of  temporary  quarters  and  removing  the 
court  and  its  records  and  archives  thereto.  This  will  include 
all  expenses  necessarily  incurred  in  the  removal  of  the  court 
and  the  rearrangements  of  its  effects,  for  the  placing  of  its 
records  and  archives,  but  can  not  be  extended  so  as  to  author- 
ize the  purchase  of  new  furniture  or  stationery  and  supplies, 
or  the  erection  of  new  appliances,  or  the  providing  of  new 
facilities,  however  desirable  or  necessary  to  the  convenience 
of  the  court  such  things  may  be  deemed. 
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"  I  decide  that  the  items  in  the  accounts  of  Notley  Ander- 
son, for  erecting  flag  pole,  covering  and  repairing  desks,  sup- 
plies and  material  and  labor  building  chute,  making  or  sup- 
plying one  16-foot  walnut- top  desk,  and  five  foot  rests,  must  be 
disallowed. 

"  So  also  must  be  disallowed  all  charges  in  the  vouchers  of 
Easton  &  Eupp,  John  0.  Parker,  and  A.  E.  Kennedy,  and  the 
costs  of  the  flags  furnished  by  J.  B.  Morrey." 

The  construction  given  this  section  of  the  statute  by  the 
Auditor  arises  on  an  application  of  the  provisions  of  the  act  to 
the  facts  as  stated  in  his  decision.  The  Comptroller  is  bound 
in  making  his  decision  by  the  statement  of  facts  set  out  by  the 
Auditor.  The  Auditor  construes  an  act  in  relation  to  a  certain 
state  of  facts  and  submits  his  construction  of  the  law  applica- 
ble to  this  state  of  facts  for  approval,  disapproval,  or  modifica- 
tion. The  Comptroller,  if  he  approves  or  disapproves  the  con- 
struction given  the  statute  by  the  Auditor  does  so  upon  the 
state  of  facts  given,  and  not  upon  some  other  or  different  state 
of  facts  that  may  or  may  not  exist. 

Applying  this  rule  to  the  construction  given  by  the  Auditor 
to  the  act  in  question,  I  see  no  way  of  escape  from  approving 
the  decision  of  the  Auditor  and  agreeing  with  him  in  the  con- 
struction given  this  act,  as  applicable  to  the  facts  stated  in 
his  decision. 

The  vouchers  in  question  are  approved  to  be  paid  from  the 
appropriation  made  in  section  2  of  the  act  above  quoted, 
wherein  an  appropriation  of  $25,000  is  made  in  order  that  the 
Attorney-General  may  hire  temporary  quarters  for  the  use  of 
the  Court  of  Claims,  and  to  remove  said  court  and  its  records 
and  archives  thereto.  It  is  stated  by  the  Auditor  as  a  fact 
that  no  contracts  covering  any  portion  of  the  supplies  furnished 
or  services  performed  by  Notley  Anderson  aud  others,  as 
charged  in  said  accounts,  have  been  filed  in  his  office,  nor  were 
such  contracts  awarded  or  any  certificate  furnished  under  sec- 
tion 3709,  Revised  Statutes,  showing  an  exigency  requiring  an 
immediate  delivery  of  the  articles  or  performance  of  the  serv- 
ices; that  all  of  these  supplies  and  services  appear  to  have  been 
furnished  in  fitting  up  the  old  Corcoran  Art  Gallery  building 
for  the  use  of  the  Court  of  Claims  and  in  the  purchase  of  new, 
or  repair  of  old,  furniture  for  the  use  of  said  court  in  said 
building;  that  no  lease  has  been  executed  for  the  rental  of  said 
building;  that  the  accounts  of  A.  E.  Kennedy,  Easton  &  Bupp, 
and  John  C.  Parker  (without  going  into  details)  are  for  furni- 
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tore  or  repairs  to  furniture  for  the  use  of  the  Court  of  Claims 
in  said  building  and  painting  done  in  said  building. 

The  item  in  the  account  of  J.  B.  Morrey  is  the  cost  of  a  flag 
furnished  by  Morrey  and  used  on  a  flagstaff  furnished  by 
Anderson. 

In  the  decision  the  Auditor  also  says: 

"  As  the  building  is  a  rented  one,  the  last-named  item  (refer- 
ring to  the  flagstaff)  being  in  the  nature  of  a  permanent  im- 
provement to  the  realty,  would  seem  not  to  be  a  proper  charge 
against  the  Government." 

It  is  difficult,  if  not  impossible,  to  reconcile  this  statement 
with  the  statement  preceding,  that  no  lease  had  been  executed 
up  to  the  25th  day  of  July  for  this  building.  I  presume  the 
Auditor  means  that  as  this  building  does  not  belong  to  the 
Government,  it  would  seem  that  permanent  improvements 
thereto  are  not  proper  charges  against  the  Government. 

It  would  be  entirely  proper  for  me  to  concur  in  the  construc- 
tion of  the  Auditor  upon  the  statement  of  facts  as  set  out  in 
his  decision  and  conclude  this  decision,  but  in  so  doing  I  would 
sirapfy  invite  an  appeal  from  the  decision  of  the  Auditor,  at 
least  relative  to  several  items  in  these  accounts,  not  primarily 
based  upon  questions  of  law  merely,  but  upon  questions  of 
law  based  in  all  probability  upon  a  materially  different  state 
of  facts  as  applied  to  this  act,  in  some  particulars  at  least, 
from  that  contained  in  the  Auditor's  decision. 

The  Attorney-General  on  the  17th  instant  filed  with  this 
office,  in  response  to  a  request  of  mine  on  the  29th  ultimo  ask- 
ing for  any  statement  that  his  Department  might  have  to  make 
concerning  the  ruling  in  controversy  and  the  rulings  of  the 
Auditor  incident  to  certain  other  accounts  for  the  removal  of 
the  Department  of  Justice,  found  in  the  decision  of  the  Auditor 
of  July  11, 1899,  marked  "A  225,"  his  brief  containing  a  state- 
ment of  the  facts  as  he  understands  them  concerning  the  sev- 
eral items  of  expenditure  reviewed  in  each  of  the  foregoing 
decisions  of  the  Auditor.  I  herewith  transmit  to  the  Auditor 
for  the  State  and  other  Departments  for  his  information  said 
brief  and  statement  of  facts.  I  will  not  extend  this  decision 
by  quoting  from  this  brief  or  reviewing  the  arguments  of  the 
Attorney-General  therein  contained. 

For  the  purposes  of  this  decision  I  will  assume  as  a  fact  that 
before  the  expenditures  were  made  on  the  alterations  and 
repairs  to   the  building,  and  the  furniture  purchased  and 
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repaired,  as  set  out  in  the  vouchers  in  controversy,  the  Attor- 
ney-General had  by  some  method  leased  for  the  temporary  use 
of  the  Court  of  Claims  the  old  Corcoran  Art  Gallery.  Other- 
wise I  assume  there  could  be  no  reasonable  contention  that  this 
or  any  other  appropriation  could  be  legally  chargeable  with 
the  payment  of  bills  for  the  alteration  and  repairs  of  this 
building. 

The  Attorney-General,  in  the  language  of  the  act,  is  author- 
ized to  hire  temporary  quarters  for  the  use  of  said  court.  The 
word  "hire"  as  used  therein  as  applied  to  real  estate  can  have 
no  other  or  different  meaning  than  the  rental  by  contract  of 
some  kind  or  other. 

I  infer  from  the  language  of  the  Auditor  that  he  understands 
the  Comptroller  to  hold  in  broad  language  that  a  charge  for 
permanent  improvements  to  real  estate  rented  by  the  Govern- 
ment is  in  no  case  a  proper  charge  against  the  Government. 
If  I  understand  the  Auditor  correctly,  he  is  mistaken.  It  has 
not  been  held  by  this  office  in  so  far  as  I  am  advised  that  in 
no  case  are  such  expenses  a  proper  charge.  The  contrary  doc- 
trine was  distinctly  announced  in  a  letter  to  the  Secretary  of 
War  of  January  31, 1899,  emanating  from  this  office,  wherein 
it  was  announced : 

"The  legal  right  to  make  contracts  obligating  the  Govern- 
ment within  the  limits  of  the  appropriation  to  keep  property 
hired  for  its  use  in  repair,  was  conceded  in  3  Comp.  Dec.,  196." 

This  decision  was  made  relative  to  a  contract  for  the  hire  of 
a  locomotive  engine.  The  same  rule  necessarily  applies  to  a 
contract  for  the  rental  of  a  building.  The  rule  may  be  stated 
to  be  that  the  Government  is  not  liable  for  the  expenses  of 
permanent  improvements,  repairs,  or  alterations  made  on  a 
building  rented  by  it  unless  in  the  contract  for  its  rental  it  is 
part  of  the  consideration  for  its  rental  that  the  Government,  as 
a  part  or  the  whole  of  such  consideration,  agrees  at  its  own 
expense  to  make  such  improvements,  repairs,  or  alterations.  - 
It  is  not  important,  in  the  absence  of  such  contract  on  the  part 
of  the  Government  as  a  part  or  the  whole  of  the  consideration 
of  rental,  to  pay  for  such  repairs  or  alterations,  that  they  be 
of  benefit  to  the  landowner  or  not.  The  reason  for  the  rule  is 
not  that  the  repairs  or  alterations  may  prove  beneficial  or 
otherwise  to  the  landowner,  but  that  the  Government  may 
not  expend  its  money  on  the  property  of  other  people  unless 
such  expenditure  is  a  part  or  the  whole  of  the  consideration 
for  the  rental  of  the  property,  in  which  case  the  Government 
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clearly  obtains  value  received  for  its  expenditures.  The  con- 
sideration for  a  lease  may  be  paid  in  cash,  in  kind,  or  by  mak- 
ing improvements,  alterations  or  changes  in  the  leased  premises. 

Where  a  contract  for  renting  is  witnessed  by  a  written 
instrument,  such  as  a  lease  or  other  instrument  in  the  nature 
of  a  lease,  the  law  presumes  that  such  writing  contains  the 
whole  of  the  contract.  It  is  not  permissible  to  vary  or  change 
the  terms  of  a  written  instrument  witnessing  the  terms  of  a 
contract  by  parol  evidence  to  show  that  other  things  not 
embraced  therein  are  parts  of  the  contract. 

The  seeming  exception  to  this  general  rule  of  evidence  is 
that  you  may  show  by  parol  evidence  what  the  true  consid- 
eration of  a  deed  or  lease  is,  even  where  it  is  different  from 
that  recited  in  the  instrument,  if  it  does  not  work  the  destruc- 
tion of  the  instrument  itself  for  the  purpose  for  which  it  was 
executed.    The  exception  is  only  a  seeming  exception. 

It  was  held  in  Richardson  v.  Traver  (112  U.  S.,  423)  that 
evidence  maybe  given  of  a  consideration  not  mentioned  in  the 
deed,  provided  it  be  not  inconsistent  with  the  consideration 
expressed. 

In  85  Kentucky,  31,  it  was  held  that  the  recital  of  a  partic- 
ular consideration  in  a  deed  does  not  prevent  a  party  from 
showing  by  parol  that  there  was  a  further  or  different  consid- 
eration. 

In  Ballard's  Real  Estate  Statutes  it  is  laid  down  that  "the 
consideration  named  in  a  deed  may  be  contradicted,"  citing  83 
Indiana,  379. 

The  real  consideration  in  a  deed  can  be  proven  by  parole. 
(57  Indiana,  129;  43  id.,  315;  27  id.y  337.) 

Either  party  to  a  deed  is  at  liberty  to  show,  for  any  purpose 
except  to  prevent  its  operation  as  a  valid  and  effective  grant, 
that  the  consideration  was  greater  or  less  than  that  named,  or 
that  instead  of  money  it  was  something  else.  (35  Indiana,  1 ; 
17  id.y  385.) 

It  therefore  follows  that  if  as  part  of  the  consideration  for 
the  hire  or  lease  of  temporary  quarters  for  the  Court  of  Claims 
the  Attorney-General  agreed  to  make  improvements,  repairs, 
or  alterations  on  the  building  so  hired  or  leased,  the  cost  of 
such  improvements,  repairs,  or  alterations  is  a  proper  charge 
against  the  appropriation  made  for  the  purpose  of  such  hire  or 
rental.  This  is  a  question  of  fact  to  be  determined  by  the 
Auditor,  in  the  first  instance,  like  any  other  question  of  fact. 

As  above  shown,  he  may  consider  parol  evidence  to  establish 
such  feet. 
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As  regards  the  items  for  furniture  and  the  repair  of  forni- 
ture  asserted  to  have  become  absolutely  necessary  because  of 
the  change  of  quarters,  I  am  clearly  of  the  opinion  that  the 
appropriation  providing  for  the  hire  or  rent  of  temporary  quar- 
ters of  the  Court  of  Claims  is  not  applicable  to  their  payment. 
The  use  of  this  appropriation  by  its  terms  is  limited  to  the 
hire  of  temporary  quarters  and  the  removal  of  said  court,  its 
records  and  archives,  thereto. 

The  necessity  for  a  thing  does  not  raise  an  appropriation  for 
the  purchase  of  the  necessary  thing,  or  justify  the  use  of  an 
appropriation  made  for  some  other  specific  object  or  purpose. 
Nor  can  it  be  said,  in  my  judgment,  that  the  purchase  of  a  flag 
to  be  used  on  the  flagstaff  erected  on  or  in  the  roof  of  said 
building,  however  patriotic  and  commendable  the  act  is  in  itself, 
is  any  part  of  the  hire  of  temporary  quarters  for  the  use  of  the 
court,  or  a  part  of  or  incident  to  the  removal  of  said  court  or 
its  archives.  The  flagstaff  may  or  may  not  be  a  part  of  the 
building,  depending  entirely  upon  its  manner  of  fastening,  but 
as  to  the  flag  itself  it  can  not  be  a  part  of  the  building,  nor 
can  it  be  considered  as  repairs,  improvement,  or  alterations  to 
the  building. 

The  only  authority  to  purchase  furniture  for  the  court  is 
found  in  the  appropriate  appropriation  therefor.  A  purchase 
beyond  this  authority  is  void,  and  would  not  even  support  a 
legal  claim  against  the  Government. 


FURNITURE  FOR  THE   DEPARTMENT  OF  JUSTICE. 

The  appropriation  for  erecting  and  furnishing  a  building  for  .the  use  of 
the  Department  of  Justice  is  not  applicable  to  the  purchase  or  repair 
of  furniture  for  use  in  another  building. 

(Decision  by  Comptroller  Tracewell,  August  23, 1899.) 

The  Auditor  for  the  State  and  other  Departments  submits 
for  approval,  disapproval,  or  modification  the  following 
decision,  making  an  original  construction  of  a  statute: 

"The  following  accounts  incident  to  the  removal  of  the 
Department  of  Justice  have  been  transmitted  by  the  Attorney- 
General,  and  are  before  the  Auditor  tor  settlement,  viz : 

Notley  Anderson,  carpenter  work  and  plumbing  at  Hotel  Baltio, 

and  No.  8  Lafayette  square,  etc $2,429.83 

Notley  Anderson,  carpenter  work  and  plumbing  at  Hotel  Baltio, 

and  No.  8  Lafayette  square,  etc 177.05 

Otis  Elevator  Company,  machine  work  and  labor,  Hotel  Baltio.  59, 50 

J.  B.  Morrey,  transferring  portraits,  etc.,  from  Department  of 

Justice  to  Hotel  Baltio 187.50 

Haas  &  Sergeant,  painting  signs,  lettering,  at  Hotel  Baltio 52. 50 

A.  £.  Kennedy,  for  painting,  calcimining,  etc...................  193.00 
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44  Payment  is  requested  by  the  Attorney-General  from  the 
appropriation  of  $1,000,000  for  the  erection  of  a  building  for 
the  Department  of  Justice  (act  March  3, 1899,  30  Stat,  1358). 
"An  objection  to  the  payment  of  a  part  of  the  accounts 
rests  upon  the  principle  that  repairs  to  private  property  are 
not  usually  a  proper  charge  against  the  Government,  and  still 
less  would  seem  to  be  such  permanent  improvements  to  the 
realty  as  are  shown  in  these  accounts.    (5  Gomp.  Dec.,  478.) 

"The  lease  of  the  Hotel  Baltic  dated  May  1, 1899,  by  and 
between  W.  E.  Schneider,  party  of  the  first  part,  and  the  United 
States,  by  John  W.  Griggs,  its  Attorney-General,  party  of  the 
second  part,  provides: 

"4And  the  party  of  the  first  part  covenants  aud  agrees  to 
pay  all  taxes  and  impositions  which  may  be  assessed  upon  the 
premises,  and  to  keep  the  said  building  aud  appurtenances  in 
good  and  teuantable  order  and  repair  during  the  continuance 
of  this  lease.' 

"The  lease  of  the  premises  described  as  No.  S  Lafayette 
square,  or  No.  8  Jackson  square,  dated  June  5, 1899,  contains 
a  like  provision. 

"  The  accounts  of  the  Otis  Elevator  Company  for  machine 
work,  etc.,  and  A.  E.  Kennedy  for  painting  and  calcimining, 
etc.,  seem  to  belong  wholly  to  the  class  of  improvements 
referred  to  in  the  decision  of  the  Comptroller,  supra.  The 
accounts  of  Notley  Anderson  include  many  items  for  perma- 
nent improvements  to  the  realty  such  as  removing  partitions, 
pantry,  etc.,  and  changing  plumbing,  repairing  gutters  and 
spouting,  skylight,  etc.,  none  of  which  seems  to  be  properly 
chargeable  to  the  Government,  under  the  Comptroller's  deci- 
sion cited  above.  The  same  accounts  also  include  many  items 
for  new  work,  such  as  new  file  and  book  cases,  shelving,  etc., 
and  also  material  and  labor  for  covering  old  desks  and  tables 
in  use  in  the  Department  of  Justice.  So  reason  is  apparent 
why  such  items  are  not  chargeable  to  the  regular  appropria- 
tion for  the  service  of  the  Department  of  Justice. 

"The  accounts  of  Haas  &  Sergeant  and  J.  B.  Morrey  appear 
to  he  made  up  of  such  items  as  might  properly  be  chargeable 
as  contingent  expenses  of  the  Department,  under  the  appro- 
priation for  such  purposes. 

"For  the  fiscal  year  1899,  the  following  sums  were  appro- 
priated for  contingent  expenses,  Department  of  Justice: 
" 4  For  furniture  and  repairs,  five  hundred  dollars.' 
44 '  For  miscellaneous  expenditures,  including  telegraphing, 
fuel,  lights,  foreign  postage,  labor,  repairs  of  building  and  care 
of  grounds,  and  other  necessaries,  directly  ordered  by  the 
Attorney-General,  seven  thousand  five  hundred  dollars.'  (Leg- 
islative act,  March  15, 1898.) 

44  For  the  fiscal  year  1000,  the  amounts  appropriated  are  as 
follows: 
44  i  For  furniture  and  repairs,  seven  hundred  fifty  dollars.' 
44 '  For  miscellaneous  expenditures,  including  telegraphing, 
fuel,  light,  foreign  postage,  labor,  repairs  of  building  and  care 
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of  grounds,  and  other  necessaries,  directly  ordered  by  the 
Attorney-General,  seven  thousand  five  hundred  dollars.'  (Leg- 
islative act,  February  24, 1899.) 

"  Further  objection  must  be  urged  as  to  the  form  in  which  the 
bills  presented  by  Mr.  Anderson  are  made  up.  His  vouchers 
show  charges  for  taking  down  cases,  shelving,  etc.,  and  placing 
it  in  position  again  in  the  rented  buildings,  for  new  material 
furnished,  for  labor  employed  by  him  (whether  included  in 
former  specific  charges  is  not  shown),  and  for  his  own  services, 
in  superintending  the  work,  at  the  rate  of  $4  per  day.  As  the 
work  was  not  performed  under  contract  with  Mr.  Anderson, 
and  as  he  accepted  the  rate  of  $4  per  day  in  payment  for  his 
own  services,  if  it  is  proper  to  reimburse  him  for  moneys  ex- 
pended by  direction  of  the  Attorney  General  the  Government 
should  be  protected  both  from  the  danger  of  claims  being  pre- 
sented by  those  who  furnished  the  material  and  performed  the 
labor,  and  from  the  payment  of  any  sum  in  excess  of  his  actual 
disbursements  in  that  behalf.  Therefore,  his  voucher  or  account 
should  be  supported  by  receipted  bills  of  the  persons  who  fur- 
nished the  material  and  performed  the  labor,  showing  the 
amount  paid  to  each  person,  and  corresponding  to  the  items  as 
charged  by  him. 

"  While  it  appears  from  the  Attorney-General's  letter  of  the 
25th  instant  that  proposals  were  not  invited  or  any  contract 
awarded  covering  the  whole  or  any  part  of  the  supplies  or  ma- 
terials purchased,  or  the  services  employed  and  charged  in  the 
foregoing  accounts?  no  certificate  or  proof  is  furnished  that  a 
public  exigency  existed  under  section  3709,  Revised  Statutes, 
requiring  an  imfnediate  delivery  of  the  articles  or  performance 
of  the  services.  i3  Oomp.  Dec,  175, 314;  4  id.,  267, 275;  5  id., 
64.) 

"  I  decide  that  the  items  in  Notley  Anderson's  account  for 
repairing  skylight,  gutters  and  spouting,  labor  and  material 
for  connecting  sink  with  waste,  hot  and  cold  water  pipe,  and 
changing  closet  in  the  Hotel  Baltic  building,  and  fitting  and 
connecting  closets  and  washstands  in  the  building  at  No.  8 
Lafayette  square,  are  permanent  improvements  to  the  realty, 
and  consequently  not  chargeable  to  the  Government  or  payable 
from  the  appropriation  for  *  building,  Department  of  Justice/ 
and  therefore  are  disallowed. 

"  So  also  must  be  disallowed  all  charges  for  new  files  and 
bookcases  placed  in  the  Hotel  Baltic  building.  While  the  act 
authorizing  the  erection  of  a  new  building  makes  the  appro- 
priation of  $1,000,000  available  for  *  completing  and  furnishing 
the  said  building,'  I  am  of  opinion  that  no  part  of  that  appro- 
priation can  be  expended  for  furnishing  the  rented  building 
temporarily  used  by  the  Department.  (3  Oomp.  Dec.,  134;  4 
id.,  192, 219.) 

"The  accounts  of  the  Otis  Elevator  Company  and  A.  E« 
Kennedy,  being  for  permanent  improvements  to  the  realty,  are 
also  disallowed! 
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"  I  farther  decide  that  none  of  the  items  in  the  account  of 
Mr.  Anderson,  for  material  and  labor  covering  desks  and  tables, 
are  chargeable  to  the  appropriation  for  '  Building,  Department 
of  Justice.' 

"  The  accounts  of  J.  B.  Morrey  and  Haas  &  Sergeant  appear 
to  be  for  expenses  rendered  necessary  solely  by  the  removal  of 
the  Department,  and  it  would  seem  are  as  properly  chargeable 
to  the  appropriation  for  '  Building,  Department  of  Justice,'  as 
the  rental  of  the  premises  provided  for  the  use  of  the  Depart- 
ment." 

The  statute  construed  is  section  1  of  the  act  of  March  3, 1899 
(30  Stat.,  1358),  which  reads: 

"  That  a  fireproof  building  shall  be  erected  for  the  accom- 
modation and  use  of  the  Department  of  Justice  upon  the 
ground  belonging  to  the  Government  at  the  corner  of  Pennsyl- 
vania avenue  and  Madisou  place  (Fifteen-and-a-half  street 
northwest),  in  the  city  of  Washington,  District  of  Columbia, 
part  of  which  is  covered  by  the  building  now  occupied  by  the 
Department;  and  the  construction  of  said  buildiug  shall  be  in 
charge  of  the  Attorney-General,  who  shall  be  authorized  and 
directed  to  select  and  adopt  plans  for  the  said  building  and  to 
make  contracts  for  its  construction  and  for  the  removal  of  the 
old  building,  after  proper  advertisements  and  the  reception  of 
plans  and  bids,  and  to  pay  to  the  persQns  submitting  the  two 
sets  of  plans  next  in  order  of  merit  to  those  selected  such  sums 
as,  in  his  judgment,  shall  be  proper  compensation  for  their 
preparation;  and  for  the  purpose  of  carrying  out  the  provisions 
of  this  act  and  completing  and  furnishing  the  said  building  the 
sum  of  one  million  dollars  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated;  and  the 
money  appropriated  for  said  building  shall  be  expended  under 
the  direction  of  the  Attorney-General." 

I  held,  on  the  26th  day  of  last  month,  that  the  appropriation 
therein  contained  could  be  used  under  existing  circumstances 
for  the  rental  of  temporary  quarters  for  the  Department  of 
Justice.  This,  it  must  be  confessed,  was  a  liberal  construction 
of  the  act,  but  a  construction  which  I  am  satisfied  was  not 
beyond  the  proper  rules  of  construction  and  was  justified  by 
the  surrounding  circumstances,  which  it  is  not  now  necessary 
to  recall 

Waiving,  for  the  purposes  of  this  decision,  the  form  of  the 
bills  of  Notley  Anderson  as  shown  to  exist  in  the  decision  of 
the  Auditor,  for  I  presume  that  these  vouchers  will  be  with- 
drawn before  final  action  by  the  Auditor  and  presented  by 
Mr.  Anderson  as  those  of  a  contractor,  which  the  Attorney- 
General,  in  his  brief  and  letter  to  me  under  date  of  the  17th 
22184— Vol.  6 10 
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instant,  which  brief  and  letter  were  transmitted  to  the  Audi- 
tor for  his  further  information  with  my  decision  on  a  kindred 
question  of  this  date,  says  he  was. 

The  decision,  not  considering  the  form  of  these  bills  of  Mr. 
Anderson,  presents  two  questions  of  law  as  applicable  to  the 
facts  contained  in  the  decision  of  the  Auditor, 

1.  Whether  the  appropriation  of  $1,000,000  carried  by  the 
act  set  out  is  applicable  to  the  payment  for  permanent  im- 
provements, repairs,  and  alterations  made  by  the  Department 
of  Justice  on  the  two  buildings  rented  by  the  Attorney-Gen- 
eral for  the  temporary  use  of  such  Department,  pending  the 
completion  of  the  building  contemplated  in  the  act? 

2.  Whether  such  appropriation  is  applicable  to  the  payment 
of  bills  for  new  furniture  and  repairs  to  furniture  placed  in 
these  leased  buildings? 

If,  as  stated  in  my  decision  bearing  on  section  2  of  this  same 
act,  rendered  of  this  date,  these  improvements,  repairs,  and 
alterations  were  made  by  the  Attorney-General  as  part  of  the 
consideration  of  the  rental  of  these  buildings,  for  the  reasons 
therein  stated,  these  items  being  otherwise  proper  and  correct 
are  a  proper  charge  against  this  appropriation.  If  not  pro- 
cured as  part  of  the  consideration  for  their  rental,  they  are  not 
proper  charges  against  this  appropriation  or  any  other  appro- 
priation, but  would  be  unauthorized,  as  the  Government  will 
not  permit  its  funds  to  be  used  in  paying  for  improvements  to 
private  property. 

As  suggested  in  the  decision  herein  above  referred  to,  the 
Auditor  is  authorized  to  consider  parol  evidence  to  ascertain 
what  the  true  and  full  consideration  of  the  contract  of  rental 
really  was. 

The  Attorney-General  in  the  act  above  quoted  is  not  limited 
as  to  the  time  when  he  shall  procure  the  necessary  furniture 
for  the  new  Department  of  Justice  building.  I  know  of  no 
reason  why,  in  his  discretion,  he  should  not,  if  he  sees  proper, 
repair  and  use  all  the  old  furniture  which  may  be  suitable  for 
this  purpose. 

I  am  of  opinion  that  the  act  in  question  does  not  authorize 
him  to  buy  new  furniture  for  current  use  or  repair  same  for 
current  use,  while  either  occupying  the  old  building  or  the 
rented  buildings,  nor,  in  my  judgment,  is  the  purchase  of  new 
furniture  or  the  repair  of  old  furniture  a  necessary  incident  to 
or  part  of  the  removal  of  the  Department  from  one  building  to 
another. 
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If  in  such  removal  furniture  is  broken  or  damaged,  the 
ordinary  appropriation  for  furniture  and  repairs  made  for  the 
Department  is  exclusive. 

If  this  furniture  as  a  matter  of  fact  was  bought  or  repaired 
for  future  use  in  the  new  building  of  the  Department,  I  think 
the  appropriation  of  $1,000,000  therein  can  be  used  to  pay  for 
the  same.  If  not,  then  it  can  not  be  so  used.  This  is  a  ques- 
tion of  fact  for  the  Auditor  to  ascertain  in  the  settlement  of 
these  accounts. 

With  the  above  modifications,  which  are  dependent  upon 
the  ascertainment  of  facts  not  disclosed  in  the  decision  of  the 
Auditor,  the  same  is  approved. 


FEES  OF  UNITED  STATES  COMMISSIONERS. 

A  United  States  commissioner  is  not  entitled  to  fees  for  copies  of  com- 
plaints unless  they  are  actually  made  and  attached  to  the  warrant, 
as  required  by  the  act  of  August  18,  1894. 

A  United  States  commissioner  is  not  entitled  to  any  fees  in  cases  wherein 
the  complaint  upon  which  the  warrant  of  arrest  was  issued  was  not 
actually  sworn  to  before  him  or  some  other  officer  authorized  to  admin- 
ister oaths. 

(Decision  by  Comptroller  Tracewell,  August  25, 1899.) 

The  Attorney-General,  by  letter  dated  April  14, 1899,  filed  in 
this  office  the  day  following,  requests  the  revision  of  the  ac- 
counts of  Arch  B.  Calvert,  United  States  commissioner  for  the 
district  of  South  Carolina,  residing  at  Spartanburg,  thereto- 
fore settled  by  the  Auditor  for  the  State  and  other  Depart- 
ments, for  the  quarters  ending  December  31, 1897#,  and  March 
31,  June  30,  and  September  30, 1898,  respectively. 

Of  these  accounts  that  for  the  December  quarter,  1897,  was 
settled  by  the  Auditor  February  28,  1898,  more  than  one  year 
before  the  filing  of  the  Attorney-OeneraPs  request,  and  has 
never  been  before  this  office  for  revision  or  otherwise;  therefore 
I  have  no  jurisdiction  to  revise  or  reopen  the  settlement 
thereof. 

The  Attorney-General's  request,  which  is  based  upon  the 
facts  disclosed  by  the  report  of  James  S.  Easby- Smith  and  A. 
C.  Caine,  examiners  for  the  Department  of  Justice,  and  their 
recommendations  thereon,  raises  three  questions,  which  are 
fully  indicated  by  the  following  extracts  from  the  report : 

"  Mr.  Calvert  has  a  fairly  good  docket,  but  he  has  failed  to 
make  important  entries,  especially  the  entries  of  return  of 
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warrants,  subpoenas,  and  commitments  as  required  by  the  law 
under  which  he  was  appointed. 

"  In  examining  Mr.  Calvert's  accounts  and  dockets  we  found 
that  upon  the  face  of  the  records  nearly  all  complaints  in 
internal-revenue  cases  appear  to  have  been  sworn  to  by  deputy 
collectors  of  internal  revenue.  The  complaints  have  been  in 
fact  signed  by  deputy  collectors,  but  not  sworn  to.  The 
method  of  obtaining  these  complaints  by  Mr.  Calvert  was  as 
follows:  He  would,  on  information  given  him  by  a  deputy  mar- 
shal or  private  citizen  of  a  violation  of  the  internal-revenue 
laws,  fill  out  a  complaint,  certify  on  it  that  he  had  investigated 
the  case  and  considered  it  a  meritorious  one,  and  send  it  by 
mail  to  a  deputy  collector,  usually  to  J.  B.  King  or  A.  0.  Mer- 
rick, at  Greenville.  The  deputy  collector  would  sign  the  com- 
plaint and  return  it  by  mail  to  Mr.  Calvert,  who  would  fill  out 
the  jurat  and  then  issue  a  warrant. 

"  We  found  this  practice  to  be  almost  universal  throughout 
the  district.  Of  all  the  commissioners  whom  we  examined  we 
found  only  one  who  has  not  been  guilty  of  it  to  a  greater  or 
less  degree. 

*****  *  • 

"  We  have  a  considerable  amount  of  disallowances  to  rec- 
ommend in  the  accounts  of  Mr.  Calvert.  The  items  of  dis- 
allowances may  be  grouped  as  follows: 

"First.  Charges  for  entering  returns  on  warrants,  commit- 
ments, and  subpoenas,  no  such  entries  having  been  made  by 
Mr.  Calvert. 

"  Second.  Charges  for  copies  of  complaints  at  30  cents.  In 
this  district  the  original  complaint  is  attached  to  the  warrant, 
and  no  copy  is  necessary  or  is  furnished. 

"  Third.  All  charges  in  cases  where  the  complaint  has  not 
actually  been  sworn  to. 

"  In  order  to  ascertain  whether  or  not  complaints  were 
actually  sworn  to,  we  secured  from  the  Commissioner  of  Inter- 
nal Revenue  a  statement  showing  where  each  deputy  collector 
was  on  the  date  when  he  appears  to  have  sworn  to  a  complaint 
before  Mr.  Calvert  at  Spartanburg.  This  statement  shows 
that  in  a  considerable  number  of  cases  no  deputy  collector 
appeared  before  Mr.  Calvert  to  swear  to  complaints. 

"We  asked  Mr.  Calvert  if  deputy  collectors  had  appeared 
before  him  and  sworn  to  complaints  in  cases  where  the  contrary 
appeared  from  the  information  above  mentioned,  and  he  ad- 
mitted that  they  had  not  done  so,  but  that  his  practice  in  the 
matter  had  been  as  we  have  stated  above. 

*  *  *  *  *  *  * 

"  We  attach  hereto  in  the  form  of  an  exhibit  a  statement  of 
disallowances  which  we  recommend  be  made  in  the  accounts 
of  Mr.  Calvert." 

This  exhibit  mentions  a  large  number  of  cases,  specifying 
those  in  which  the  complaints  were  not  u  actually  sworn  to  " 
and  in  which  it  is  recommended  that  all  charges  be  disallowed. 
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while  as  to  the  others  specific  charges  for  "  entering  returns  " 
and  for  "  copies  of  complaints "  are  recommended  for  disal- 
lowance. 

The  commissioner's  reply  to  the  Attorney-General's  request 
is  fall  and  explicit,  and  so  far  as  necessary  to  the  proper  deter- 
mination of  the  several  matters  at  issue  is  as  follows: 

First  (entering  returns) : 

"  If  Mr.  Smith  means  to  say  that  no  entries  of  returns  have 
been  made  upon  my  docket  of  warrants,  commitments,  and 
subpcenas,  then  he  is  correct.  If,  however,  Mr.  Smith  means  to 
say  that  no  entering  of  returns  has  been  made  upon  warrants, 
commitments,  and  subpoenas,  then  he  is  in  error.  What  is  en- 
tering a  return  as  mentioned  in  section  21  of  act  of  May  28, 
1896  !  Does  it  mean  en  try  on  the  docket  f  I  submit  not.  The 
law  pertaining  to  said  entries  can  not  be  interpreted  to  mean 
that  the  entry  must  be  made  on  the  commissioner's  docket, 
bnt  manifestly  refers  to  the  return  made  upon  the  original 
warrant,  commitment,  or  subpoena.  If  the  entries  had  been 
madeupon  the  docket,  as  contended  for  by  Mr.  Smith,  1  respect- 
fully submit  that  no  charges  could  be  made  for  the  same,  be- 
cause the  latter  part  of  section  21  of  the  act  above  referred  to 
distinctly  and  clearly  prohibits  the  same.  It  is  as  follows: 
4  Such  commissioners  shall  keep  a  complete  record  of  all  pro- 
ceedings before  them  in  criminal  cases,  for  which  record  the 
commissioner  shall  receive  no  compensation.' " 

Second  (copies  of  complaints) : 

"This  matter  was  called  to  my  attention  some  months  ago 
by  the  district  attorney  when  approving  my  accounts,  and  I 
stated  to  him  at  that  time  that  I  doubted  the  correctness  of 
this  charge  for  this  item.  While  as  a  matter  Of  fact  two  com- 
plaints are  drawn  in  most  all  warrants  issued  by  me,  still  I  do 
not  think  either  can  be  properly  designated  a  copy  as  contem- 
plated by  the  act,  though  one  is  not  sent  to  court  as  one  of  the 
original  papers  in  the  case.  The  character  of  these  two  com- 
plaints will  be  seen  from  the  explanation  given  as  to  the  third 
recommendation  made  by  Mr.  Smith  in  his  report." 

Third  (complaints  "not  actually  sworn  to"): 

uMost  all  of  the  complaints  ibr  alleged  violations  of  the  rev- 
enue laws  are  made  by  private  parties,  who  for  personal  rea- 
sons, and  I  will  say  for  safety  of  person  and  property,  will  not 
allow  their  names  to  appear  upon  the  official  records  as  inform- 
ers. It  is  safe  to  say  that  were  the  informer's  name  made  to 
appear  upon  the  public  record  but  few  violations  of  the  law 
would  be  prosecuted.  This  being  true,  and  there  being  no 
deputy  collector  located  at  this  place,  it  has  been  my  practice 
for  the  past  fifteen  years  as  commissioner  to  base  my  warrants 
upon  the  sworn  affidavits  of  private  parties  stating  the  facts 
constituting  the  offense  to  be  within  their  personal  knowledge 
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and  giving  in  said  affidavit  names  of  other  witnesses  who  would 
support  the  charge,  and  attach  this  affidavit  to  the  warraut, 
sending  both  to  the  deputy  collector  by  mail,  with  a  form  of 
affidavit  attached  to  the  original  warrant  to  be  signed  by  the 
deputy  collector  and  returned  to  Die  to  be  delivered  to  the  mar- 
shal for  service.  This  affidavit,  signed  by  the  deputy  collector, 
is  made  upon  information  and  belief,  based  of  course  upon  the 
affidavit  of  the  private  party,  the  deputy  collector  retaining 
the  affidavit  of  the  private  party  or  returning  the  same  to  me 
to  be  filed  in  my  office.  This,  as  it  will  be  seen,  is  done  for  the 
purpose  of  preventing  the  accused  knowing  who  the  real  in- 
former was,  and  also  for  keeping  the  collector's  office  informed 
of  the  violations  going  on  in  his  district,  and  also  for  the  pur- 
pose of  facilitating  the  business  of  my  office.  But  for  these 
reasons  the  warrant  could  be  issued  upon  the  affidavit  of  the 
private  party  who  has  stated  the  facts  constituting  the  offense 
to  be  within  his  personal  knowledge.  I  desire  to  say  further 
that  this  practice  has  been  no  secret  and  has  been  done  in  the 
interest  of  the  Government,  and  I  believe  by  all  the  commis- 
sioners in  the  State,  except  those,  perhaps,  who  reside  at  the 
place  where  the  collector  or  deputy  collector  may  be  located. 
Weeks  sometimes  elapse  between  visits  of  deputy  collectors  to 
my  office,  and  it  would  be  almost  impossible  under  the  circum- 
stances to  do  otherwise  than  has  been  done.  I  wish  to  empha- 
size the  fact  that  I  have  never  issued  a  warrant  for  any  person 
charged  with  violation  of  internal-revenue  laws  without  first 
having  before  me  the  sworn  complaint  of  a  district  attorney, 
assistant  district  attorney,  collector  or  deputy  collector  of  in- 
ternal revenue,  or  revenue  agent,  or  the  affidavit  of  a  private 
citizen  stating  the  facts  constituting  the  offense  to  be  within 
his  personal  knowledge,  and  approved  by  the  district  attorney. 
As  I  have  said  above,  the  practice  was  adopted  in  the  interest 
of  the  Government  and  has  been  no  secret,  and  not  with  any 
intention  on  my  part  of  making  fees  in  cases  that  were  not 
bona  fide  and  meritorious.  These  complaints  were  regarded 
by  the  deputy  collectors  and  accepted  by  me  as  sworu  to,  and 
it  was  so  understood." 

The  latter  statement  is  supported  by  the  affidavit  of  Anson 
0.  Merrick,  one  of  the  deputy  collectors  mentioned  by  the 
examiners: 

"  That  it  was  the  prevailing  practice  of  the  commissioners  to 
send  to  deponent  warrants  with  affidavits  of  private  parties 
attached  charging  violations  of  the  revenue  laws,  and  upon 
this  affidavit  deponent  would  sign  the  affidavit  attached  to  the 
warrant  upon  information  and  belief,  said  information  being 
based  upon  the  inclosed  affidavit  of  the  private  party  stating 
the  facts  constituting  the  offense  to  be  within  his  personal 
knowledge.  This  has  been  the  practice  the  past  ten  or  twelve 
years  to  my  knowledge,  and  was  adopted  in  the  interest  of  the 
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Government,  because  informers  are  unwilling  to  have  defend- 
ants know  who  the  real  prosecutor  is,  and  because  it  was  im- 
possible for  the  deputy  collector  to  visit  all  the  commissioners 
and  appear  before  them  in  person  in  every  case  instituted." 

I  have  been  thus  full  in  the  foregoing  statement  for  the  rea- 
son that  there  are  several  appeals  pending  before  me  involv- 
ing the  same  questions  now  under  consideration,  in  which  the 
facts  are  substantially  the  same,  and  they  will  be  controlled 
by  this  decision. 

It  will  be  observed  that  there  is  practically  no  difference 
in  the  statements  of  the  examiners  and  commissioner  as  to 
the  facts,  and  the  same  may  be  said  of  the  several  appeals 
adverted  to,  with  one  possible  exception. 

The  issues  raised  will  be  disposed  of  in  the  order  of  their 
presentation. 

First.  In  Robinson's  case  (5  Comp.  Dec.,  106)  it  is  held  that 
the  returns,  for  the  entry  of  which  a  fee  is  provided  by  the 
act  of  May  28, 1896  (29  Stat,  185),  must  be  entered  in  the 
commissioner's  docket;  that  there  is  no  conflict  between  the 
clause  of  said  act  providing  the  fee  for  such  entry  and  the 
clause  prohibiting  fees  for  ordinary  docket  entries;  and  that 
unless  the  returns  are  entered  upon  the  docket,  the  commis- 
sioner is  not  entitled  to  the  fee  provided  for  that  service.  I 
see  no  reason  to  change  or  modify  the  views  therein  expressed. 

Second.  Under  the  act  of  August  18,  1894  (28  Stat,  416), 
requiring  persons  arrested  on  warrants  issued  by  commission- 
ers to  be  carried  before  the  commissioner  nearest  the  place  of 
arrest,  the  commissioner  who  issues  the  warrant  is  required 
to  u  attach  thereto  a  certified  copy  of  the  complaint"  upon 
which  the  warrant  issues,  and  the  return  of  the  warrant  with 
a  copy  of  the  complaint  attached  confers  upon  the  commis- 
sioner before  whom  it  is  returned  jurisdiction  to  hear  and  dis- 
pose of  the  matter.  This  is  the  "copy  of  the  complaint  with 
certificate  to  same,"  for  which  the  fee  of  30  cents  is  provided 
by  the  act  of  May  28, 1896,  supra. 

The  purpose  for  which  this  copy  is  made  is  plain,  and  if  not 
made  for  that  purpose  it  can  not  be  said  to  come  within  the 
law  providing  a  fee  therefor.  In  order  to  entitle  the  commis- 
sioner to  the  fee  for  this  service  the  certified  copy  must  be 
made  and  attached  to  the  warrant  of  arrest;  otherwise  it  is 
not  necessary,  and  there  is  no  fee  provided  or  intended  to  be 
provided  therefor.    If  by  reason  of  the  fact  that  the  original 
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complaint  and  warrant  are  upon  the  same  sheet,  as  seems  to 
be  the  case  in  this  district,  the  copy  is  not  necessary  to  the 
purposes  indicated  by  the  act  of  1894,  supra,  and  is  not  made 
and  attached  to  the  warrant,  there  is  no  fee  for  copy,  even 
though  the  commissioner  should  actually  make  one  and  file  it 
in  his  office. 

That  this  is  the  law  is  strengthened  by  the  fact  that  the  dis- 
trict court  for  this  district,  in  approving  the  accounts  of  this 
and  other  commissioners  for  the  September  quarter,  1898,  dis- 
allowed or  disapproved  charges  therein  for  these  copies. 

Third.  This  question  presents  greater  difficulty,  and  is 
entirely  new  and  unique  in  its  character. 

The  act  of  May  28,  1896,  provides  that  warrants  of  arrest 
for  violation  of  internal-revenue  laws  may  be  issued  upon  the 
sworn  complaint  of  certain  officers,  including  deputy  collectors 
of  internal  revenue  or  private  citizens,  coupled  only  with  the 
injunction  that  no  such  warrant  shall  issue  upon  the  oath  of  a 
private  citizen  uuless  first  approved  in  writing  by  a  United 
States  district  attorney;  and  if  the  complaints  in  these  cases 
were  sworn  to  by  the  deputy  collector  within  the  meaning  of 
the  law,  then  of  course  the  commissioner  is  entitled  to  the  fees 
provided  by  law  for  the  services  alleged  to  have  been  rendered 
in  these  cases. 

It  is  contended  that  the  facts,  as  stated  by  the  commissioner, 
show  that  the  law  regulating  the  issuance  of  warrants  of  arrest 
in  internal-revenue  cases  has  been  fully  complied  with,  and  if 
not  that  it  has  been  substantially,  because  of  the  arrangement 
between  the  commissioner  and  the  deputy  collector,  by  which 
the  latter,  upon  receipt  of  the  blank  complaint,  accompanied 
by  the  affidavit  of  the  private  informant,  should  sign  it  and 
return  it  to  the  commissioner,  who  knew  the  signature,  and 
that  upon  the  attaching  of  the  latter's  jurat  it  became,  to  all 
intents  and  purposes,  a  complaint  sworn  to  before  the  commis- 
sioner. It  is  also  contended  that  the  approval  of  these  accounts 
by  the  court,  as  requiied  by  the  act  of  February  22, 1875  (18 
Stat.,  333),  after  having  been  scrutinized  by  the  district  attor- 
ney, coupled  with  the  long  time  during  which  the  practice  had 
obtained,  established  its  necessity  and  legalized  the  manner  in 
which  the  complaints  were  sworn  to  and  the  issuance  of  the 
warrants  thereon.    ( United  States  v.  Jones,  134  U.  S.,  483.) 

If  these  contentions,  or  either  of  them,  are  sound  they  are 
conclusive;  but  I  do  not  think  they  are.    What  is  it  to  make 
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oath  before  an  officer  f  It  mast  'certainly  be  in  his  actual  pres- 
ence, and  the  reasons  therefor  are  obvious.  It  will  not  be 
sufficient,  even  if  the  administering  officer  is  acquainted  with 
the  signature  of  the  affiant  and  feels  absolutely  certain  that 
the  signature  is  genuine,  if  the  affiant  be  not  present,  to  con- 
stitute it  an  oath  " sworn  to  and  subscribed"  before  him;  and 
this  being  true,  it  must  be  apparent  that  the  complaints  in 
these  cases,  not  having  been  sworn  to  before  the  commissioner, 
or  before  any  officer  authorized  to  administer  oaths,  are  not 
"  sworn  complaints"  within  the  meaning  of  the  act  cited;  and 
that,  therefore,  the  warrants  of  arrest  issued  thereon  were  ille- 
gally issued.  Such  being  the  case,  the  second  contention  is 
without  force,  because  there  is  no  discretionary  power  of  the 
commissioner  involved  in  this  case. 

I  conclude  therefore  that  in  the  several  cases  now  under  con- 
sideration there  were  no  sworn  complaints  within  the  meaning 
of  the  act  of  May  28,  1896,  supra,  and  that  the  warrants  of 
arrest  issued  thereon  were  not  issued  in  compliance  with  law 
in  those  cases. 

It  is  contended,  however,  that  even  if  the  warrants  in  these 
cases  were  illegally  issued  the  facts  bring  them  within  the  rule 
laid  down  in  Pound's  case  (5  Gomp.  Dec.,  863),  and  that  for  all 
services  subsequent  to  the  arrest  the  commissioner  is  entitled 
to  the  fees. 

To  this  contention  I  am  also  unable  to  agree,  and  without 
going  into  an  extended  discussion  to  show  wherein  this  case 
differs  from  that,  I  hold  that  the  facts  in  this  case  show  very 
different  conditions  from  those  existing  in  the  Pound  case,  and 
in  my  opinion  bring  it  rather  within  the  rule  laid  down  in 
Stinson's  case  (4  Comp.  Dec.,  338),  and  that  the  commissioner 
is  entitled  to  no  fees  whatever  in  these  cases. 

The  three  accounts  over  which  I  have  jurisdiction  will  be 
revised  upon  the  lines  herein  indicated,  and  the  fourth,  to  wit: 
that  for  the  quarter  ending  December  31, 1897,  will  be  referred 
to  tbe  Auditor  for  the  State  and  other  departments,  who  has 
exclusive  jurisdiction  thereof,  for  such  action  as  he  may  deem 
just  under  my  decision  in  Campbell's  case  (4  Oomp.  Dec.,  303). 
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PAY  OP  AIDS  TO  ADMIRALS  OR   REAR-ADMIRALS 

OF  THE  NAY Y. 

Under  the  navy  personnel  act,  which  provides  that  commissioned  officers 
of  the  line  of  the  Navy  shall  receive  the  same  pay  as  provided  by  law 
for  officers  of  corresponding  rank  in  the  Army,  officers  of  the  Navy, 
while  serving  as  aids  to  admirals  or  rear-admirals  of  the  Navy,  are  not 
entitled  to  the  additional  pay  provided  to  aids  authorized  by  law  to 
generals  and  major-generals  of  the  Army. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navyy 
August  26 ,  1899.) 

I  have  your  letter  of  the  1st  instant,  transmitting  a  letter 
dated  July  22, 1899,  addressed  to  this  office  by  Paymaster  J. 
R.  Stanton,  United  States  Navy,  which  reads  as  follows: 

"1.  I  have  the  honor  to  request  a  decision  on  the  following 
claims  for  additional  pay  under  section  13  of  the  naval  per- 
sonnel bill : 

h<  2.  Lieut.  W.  G.  Miller  and  Ensign  D.  F.  Sellers,  aids  to 
Rear* Admiral  Kautz,  claim  mounted  pay,  in  accordance  with 
paragraph  1301  United  States  Army  Regulations,  which  pro- 
vides that  "authorized  aids,  duly  appointed,"  shall  receive  the 
mounted  pay  of  their  rank." 

Paragraph  1301,  Army  Regulations  1895,  to  which  Paymas- 
ter Stanton  refers,  reads  as  follows: 

"The  following  officers,  in  addition  to  those  whose  pay  is 
fixed  by  law,  are  entitled  to  pay  as  mounted  officers:  Officers 
of  the  staff  corps  below  the  rank  of  major,  officers  serving  with 
troops  of  cavalry,  officers  of  a  light  battery  duly  organized 
and  equipped,  authorized  aids  duly  appointed,  officers  serving 
with  companies  of  mounted  infantry,  and  officers  on  duty 
which  in  the  opinion  of  tlje  department  commander  requires 
them  to  be  mounted  and  so  certified  by  the  latter  on  their  pay 
vouchers.  Acting  judge-advocates  of  military  departments, 
duly  detailed,  are  entitled,  while  so  serving,  to  the  rank,  pay 
and  allowances  of  captains  of  cavalry." 

In  addition  to  the  information  asked  by  Paymaster  Stanton 
as  to  whether  the  authorized  aids  to  Rear-Admiral  Kautz 
should  receive  the  mounted  pay  of  their  rank,  you  desire  to 
know  whether  officers  serving  as  aids  to  the  admiral  and  to 
the  rear-admirals  commanding  the  North  and  South  Atlan- 
tic, Pacific,  and  Asiatic  stations  and  the  various  navy-yards 
and  shore  stations,  are  entitled  to  receive  the  same  pay  as 
officers  of  the  Army  serving  as  aids  to  generals  and  msyor- 
generals. 
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Section  1261,  Revised  Statutes,  among  other  things,  pre- 
scribes the  pay  of  officers  of  the  Army  designated  below,  as 
follows: 

"Captain,  mounted,  two  thousand  dollars  a  year." 
"Captain,  not  mounted,  eighteen  hundred  dollars  a  year." 

*  «  •  •  •         *    •  * 

"First  lieutenant,  mounted,  sixteen  hundred  dollars  a  year." 
"First  lieutenant,  not  mounted,  fifteen  hundred  dollars  a 

year." 
"Second  lieutenant,  mounted,  fifteen  hundred  dollars  a  year." 
"Second  lieutenant,  not  mounted,  fourteen  hundred  dollars 

a  year." 

These  are  the  only  officers  of  the  Army  for  whom  the  law 
prescribes  a  rate  of  pay  when  "mounted"  different  from  that 
which  they  receive  when  "not  mounted." 

Section  1261  also  prescribes  the  following  additional  pay  for 
aids: 

"Aid  to  major-general,  two  hundred  dollars  a  year,  in  addi- 
tion to  pay  of  his  rank." 

uAid  to  brigadier-general,  one  hundred  and  fifty  dollars  a 
year,  in  addition  to  pay  of  his  rank." 

Section  13  of  the  navy  personnel  act  of  March  3,  1899  (30 
Stat.,  1007),  among  other  things  provides  that — 

"After  June  thirtieth,  eighteen  hundred  and  ninety-nine, 
commissioned  officers  of  the  line  of  the  Navy  and  of  the  Med- 
ical and  Pay  Corps  shall  receive  the  same  pay  and  allowances, 
except  forage,  as  are  or  may  be  provided  by  or  in  pursuance  of 
law  for  the  officers  of  corresponding  rank  in  the  Army." 

The  question  of  whether  aids  to  officers  of  the  Navy  shall 
receive  mounted  pay  was  practically  determined  in  the  nega- 
tive by  decision  of  this  office  of  June  23, 1899,  in  which  it  was 
held  that  "the  commissioned  officers  of  the  line  of  the  Navy 
and  of  the  Medical  and  Pay  Corps  are  not  entitled  to  the 
mounted  pay  of  officers  of  the  Army."  Adhering  to  the  views 
then  expressed  I  am  of  opmion,  and  so  decide,  that  Lieutenant 
Miller  and  Ensign  Sellers  are  not  entitled  to  the  mounted  pay 
of  officers  of  corresponding  rank  in  the  Army,  while  serving 
as  aids  to  Bear- Admiral  Kautz. 

In  reply  to  your  question  as  to  whether  aids  to  admirals  and 
rear-admirals  are  entitled  to  the  same  pay  as  officers  of  the 
Army  serving  as  aids  to  generals  and  major-generals,  I  have 
the  honor  to  state  that  in  my  opinion  they  are  not  so  entitled, 
but  are  entitled  only  to  the  pay  of  officers  of  corresponding 
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rank  in  the  Army,  less  the  prescribed  redaction  for  shore 
service  when  their  duties  are  on  shore.  The  law  provides  for 
pay  of  officers  of  corresponding  rank  in  the  Army,  and  the 
position  of  aid  is  not  a  distinct  rank  within  the  meaning  of  the 
law.  The  additional  pay  which  officers  of  the  Army  receive 
under  section  1#61,  while  serving  as  aids,  does  not  follow  from 
their  rank,  but  is  paid  for  special  service  independently  of  the 
rank  which  they  may  be  holding  at  the  time. 

But,  adopting  the  view  that  the  additional  pay  provided  by 
law  for  officers  of  the  Army  serving  as  aids  to  m^jor-generals 
and  to  brigadier-generals  is  to  be  regarded  as  an  allowance 
and  may  be  paid  as  such  to  officers  of  the  Navy  performing 
similar  service  by  virtue  of  the  provision  of  the  navy  personnel 
act  giving  them  the  same  pay  and  allowances,  except  forage,  as 
received  by  officers  of  corresponding  rank  in  the  Army,  I  am 
still  unable  to  see  how  such  additional  pay  can  be  allowed. 
Aids  in  the  Army  are  provided  for  in  the  Revised  Statutes  as 
follows: 

"Sec.  1096.  The  general  may  select  from  the  Army  such 
number  of  aids,  not  exceeding  six,  as  he  may  deem  necessary, 
who  shall  have,  while  serving  on  his  staff,  the  rank  of  colonel 
of  cavalry ." 

"Sec.  1097.  The  lieutenant-general  may  select  from  the 
Army  two  aids  and  one  military  secretary,  who  shall  have  the 
Tank  of  lieutenant-colonel  of  cavalry  while  serving  on  his  staff." 

"  Sec.  1098.  Each  major-general  shall  have  three  aids,  who 
may  be  selected  by  him  from  captains  or  lieutenants  of  the 
Army,  and  each  brigadier- general  shall  have  two  aids,  who 
may  be  selected  by  him  from  lieutenants  of  the  Army." 

There  is  no  law  authorizing  the  appointment  of  aids  on  the 
personal  staff  of  any  officer  of  the  Navy.  Section  1469,  Re-  # 
vised  Statutes,  provides  for  the  detail  by  the  Secretary  of  the 
Navy  of  an  officer  to  act  as  the  aid  or  executive  of  the  com- 
manding officer  of  a  vessel  of  war  or  of  a  naval  station,  but 
this  has  no  reference  to  the  designation  of  aids  on  the  personal 
staff  of  a  navy  officer  like  those  provided  tor  officers  of  the 
Army  in  the  sections  of  the  Bevised  Statutes  above  quoted. 

The  additional  pay  to  aids  in  the  Army  granted  by  section 
1261,  supra,  applies  only  to  those  aids  provided  for  iii  section 
1098,  and  the  rank  conferred  for  the  time  being  upon  officers 
assigned  as  aids  pursuant  to  sections  1096  and  1097,  with  the 
additional  pay  which  such  increased  rank  might  carry,  can  be 
conferred  only  upon  such  officers  as  those  sections  authorize  to 
be  assigned  to  that  duty.  While  it  is  doubtless  within  the 
power  of  the  Secretary  of  War  to  assign  any  number  of  aids 
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to  an  officer  which  he  might  deem  advisable,  only  the  number 
authorized  by  law  can  be  allowed  the  additional  compensation 
or  the  increased  rank  which  the  statutes  provide  in  such  cases. 
Other  officers  assigned  to  such  duty  in  excess  of  the  number 
authorized  by  law  can  only  receive  the  pay  pertaining  to  their 
respective  positions  or  ranks. 

Section  13  of  the  navy-personnel  act,  by  assimilating  the  pay 
and  allowances  of  navy  officers  in  certain  cases  to  that  of 
officers  of  the  Army  of  corresponding  rank,  did  not  thereby 
affect  the  organization  of  the  Navy  and  did  not  give  aids  to 
officers  of  the  Navy  where  none  were  before  provided  for  be- 
cause of  the  fact  that  the  law  made  provision  for  aids  to  certain 
army  officers.  The  Secretary  of  the  Navy  might  authorize  the 
assignment  of  any  number  of  officers  as  aids  upon  the  personal 
staff  of  the  admiral  or  of  a  rear-admiral,  but  as  the  law  makes 
no  specific  provision  for  such  appointment,  the  officers  so  as- 
signed come  within  the  class  of  aids  who  might  be  appointed 
by  the  Secretary  of  War  in  excess  of  the  number  authorized 
by  law,  and  the  officers  so  assigned  are  therefore  entitled  only 
to  the  ordinary  pay  of  their  respective  grades. 


MILEAGE  TO  OFFICERS  OF  THE  NAVY  ATTACHED 
TO  THE  LIGHT-HOUSE  BOARD. 

An  officer  of  the  Navy  who  is  required  to  travel  on  public  duty  by  orders 
from  competent  authority,  either  by  express  direction  or  by  necessary 
implication,  is  entitled  to  mileage,  although  the  duty  may  lie  in  his 
district,  unless  the  travel  is  a  necessary  part  of  the  specific  duty  itself 
which  the  officer  is  required  to  perform. 

The  Light- House  Board  is  a  part  of  the  Treasury  Department,  and  its 
officers  and  employees  are  subject  to  the  orders  of  the  Secretary  of  the 
Treasury. 

An  officer  of  the  Navy  attached  to  the  Light-House  Board  is  not  entitled 
to  uileage  for  travel,  unless  the  travel  is  performed  under  an  order  of 
the  Secretary  of  the  Treasury,  or  its  equivalent,  or  unless  the  action 
of  the  officer  in  performing  the  travel  is  subsequently  ratified  by  the 
Secretary. 

Travel  by  an  officer  of  the  Navy  attached  to  the  Light-House  Board,  or  by 
a  civilian  member  of  the  Board,  from  his  residence  to  the  office  of  the 
Board  and  return,  to  attend  a  meeting  of  the  Board,  is  not  travel 
upon  public  business,  and  he  is  not  entitled  to  mileage  or  travelling 
expenses. 

(Decision  by  Comptroller  Tracewell,  August  26, 1899.) 

The  naval  secretary  of  the  Light-House  Board  has  made 
application  for  revision  of  his  accounts  for  expenses  of  buoy- 
age, 1899,  and  supplies  of  light-houses,  1899,  for  the  fourth 
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quarter  of  1899.  The  Auditor  for  the  Treasury  Department,  in 
his  settlement,  dated  July  26, 1899,  of  these  accounts,  disallowed 
certain  items  for  mileage  paid  to  the  chairman,  the  naval  sec- 
retary, and  a  member  of  the  Light-House  Board.  As  a  reason 
for  his  disallowances  the  Auditor  quotes  the  following  from 
the  Fatten  case  (5  Comp.  Dec,  552) : 

"  It  is  a  settled  rule  that  the  movements  of  an  officer  within 
the  district  in  which  his  duties  lie  are  not  travel  within  the 
meaning  of  the  mileage  laws,  and  do  not  entitle  the  officer  to 
mileage,  but  only  to  actual  expenses." 

The  Auditor  also  says  in  each  case: 

"  If  a  voucher  for  the  actual  expenses  incurred  in  this  travel 
is  furnished  with  your  next  account  under  this  appropriation, 
it  will  be  allowed." 

In  support  of  the  proposition  stated  in  5  Comp.  Dec.,  552, 
supra,  the  following  cases  are  cited:  4  Comp.  Dec,  86;  3  id., 
212;  Digest  Second  Comp.  Dec,  vol.  2,  sec  688;  id.,  vol.  1,  sec. 
2157.  The  first  of  these  decisions  in  order  of  time  (Digest 
Second  Comp.  Dec,  vol.  1,  sec  2157,  dated  March  18, 1857)  wa« 
based  upon  the  following  regulations  of  the  Army: 

"An  officer  who  travels  not  less  than  ten  miles  without 
troops,  escort,  or  military  stores,  and  under  special  orders  in  the 
case  from  a  superior,  or  a  summons  to  attend  a  military  court, 
shall  receive  ten  cents  mileage,  or,  if  he  prefer  it,  the  actual 
cost  of  his  transportation.  *  *  *  Mileage  will  not  be 
Allowed  where  the  travel  is  by  Government  conveyances,  which 
will  be  furnished  in  case  of  necessity."  (Army  Regulations, 
1857,  par.  999.) 

"  If  an  officer  shall  travel  on  urgent  public  duty  without 
orders  he  shall  report  the  case  to  the  superior  who  had  author- 
ity to  order  the  journey;  and  his  approval,  if  then  given,  shall 
allow  the  actual  cost  of  transportation."    (Id.,  par.  1001.) 

Referring  to  a  decision  of  the  Secretary  of  War  that  <■  an 
officer  whose  duties  necessarily  require  him  to  move,  at  stated 
intervals,  between  certain  points,  would  be  entitled  to  the 
actual  cost  of  transportation,  and  it  would  not  be  in  accord- 
ance with  the  spirit  of  the  regulations  to  cover  such  journey 
by  a  special  order  which  did  not  assign  to  any  special  duty,  but 
only  seemed  an  allowance  in  lieu  of  transportation,"  the  Sec- 
ond Comptroller  said: 

u  I  am  also  of  the  opinion  that  the  decision  of  the  Secretary 
applies  equally  to  a  case  of  any  officer  who  is  assigned  to  a  duty, 
to  the  proper  discharge  of  which  it  becomes  incidentally  neces- 
sary for  him  to  make  a  journey  for  which  if  subsequently 
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approved  he  would  be  (under  par.  1001  of  the  Regulations  of 
1857)  entitled  to  his  actual  expenses  only." 

This  decision  is  reported  in  the  digest  as  follows: 

"  Paymasters  and  other  officers  making  journeys  within  the 
limits  of  districts  to  which  they  are  assigned,  incidentally 
necessary  to  the  performance  of  their  duties,  are  not  entitled 
to  mileage,  but  to  actual  expenses." 

In  this  digest  of  the  decision  no  reference  is  made  to  the 
absence  of  a  special  order  for  the  performance  of  the  journey; 
but  the  decision,  it  is  to  be  observed,  is  merely  upon  an  inci- 
dental question  under  the  Army  Regulations  of  1857,  which 
authorized  mileage  only  when  the  travel  was  performed  under 
a  special  order,  but  allowed  actual  cost  of  transportation  for 
travel  in  cases  of  emergency  without  orders. 

The  next  of  these  decisions  in  order  of  time  (Digest  Second 
Gomp.  Dec.,  vol.  2,  sec.  688)  was  made  upon  the  following  state 
of  facts :  A  lieutenant  who  was  stationed  at  Jackson  Barracks, 
La.,  was  detailed  to  serve  as  a  member  of  a  board  of  survey 
sitting  in  New  Orleans.  He  traveled  back  and  forth  between 
these  places,  a  distance  of  only  6  miles,  each  day  for  twenty 
days.    In  considering  this  case  the  Second  Comptroller  said: 

"Under  existing  rules  an  account  for  mileage  should  be  ac- 
companied by  the  orders  of  the  proper  commander,  and  in  such 
a  case  as  this  [to  entitle  the  claimant  to  mileage]  the  orders 
should  have  specified  the  daily  journey  and  the  daily  return  to 
the  station." 

He  also  said,  by  way  of  illustration : 

"  There  are  officers  who,  from  motives  of  convenience  or 
economy,  live  in  Baltimore  aud  attend  to  daily  duty  in  Wash- 
ington, coming  in  the  morning  and  returning  at  night." 

And  he  implied  that  it  would  not  be  contended  that  they 
were  entitled  to  mileage.  How  far  this  reasoning  contributed 
to  the  conclusion  that  the  lieutenant,  if  not  furnished  trans- 
portation in  kind,  was  entitled  to  mileage  for  the  first  trip  to 
and  the  last  trip  from  New  Orleans,  but  not  for  any  of  the  in- 
termediate trips,  is  doubtful.  It  is  clear,  however,  that  the 
principal  reason  for  this  conclusion  was  the  absence  of  special 
orders  for  the  intermediate  travel. 

In  the  Mahan  case  (3  Gomp.  Dec,  210),  the  next  case  cited 
in  order  of  time,  it  was  held  that  an  officer  of  the  Army  travel- 
ing under  orders  and  using  a  Government  conveyance  upon 
which  subsistence  is  not  furnished,  is  entitled  to  mileage  at  the 
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rate  provided  by  law  when  transportation  by  railroad  is  fur- 
nished. Bat  the  reference  to  this  decision  is  no  doubt  intended 
to  apply  to  the  following  remark  made  therein  by  Assistant 
Comptroller  Bowers,  who  rendered  the  decision : 

"  By  this  I  do  not  mean  to  hold  that  any  passing  back  and 
forth  between  Pensacola  and  Fort  Pickins  on  this  launch  by 
officers  stationed  in  that  vicinity  or  performing  engineering 
services  there  is  travel  entitling  the  officers  so  passing  back 
and  forth  to  mileage."    {Id.,  210.) 

This  remark  was  evidently  made  merely  for  the  purpose  of 
preventing  a  too  broad  construction  of  the  decision  in  which 
it  occurs. 

In  the  Hoffman  case  (4  Comp.  Dec,  86),  the  last  of  these 
decisions  in  order  of  time,  the  following  facts  were  presented: 
A  lieutanant  of  engineers  was  assigned  to  duty  as  an  assistant 
to  a  captain  of  engineers  statioued  at  New  Orleans,  whose 
duties  were  confined  to  the  fourth  district  of  the  Mississippi 
Siver,  in  the  construction  and  repair  of  the  levees  on  the  river 
and  the  improvement  of  the  harbor  at  New  Orleans,  etc.  The 
lieutenant  had  supervision  of  a  portion  of  this  work,  and  in 
the  performance  of  his  duties  he  was  required  to  move  up  and 
down  the  river  to  points  where  the  work  was  in  progress.  For 
this  purpose  he  used  tugs  owned  or  chartered  by  the  Govern- 
ment, thus  receiving  transportation  free  of  cost. 

Upon  this  state  of  facts,  and  upon  specific  reference  to  the 
decision  of  the  Second  Comptroller  first  in  order  of  time  among 
those  considered  above,  including  the  decision  of  the  Secretary 
of  War  therein  specified,  it  was  held : 

"The  decisions  of  the  Secretary  of  War  and  Second  Comp- 
troller seem  just  and  reasonable,  and  clearly  within  the  spirit 
of  the  law  relating  to  mileage.  An  officer  assigned  to  duty 
which  necessarily  requires  him  to  move  from  place  to  place  in 
order  to  perform  the  same,  and  furnished  with  transportation, 
has  no  reasonable  claim  for  mileage.  His  movement  within 
the  area  of  the  district  where  his  duties  lie  are  not  travel  for 
which  mileage  can  be  allowed.    *    •    » 

"Surveying  parties  must  necessarily  travel  along  the  line 
of  their  surveys;  officers  engaged  upon  public  works,  parts 
of  which  are  more  or  less  separated,  must  frequently  visit 
the  different  parts.  Such  movements  can  not  be  considered 
travel  within  the  meaning  of  the  law  for  which  mileage  is 
payable.    *    »    * 

"Following  the  precedents  established  and  what  appears  to 
be  clearly  the  spirit  of  the  law,  I  am  compelled  to  decide  that 
the  claim  presented  by  Lieutenant  Hoffman  can  not  be  allowed." 
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Although  in  this  decision  language  is  used  which  might  seem 
to  be  broader  than  the  points  actually  decided  in  the  former 
decisions  would  probably  warrant,  yet  a  careful  examination 
of  the  illustrations  giveu  indicates  that  the  words  "  movement 
within  the  area  of  the  district  where  his  duties  lie"  are  used  in 
a  restricted  sense  and  refer  to  cases  in  which  the  travel  is  a 
necessary  part  of  the  duty  which  the  officer  is  required  to 
perform. 

The  principal  reason  for  the  disallowance  of  mileage  in  the 
previous  decisions,  it  will  be  remembered,  was  the  absence  of 
special  orders  for  the  travel  performed.  It  is  true  those  deci- 
sions were  based  upon  the  Army  Regulations  of  1857,  but  the 
regulations  for  1895,  under  which  the  travel  in  this  case  was 
l>erformed,  although  different  in  other  respects,  also  restrict 
the  allowance  of  mileage  to  travel  under  orders.  (Army  Reg- 
ulations, 1895,  par.  i:m.) 

What  has  been  said  of  the  general  language  used  in  this 
decision  is  also  applicable  to  the  general  lauguage  quoted  by 
the  Auditor  from  the  Patton  case  (5  Comp.  Dec,  552).  In  the 
latter  case  a  passed  assistant  engineer  of  the  Navy  made  376 
round  trips  between  Pittsburg  aud  Munhall,  Pa.,  a  distance  of 
9  miles  each  way,  under  the  following  order: 

44  Proceed  to  Pittsburg,  Pa.,  and  report  to  Lieut.  Commander 
Charles  T.  Forse,  United  States  Navy,  inspector  of  steel  at 
that  place,  for  duty  in  connection  with  the  inspection  of  steel 
at  Munhall,.  Pa."    •    •     • 

By  letter  from  the  Secretary  of  the  Navy  of  the  same  date 
he  was  advised  as  follows: 

"That  you  may  be  at  no  personal  expense  in  performing  the 
duties  assigned  you  in  the  inclosed  order,  the  Department 
will  furnish  you  transportation  tickets  between  Pittsburg  and 
Munhall,  Pa." 

The  following  provision  is  made  for  mileage  to  officers  of  the 
Navy  by  the  appropriation  act  of  June  10, 1896  (29  Stat.,  361) : 

"For  *  *  *  mileage  to  officers  while  traveling  under 
orders  in  the  United  States."    »    *    * 

It  will  be  observed  that  the  terms  of  this  provision  restrict 
the  allowance  of  mileage  to  travel  under  orders.  In  the  deci- 
sion now  under  consideration  it  is  said: 

kt  It  is  sufficient  to  say  that  in  this  case  the  orders  presented 
do  not,  on  their  face,  require  the  travel  for  which  mileage  is 
claimed  to  be  performed,  and  there  is  nothing  to  indicate  that 
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the  Department  regarded  his  services  in  Pittsburg  in  connec- 
tion with  his  duties  at  Munhall  as  a  separate  and  distinct 
duty." 

In  the  Fahs  case,  previously  decided  (5  Comp.  Dec,  400), 
where  an  officer  of  the  Navy  had  performed  like  travel  between 
the  same  places  under  orders  which  were  construed  to  author- 
ize such  travel,  it  was  held  that  he  was  entitled  to  mileage. 
So  in  the  Harts  case,  subsequently  decided  (5  Gomp.  Dec,  955), 
it  was  held  that  an  officer  in  the  Army  who  traveled  under 
orders  within  his  district  was  entitled  to  mileage.  In  this  case 
Gaptain  Harts  was  assigned  to  duties  which  required  his  gen- 
eral supervision  of  a  large  number  of  public  works  in  different 
parts  of  the  States  of  Oregon,  Washington,  and  Idaho;  but 
it  was  stated  that  he  was  not  to  have  the  immediate  or  per- 
sonal supervision  over  any  of  the  works.  Having  subsequently 
received  orders  to  proceed  to  one  of  these  works  "  as  often  as 
necessary,  not  exceeding  eight  times  during  the  month  of 
March,  1899,"  it  was  held  that  he  was  entitled  to  mileage  for 
the  travel  performed  under  these  orders.  See  also  the  Ha  ins 
case  (5  Gom.  Dec.,  721  and  958). 

In  all  of  these  cases  the  principal  consideration  thus  appears 
to  be  that  to  entitle  an  officer  of  the  Army  or  Navy  to  mileage 
the  travel  must  have  been  authorized  by  a  previous  order.  It 
is  of  course  not  meant  that  the  mere  issuance  of  an  order  con- 
fers a  right  to  mileage;  the  travel  ordered  must  be  upon 
public  business  or  duty. 

It  is  true  that  in  the  last  case  examined  it  may  seem  to  be 
implied  that  an  officer  of  the  Army  assigned  to  general  duties 
within  a  district  under  general  orders  which  require  him  to 
travel  to  various  places  therein  would  not  be  entitled  to  mile- 
age. But  I  think  this  implication  is  not  necessary,  and  this 
conclusion  does  not  appear  to  be  required  by  the  other  cases 
examined.  In  the  case  of  Steele  v.  United  States  (30  Gt.  CI.,  7), 
it  was  held  that  a  naval  constructor  on  duty  at  the  League 
Island  Navy- Yard,  Philadelphia,  who  was  ordered  to  take 
charge  of  the  work  on  certain  gunboats  building  at  Ghester, 
in  addition  to  his  duties  at  the  navy-yard,  was  entitled  to 
mileage  for  travel  in  going  and  coming  between  the  two  places 
whenever  necessary.  It  was  contended  by  the  couusel  for  the 
Government  in  this  case  that  because  the  order  assigning  the 
naval  constructor  to  the  duties  specified  did  not  in  terms 
require  him  to  perform  the  travel,  he  was  not  entitled  to  mile- 
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age.    Bat  the  court  overruled  this  contention  iu  the  following 
language: 

"The  order  did  not  relieve  him  from  duty  at  the  League 
Island  Navy- Yard,  but  in  addition  thereto  imposed  upon  him 
the  duty  of  taking  charge  of  the  work  ou  the  hulls  of  the  gun- 
boats to  be  built  at  Chester,  so  that  he  was  required  to  per- 
form duties  at  both  places,  and,  having  no  instructions  to  the 
contrary,  it  was  for  him  to  determine  whether  or  not  he  would 
intrust  to  his  subordinates  the  discharge  of  the  duties  which 
bad  been  assigned  to  him  as  the  responsible  head  because  of 
his  technical  knowledge ;  and  in  the  absence  of  any  instructions 
to  the  contrary,  he  was  also  to  determine  when  it  was  necessary 
for  him  to  travel  in  the  execution  of  the  order.  If,  in  the  dis- 
charge of  his  duties  under  the  order,  it  became  necessary  for 
him  to  travel  between  Philadelphia  and  Chester,  and  he  did  so, 
he  was  traveling  *  under  orders'  within  the  meaning  of  section 
1566,  as  the  order  requiring  him  to  take  charge  of  the  work  at 
Chester  necessitated  such  travel  to  enable  him  to  comply  there- 
with.''   (Id.,  15.) 

I  think  the  reasoning  in  this  case  is  convincing,  and  I  think 
it  is  equally  applicable  to  the  case  of  an  officer  who  under 
orders  is  assigned  to  general  duties  within  a  district  which 
require  him  to  travel  therein  from  time  to  time  as  the  occasion 
may  arise.  After  careful  consideration  of  this  question  I  can 
not  escape  the  conclusion  that  an  officer  of  the  Army  or  Navy 
who  is  required  to  travel  on  public  business  or  duty  by  orders 
from  competent  authority,  either  by  express  direction  or  by 
necessary  implication,  is  entitled  to  mileage  when  the  payment 
of  mileage  in  lieu  of  actual  traveling  expenses  is  authorized  by 
law,  notwithstanding  that  the  duties  may  lie  within  his  district. 

1  do  not  mean  to  say  that  there  may  not  be  instances  in 
which  actual  travel  may  be  of  such  a  nature  as  not  to  come 
within  the  meaning  of  the  laws  authorizing  the  payment  of 
mileage  or  of  traveling  expenses,  just  as  there  are  instances 
in  which  the  payment  of  traveling  expenses  is  authorized  for 
a  period  during  which  no  travel  is  performed.  The  following 
is  a  common  instance  of  the  latter  kind:  A  civil  officer  who  is 
authorized  to  travel  upon  public  business  is  entitled  to  reim- 
bursement for  proper  expenses  incurred  during  delays  necessa- 
rily incident  to  the  travel  or  to  the  performance  of  the  public 
business.  Probable  instances  of  the  former  kind  are  men- 
tioned in  the  Hoffman  case,  supra,  as  follows:  "Surveying 
parties  must  necessarily  travel  along  the  line  of  their  surveys; 
officers  engaged  upon  public  works,  parts  of  which  are  more 
or  less  separated,  must  frequently  visit  the  different  parts." 
But  the  case  before  the  Second  Comptroller  of  an  officer  assigned 
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to  duties  at  two  different  places,  although  only  6  miles  apart, 
which  required  him  to  travel  back  and  forth  between  them,  is 
not,  in  my  judgment,  such  an  instance.  Nor  is  the  illustration 
given  by  him,  of  an  officer  stationed  in  Washington  and  resid- 
ing for  his  own  convenience  in  Baltimore,  such  an  instance. 
In  such  a  case  the  travel  is  not  ou  public  business.  I  think  it  is 
only  where  the  travel  is  a  necessary  part  of  the  specific  duty 
itself  which  the  officer  is  required  to  perform  that  it  can  be  con- 
sidered an  exception  of  this  kind.  But  that  travel  which  is 
incident  to  the  performance  of  separate  duties  in  different 
places,  although  both  places  may  be  within  the  officer's  district, 
does  not  constitute  such  an  exception. 

The  questions  presented  in  the  case  now  under  consideration 
relate  to  the  allowance  of  mileage  to  officers  of  the  Navy 
attached  to  the  Light-House  Board.  The  following  provisions 
of  the  Revised  Statutes  are  applicable  thereto: 

44  Sbo.  4653.  The  President  shall  appoint  two  officers  of  the 
Navy,  of  high  rank,  two  officers  of  the  Corps  of  Engineers  of 
the  Army,  and  two  civilians  of  high  scientific  attainments, 
whose  services  may  be  at  the  disposal  of  the  President,  together 
with  an  officer  of  the  Navy  and  an  officer  of  engineers  of  the 
Army  as  secretaries,  wuo  shall  constitute  the  Light-House 
Board/' 

44  Sec.  4058.  The  Light- House  Board  shall  be  attached  to  the 
office  of  the  Secretary  of  the  Treasury,  and  under  his  super- 
intendence shall  discharge  all  administrative  duties  •  •  • 
appertaining  to  the  lighthouse  establishment." 

44  Seo.  4671.  An  officer  of  the  Army  or  Navy  shall  be  assigned 
to  each  district  as  a  light-house  inspector,  subject  to  the  orders 
of  the  Light-House  Board;  and  shall  receive  for  such  service 
the  same  pay  and  emoluments  that  he  would  be  eutitled  to  by 
law  for  the  performance  of  duty  in  the  regular  line  of  his  pro- 
fession, aud  no  other,  except  the  legal  allowance  per  mile,  when 
traveling  under  orders  connected  with  his  duties." 

44  Sec.  1566.  An  allowance  of  ten  cents  a  mile  may  be  made 
to  officers  in  the  naval  service.  *  *  *  And  no  officer  shall 
be  paid  mileage,  except  for  travel  actually  performed  at  his 
own  expense  and  in  obedience  to  orders." 

By  the  act  of  June  16,  1874  (18  Stat.,  72),  the  payment  of 
mileage  to  any  officer  of  the  United  States  was  prohibited. 
But  by  the  act  of  June  30,  1876  (19  Stat..  65),  this  prohibition 
in  so  far  as  it  is  applicable  to  officers  of  the  Navy  "  while 
engaged  on  public  business  "  was  repealed,  and  the  following 
provision  made: 

"And  the  sum  of  eight  cents  per  mile  shall  be  allowed  such 
officers  while  so  engaged,  in  lieu  of  their  actual  expenses." 
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In  the  case  of  Steele  v.  United  States,  supra,  the  Court  of 
Claims  in  considering  the  effect  of  this  legislation,  said- 

"  Without  considering  the  question  whether  section  1566  was 
repealed  by  the  act  1874,  or  whether  if  thereby  repealed  the 
same  was  revived  when  the  act  1876  repealed  so  much  of  the 
act  1874  as  applied  to  officers  in  the  Navy,  we  think  it  clear 
that  section  1566  was  in  force,  as  modified  by  the  act  1876,  at 
the  time  the  claimant  performed  the  travel  for  which  he  sues/' 

And  the  court  therefore  held  that  the  mileage  authorized  by 
the  act  of  1876  was  restricted  to  travel  u  under  orders.77  It  is 
also  to  be  noticed  that  the  appropriations  for  mileage  for  offi- 
cers of  the  Navy,  from  that  for  the  fiscal  year  1883,  inclusive, 
to  the  present  time,  have  been  made  in  the  following  terms: 
"For  *  •  *  mileage  to  officers  while  traveling  under 
orders  in  the  United  States."  It  is  further  to  be  noticed  that 
the  provision  in  section  4671,  Revised  Statutes,  for  mileage  to 
an  officer  of  the  Navy  assigned  to  a  light-house  district  as  a 
light-house  inspector  is  restricted  to  travel  "  under  orders  con- 
nected with  his  duties." 

It  might  be  contended  that  the  terms  used  in  appropriations 
for  mileage  to  officers  of  the  Navy  are  not  applicable  to  such 
officers  attached  to  the  Light- House  Board,  for  the  reason  that 
payments  to  them  of  mileage  for  travel  on  light-house  duty 
are  not  made  from  the  appropriations  for  the  Navy,  but  from 
those  for  the  light-house  service.  While  this  question  is  not 
free  from  doubt,  I  think  it  may  be  stated  as  a  general  proposi- 
tion that  no  officer  or  employee  in  any  Executive  Department 
is  authorized  to  travel  on  public  business  without  an  order  or 
other  equivalent  authority  from  the  head  of  the  Department, 
unless  so  authorized  by  a  particular  statute. 

Mileage  to  officers  of  the  Navy  is  provided  in  lieu  of  travel- 
ing expenses  (act  of  June  30, 1876,  supra),  and  therefore  such 
an  officer  is  only  entitled  to  mileage  when  he  performs  travel 
for  which,  under  the  prior  law,  he  would  have  been  entitled  to 
traveling  expenses.  In  fact,  mileage  is  merely  a  commutation 
for  traveling  expenses.  ( United  States  v.  Smith,  158  U.  S., 
34&-350.)  It  is  provided  by  Department  Circular  No.  3  of  1897 
of  this  Department  that — 

"Accounts  [for  traveling  expenses]  will  be  rendered  upon  a 
form  approved  by  the  Department,  which  shall  be  accompanied 
by  expense  vouchers,  itemized  as  far  as  possible.  A  copy  of 
the  order  under  which  the  expenses  are  incurred  must  also  accom- 
pany each  account."    •    *    • 

44  The  chief  officer  of  the  bureau  or  branch  of  service  for 
which  the  services  mentioned  in  the  order  of  the  Department 
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accompanying  the  account  were  performed  must  certify  that 
such  services  were  performed."    *    *    » 

These  provisions  clearly  imply  that  an  order  by  the  head  of 
the  Department  is  necessary  to  authorize  officers  or  employees 
of  this  Department  to  travel  upon  public  business. 

From  all  of  these  considerations,  I  am  of  the  opinion  that 
an  officer  of  the  Navy  attached  to  the  Light-House  Board  is 
entitled  to  mileage  when  traveling  upon  public  business  of 
this  Department  under  proper  authority,  but  that,  unless  such 
travel  is  necessary  to  the  performance  of  duty  specifically 
imposed  upon  such  an  officer  by  law,  an  order  of  the  head  of 
the  Department,  or  its  equivalent,  or  a  subsequent  ratification 
of  the  action  of  such  an  officer  in  performing  travel,  is  required 
to  authorize  the  travel. 

It  was  held  by  Comptroller  Bowler  (2  Comp.  Dec.,  436)  that 
the  Light- House  Board  is  not  either  a  bureau  or  office  of  the 
Treasury  Department  within  the  meaning  of  section  36S3  of 
the  Revised  Statutes,  which  prohibits  the  use  of  the  contin- 
gent fund  appropriated  for  any  Department,  bureau,  or  office 
for  the  purchase  of  articles,  except  such  "  as  the  head  of  the 
Department"  shall,  by  written  order,  direct  to  be  procured, 
but  that  it  is  in  the  nature  of  au  independent  establishment 
attached  to  this  Department,  and  that  the  Secretary  of  the 
Treasury  is  not  the  head  of  such  department.  The  particular 
question  then  under  consideration  is  not  now  before  me  for 
decision,  but  a  similar  question  arises  in  the  present  case, 
namely,  whether  the  Light- House  Board  is  a  part  of  the  Treas- 
ury Department  within  the  meaning  of  Department  Circular 
No.  3  of  1897,  relating  to  allowances  for  traveling  expenses. 
Comptroller  Bowler  appears  to  have  been  influenced  in  reach- 
ing the  conclusion  which  he  did  by  the  following  regulation 
relating  to  the  Light-House  Establishment: 

"  Cases  involving  the  expenditure  of  money,  on  any  account 
not  specified  in  these  regulations  and  instructions,  must  be 
submitted  to  the  board  for  authority  to  incur  the  liability." 
(Reg.  Lt.  Ho.  Bstab.,  1880,  par.  162.) 

This  regulation  merely  requires  lighthouse  officers  in  the 
various  light-house  districts  to  submit  certain  cases  involving 
the  expenditure  of  money  to  the  board  for  authority  to  incur 
the  proposed  liability;  but  it  does  not  provide  that  the  board 
shall  itself  grant  such  authority.  The  authority  of  the  board 
to  approve  expenditures  made  without  a  formal  contract  there- 
for is  restricted  to  sums  not  exceeding  $500  (Reg.  Lt  Ho. 
Estab.,  1896,  par.  181).    And  it  is  required  that  all  contracts 
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entered  into  by  the  board  shall  be  submitted  to  the  Secretary 
of  the  Treasury  for  his  approval  (Department  letter  of  May 
20, 1 875).  The  regulations  thus  confer  only  a  limited  authority 
upon  the  board,  and  I  think  they  can  not  properly  be  con- 
strued to  have  the  effect  of  detaching  the  Light- House  Board 
from  the  Treasury  Department  and  constituting  it  an  inde- 
pendent establishment. 

It  is  specifically  provided  by  section  4658  of  the  Revised 
Statutes,  quoted  supra,  that  "the  Light- House  Board  shall  be 
attached  to  the  office  of  the  Secretary  of  the  Treasury,"  which 
office  is  a  part  of  the  Treasury  Department,  and  that  it  shall 
discharge  all  of  its  duties  "under  his  superintendence/'  Sec- 
tion 235  of  the  Revised  Statutes  also  provides  that — 

44  There  shall  be  in  the  Department  of  the  Treasury,   •    •    • 

44  In  the  office  of  the  Light- House  Board: 

44  One  chief  clerk."    •    •    • 

So,  the  annual  appropriations  for  the  Light-House  Board 
are  made  under  the  heading  "  Treasury  Department."  (Acts 
of  March  15, 1898,  30  Stat.,  285,  290;  and  February  24, 1899, 
id.,  846,  862.) 

In  view  of  these  statutory  provisions  I  can  not  doubt  that 
the  Light- House  Board  is  a  part  of  the  Treasury  Department, 
and  that  its  officers  and  employees  are  subject  to  the  orders  of 
the  Secretary  of  the  Treasury  in  matters  relating  to  the  busi- 
ness of  this  department. 

In  a  communication  upon  this  subject  submitted  by  the 
engineer  secretary  of  the  board,  he  says: 

4*  Under  the  supervision  of  the  Secretary  of  the  Treasury, 
the  duties  of  the  board  are  the  administrative  duties  of  direc- 
tion and  execution;  the  initiative  is  with  the  board,  the  con- 
trol is  with  the  Secretary.  However  this  control  may  be 
exercised,  whether  minutely  or  by  broad,  general  oversight, 
the  duties  of  the  board  must  be  performed,  and,  under  the  law, 
can  be  performed  by  no  other  agency.  These  duties  are  coex- 
tensive with  the  limits  of  the  United  States,  the  law  requiring 
their  performance  by  the  board  in  a  multitude  of  localities 
widely  separated;  the  agents  of  the  board  for  such  perform- 
ances are  its  executive  officers,  the  members  of  the  several 
committees  among  whom  the  work  is  divided,  the  district 
officers  and  the  various  employees  of  the  board  and  of  the  dis- 
trict officers:  the  direction  of  the  movements  of  these  agents 
from  one  locality  to  another  is  indispensable  to  the  perform- 
ance of  the  duties  of  the  board.  The  direction  of  the  move- 
ments of  the  agents  of  the  board  is  not  an  act  of  supervision, 
but  a  minor  detail  of  administrative  direction  and  execution — 
a  fuuction  of  the  board.    The  law  which  imposes  its  duties 
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upon  the  board  confers,  by  implication,  all  authority  necessary 
to  the  performance  of  these  duties,  and  this  is  the  authority  of 
the  board  for  directing  the  movements  of  its  agents  by  orders 
for  travel  between  different  localities  where  the  duties  of  the 
board  are  performed.  It  is  conceded  that  the  nature  and  extent 
of  the  supervision  of  the  Secretary  of  the  Treasury  is  limited 
only  by  his  own  discretion  within  the  bounds  of  physical  endur- 
ance, and  thus  even  this  could  not  set  aside  any  requirement 
of  law  which  mi  ght  prescribe  the  specific  details  of  supervision ; 
that  such  specific  details  if  delegated  to  the  Secretary  by  act 
of  Congress  could  not  be  redelegated ;  but  the  discretion  of  the 
Secretary  as  to  the  nature  and  extent  of  the  supervision  he 
shall  exercise  can  only  be  limited  by  specific  provisions  of  law, 
which  do  not  exist.  The  Secretary  under  the  law  as  it  is  has 
necessarily  the  power  to  determine  what  shall  constitute  a 
proper  exercise  of  supervision  and  to  define  by  regulation  the 
nature  and  extent  of  such  supervision,  for  the  information  and 
guidance  of  the  board.  Having  so  defined  his  supervision,  all 
administrative  power  and  authority  necessary  for  the  proper 
performance  of  its  duties  remain  vested  in  the  board,  unim- 
paired except  as  regulated  by  the  supervising  authority.9' 

In  this  connection  it  has  been  suggested  that  paragraph  181 
of  the  Light-House  Eegulations  of  189G  authorizes  the  board 
to  issue  orders  for  travel  by  its  members.  So  far  as  material 
to  this  question  paragraph  181  is  as  follows: 

"The  money  appropriated  for  the  Light  House  Establishment 
must  be  applied  as  far  as  can  be  without  detriment  to  the  in- 
terests of  the  Government  by  contract,  after  public  advertise- 
ment inviting  proposals.    •    *    • 

"The  board  is  authorized  to  approve  expenditures  without 
formal  contract  not  exceeding  $500." 

The  subject  of  this  regulation  is  expenditures  for  which  ordi- 
narily a  formal  coutract  should  be  entered  into,  "after  public 
advertisement  inviting  proposals."  Clearly  travel  by  a  Gov- 
ernment officer  upon  public  business  or  duty  is  not  within  the 
purview  of  this  provision.  Moreover,  i  f  the  provision  authoriz- 
ing the  board  to  "approve  expenditures  without  formal  con- 
tract" should  be  construed  to  include  expenditures  for  travel 
performed  by  officers  of  the  board  the  provision  would  not  be 
in  conflict  with  a  regulation  requiring  a  previous  order  for  such 
travel  to  be  procured  from  the  head  of  the  Department. 

It  has  also  been  suggested  that  paragraph  103  authorizes  the 
board  to  issue  orders  for  travel  by  its  members.  This  para- 
graph is  as  follows: 

"Officers  of  the  Army  or  Navy  attached  to  the  Light- House 
Establishment  will  receive  traveling  expenses  for  travel  on  duty 
iu  accordance  with  existing  laws  for  their  respective  services." 
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This  regulation  is  evidently  based  upon  the  following  pro- 
visions contained  in  the  Revised  Statutes: 

u  Sec.  467 1 .  An  officer  of  the  Army  or  Navy  shall  be  assigned 
to  each  district  as  a  light-house  iu  spec  tor,  subject  to  the  orders 
of  the  Light-Rouse  Board;  and  shall  receive  for  such  service 
the  same  pay  and  emoluments  that  he  would  be  entitled  to  by 
law  for  the  performance  of  duty  in  the  regular  line  of  his  pro- 
fession, and  no  other,  except  the  legal  allowance  per  mile,  when 
traveling  under  orders  connected  with  his  duties.7' 

This  provision  of  law  relates  to  officers  iu  the  light-house  dis- 
tricts only,  and  not  to  members  of  the  board.  The  language  of 
the  regulation,  however,  may  be  construed  to  include  officers  of 
the  board  also.  But  the  words  "  subject  to  the  orders  of  the 
Light-House  Board,"  which  are  contained  in  the  statute,  are 
omitted  from  the  regulation.  The  omission  of  these  words  from 
the  regulations  of  the  Light-House  Establishment  renders 
them  harmonious  with  the  regulation  of  the  Treasury  Depart- 
ment requiring  an  order  of  the  head  of  the  Department  for 
travel  by  any  officer  or  employee  of  the  Department,  and 
implies  that  the  omission  is  intentional. 

If  the  duties  of  the  Light-House  Board  prescribed  by  section 
4658,  supra,  had  been  imposed  exclusively  upon  the  board, 
and  such  duties  necessitated  travel  by  the  members  of  the 
board,  it  is  probable  that  the  board  would  have  been  thereby 
authorized  by  implication  to  issue  orders  to  its  members  to 
perform  travel  so  necessitated.  But  as  an  officer  of  the  Army 
and  an  officer  of  the  Navy  are  provided  for  each  light-house 
district,  who  are  charged  with  the  duties  of  superintending  the 
construction,  repair,  inspection,  etc.,  of  light-houses  and  other 
aidB  to  navigation  therein,  the  duties  of  the  board  do  not 
appear  to  render  travel  by  its  members  positively  necessary; 
and  as  the  duties  of  the  board  are  subject  to  the  supervision  of 
the  Secretary  of  the  Treasury,  the  authority  of  the  board  to 
order  travel  by  its  members  does  not  arise,  I  think,  by  neces- 
sary implication  from  its  duties. 

It  does  not  appear  from  the  evidence  submitted  with  these 
accounts  that  the. travel  performed  for  which  mileage  is  charged 
was  authorized  by  the  Secretary  of  the  Treasury,  and  it  is 
understood  that  the  travel  was  performed  without  orders.  For 
this  reason,  but  not  for  the  reason  stated  by  the  Auditor,  his 
action  in  disallowing  the  expenditures  for  mileage  is  approved. 

The  Auditor,  in  stating  that  actual  traveling  expenses  would 
be  allowed  to- these  officers,  upon  the  presentation  of  proper 
vouchers  therefor,  was  also  probably  misled  by  the  language 
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of  the  decision  quoted  by  him,  supra.  The  words  "  actual 
expenses  "  used  therein  were  intended  to  mean  merely  the  actual 
cost  of  transportation,  which  probably  may  be  properly  allowed 
in  the  exceptional  cases  mentioned  above.  See  the  Harts  case 
(5  Comp.  Dec,  958).  But  in  the  cases  now  under  consideration 
I  do  not  think  even  the  cost  of  transportation  could  be  prop- 
erly allowed.  The  mileage  allowance  to  officers  of  the  Navy 
authorized  by  the  act  of  June  30, 1876,  supra,  was  expressly 
provided  "  in  lieu  of  their  actual  expenses."  I  think  this  pro- 
vision must  therefore  be  construed  as  prohibiting  the  payment 
of  actual  traveling  expenses.  At  least  a  state  of  facts  which 
would  authorize  the  payment  of  actual  traveling  expenses 
would  entitle  these  officers  to  mileage.  Moreover,  the  same 
objection  exists  to  the  allowance  of  traveling  expenses  iu  these 
cases  that  is  made  to  the  allowance  of  mileage,  namely,  tliat 
the  travel  was  not  authorized  by  the  orders  of  the  Secretary 
of  the  Treasury. 

In  addition  to  the  question  considered  above  there  is  another 
question  which  requires  consideration.  Voucher  No.  3,  sup- 
plies of  light-houses,  is  for  a  payment  to  Capt.  Yates  Sterling, 
United  States  Navy,  for  mileage  for  six  trips  from  Baltimore 
to  Washington  and  return.  And  voucher  No.  6,  expenses  of 
buoyage,  is  for  a  payment  to  Mr.  Walter  S,  Franklin,  a  civilian 
member  of  the  board,  for  actual  traveling  expenses  incurred  by 
him  in  traveling  from  Baltimore  to  Washington  aud  return  on 
five  separate  occasions.  Both  of  these  officers  are  members  of 
the  Light-House  Board,  who  reside  in  Baltimore,  and  the  jour- 
neys specified  were  made  by  them  to  attend  meetings  of  the 
board  in  the  Treasury  building  at  Washington,  and  to  return 
to  their  homes.  It  is  understood  that  Captain  Sterling  was  not 
assigned  to  any  public  duty  in  Baltimore,  and  that  Mr.  Franklin 
held  no  Government  office  or  employment  in  Baltimore  or  else- 
where at  the  time  these  journeys  were  made. 

These  officers  can  become  entitled  to  mileage  or  traveling 
expenses  only  for  travel  upon  public  business  or  duty,  irre- 
spective of  orders.  An  order  to  a  public  officer  to  perform 
travel  for  any  other  purpose  can  not  operate  to  authorize  pay- 
raeut  to  him  of  either  mileage  or  traveling  expenses  for  such 
travel.  Travel  by  an  officer  from  his  personal  residence  to  his 
official  station  is  not  travel  upon  public  business  or  duty.  It  is 
the  duty  of  a  public  officer  to  be  at  his  office  or  official  station 
whenever  his  duties  require  his  presence  there.    And  if  for  his 
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own  convenience  or  pleasure  he  resides  at  a  distance  therefrom 
or  is  temporarily  absent  he  is  not  entitled  to  either  mileage  or 
traveling  expenses  for  going  or  returning  thereto.  (3  Gomp. 
Dec.,  170;  5  id.,  263.)  I  am  therefore  of  the  opinion  that  offi- 
cers of  the  Light-House  Board,  who  for  their  own  convenience 
reside  at  a  distance  from  Washington,  are  not  entitled  to  mile- 
age or  traveling  expenses  for  travel  to  attend  meetings  of  the 
board* 

It  may  seem  inequitable  that  Congress  should  not  make  any 
provision  for  the  actual  traveling  expenses  of  civilian  members 
of  the  board  who  reside  at  a  distance  from  Washington,  and 
who  serve  without  compensation,  while  traveling  from  their 
homes  to  attend  meetings  of  the  board.  But  I  am  not  author- 
ized to  bend  the  construction  of  the  law  so  as  to  make  it  con- 
form to  considerations  of  equity,  nor  to  supply  supposed  defi- 
ciencies in  its  provisions.  My  duty  is  to  declare  what  the  law 
is  without  prejudice  or  favor. 

The  account  of  the  naval  secretary  of  the  board  will  be 
revised  in  accordance  with  this  decision. 


USE  OF  THE  APPROPRIATION  FOR  SALARIES,  ETC., 
OF  MARSHALS  FOR  EXPENSES  IN  THE  OARE  OF 
PRISONERS. 

Under  the  practice  of  the  Department  of  Justice  the  expense  of  feeding 
and  guarding  eight  prisoners  who  were  taken  from  jail  after  commit- 
ment and  seven  others  who  were  arrested  on  capiases  bat  not  com- 
mitted, all  of  whom  were  held  under  gnard  by  a  deputy  marshal  for 
trial,  are  payable  from  the  appropriation  for  salaries,  fees,  and  expenses 
of  marshals. 

(Decision  by  Comptroller  Tracewell  August  28, 1899.) 

This  is  an  appeal  by  the  Attorney-General  from  the  action 
of  the  Auditor  in  the  disallowance  of  charges  in  the  account 
of  G.  H.  Thompson,  United  States  marshal  for  Oklahoma  Ter- 
ritory, for  salaries,  fees,  and  expenses  of  marshals  for  feeding 
and  guarding  fifteen  prisoners  for  the  time  and  under  the  cir- 
cumstances mentioned  in  the  Attorney-General's  letter  hereto 
attached,  claiming  that  the  amount  involved  is  properly  pay- 
able from  the  appropriation  "salaries,  fees,  and  expenses  of 
marshals,"  under  4  Comp.  Dec,  525. 
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"In  the  account  of  O.  H.  Thompson,  United  States  marshal 
for  Oklahoma  Territory,  under  the  appropriation  for  salaries, 
fees,  aud  expenses  of  marshals,  United  States  courts,  1898,  for 
the  quarter  ended  June  30,  1898,  charge  of  $149  is  made  on 
page  G  of  the  voucher  of  office  deputy  W.  D.  Fossett  for  feed- 
ing and  guarding  fifteen  prisoners  for  various  periods  of  time 
between  April  12  and  23, 1898,  at  Pawhuska  where  there  is 
no  jail.  The  account  shows  that  eight  of  these  prisoners  were 
taken  by  deputy  Fossett  from  the  federal  jail  at  Guthrie  to 
Pawhuska  for  trial;  that  others  were  arrested  by  field  depu- 
ties on  capiases  issued  by  the  court  at  Pawhuska;  and  that  ail 
were  held  under  guard  in  the  custody  of  deputy  Fossett  until 
their  cases  were  disposed  of  in  the  court. 

44  In  the  administrative  examination  of  the  account  in  this 
Department  the  above  item  was  approved  for  $148.75, 25  cents 
having  been  deducted  on  account  of  an  overcharge  for  the  sub- 
sistence of  one  of -the  prisoners.  In  the  settlement  of  the  ac- 
count at  the  Treasnry  the  Auditor  for  the  State  and  other 
Departments  disallowed  the  whole  amount  of  the  item,  aud 
gave  as  a  reason  therefor  that  the  expense  is  one  that  should 
be  paid  from  the  appropriation  for  support  of  prisoners. 

"Iu  view  of  your  decision  ^f  March  21,  1898  (4  Gonjp.  Dec., 
525),  you  are  requested  to  revise  the  account  and  allow  the 
amount  of  the  item,  less  the  overcharge  of  25  cents  conceded 
by  the  marshal  to  be  erroneous,  from  the  appropriation  against 
which  the  charge  was  originally  made,  if  you  find  this  case  to 
be  such  an  one  as  comes  withiu  the  principle  of  the  above 
decisions." 

The  Auditor  says  the  conditions  under  which  these  prison- 
ers were  fed  are  not  within  or  covered  by  said  decision,  and 
that  the  appropriation  for  support  of  prisoners  is  the  one  from 
which  it  is  properly  payable. 

"  Herewith  is  returned  to  you  appeal  No.  3021,  being  the 
request  of  G.  H.  Thompson,  United  States  marshal  for  the  dis- 
trict of  Oklahoma,  for  a  revision  of  the  action  of  the  Auditor 
on  his  account  under  the  appropriation  for  salaries,  fees,  and 
expenses  of  marshals,  United  States  courts,  1898,  for  the  quar- 
ter ended  June  30,  1*98. 

u  This  office  has  no  statement  to  make  further  than  to  call 
attention  to  the  item  of  $149  mentioned  in  the  letter  of  the 
Attorney-General  dated  July  11, 1899,  and  referred  by  you  to 
this  office,  together  with  this  appeal.  Your  attention  is  invited 
to  the  fact  that  the  conditions  which  obtained  when  these  pris- 
oners were  ted  do  not  bring  them  within  the  statement  of  your 
decision  of  March  21,  1898  (4  Gomp.  Dec.,  525).  These  prison- 
oners  had  been  committed,  and  were  only  held  in  custody  be- 
cause there  was  no  jail  at  the  place  where  the  court  was  held. 
The  deputy  marshal  had  no  connection  with  the  prisoners  fur- 
ther than,  as  the  representative  of  the  marshal,  he  made  the 


Digitized  byLjOOQlC 


EXPENSES   IN   THE   CARE   OF   PRISONERS.  173 

payment  for  their  maintenance  and  to  the  guards  who  guarded 
them.    It  was  j ust  as  i  f  they  had  been  in  jail. 

"  Your  atteutiou  is  called  to  the  further  fact  that  this  item 
has  not  been  disallowed  by  this  office,  it  having  been  conceded 
by  the  marshal  when  he  made  explanation  to  the  suspensions. 
It  will  not  be  disallowed  until  proper  steps  are  taken  to  cause 
a  transfer  to  be  made  of  the  item,  and  its  allowance  under  the 
appropriation  for  support  of  prisoners,  United  States  courts, 
from  which  appropriation  it  is  properly  payable. "  (Auditor's 
letter  of  August  19, 1899.) 

The  facts  as  developed  by  the  account  are  that  eight 
prisoners  who  had  been  committed  by  the  commissioners  to 
the  jail  at  Guthrie  were,  by  order  of  the  court,  transported 
from  the  jail  at  Guthrie  to  Pawhuska,  where  court  was  being 
held,  for  trial,  but  where  there  was  no  jail.  Seven  others  were 
arrested  by  field  deputies  on  capiases  issued  by  the  court  at 
Pawhuska;  then  all  these  prisoners  were  held  under  guard  in 
the  custody  of  Deputy  Marshal  Fossett  until  their  cases  were 
disposed  of  in  court. 

The  item  of  $148.76  approved  by  the  Department  of  Justice, 
payable  from  the  appropriation  salaries,  fees,  and  expenses  of 
marshals,  is  the  aggregate  of  the  guard  hire,  and  the  subsist 
ence  of  these  fifteen  persons  while  being  guarded  at  Pawhuska 
awaiting  trial. 

It  was  held  in  4  Comp.  Dec,  525,  quoting  syllabus : 

u  By  a  long-established  practice  the  appropriation  for  sala- 
ries, fees,  and  expenses  of  Marshals  has  been  held  applicable 
to  expenses  incurred  by  a  marshal  and  his  deputv  in  providing 
for  a  prisoner  in  his  custody,  except  while  placed  in  jail,  until 
the  prisoner  has  been  formally  committed.  After  the  prisoner 
has  been  committed,  and  while  temporarily  placed  in  jail,  the 
appropriation  for  support  of  prisoners  has  been  held  applica- 
ble to  expenses  for  his  support." 

It  is  readily  seen  that  if  the  doctrine  of  that  case  be  strictly 
applied  to  the  facts  in  this  case  the  appropriation  for  support 
of  prisoners  should  bear  the  expense  of  guarding  and  subsist- 
ing the  eight  prisoners  who  had  been  committed  by  the  com- 
missioners, their  guard  and  subsistence  being  a  mere  incident 
to  their  trial  occurring  while  under  commitment;  that  the 
appropriation,  salaries,  fees,  and  expenses  of  marshals,  should 
bear  the  expenses  of  guard  hire  and  subsistence  of  the  seven 
prisoners  who  had  been  arrested  on  capiases,  and  who  had  not 
been  committed,  but  were  under  arrest  awaiting  trial.  If,  as 
to  these  latter  seven  prisoners,  they  had  been  committed,  then 
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the  appropriation  for  support  of  prisoners  would,  under  the 
doctrine  of  said  decision,  supra,  be  the  proper  appropriation 
from  which  to  pay  for  their  guard  hire  and  subsistence  under 
the  circumstances,  just  the  same  as  if  they  had  been  placed  in 
jail  under  the  order  of  commitment  and  the  jail  had  accident- 
ally been  destroyed  and  the  charge  was  for  guard  hire  and 
subsistence  while  a  new  place  of  confinement  was  being  secured. 
It  was  further  held  in  said  decision,  supra: 

"The  appropriations  for  salaries,  fees,  and  expenses  of  mar- 
shals and  for  support  of  prisoners  are  to  some  extent  applica- 
ble to  the  same  character  of  expenses  incurred  on  behalf  of 
prisoners,  if  the  practice  of  the  Department  of  Justice  and  of 
the  accounting  officers  for  many  years  is  correct.  The  two 
appropriations  for  the  current  fiscal  year  read  as  follows: 

"'For  payment  of  salaries,  fees,  and  expenses  of  United 
States  marshals  and  their  deputies,  one  million  two  hundred 
thousand  dollars,  to  include  payments  for  services  rendered  in 
behalf  of  the  United  States  or  otherwise.' 

"'For  support  of  United  States  prisoners,  including  neces- 
sary clothing  and  medical  aid,  and  transportation  to  place  of 
conviction  or  place  of  bona  fide  residence  in  the  United  States, 
and  including  support  of  prisoners  becoming  insane  during 
imprisonment,  as  well  before  as  after  conviction,  and  continu- 
ing insane  after  expiration  of  sentence,  who  have  no  friends 
to  whom  they  can  be  sent,  seven  hundred  thousand  dollars.' 

"While  it  might  be  said  that  the  latter  appropriation  is 
applicable  to  all  expenses  incurred  on  behalf  of  a  prisoner  in 
feeding,  lodging,  and  clothing  him  from  the  time  he  is  arrested 
by  the  deputy,  yet  it  may,  on  the  other  hand,  be  also  said  that 
the  expenditures  incurred  by  the  deputy  in  caring  for  the 
prisoner  while  in  his  custody  and  up  to  the  time  he  is  commit- 
ted on  a  warrant  are  expenses  of  the  deputy  and  payable  as 
such  from  the  former  appropriation." 

Also: 

"I  recognize  the  fact  that  where  two  appropriations  have 
been  construed  as  applicable  to  some  extent  to  the  same  char- 
acter of  expenses  no  restraint  upon  the  department  expending 
the  appropriation  should  be  attempted  by  the  accounting  offi- 
cers, except  it  be  to  prevent  the  use  of  both  appropriations  for 
the  same  character  of  expenses  at  the  same  time.  Such  use 
can  not  be  sanctioned  by  any  rule  of  construction,  and  can  but 
lead  to  confusion  and  possible  loss  to  the  Government." 

Taking  the  facts  in  this  case  as  above  set  out,  it  does  not 
appear  that  the  Department  of  Justice,  in  the  approval  of  this 
account  as  payable  from  the  appropriation  "  salaries,  fees,  and 
expenses  of  marshals,"  is  attempting  to  use  both  appropria- 
tions for  the  same  character  of  expense;  but,  on  the  contrary, 
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has  made  a  selection  of  one  appropriation  to  pay  expenses  of 
technically  different  characters.  It  seems  that  it  would,  under 
the  circumstances  of  this  case,  have  been  difficult  if  not  impos- 
sible to  have  divided  these  expenses  iu  any  satisfactory  manner 
between  these  two  appropriations,  and  hence  one  should  bear 
the  entire  expense. 

As  the  Attorney-General  has  violated  no  rule  of  practice  in 
making  a  selection,  the  action  of  the  Auditor  is  disapproved 
in  disallowing  this  item  as  approved  by  the  Attorney-General, 
and  the  same  is  now  allowed. 


DEMUBBAGE  FOR  DELAY  CAUSED  BY  STRESS  OF 

WEATHER. 

Unfavorable  weather  which  prevents  a  shipper  from  furnishing  cargo 
according  to  the  terms  of  a  charter  party  is  no  defense  in  a  claim  for 
demurrage  for  delay  in  loading  caused  thereby. 

An  unusual  stress  of  weather  which  prevents  the  furnishing  of  a  cargo, 
and  also  renders  it  impossible  for  the  vessel  to  receive  cargo,  is  a 
sufficient  defense  against  a  claim  for  demurrage  for  the  delay  thus 
caused. 

(Decision  by  Assistant  Comptroller  Mitchell,  August  28, 1899.) 

Messrs.  Flint  &  Go.,  owners  of  the  schooner  Edith  L.  Allen, 
by  their  attorney,  appeal  from  settlement  of  the  Auditor  of  the 
Navy  Department,  dated  May  27, 1899,  disallowing  their  claim 
for  demurrage  arising  from  the  detention  of  said  schooner 
beyond  the  period  fixed  in  the  charter  party  for  loading. 

The  Auditor  disallowed  the  claim  for  reasons  stated  as  fol- 
lows: 

"Although  the  Bureau  did  in  its  agreement  specify  that 
demurrage  should  obtain  after  five  (5)  days  of  the  time  of 
ship  reporting  ready  to  load,  yet  the  most  extraordinary  spell 
of  bad  weather  encountered  at  that  time  rendered  it  impossi- 
ble to  load,  and  as  impossible  to  sail,  if  loaded,  which  was  a 
matter  beyond  the  control  of  human  energies  and  purely  the 
act  of  God." 

The  claim  for  demurrage  in  this  case  arises  under  the  follow- 
ing clause  in  a  charter  party  for  the  shipment  of  coal  for  the 
Government  from  Lamberts  Point  to  San  Juan,  Porto  Rico: 
"The  cargo  to  be  loaded  within  five  days  after  the  vessel  re- 
ports ready  to  load  at  Lamberts  Point,  otherwise  demurrage 
at  the  rate  of  8  cents  per  ton  per  day  until  cargo  is  furnished." 
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Tbe  records  show  that  the  vessel  reported  ready  to  load  under 
the  terms  of  the  charter  party  February  7, 1890,  at  11  o'clock, 
and  finished  loading  February  26  following.  The  weather  dur- ' 
ing  this  period  is  reported  so  stormy  as  to  render  the  coal  un- 
fit to  be  loaded  into  the  vessel,  and  for  three  days — February 
12, 13,  and  14 — so  severe  as  to  render  it  impossible  for  the  ves- 
sel to  come  to  the  dock  or  to  load,  and  it  is  contended  that 
because  of  this  most  extraordinary  spell  of  bad  weather,  which 
rendered  it  impossible  to  load,  or  to  sail  if  loaded,  being  a 
matter  beyond  the  control  of  human  energies  and  purely  the 
act  of  God,  the  Government  is  not  liable  for  the  delay  occa- 
sioned thereby. 

As  I  understand  the  law,  when  the  time  for  loading  is  ex- 
pressly stipulated  in  a  charter  party  the  shipper  or  charterer 
is  held  strictly  to  the  performance  of  the  conditions  therein 
stated  and  is  liable  for  any  default  that  may  occur  in  its  per- 
formance, although  it  is  not  attributable  to  any  fault  or  omis- 
sion on  his  part.  If  he  has  engaged  to  furnish  cargo  and  to 
pay  demurrage  for  delay  in  not  furnishing  it,  it  is  immaterial 
that  he  is  prevented  from  fulfilling  his  part  of  the  contract  by 
matters  over  which  he  has  no  control.  (Booye  v.  A  Cargo  of 
Dry  Boards,  42  Fed.  Rep.,  335;  Williams  v.  Theobald,  15  id., 
468;  Gross  v.  Beard,  26  N.  Y.,  86.)  But  the  rule  is  otherwise 
if  it  be  shown  that  the  owners  of  the  vessel  or  their  agents 
were  the  willful  or  even  the  innocent  cause  of  the  delay  in  ques- 
tion, in  which  case  no  demurrage  can  be  claimed  and  the  loss 
must  remain  where  it  falls.  (Ford  v.  Copesworth,  L.  E.,  4  Q.  B., 
127;  The  Spartan,  25  Fed.  Rep.,  53;  Paquettev.  A  Cargo  of 
Lumber,  23  Fed.  Rep.,  301.) 

The  time  for  loading  the  vessel  had  not  expired  on  February 
12,  when  the  weather  became  so  severe  as  not  only  to  make  it 
impossible  for  the  Government  to  have  furnished  cargo,  but 
also  made  it  impossible  for  the  vessel  to  have  received  it  had 
it  been  offered,  and  it  is  well  known  that  for  several  days  busi- 
ness in  that  portion  of  the  country  was  largely  suspended  on 
that  account.  While  the  Government  is  liable  for  demurrage 
for  delay  occasioned  in  not  furnishing  the  cargo,  although  such 
delay  resulted  from  unusually  bad  weather,  I  am  of  opinion 
that  it  is  not  chargeable  with  demurrage  for  the  three  days 
during  which  the  vessel  could  not  have  loaded  had  it  been  at 
the  dock  and  the  cargo  ready.  The  storm  from  February  12 
to  14  was  a  vis  major  and  operated  equally  to  prevent  the  Gov- 
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eminent  from  tendering  cargo  and  the  vessel  from  receiving  it 
if  tendered. 

Demurrage  will,  therefore,  be  allowed  from  11  a.  m.  of  Feb- 
ruary 15, 1899,  until  the  vessel  finished  loading,  5.30  p.  m.  of 
February  25, 1899,  according  to  the  certificate  of  differences 
herewith. 


BELIEF   OF    STJFFEEEES   FEOM   THE  CYCLONE   IN 
PORTO  RICO. 

The  appropriation  for  emergency  fund  to  meet  unforeseen  contingencies 
constantly  arising,  to  be  expended  at  the  discretion  of  the  President, 
is  applicable  to  the  relief  of  sufferers  from  the  recent  cyclone  in 
Porto  Rico,  if  so  ordered  by  the  President. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  August 

31, 1899.) 

I  am  in  receipt  by  yonr  reference  of  to-day  of  a  request  of 
the  Secretary  of  War  for  my  decision  as  to  how  far,  if  at  all, 
the  $3,000,000  appropriated  in  the  deficiency  act  of  March  3, 
1899  (30  Stat.,  1223),  which  reads: 

"  For  emergency  fund  to  meet  unforeseen  contingencies  con- 
stantly arising,  to  be  expended  at  the  discretion  of  the  Presi- 
dent, three  million  dollars  " — 

is  available  for  expenditures  toward  the  relief  of  the  sufferers 
from  the  recent  cyclone  in  Porto  Rico.  Your  reference  is  also 
accompanied  by  the  opinion,  as  an  indorsement,  on  the  request 
of  the  Secretary  of  War,  of  the  Judge- Advocate-General  of 
the  Army,  wherein  he  expresses  it  as  his  opinion,  for  the  rea- 
sons therein  assigned,  that  such  fund  is  available  for  the  pur- 
pose mentioned,  to  the  extent  of  the  amount  thereof  on  hand 
unexpended,  "  at  the  discretion  of  the  President." 

I  agree  with  the  reasoning  of  the  Judge  Advocate-General. 
The  discretion  of  the  President  in  the  use  of  this  fund  is  only 
limited  by  the  amount  thereof,  and  that  it  be  used  to  meet 
conditions  arising  from  emergencies  that  were  unforeseen  and 
unprovided  for  by  Congress  growing  out  of  our  military  estab- 
ment  at  home  and  abroad. 

It  would  appear  to  be  a  narrow  construction  of  the  broad 

language  of  the  act  to  confine  it  to  the  contingent  expenses  of 

the  Army  proper,  when  we  consider  the  broad  language  of  the 

act,  the  fact  that  a  large  specific  appropriation  is  made  for 
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these  contingencies,  and  the  history  of  the  times  when  this 
appropriation  was  made.  To  my  mind,  its  use  may  be  lawfully 
extended  by  the  President  to  pay  any  and  all  legitimate  ex- 
penses involved  in  the  operations  of  the  Army  and  resulting 
from  our  military  control  and  occupation  of  our  foreign  pos- 
sessions, contingent  in  their  nature  and.  arising  from  unfore- 
seen contingencies  and  unprovided  for,  when  so  directed  aud 
ordered  by  the  President. 

I  therefore  decide  that  any  unexpended  balance  of  this 
appropriation  may  be  used,  if  so  ordered  by  the  President,  in 
furnishing  relief,  through  Army  sources,  to  the  sufferers  from 
the  recent  cyclone  in  Porto  Rico,  the  same  being  in  the  purview 
of  this  law,  if  so  determined  in  the  discretion  of  the  Presi- 
dent, an  unforeseen  contingency  devolving  upon  our  military 
establishment. 


TRAVELING  EXPENSES  PRIOR  TO  ACCEPTANCE  OP 
APPOINTMENT. 

A  paymaster's  clerk  in  the  Navy  is  not  entitled  to  traveling  expenses  in 
going  to  his  vessel  before  accepting  appointment  and  taking  the  oath 
of  office. 

(Decision  by  Assistant  Comptroller  Mitchell,  August  31, 1899.) 

James  Farrell  appeals  from  settlement  dated  October  22, 
1898,  of  the  Auditor  for  the  Navy  Department  disallowing  his 
claim  for  $7.40  expenses  of  traveling  from  his  home  to  join  the 
U.  S.  S.  Yosemite  for  duty  as  clerk  to  the  paymaster  of  that 
vesselupon  the  ground,  as  stated  by  the  Auditor,  that  "claim- 
ant' performed  the  travel  before  he  accepted  the  appointment 
or  executed  the  required  oath." 

He  was  notified  by  telegram,  dated  Washington,  D.  C, 
August  3, 1898,  of  his  appointment  as  paymaster's  clerk,  for 
duty  on  board  tbe  Yosemite,  upon  the  nomination  of  Assistant 
Paymaster  John  L.  Bunce,  and  directed  to  proceed  to  Newport 
News,  Va.,  and  report  immediately.  In  obedience  to  the  order 
he  left  his  domicile  the  next'day,  and  the  expense  for  which 
claim  is  made  was  incurred  in  traveling  to  join  the  Yosemite  as 
directed.  He  did  not  present  his  letter  of  acceptance  nor  exe- 
cute the  required  oath  of  office  until  August  6, 1898,  after  he 
had  reached  the  vessel. 
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By  Navy  regulations  the  appointment  of  a  pay  clerk  in  the 
Navy  is  not  complete  until  he  has  taken  the  required  oath  and 
famished  a  letter  of  acceptance  by  which  he  agrees  to  be  sub- 
ject to  the  rules  and  regulations  for  the  government  of  the 
Navy,  and  is  bound  to  serve  with  the  officer  upon  whose  nom- 
ination he  is  appointed  until  regularly  discharged.  (Arts.  1692 
and  1551,  Navy  Regulations,  1896.)  It  was  ruled  by  Second 
Comptroller  Broadhead  that  a  captain's  clerk  in  the  Navy  was 
not  entitled  to  traveling  expenses  for  the  journey  in  first  join- 
ing for  duty  on  a  foreign  station  after  appointment,  although 
he  mentions  that  in  some  cases  the  "  commencement  of  service" 
was  deemed  to  date  from  the  time  the  clerk  left  his  domicile 
in  obedience  to  orders,  where  his  station  was  in  the  United 
States.     (Digest  Second  Oomp.  Dec.,  vol.  1,  sec.  2221.) 

It  was  decided  directly, in  Digest  Second  Comp.  Dec,  vol.3, 
sec.  1031,  that  a  pay  clerk  was  not  entitled  to  mileage  for  travel 
performed  before  he  had  accepted  his  appointment  and  taken 
the  oath  of  office,  upon  the  ground  that  the  travel  was  per- 
formed in  the  capacity  of  a  private  citizen,  without  deciding 
whether  a  pay  clerk  was  in  any  event  entitled  to  mileage  as  an 
officer  of  the  Navy.  This  decision  was  rendered  when  the 
rule  was  in  force  that  no  officer  was  entitled  to  the  pay  of  his 
position  until  he  had  taken  the  required  oath  of  office.  Al- 
though it  is  now  held  that  an  officer  may  become  entitled  to 
the  pay  of  his  office  from  the  date  of  acceptance,  which 
may  either  be  by  letter  or  by  entry  upon  duty,  if  he  after- 
wards takes  the  required  oath,  I  am  of  opinion  that  the  deci- 
sion last  referred  to  was  based  upon  the  correct  principle.  A 
paymaster's  clerk  must  do  something  more  than  indicate  his 
acceptance  to  invest  him  with  his  position;  he  must  enter  into 
certain  written  obligations  of  a  contractual  nature  before  he 
is  admitted  into  the  status  of  a  pay  clerk,  and  until  he  does 
so  he  is  in  the  position  of  a  private  citizen.  Whether  under 
the  law  such  a  clerk  should,  after  appointment  and  qualifica- 
tion, bear  his  own  expenses  to  the  place  where  he  enters  upon 
duty  is  not  necessary  to  decide  in  this  case,  but  it  is  clear 
that  before  acceptance  and  taking  the  oath  he  is  not  entitled 
to  traveling  expenses.    (6  Comp.  Dec.,  41.) 

The  action  of  the  Auditor  is  affirmed. 
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ADDITIONAL  PAY  FOE  WORKING  OVERTIME. 

Section  3738,  Revised  Statutes,  making  eight  hours  a  day's  work  for  all 
"laborers,  workmen,  and  mechanics"  employed  by  the  Government, 
and  the  joint  resolution  of  February  25, 1899,  authorizing  the  payment 
of  50  per  cent  additional  pay  for  overtime  to  such  laborers,  workmen, 
and  mechanics  employed  at  any  navy-yard  or  naval  station,  apply  only 
to  persons  rendering  manual  labor,  and  do  not  include  office  clerks. 

(Decision  by  Assistant  Comptroller  Mitchell,  September  ly  1899.) 

J.  E.  Farrell,  special  laborer,  third  class,  appeals  from  settle- 
ment, dated  April  14, 1899,  of  the  Auditor  for  the  Navy  Depart- 
ment, disallowing  his  claim  for  50  per  cent  additional  pay  for 
working  overtime  between  March  1 8, 1898,  and  January  1, 1899, 
amounting  to  $50.56.  His  claim  is  based  upon  the  joint  reso- 
lution of  February  25,  1899  (30  Stat,  1389),  which  reads  as 
follows : 

"That  the  Secretary  of  the  Navy  be,  and  he  is  hereby, 
authorized  and  directed  to  pay  fifty  per  centum  additional  for 
all  work  in  excess  of  eight  hours  per  diem  performed  by  labor- 
ers, workmen,  and  mechanics  whose  compensation  is  fixed  upon 
a  basis  of  eight  hours  per  diem,  and  who,  between  March 
eighteenth,  eighteen  hundred  and  ninety-eight,  and  October 
thirty-first,  eighteen  hundred  and  ninety-eight,  were  employed 
at  any  United  States  navy-yard  or  naval  station,  and  who 
worked  in  excess  of  eight  hours  per  day  and  have  not  already 
received  said  additional  compensation,  the  amount  due  each 
laborer,  workman,  and  mechanic  affected  by  the  above  to  be 
based  upon  the  time  records  of  the  several  bureaus  at  the 
navy-yard  or  naval  station  where  the  work  was  performed." 

The  Auditor  disallowed  the  claim  for  reasons  stated  as  fol- 
lows: 

"  1.  None  of  the  laws  making  eight  hours  a  day's  work  in 
public  employments  direct  the  allowance  of  extra  pay  for  over- 
time. 

"  2.  The  allowance  of  50  per  cent  for  overtime,  prescribed 
by  Navy  Begulations,  article  1574,  part  2,  paragraphs  c  and  e, 
is  restricted  to  laborers,  workmen,  and  mechanics,  and  special 
laborers  are  not  entitled  thereto  according  to  the  Navy  Depart- 
ment's construction  of  the  regulations.  The  Navy  Department 
being  the  sole  source  of  the  authority  on  which  extra  pay  for 
overtime  is  allowed,  its  construction  of  the  Begulations  is  con- 
clusive. 

"  3.  The  joint  resolution  of  February  25, 1899,  grants  extra  pay 
for  overtime  to  'laborers,  workmen,  and  mechanics,'  using  the 
language  and  granting  the  rate  of  pay  prescribed  in  the  Begula- 
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tions.  As  '  speoial  laborer '  is  a  distinct  rating,  having  its  own 
significance  and  its  particular  duties,  different  from  the  classes 
named  in  the  law,  and  as  the  Secretary  of  the  Navy,  previous 
to  the  enactment  of  the  law  as  well  as  by  his  circular  letter  of 
March  23, 1899,  has  refused  to  recognize  clerks,  draftsmen, 
messengers,  and  special  laborers  as  coming  within  the  classes 
entitled  to  extra  pay  for  overtime  under  the  Regulations  and 
the  joint  resolution  of  February  25, 1899,  it  is  presumed  that 
Congress  legislated  with  knowledge  of  the  Navy  Regulations 
and  the  practice  of  the  Navy  Department,  and  intended  the 
extra  pay  only  for  the  classes  named  and  with  regard  to  the 
technical  significance  of  their  ratings  at  navy-yards." 

Mr.  Farrell  was  employed  as  a  stenographer  and  typewriter 
and  rated  as  special  laborer,  third  class,  at  $2.50  per  day,  in 
the  United  States  navy-yard  at  Boston,  Mass,  during  the 
period  he  claims  to  have  worked  overtime  or  beyond  eight 
hours  for  each  day.  The  Secretary  of  the  Navy,  in  a  letter 
dated  April  5, 1899,  to  the  Auditor  for  the  Navy  Department, 
stated  that  "  pay  of  special  laborers  at  navy-yards  is  not  fixed 
upon  the  basis  of  eight  hours  per  diem,  but  is  fixed  by  the 
Secretary  of  the  Navy  with  reference  to  the  character  of  the 
work  to  be  performed." 

Section  3738,  Revised  Statutes,  provides  that — 

"  Eight  hours  shall  constitute  a  day's  work  for  all  laborers, 
workmen,  and  mechanics  who  may  be  employed  by  or  on 
behalf  of  the  Government  of  the  United  States." 

The  joint  resolution  of  February  25,  1899,  supra,  applies 
exclusively  to  laborers,  workmen,  and  mechanics,  mentioned 
in  section  3738,  whose  compensation  is  fixed  upon  a  basis  of 
eight  hours  per  day.  The  laborers,  workmen,  and  mechanics 
referred  to  are  those  who  perform  manual  labor  as  distin- 
guished from  clerical  or  brain  labor.  Neither  said  resolution 
nor  the  section  of  the  Revised  Statutes  quoted  relate  to  the 
office  force  of  clerks,  including  stenographers  and  tpyewriters 
whose  hours  of  labor  are  fixed,  not  by  section  3738,  but  by 
other  laws  or  by  special  contract.  (Digest  Second  Oomp.  Dec, 
vol.  2,  sees.  449,  450,  and  454.)  While  probably  the  Secretary 
of  the  Navy  could  not  deprive  of  additional  pay  the  person 
actually  included  as  a  laborer,  workman,  or  mechanic,  within 
the  meaning  of  the  joint  resolution  of  February  25, 1899,  by 
simply  classifying  him  as  a  special  laborer  or  otherwise,  it  is 
clear  that  a  stenographer  and  typewriter  does  not  come  within 
the  class  of  persons  who  are  entitled  to  the  additional  pay  for 
working  overtime.    The  duties  of  the  claimant  were  of  a  cleri- 
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cal  nature,  and  did  not  make  him  a  "  laborer,  workman,  or 
mechanic"  within  the  meaning  of  the  joint  resolution. 
The  action  of  the  Auditor  is  therefore  affirmed. 


TWENTY  PER  CENT  INCREASE  OF  PAY  TO  RETIRED 

SOLDIERS. 

The  provision  in  the  act  of  April  26, 1898,  that  "in  time  of  war  the  pay 
proper  of  enlisted  men  shall  be  increased  twenty  per  centum"  applies 
only  to  the  pay  proper  of  enlisted  men  in  the  Army  on  the  active  list, 
and  enlisted  men  on  the  retired  list  are  not  entitled  to  such  increase  of 
pay. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  Sep- 
tember 2, 1899.) 

I  am  in  receipt,  by  reference  from  the  Adjutant- General, 
United  States  Army,  made  by  your  direction  May  27, 1899,  of 
a  letter  from  Thomas  Hill,  hospital  steward,  Hospital  Corps, 
United  States  Army  (retired),  with  indorsements,  requesting* 
my  decision  upon  the  question  whether  enlisted  men  on  the 
retired  list  of  the  Army  are  entitled  to  20  per  cent  increase  on 
their  pay  in  time  of  war  under  section  6,  act  of  April  26, 1898 
(30  Stat.,  365),  which  provides: 

"That  in  time  of  war  the  pay  proper  of  enlisted  men  shall 
be  increased  twenty  per  centum  over  and  above  the  rates  of 
pay  as  fixed  by  law:  Provided,  That  in  war  time  no  additional 
increased  compensation  shall  be  allowed  to  soldiers  performing 
what  is  known  as  extra  or  special  duty:  Provided  further, 
That  any  soldier  who  deserts  shall,  besides  incurring  the  pen- 
alties now  attaching  to  the  crime  of  desertion,  forfeit  all  right 
to  pension  which  he  might  otherwise  have  acquired." 

The  act  of  February  14, 1885  (23  Stat.,  305),  provides: 

"That  when  an  enlisted  man  has  served  as  such  thirty  years 
in  the  United  States  Army  or  Mariue  Corps,  either  as  a  private 
or  as  a  noncommissioned  officer,  or  both,  he  shall,  by  making 
application  to  the  President,  be  placed  on  the  retired  list  hereby 
created,  with  the  rank  held  by  him  at  the  date  of  retirement; 
and  he  shall  thereafter  receive  seventy-five  per  centum  of  the 
pay  and  allowances  of  the  rank  upon  which  he  was  retired.77 

Section  3,  act  of  July  29, 1886  (24  Stat.,  168),  provides: 

"That  the  provisions  of  law  relating  to  the  retirement  of 
enlisted  men  shall  be  construed  to  include  'general  service 
clerks'  and  *  general  service  messengers,' and,  for  the  purposes 
of  retirement,  they  will  rank  as  follows:  General  service  clerks 
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of  class  three  with  first  sergeants  of  the  line.  General  serv- 
ice clerks  of  class  two  with  sergeants  of  the  line.  General 
service  clerks  of  class  one  with  corporals  of  the  line.  Gen- 
eral service  messengers  with  privates  of  the  line." 

The  act  of  March  16, 1896  (29  Stat,  62),  provides: 

"  That  hereafter  a  monthly  allowance  of  nine  dollars  and  fity 
cents  be  granted  in  lieu  of  the  allowance  for  subsistence  and 
clothing." 

The  above  are  the  provisions  of  the  statutes  authorizing  the 
retirement  of  enlisted  men  of  the  Army  and  fixing  their  pay 
and  allowances  when  so  retired. 

The  act  of  February  27, 1893  (27  Stat,  478),  provides: 

"And  on  and  after  the  first  day  of  July,  eighteen  hundred 
and  ninety- three,  the  pay  per  month  of  first  sergeants  shall  be 
twenty-five  dollars  per  month,  sergeants  eighteen  dollars  per 
month,  and  in  both  classes  the  increase  of  pay  for  length  of 
service  as  now  provided  by  law." 

Under  said  act  the  minimum  monthly  pay  of  retired  first  ser- 
geants and  retired  sergeants  was  regarded  as  increased  in  the 
same  proportion  as  the  pay  of  such  officers  upon  the  active 
list,  and  they  have  been  uuiformly  so  paid. 

The  question  presented  depends  upon  the  construction,  scope, 
and  effect  to  be  given  to  the  following  language  in  section  6  of 
the  act  of  April  26, 1898,  supra: 

"  That  in  time  of  war  the  pay  proper  of  enlisted  men  shall 
be  increased  twenty  per  centum  over  and  above  the  rates  of 
pay  as  fixed  by  law." 

In  Black  on  Interpretation  of  Laws,  page  166,  it  is  said: 

"In  the  construction  of  a  statute,  in  order  to  determine  the 
true  intention  of  the  legislature,  the  particular  clauses  and 
phrases  should  not  be  studied  as  detached  and  isolated  excep- 
tions, but  the  whole  and  every  part  of  a  statute  must  be  con- 
sidered in  fixing  the  meaning  of  any  of  its  parts." 

Each  provision  should  be  read  in  the  light  of  the  whole. 

The  general  meaning  of  Congress  as  gathered  from  the  act 
may  often  prevail  over  the  construction  which  would  appear 
to  be  the  most  natural  and  obvious  on  the  face  of  a  particular 
clause.  In  construing  a  statute  we  should  also  look  to  the 
subject-matter  about  which  Congress  is  legislating,  the  object 
and  purpose  of  a  statute  if  that  can  be  ascertained,  the  cir- 
cumstances and  conditions  under  which  it  is  enacted,  to  its 
effect  and  reason,  and  endeavor  to  make  such  a  reasonable 
application  of  its  provisions  as  will  carry  out  its  apparent  gen- 
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eral  purpose.  The  day  before  the  passage  of  the  act  in  ques- 
tion Congress  had  passed  an  act  declaring  war  to  exist  between 
the  United  States  and  Spain.  The  country  was  just  entering 
upon  a  war,  the  end  of  which  no  one  could  foresee.  The  act 
under  consideration  is  entitled  "An  act  for  the  better  organi- 
zation of  the  line  of  the  Army  of  the  United  States."  It  is  a 
war  measure,  and  "  the  pay  proper  of  enlisted  men  "  is  increased 
only  in  time  of  war.  Excepting  the  above  language  of  section 
6  if  it  is  an  exception,  every  other  section  (including  the  two 
provisos  of  section  6)  has  reference  to  the  Army  on  the  active 
list. 

The  act  is  divided  into  seven  sections. 

Section  1  provides  for  the  peaceorganization  of  each  regiment 

Section  2  provides  for  a  war  organization  and  for  a  third  bat- 
talion to  each  infantry  regiment  and  how  its  officers  shall  be 
supplied,  and  also  provides  how  vacancies  of  commissioned 
officers  occurring  in  the  cavalry,  artillery,  and  infantry,  above 
the  grade  of  second  lieutenant,  may  be  filled. 

Section  3  provides  for  a  war  organization,  with  infantry,  cav- 
alry, artillery,  engineers,  and  signal  corps,  and,  in  the  event  of 
a  call  by  the  President,  authorizes  him  to  accept  volunteers  or 
organized  militia. 

Section  4  provides  that  when  recruited  to  their  war  strength 
the  President  may  add  one  second  lieutenant  to  each  battery 
of  artillery,  etc. 

Section  5  provides  that  in  time  of  war  the  President  shall 
cause  the  batteries  of  artillery  authorized  by  law  to  be  organ- 
ized as  heavy  or  field  artillery,  as  in  his  judgment  the  exigency 
of  the  service  may  require. 

Section  7  relates  to  the  pay  of  officers  serving  with  troops 
against  the  enemy,  etc.,  and  for  the  reduction  of  the  Army  to 
a  peace  basis  at  the  end  of  the  war. 

Both  provisos  to  section  6  clearly  relate  to  soldiers  upon  the 
active  list.  By  the  first  proviso  of  section  6  soldiers  are  not 
allowed  compensation  for  what  is  known  as  extra  or  special 
duty.  When  the  increased  pay  is  given  compensation  for 
extra  or  special  duty  is  taken  away,  and  vice  versa.  The  sec- 
ond proviso  of  said  section  relates  clearly  to  enlisted  men  on 
the  active  list. 

In  United  States  v.  Saunders  (22  Wall.,  492)  the  court  held, 
quoting  from  the  syllabus,  that — 

"A  statute  is  to  be  interpreted  not  only  by  its  exact  words, 
but  also  by  its  apparent  general  purpose.    If  its  general  pur- 
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pose  have  plain  reference  to  one  class  of  persons,  it  will  not 
include  a  single  individual  in  a  distinct  class,  though  the  mere 
words  might  include  him." 

The  language  under  consideration  is  not  that  the  pay  gener- 
ally of  enlisted  men  shall  be  increased,  but  it  is  "  that  in  time 
of  war  the  pay  proper  of  enlisted  men  shall  be  increased." 

In  4  Oomp.  Dec.,  668,  it  was  held  that  the  words  "pay 
proper,"  as  used  in  said  section,  mean  the  minimum  pay  of  each 
grade,  and  that  the  20  per  cent  should  be  computed  upon  the 
minimum  pay  of  each  grade,  which  is  the  pay  proper,  and  not 
upon  the  mimimum  pay  of  each  grade  or  pay  proper  increased 
by  "additional  pay  for  length  of  service."  The  status  of 
enlisted  men  on  the  retired  list  is  not  set  forth  by  the  statute. 
By  the  act  of  February  14, 1885  (supra),  before  an  enlisted  man 
can  be  placed  upon  the  retired  list  he  must  make  application 
therefor,  and  he  must  have  served  thirty  years  in  the  Army 
either  as  a  noncommissioned  officer  or  private,  or  both.  Assum- 
ing that  he  has  reached  the  age  of  manhood  before  entering 
the  service,  he  can  not  be  placed  upon  the  retired  list  until  he 
is  51  years  of  age,  which  is  beyond  the  age  limit  when  he  could 
enlist  if  he  were  out  of  the  service.  Before  he  can  be  placed 
on  the  retired  list  he  must  have  had  thirty  years  of  the  hard- 
ships and  exposure  of  army  service.  It  was  evidently  the 
purpose  of  the  above  act  providing  for  the  retirement  of 
enlisted  men  to  provide  for  them  a  means  of  support  in  their 
old  age  after  they  have  passed  the  age  limit  when  they  can 
enlist  in  the  Army.  When  an  enlisted  man  is  placed  on  the 
retired  list  his  pay  thereafter,  in  addition  to  his  allowance  of 
$9.50  per  month,  is  75  per  cent  of  the  pay  of  the  rank  upon 
which  he  is  retired.  Unless  the  law  is  changed,  his  pay  remains 
fixed  at  what  it  is  when  he  is  retired.  In  time  of  war  it  is 
expected  that  the  enlisted  men  on  the  active  list  will  be  sub- 
jected to  hardships,  exposures,  and  dangers  not  incident  to 
the  service  in  time  of  peace.  In  the  event  of  war  it  is  not 
apparent  how  the  enlisted  men  on  the  retired  list  will  be 
affected  differently  from  the  way  men  of  their  ages  not  in  the 
service  would  be  affected. 

In  the  act  of  June  30, 1886  (24  Stat.,  93),  making  appropria- 
tions for  the  support  of  the  Army,  separate  and  distinct 
appropriations  were  made: 

"  For  the  pay  proper  of  enlisted  men  of  all  grades."    *    •    • 
"For  pay  to  enlisted  men  by  reason  of  length  of  service,  in 
in  addition  to  their  monthly  pay."    *    *    * 
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"For  pay  of  the  enlisted  men  of  the  Army  on  the  retired 
list."    *    *    * 

Appropriations  for  the  support  of  the  Army,  so  far  as 
enlisted  men  are  concerned,  have  been  made  in  substantially 
this  same  language  for  each  succeeding  year  since  the  above- 
act  of  June  30, 1886,  to  and  including  the  appropriation  act  of 
March  15, 1898,  for  the  fiscal  year  ending  June  30, 1899.  Then 
comes  the  act  of  April  26, 1898,  supra.  By  this  long  series  of 
appropriations  thus  made  it  would  seem  that  the  words  "  the  pay 
proper  of  enlisted  men"  have  a  definite  and  technical  mean- 
ing well  understood  by  Congress.  If  the  construction  placed 
upon  the  words  "pay  proper  of  enlisted  men,"  as  used  in  said 
act  of  April  26,  in  4  Oomp.  Dec.,  668,  is  correct,  then  the  pay 
prescribed  for  enlisted  men  in  section  1280,  Revised  Statutes, 
is  "the  pay  proper"  intended  to  be  increased  by  said  act  of 
April  26,  and  said  section  1280  relates  only  to  the  pay  of 
enlisted  men  on  the  active  list.  The  words  "pay  proper 
of  enlisted  men,"  in  their  ordinary  and  popular  meaning,  mean 
the  minimum  pay  of  each  grade  of  an  enlisted  man  on  the 
active  list.  This  is  the  natural  and  ordinary  meaning  of  the 
words. 

I  am  of  opinion,  and  so  decide,  that  the  enlisted  men  on  the 
retired  list  of  the  Army  did  not  constitute  a  part  of  the  sub- 
ject-matter and  were  not  in  the  mind  of  Congress  when  it 
passed  the  act  of  April  26,  supra,  and  that  they  do  not  come 
within  the  object,  purpose,  or  reason  of  the  provision  in  said 
act  "that  in  time  of  war  the  pay  proper  of  enlisted  men  shall 
be  increased,"  etc.,  and  that  said  provision  refers  and  relates 
only  to  the  pay  proper  of  enlisted  men  on  the  active  list  of 
the  Army.  

"OPERATING  AGAINST  THE  ENEMY." 

A  lieutenant  of  United  States  artillery  who  was  in  command  of  a  battery 
stationed  at  Fort  Pickens,  Fla.,  from  May  4  to  September  31, 1898,  and 
at  Fort  Barrancas,  Fla.,  from  September  1, 1898,  to  January  13,  1899, 
under  an  assignment  in  orders  nnder  competent  authority,  was  exer- 
cising a  higher  command  and  serving  with  troops  "operating  against 
the  enemy/'  within  the  meaning  of  the  act  of  April  26,  1898,  and  is 
entitled  to  the  pay  of  captain  during  that  period. 

(Assistant  Comptroller  Mitchell  to  Paymaster  Halford,  U.  8.  A., 
September  2, 1899.) 

I  am  in  receipt  of  your  letter  dated  June  19,  1899,  with 
duplicate  vouchers  of  John  T.  Martin,  first  lieutenant  First 
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United  States  Artillery,  for  difference  between  pay  drawn  as 
first  lieutenant  and  pay  as  captain  from  May  4, 1898,  to  Janu- 
ary 14, 1809. 

The  claim  is  accompanied  with  correspondence  and  is  made 
under  section  7,  act  of  April  26,  1898  (30  Stat,  364),  which 
provides: 

44  That  in  time  of  war  every  officer  serving  with  troops  operat- 
ing against  an  enemy  who  shall  exercise,  under  assignment  in 
orders  issued  by  competent  authority,  a  command  above  that 
pertaining  to  his  grade,  shall  be  entitled  to  receive  the  pay 
and  allowances  of  the  grade  appropriate  to  the  command  so 
exercised:  Provided,  That  a  rate  of  pay  exceeding  that  of  a 
brigadier-general  shall  not  be  paid  in  any  case  by  reason  of 
such  assignment." 

Par.  4,  Special  Orders  No.  87,  headquarters  Department  of 
the  Gulf,  dated  Atlanta,  Ga.,  April  21, 1899,  reads  as  follows: 

"The  special  order  issued  by  the  Commanding  Oftcer  Bat- 
tery H,  First  Artillery,  at  Fort  Pickens,  Fla.,  May  4,  1898, 
by  which  First  Lieut.  John  T.  Martin,  First  Artillery, 
assumes  command  of  that  battery  under  the  provisions  of 

General  Orders  No.  28,  A.  G.  O.,  1898,  is  confirmed. 

•  •  •  •  *  •  • 

"By  command  of  Brigadier-General  Frank: 

"Henry  T.  Allen, 
"Assistant  Adjutant- General,  U.  8.  Volunteers." 

The  evidence  filed  did  not  clearly  show  that  Lieutenant 
Martin  exercised  the  command  of  captain  under  proper  au- 
thority, in  that  it  did  not  show  that  the  captain  of  the  battery 
was  not  present  in  command  for  a  portion  of  the  period  men* 
tioned,  or  that  Lieutenant  Martin  was  actually  in  command  of 
said  battery  during  the  entire  period  for  which  the  higher  rate 
of  pay  is  claimed. 

It  has,  however,  been  ascertained  by  this  office,  through  the 
Adjutant-General  of  the  Army,  that — 

"  Battery  H,  First  United  States  Artillery,  was  stationed  at 
Fort  Pickens,  Fla.,  from  May  4,  1896,  to  September  1,  1898, 
and  at  Fort  Barrancas,  Fla.,  from  September  1, 1898,  to  date. 
First  Lieut.  John  T.  Martin  was  in  command  of  battery  from 
May  4, 1898,  until  December  31, 1898,  being  the  senior  officer 
present  for  duty  with  the  battery.  Returns  for  January,  1899, 
do  not  state  the  date  on  which  Lieutenant  Martin  was  relieved 
from  command  of  the  battery.  The  records  show  that  Lieut. 
Henry  E.  Smith  assumed  command  of  battery  January  14, 
1899,  he  being  the  senior  officer  present.  Oapt.  Henry  L. 
Harris  was  captain  of  this  battery  and  absent  on  detached 
service  daring  the  entire  period." 
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This,  with  other  evidence  in  the  case,  is  accepted  as  satisfac- 
tory evidence  that  Lieutenant  Martin  exercised  the  command 
of  a  captain  at  Fort  Pickens,  Fla.,  from  May  4, 1898,  to  Sep- 
tember 1, 1898,  and  at  Fort  Barrancas,  Fla.,  from  September 
1, 1898,  to  January  13, 1899,  inclusive,  under  an  assignment  in 
orders  issued  by  competent  authority  within  the  meaning  of 
the  act  of  April  26, 1898,  supra. 

It  is  also  clear  that  the  command  was  exercised  in  time  of 
war. 

The  only  question  to  be  determined  is  whether,  during  said 
period  or  any  portion  thereof,  he  was  "  serving  with  troops 
operating  against  an  enemy.7' 

The  opinion  of  the  Attorney-General  in  letter  to  the  Secre- 
tary of  War,  dated  June  17, 1898,  has  been  accepted  by  the 
accounting  officers  as  a  guide  in  determining  the  meaning  and 
application  of  the  phrase  u  troops  operating  against  an  enemy." 
(See  5  Oomp.  Dec.,  246,  279,  364.) 

In  that  opinion  the  Attorney-General  said : 

"  I  think  the  clause  in  question  was  intended  to  apply  to  all 
instances  where  the  troops  of  the  United  States  are  assembled 
into  separate  bodies,  such  as  regiments,  brigades,  divisions, 
or  corps  for  the  purpose  of  carrying  on  and  bringing  to  a  con- 
clusion the  war  with  Spain.  If  the  operations  of  the  troops 
are  with  the  direct  object  of  assisting  in  the  military  meas- 
ures of  the  Government  for  subduing  the  forces  of  Spain,  they 
can,  within  the  reasonable  intendment  of  this  act,  be  consid- 
ered as  operating  against  an  enemy,  although  such  operations 
may  not  be  direct  but  are  in  the  nature  of  necessary  component 
steps,  though  remote,  in  one  great  military  objective. 

"It  is  not  possible  to  define  in  advance  the  exact  boundary 
line  to  be  observed  in  every  instance  that  may  arise.  I  can 
only  point  out  in  a  general  way  the  scope  of  the  provision  in 
question  and  the  principles  that  ought  to  govern  the  War 
Department  in  applying  it."    *    *    * 

"  If  the  principles  I  have  above  laid  down  as  governing  the 
construction  of  this  law  are  sound,  then  it  is  immaterial  whether 
or  not  there  is  within  our  borders  any  enemy  to  operate  against. 
There  is  an  enemy,  and  whatever  military  operations  are  car- 
ried on,  whether  in  the  United  States,  or  in  Guba,  or  in  the 
Philippine  Islands,  or  upon  the  high  seas,  designed  as  a  part 
of  the  war  measures  against  Spain,  are  operations  against  the 
enemy.  The  Army  of  the  United  States  is  just  as  truly  oper- 
ating against  an  enemy  when  en  route  to  a  rendezvous,  such  as 
Camp  Alger,  near  Washington,  or  at  Tampa,  in  Florida,  as  when 
embarked  on  transports  for  a  campaign  in  Cuba. 

«  •  *  *  i  think  also  that,  while  assembled  at  camps  in 
the  United  States  such  as  I  have  named,  any  troops  of  the 
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Army  assembled  for  the  present  war  purposes  can  properly  be 
considered  as  operating  against  an  enemy,  although  their  pres- 
ent service  is  confined  to  the  ordinary  routine  of  camp  life, 
drill,  discipline,  and  other  preparation.  The  assembling  of 
such  troops,  their  drilling,  disciplining,  and  equipment  while 
assembled  into  military  bodies  are  all  a  part  of  the  same  gen- 
eral war  purpose. 

"  I  need  hardly  observe  that  all  service  in  the  Army  at  the 
present  time  is  not  to  be  considered  as  operation  against  an 
enemy.  Troops  and  their  officers  on  the  western  frontiers, 
performing  the  same  service  as  garrisons  which  is  requisite  in 
time  of  peace,  and  in  no  wise  considered  a  part  of  the  army 
assembled  to  carry  on  the  war  with  Spain,  would  not  be  within 
the  meaning  of  the  act." 

It  is  a  well-known  fact  that  the  defenses  of  the  United  States 
on  the  Atlantic  coast  and  Gulf  of  Mexico  were  strengthened 
at  the  commencement  of  the  war  with  Spain.  In  many  of  those 
stations  the  garrisons  were  increased,  and  in  all  of  them  duties 
and  precautions  were  required  such  as  are  not  required  in 
times  of  peace. 

Accompanying  his  voucher  is  the  certificate  of  Lieutenant 
Martin,  dated  April  27, 1899,  as  follows: 

"  I  certify  that  when  I  took  command  of  Battery  H,  First 
Artillery,  May  4,  1898,  the  battery  was  encamped  at  Fort 
Pickens,  Fla.,  having  been  sent  there  when  the  war  began  to 
be  near  the  guns,  and  that  the  officer  of  the  day  slept  with  a 
gun  detachment  of  the  10-inch  gun  battery  so  as  to  be  prepared 
for  a  sudden  attack;  all  orders  issued  recognized  the  possi- 
bility of  an  attack." 

The  Acting  Paymaster-General,  in  an  indorsement  referring 
the  case  to  the  Adjutant-General  of  the  Army,  says; 

"  In  a  similar  case  of  an  officer  exercising  higher  command 
in  one  of  the  forts  near  New  York,  it  was  held  that  the  troops 
ho  commanded  were  operating  against  an  enemy,  being  liable 
to  attack  from  the  seaward,  and  that  he  was  therefore  entitled 
to  pay  for  exercise  of  higher  command.  This  officer's  claim, 
under  that  decision,  is  held  to  be  good  from  4th,  but  whether 
it  should  continue  longer  than  until  the  enemy's  sea  power  had 
been  destroyed,  is  a  matter  for  decision  by  the  War  Depart- 
ment, which  is  requested,  and  also  that  the  date  be  fixed  to 
which  such  pay  may  be  allowed." 

In  his  reply  Assistant  Adjutant-General  Schwan  said: 

"  Under  the  decisions  of  the  Comptroller  of  the  Treasury,  of 
March  17  and  April  4,  1899,  in  the  case  of  Oaptain  Peed, 
Fourth  Missouri  Volunteer  Infantry,  it  is  held  that  Lieutenant 
Martin  is  entitled  to  the  extra  pay  allowed  by  law  for  exercis- 
ing higher  command  during  the  period  claimed.    It  would 
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seem  that  all  officers  of  the  Army  on  duty  with  their  com- 
mands, which  were  liable  to  be  ordered  into  active  service 
against  an  enemy  np  to  the  declaration  of  peace,  would  come 
within  the  scope  of  the  Comptroller's  decisions." 

As  all  military  organizations  are  liable  to  be  ordered  into 
active  service  against  the  enemy  in  time  of  war,  such  liability 
can  not,  of  itself,  bring  any  troops  into  the  status  of  "  troops 
operating  against  an  enemy,"  bat  I  am  of  the  opinion  that  the 
evidence  in  this  case  is  sufficient  to  show  that  daring  the  period 
above  stated,  to  wit,  from  May  4,  1898,  to  January  13, 1899, 
Lieutenant  Martin  was  serving  with  troops  operating  against 
an  enemy  and  that  he  is  under  section  7,  act  of  April  26, 1898, 
supra,  entitled  to  pay  of  captain  during  said  period. 


TRAVELING  EXPENSES  OF  DEPUTY  COLLECTORS 
OF  INTERNAL  REVENUE. 

A  deputy  collector  of  internal  revenue  whose  duties  require  him  to  travel, 
and  who  is  authorized  to  receive  a  traveling  allowance  at  the  rate  of 
$600  per  annum,  is  entitled  to  reimbursement  for  board  and  lodging  at 
a  place  in  his  district  for  every  day  he  is  employed  away  from  his 
home,  including  Sundays  and  days  he  is  engaged  in  the  office  of  the 
collector  on  work  connected  with  his  field  duties,  not  to  exceed,  together 
with  other  traveling  expenses,  the  rate  authorized. 

(Decision  by  Comptroller  Tracewell,  September  7, 1899.) 

The  Auditor  for  the  Treasury  Department  in  settlement, 
dated  July  24, 1899,  of  the  account  of  Charles  H.  Treat,  col- 
lector of  internal  revenue  and  disbursing  agent  for  the  Second 
district  of  New  York,  for  disbursements  made  by  him  for  the 
quarter  ending  March  31, 1899,  made  the  following  disallow- 
ances: 

1.  Amount  paid  Deputy  Collector  Percy  L.  Brooks  for  board  and 

lodging  while  at  his  official  headquarters $137. 39 

2.  Amount  paid  Deputy  Collector  Robert  B.  Bivins  for  board  and 

lodging  while  at  his  official  headquarters 141.96 

Total 279.34 

The  collector  has  applied  for  a  revision  of  his  account  by  the 
Comptroller  on  the  ground  that  the  payments  made  to  these 
deputies  were  of  an  allowance  made  by  the  Secretary  of  the 
Treasury. 
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The  act  of  March  1, 1879  (20  Stat.,  329),  contains  the  follow- 
ing provision : 

"That  each  collector  of  internal  revenue  shall  be  authorized 
to  appoint,  by  an  instrument  in  writing  under  his  hand,  as 
many  deputies  as  he  may  think  proper,  to  be  compensated  for 
their  services  by  such  allowances  as  shall  be  made  by  the  Sec- 
retary of  the  Treasury,  upon  the  recommendation  of  the  Com- 
missioner of  Internal  Bevenue." 

Under  this  provision  the  Secretary  of  the  Treasury,  August 
31, 1898,  granted  to  the  collector  an  allowance  to  employ  two 
deputy  collectors  from  September  1  to  October  31, 1898,  "with 
salaries  at  the  rate  of  $1,200  and  traveling  allowance  at  the 
rate  of  $600  per  annum  each."  On  October  26, 1898,  the  Sec- 
retary extended  this  authorization  to  June  30, 1899.  The  term 
"traveling  allowance,"  as  used  herein,  I  understand  to  mean 
an  allowance  for  actual  and  necessary  traveling  expenses. 
And  by  the  allowance  granted  to  the  collector,  I  understand 
the  Secretary  to  authorize  him  to  expend  so  much  as  is  neces- 
sary to  reimburse  each  of  these  deputies  for  actual  and  nec- 
essary traveling  expenses  incurred  by  him  in  the  performance 
of  his  duty,  not  to  exceed  the  rate  of  $600  per  annum. 

These  deputies  submit  an  itemized  account  for  their  expenses, 
in  which  they  charge  small  sums  for  street  car  and  railroad 
fore,  and  $2  for  board  and  lodging  for  each  day,  including  Sun- 
days, and  for  some  few  days  of  which'  time  they  are  engaged 
in  the  office  of  the  collector  and  perform  no  actual  travel. 

Brooks  and  Bivins  are  deputy  collectors  of  internal  revenue, 
their  field  of  duty  being  the  Second  collection  district  of  New 
York,  embracing,  among  other  territory,  the  city  of  New  York, 
the  bulk  of  their  duties  being  performed,  according  to  their 
itemized  statement  thereof,  in  the  city  of  New  York,  it  further 
appearing  by  such  accounts  that  they  perform  the  usual  and 
ordinary  duties  assigned  to  deputy  collectors  of  internal  rev- 
enue when  operating  in  the  performance  of  their  duty  in  cities. 
Some  few  of  the  days,  as  before  suggested,  were  spent  by  them 
in  the  collector's  office  and  in  the  stamp-agency  office  in  work- 
ing on  reports  and  other  similar  duties. 

The  disallowance  of  those  items  was  based  upon  the  ground 
that  they  were  incurred  while  at  official  headquarters.  In  a 
decision  rendered  by  me  April  26  last  in  the  Patterson  Case 
(5  Oomp.  Dec.,  728),  in  construing  the  following  statute  (act  of 
March  3, 1885,  23  Stat.,  404): 

"That  the  compensation  of  the  chief  of  the  internal-revenue 
agents  shall  not  exceed  ten  dollars  per  day,  and  of  the  other 
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agents  not  exceeding  seven  dollars  per  day  each;  and  for  per 
diem  in  lien  of  subsistence,  while  traveling  on  duty,  said  agents 
shall  receive  at  a  rate  to  be  fixed  by  the  Secretary  of  the 
Treasury,  not  exceeding  three  dollars  per  day," 

which  presents  an  analogous  question  to  the  one  now  under 
consideration,  for  by  that  statute  the  traveling  expenses  of  a 
revenue  agent  while  traveling  on  duty  are  commuted  to  a  per 
diem  not  exceeding  $3,  while  in  the  matter  in  hand  an  allow- 
ance is  made  to  these  deputy  collectors  for  traveling  expenses 
at  the  rate  of  $600  per  annum,  I  said: 

"Official  headquarters  is  correctly  defined  as  the  office  or 
place  of  official  residence  where  it  is  the  duty  of  the  officer  to 
be,  unless  his  official  duties  call  him  away." 

I  will  now  add  to  that  definition  the  following:  "The  place 
where  it  is  the  duty  of  the  officer  to  be  in  order  to  perform  his 
stationary  official  duties." 

In  that  connection  I  also  said: 

"  From  the  very  necessity  of  things,  a  traveling  revenue 
agent  has  no  particular  place  where  it  is  his  duty  to  be,  other 
than  in  some  place  within  the  general  boundaries  of  his  field 
of  operation — certainly  at  no  particular  place  therein. 

"The  official  station  of  the  agent  in  charge  of  the  territory 
in  which  he  operates,  if  such  agent  has  an  official  station,  is 
not  the  official  station,  nor  can  it  be,  of  the  traveling  revenue 
agent.  *  *  *  The  traveling  revenue  agent,  while  perform- 
ing his  duties  as  such,  necessarily  can  have  no  official  station, 
because  his  duties  are  not  stationary,  but  are  to  be  performed 
within  the  body  of  the  field  and  where  he  is  needed." 

What  was  therein  said  concerning  the  official  headquarters 
of  a  revenue  agent  is  equally  true  concerning  the  headquarters 
of  a  deputy  collector  engaged  in  field  work,  as  were  Brooks  and 
Bivins.  Can  it  be  said  that  because  the  official  headquarters 
of  a  collector  of  internal  revenue  is  in  New  York  Oity,  there- 
fore New  York  City  is  the  official  headquarters  of  these  deputy 
collectors f  I  think  not.  The  collector's  having  his  official 
headquarters  in  a  certain  city  has  nothing  whatever  to  do  with 
fixing  the  official  headquarters  for  traveling  deputy  collectors 
in  said  city.  He,  the  traveling  deputy,  performs  his  duties  as 
such  in  that  city  exactly  in  the  same  way  and  manner  as  he 
would  in  any  other  city  within  his  district.  As  a  traveling 
deputy  collector  he  has  no  official  headquarters,  for  he  has  no 
stationary  duties  to  perform  as  such.  His  are  the  duties  that 
necessarily  require  traveling  to  perform.  This  travel  may  be 
short  or  long.    In  country  districts  it  is  usually  long;  in  cities, 
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shorter,  for  the  reason  that  the  persons  and  businesses  that  he 
visits  and  inspects  are  closer  together.  Bat  because  he  finds 
these  persons  and  places  which  it  is  his  duty  to  visit  closer 
together  in  the  city  than  in  the  country,  shall  we  say  that  he 
is  not  traveling!  In  the  cities  his  traveling  expenses  for 
transportation  are  on  the  average  per  day  much  less  than  in 
the  country,  while,  on  the  contrary,  his  expenses  tor  food  and 
lodging  per  day  are  on  the  average  much  greater  in  cities.  In 
the  country  districts  as  a  matter  of  necessity  he  lodges  at  dif- 
ferent places  nightly,  while  in  the  city  he  may  lodge,  and 
probably  as  a  rule  does,  at  one  and  the  same  place.  Is  this 
any  reason  why  he  should  not  be  reimbursed  for  his  necessary 
traveling  expenses  while  engaged  in  his  official  duties  in  a  city! 
I  think  not. 

My  reasoning  above  does  not  and  is  not  intended  to  apply 
to  a  deputy  collector  who  is  engaged,  if  such  there  be,  on 
clerical  and  stationary  duties  in  the  office  of  the  collector  at 
the  official  headquarters  of  the  collector.  Such  a  person  would 
not  be  engaged  in  such  duty  as  requires  travel,  and  hence 
would  not  be  entitled  to  be  reimbursed  for  something  which 
he  did  not  actually  and  necessarily  incur,  viz,  traveling  ex- 
penses. But  where  a  traveling  deputy,  as  a  mere  incident  to 
his  travel  duty,  spends  a  day  now  and  then  at  the  official 
headquarters  of  the  collector  in  making  up  reports  of  his  field 
work,  I  am  not  prepared  to  say  that  for  these  days  he  is  not 
in  the  sense  of  the  law  traveling,  and  not  entitled  to  that  part 
of  his  traveling  expenses  incurred,  viz,  his  board  and  lodging. 

If  he  made  up  his  reports  or  did  other  duties  pertaining  to 
his  field  work  at  some  other  place  than  the  office  of  the  collector, 
there  could  be  no  question  raised  concerning  the  same.  It 
does  not  seem  to  me  that  it  is  a  matter  of  much  importance 
where  he  does  this  work,  unless  it  is  at  some  place  where, 
under  the  rules  and  usage  of  the  accounting  system,  he  is  not 
entitled  to  traveling  expenses.  Such  a  place  would  be  his 
home,  his  usual  place  of  abode. 

New  York  City  is  not  the  home  of  either  of  these  deputy 
«ollectors.  The  collector  paid  them  their  expenses  of  board 
and  lodging  for  each  Sunday.  I  hold  that  where  an  officer  is 
engaged  from  Monday  to  Saturday  in  duties  which  require 
travel,  as  do  the  duties  of  these  deputies,  and  take  up  their 
duties  on  the  following  Monday,  their  board  and  lodging  on 
the  intervening  Sundays  are  incident  to  such  travel — a  neces- 
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«ary  incident  to  such 'travel — and  properly  a  part  of  their 
traveling  expenses. 

As  the  collector  did  not  pay  these  deputy  collectors  in  reim- 
bursement for  their  traveling  expenses  more  than  at  the  rate  of 
$600  per  year,  the  amount  allowed  by  the  Secretary  as  such,  the 
action  of  the  Auditor  in  disallowing  these  payments  is  reversed, 
and  on  this  revision  such  amounts  are  now  allowed. 


SPECIFIC  ITEMS  IN  APPROPRIATIONS. 

The  items  specified  in  the  appropriation  for  pay  of  the  Marine  Corps  for 
the  fiscal  year  1900,  for  which  specific  amounts  are  provided,  consti- 
tute specific  appropriations  for  the  several  objects  specified,  and  pay- 
ment in  excess  of  the  amount  so  specified  for  any  of  the  objects, 
although  the  aggregate  expenditures  may  not  exceed  the  aggregate  of 
the  appropriations,  is  not  authorized. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
September  7, 1899.) 

I  have  by  your  reference,  requesting  a  decision  iu  the  prem- 
ises, through  your  Department,  a  letter  dated  August  26, 1809, 
addressed  by  the  assistant  paymaster  of  the  United  States 
Marine  Oorps  to  the  paymaster,  reading  as  follows: 

"Referring  to  the  act  approved  May  4, 1898,  making  appro- 
priations for  the  fiscal  year  ended  June  30, 1899,  and  to  the 
following,  which  is  extracted  therefrom,  under  the  appropria- 
tion 'Pay,  Marine  Corps': 

"  'And  the  money  herein  specifically  appropriated  for  pay  of 
the  Marine  Corps  shall  be  disbursed  and  accounted  for  in 
accordance  with  existing  law  as  pay  of  the  Marine  Corps,  and 
for  that  purpose  shall  constitute  one  fund.'    (30  Stat.,  387.) 

"An  examination  of  the  act  of  March  3, 1899,  making  appro- 
priations for  the  current  fiscal  year  (Pay  of  Marine  Corps,  30 
Stat.,  1042)  discloses  the  fact  that  the  foregoing  clause  is  omit- 
ted therefrom,  though  this  clause  or  one  of  similar  intent  is 
found  in  the  several  appropriation  acts  for  years  past. 

"2.  In  the  act  of  March  3,  1899,  under  the  appropriation 
'Pay,  Marine  Corps,'  and  in  the  item  *  Pay  of  officers  on  the 
retired  list,'  mention  is  made  among  others  of  one  lieutenant- 
colonel  aud  one  major,  and  the  total  sum  appropriated  for 
disbursements  under  this  head  for  the  current  fiscal  year  is 
f  45,795,  the  exact  amount  necessary  for  payment  of  the  sal- 
aries allowed  by  law  for  the  period  mentioned  to  the  officers 
specifically  enumerated. 

"3.  The  number  of  retired  officers  borne  upon  the  pay  rolls 
of  this  office  is  in  excess  of  those  mentioned  in  this  act  by  one 
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lieutenant-colonel  and  three  majors,  Lieut.  Col.  J.  H.  Higbee 
and  Majors  J.  M.  T.  Young,  E.  R.  Robinson,  and  Richard  Wal- 
lach  having  been  retired  in  accordance  with  existing  law  since 
the  estimates  for  the  foregoing  appropriations  were  submitted 
to  Congress,  and  the  total  sum  required  for  disbursement  to 
the  officers  borne  upon  these  rolls  on  account  of  pay  is  in 
excess  of  that  appropriated  by  97,675. 

"  4.  A  decision  by  the  Comptroller  rendered  May  20, 1897 
(3  Comp.  Dec.,  604),  upon  a  question  of  similar  nature,  states 
that  in  view  of  the  act  of  June  10, 1896,  containing  a  clause 
similar  to  that  herein  quoted,  a  payment  on  account  of  mileage 
might  be  made  in  excess  of  the  amount  specifically  appropri- 
ated. 

"  5.  I  have  to  request  a  decision,  therefore,  upon  the  follow- 
ing questions,  arising  under  the  act  of  March  3, 1899: 

u  (1)  Does  the  omission  of  the  clause  quoted  from  the  act  of 
March  3, 1899,  render  the  decision  of  May  20,  1897,  inappli- 
cable to  appropriations  for  the  current  fiscal  year! 

"(2)  Is  the  payment  of  funds,  on  account  of  pay,  to  the 
officers  mentioned  above  who  are  not  included  in  and  appro- 
priated for  in  this  act  legal  f 

"(3)  Is  it  lawful  that  payments  to  retired  officers  be  con- 
tinued after  the  funds  specifically  appropriated  for  have  been 
exhausted? 

"(6)  Inasmuch  as  there  is  no  specific  payment  mentioned  in 
this  communication,  I  have  to  request  that  this  may  be  referred 
to  the  Department,  with  the  recommendation  that  the  questions 
enumerated  may  be  referred  to  the  Comptroller  of  the  Treasury 
for  a  decision." 

The  decision  of  this  office,  to  which  reference  is  made,  held 
that  the  amount  appropriated  for  mileage  under  the  head 
"Pay  of  the  Marine  Corps,"  might  be  exceeded,  provided  the 
whole  amount  expended  for  the  various  objects  appropriated 
for  under  that  general  head  was  not  greater  than  the  aggre- 
gate sum  of  all  the  amounts  respectively  appropriated  for  said 
objects;  but  that  decision  was  based  solely  upon  a  provision 
contained  in  the  appropriation  act  then  under  consideration 
similar  to  the  one  quoted  by  the  assistant  paymaster  from  the 
appropriation  act  of  May  4, 1898,  to  the  effect  that  the  sums 
so  appropriated  might  be  disbursed  and  accounted  for  as  pay 
of  marine  corps,  and  for  that  purpose  should  constitute  one 
fund.  Appropriations  for  pay  of  the  Marine  Corps  are  usually 
made  upon  estimates  submitted  by  the  Department,  which 
estimates  are  based  upon  the  condition  of  the  service  at  the 
time  they  are  presented.  Naturally  changes  will  arise,  both 
in  the  personnel  of  the  different  grades  and  in  the  number  in 
said  grades,  and  under  the  practice  authorized  by  the  law 
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above  quoted  the  deficiencies  and  surpluses  occasioned  by  such 
changes  could  be  equalized  in  some  measure  by  offsetting  one 
against  the  other.  But  for  some  reason  Congress  has  seen  fit 
to  omit  this  provision  in  making  appropriations  for  the  marine 
corps  for  the  current  fiscal  year,  and  the  amounts  severally 
appropriated  under  the  general  head  of  "Pay  of  the  Marine 
Corps "  become,  therefore,  subject  to  the  restrictions  contained 
in  sections  3678  and  3679,  Revised  Statutes,  which  provide  as 
follows : 

"  Sec.  3678.  All  sums  appropriated  for  the  various  branches 
of  expenditure  in  the  public  service  shall  be  applied  solely  to 
the  objects  for  which  they  are  respectively  made,  and  for  no 
others." 

"  Sec.  3679.  No  department  of  the  Government  shall  expend, 
in  any  one  fiscal  year,  any  sum  in  excess  of  appropriations 
made  by  Congress  for  that  fiscal  year,  or  involve  the  Govern- 
ment in  any  contract  for  the  future  payment  of  money  in  excess 
of  such  appropriations." 

I  have,  therefore,  the  honor  to  advise  you  that  the  omission 
of  the  provision  heretofore  contained  in  the  acts  making  appro- 
priation for  the  pay  of  the  Marine  Corps,  allowing  the  amounts 
appropriated  for  the  various  objects  under  that  general  head 
to  be  disbursed  and  accounted  for  as  one  fund,  renders  the 
decision  of  this  office  of  May  20,  181)7  (3  Comp.  Dec,  604), 
inapplicable  to  the  present  appropriation;  that  the  payment 
of  pay  to  the  retired  officers  mentioned  in  the  letter  of  the 
assistant  paymaster  would  be  illegal  if  they  are  in  excess  of 
the  number  of  retired  officers  of  their  respective  grades  for 
which  appropriation  is  specifically  made;  and  that  payment 
can  not  legally  be  made  of  any  money  on  account  of  the  objects 
for  which  specific  appropriation  has  been  made,  after  the 
respective  amounts  so  appropriated  have  been  exhausted. 


INTERNAL-REVENUE    TAX    ON    BEEE    STORED    IN 
WAREHOUSE. 

The  act  of  June  13,  1898,  which  amends  seotion  3339,  Revised  Statutes, 
and  imposes  an  additional  tax  on  fermented  liquors  "brewed  or  manu- 
factured and  sold  or  stored  in  warehouse,"  etc.,  does  not  apply  to  fer- 
mented liquors  stored  in  warehouse  by  dealers  other  than  brewers, 
it  being  provided  by  section  3339  that  the  tax  "  shall  be  paid  by  the 
owner,  agent,  or  superintendent  of  the  brewery  or  premises  in  which 
such  fermented  liquors  are  made." 
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(Decision  by  Comptroller  Trowewell,  September  7, 1899.) 

The  Auditor  for  the  Treasury  Department  has  submitted  for 
approval,  disapproval,  or  modification  the  following  decision 
involving  an  original  construction  of  a  statute: 

"  I  have  decided  to  allow  the  claim  of  The  A,  H.  Lochbaum 
Company  for  the  refund  of  9 403.75,  taxes  illegally  collected  from 
said  company  under  section  1,  act  of  June  13, 1898  (30  Stat , 
448),  said  amount  being  allowed  by  the  Commissioner  of  Inter- 
nal Revenue  under  the  provisions  of  section  3220,  United 
States  Revised  Statutes,  and  approved  by  the  Secretary  of  the 
Treasury. 

um  •  •  The  claimant,  The  A.  H.  Lochbaum  Company,  was 
a  wholesale  dealer  in  malt  liquors,  and  had  in  its  possession 
June  14, 1898,  the  date  said  act  went  into  effect,  403-^  barrels 
of  fermented  liquors,  on  which  the  company  was  assessed  and 
was  compelled  to  pay  the  additional  tax  of  $403.75." 

The  Auditor  cites  an  opinion  of  the  Attorney-General  of 
December  27, 1898,  and  says: 

"  I  have  decided  that  under  said  opinion  the  claimant,  not 
being  a  brewer  nor  the  agent  of  a  brewer,  is  not  liable  to  the 
additional  tax,  and  I  will  certify  the  claim,  subject  to  your 
approval,  to  be  paid  out  of  the  permanent  annual  appropriation, 
under  section  3089,  Revised  Statutes,  for  reftuiding  taxes 
illegally  collected." 

The  opinion  of  the  Attorney-General  cited  by  the  Auditor 
is  as  follows: 

"Prior  to  the  passage  of  the  so-called  war-revenue  act  of 
June  13, 1898  (30  Stat.,  448),  which  took  effect  on  June  14, 1898, 
the  day  next  succeeding  its  passage  (section  51 ),  the  tax  upon 
fermented  liquors  was  fixed  at  CI  for  every  barrel,  and  was 
required  to  be  paid  by  the  brewer,  the  statute  (section  3339, 
Revised  Statutes)  reading: 

"k  There  shall  be  paid  on  all  beer,  lager  beer,  ale,  porter,  and 
other  similar  fermented  liquors,  brewed  or  manufactured  and 
sold,  or  removed  for  consumption  or  sale,  within  the  United 
States,  by  whatever  name  such  liquors  may  be  called,  a  tax  of 
one  dollar  for  every  barrel  containing  not  more  than  thirty-one 
gallous;  and  at  a  like  rate  for  any  other  quantity  or  for  any 
fractional  part  of  a  barrel. 

Uilu  estimating  and  computing  such  tax,  the  fractional 
parts  of  a  barrel  shall  be,  etc.  [describing  themj.  The  said 
tax  shall  be  paid  by  the  owner,  agent,  or  superintendent  of 
the  brewery  or  premises  in  which  such  fermented  liquors  are 
made,  and  in  the  manner  and  at  the  time  hereinafter  specified.' 

"The  war  revenue  act  of  July  13, 1898,  provided  in  its  first 
section  as  follows: 

♦"That  there  shall  be  paid,  in  lieu  of  the  tax  of  one  dollar 
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now  imposed  by  law,  a  tax  of  two  dollars  on  all  beer,  lager 
beer,  -ale,  porter,  and  other  similar  fermented  liquors,  brewed 
or  manufactured  and  sold,  or  stored  in  warehouse,  or  removed 
for  consumption  or  sale,  within  the  United  States,  by  whatever 
name  such  liquors  may  be  called,  for  every  barrel  containing 
not  more  than  thirty-one  gallons ;  and  at  a  like  rate  for  any  other 
quantity  or  for  the  fractional  parts  of  a  barrel  authorized  and 
defined  by  law.  And  section  thirty- three  hundred  and  thirty- 
nine  of  the  Revised  Statutes  is  hereby  amended  accordingly  : 
Provided  j  That  a  discountof  seven  and  one-half  per  centum  shall 
be  allowed  upon  all  sales  by  collectors  to  brewers  of  the  stamps 
provided  for  the  payment  of  said  tax :  Provided  furtlier.  That 
the  additional  tax  imposed  in  this  section  on  all  fermented 
liquors  stored  in  warehouse  to  which  a  stamp  had  been  affixed 
shall  be  assessed  and  collected  in  the  manner  now  provided 
by  law  for  the  collection  of  taxes  not  paid  by  stamps.' 

'*In  view  of  the  changes  thus  made  in  the  law  taxing  the 
manufacture  and  sale  of  fermented  liquors,  and  more  espe- 
cially in  view  of  the  provision  requiring  the  tax  to  be  paid  on 
all  fermented  liquors  'brewed  or  manufactured  and  sold,  or 
stored  in  warehouse,  or  removed  for  consumption  or  sale,'  you 
submit  the  question,  Must  retail  liquor  dealers  pay  the  addi- 
tional tax  of  $1  on  fermented  liquors  purchased  by  them  prior 
to  June  14, 1898,  and  held  in  stock  by  them  on  that  date? 

"The  first  section  of  the  war-revenue  act,  after  increasing 
the  tax  from  $1  to  $2  per  barrel,  and  after  making  it  appli- 
cable to  all  fermeuted  liquors  manufactured  and  stored  in  ware- 
house, as  well  as  to  fermented  liquors  manufactured  and  sold, 
or  removed  for  consumption  or  sale,  provides  that  'section 
thirty-three  hundred  and  thirty-nine  of  the  Revised  Statutes 
is  hereby  amended  accordingly,'  and  then  attaches  the  two 
provisos,  the  first  allowing  a  discount  of  7 £  per  cent,  and  the 
second  providing  for  the  collection  of  the  additional  tax  on 
liquors  stored  in  warehouse  by  assessment.  This  section, 
therefore,  amends  and  supplements  section  3330,  Revised 
Statutes,  which,  as  thus  modified,  would  read  as  follows: 

"' Section  3339.  There  shall  be  paid  on  all  beer,  lager  beer, 
ale,  porter,  aud  other  similar  fermeuted  liquors,  brewed  or 
manufactured  and  sold,  or  stored  in  warehouse,  or  removed  for 
consumption  or  sale,  within  the  United  States,  by  whatever 
name  such  liquors  may  be  called,  a  tax  of  two  dollars  for  every 
barrel  containing  not  more  than  thirty  one  gallons;  and  at  a 
like  rate  for  any  other  quantity  or  for  any  fractional  part  of  a 
barrel. 

'"In  estimating  and  computing  such  tax  the  fractional 
parts  of  a  barrel  shall  be,  etc.  [describing  them].  And  the 
said  tax  shall  be  paid  by  the  owner,  agent,  or  superintendent 
of  the  brewery  or  premises  in  which  such  fermented  liquors 
are  made,  and  in  the  manner  and  at  the  time  hereinafter  spec- 
ified: Provided,  That  a  discount  of  seven  and  one-half  per 
centum  shall  be  allowed  upon  all  sales  by  collectors  to  brewers  of 
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the  stamps  provided  for  the  payment  of  said  tax:  Provided 
further,  That  the  additional  tax  imposed  in  this  section  on  all 
fermented  liquors  stored  in  warehouse  to  which  a  stamp  had  been 
affixed  shall  be  assessed  and  collected  in  the  manner  now  provided' 
by  laic  for  the  collection  of  taxes  not  paid  by  stamps.1 

"  Section  3339  is  one  of  a  n  amber  of  sections  (3335  to  3354. 
inclusive)  which  compose  chapter  5  of  Title  35  of  the  Revised 
Statutes  and  regulate  the  levy  and  collection  of  the  tax  on 
fermented  liquors.  These  sections  are  all  carefully  framed  for 
the  purpose  of  carrying  into  execution  a  tax  payable  by  the 
brewer.  Thus,  section  3335  requires  every  brewer  to  give 
notice  to  the  collector  of  his  intention  to  enter  upon  the  brew- 
ing business;  section  3336  provides  for  the  bond  which  the 
brewer  on  giving  such  notice  must  execute  to  secure  the  pay- 
ment of  the  tax;  section  3337  prescribes  the  books  the  brewer 
must  keep  and  the  reports  he  must  make  to  the  collector  of 
the  fermented  liquors  made  and  sold  by  him;  section  3338 
requires  a  monthly  verification  on  oath  of  the  book  entries; 
Section  3339,  q  noted  above,  imposes  the  tax  and  expressly  pro- 
vides that  it  shall  be  paid  by  the  brewer;  section  3340  fixes 
the  penalty  for  the  brewer  who  evades  or  attempts  to  evade 
the  payment  of  the  tax;  section  3341  regulates  the  supply  and 
sale  of  the  revenue  stamps  denoting  the  tax;  section  3342  pre- 
scribes ho  w  these  stamps  shall  be  affixed  and  canceled ;  section 
3443  provides  a  penalty  for  selling  and  removing  or  buying 
fermented  liquors  in  packages  without  the  proper  stamp;  sec- 
tion 3344  fixes  the  penalty  for  drawing  fermented  liquors  from 
a  package  without  the  stamp,  or  without  destroying  the  stamp 
thereon ;  section  3345  provides  that  any  brewer,  under  a  per- 
mit, may  remove  fermented  liquors  from  his  brewery  to '  a  depot, 
warehouse,  or  other  place  used  exclusively  for  storage  or  sale 
in  the  bulk,'  without  affixing  the  stamps.  This  is  what  is 
known  technically  as  a  brewer's  warehouse.  The  succeeding 
sections  provide  a  penalty  for  counterfeiting  stamps  (section 
3346),  for  the  disposition  of  damaged  liquor  (section  3317),  for 
the  sale  by  brewers  at  retail  (section  3348),  for  the  branding 
by  brewers  of  packages  (section  3349),  for  a  permit  for  a  brewer 
to  change  his  place  of  business  in  case  of  accident  (section 
3350),  for  the  sale  among  brewers  of  unfermented  worts  (sec- 
tion 3351),  for  the  forfeiture  of  unstamped  packages  of  liquor 
wherever  fonnd  outside  of  breweries  or  warehouses  (section 
335'J),  for  the  punishment  of  those  who  unlawfully  remove  or 
deface  stamps  affixed  to  packages  (section  3353),  and  for  the 
withdrawal  from  a  brewery  or  warehouse  to  a  bottling  house 
of  fermented  liquor  (section  3354). 

44  In  framing  these  sections  Congress  steadily  kept  in  mind 
that  the  tax  is  a  tax  on  the  manufacture  and  sale  of  fermented 
liquors,  payable  by  the  person  who  makes  the  liquor — the 
brewer.  In  view  of  this  fact  and  the  wording  of  section  3339 
as  amended  by  the  war-revenue  act,  1  am  disposed  to  think 
that  the  tax  is  not  intended  to  apply  to  a  retail  dealer.    The 
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amendment  in  section  3339  made  by  the  first  section  of  the 
war-revenue  act  changed  the  word  'one'  before  'dollar'  to 
'two,'  inserted  the  words  'or  stored  in  warehouse'  after 
'brewed  or  manufactured  and  sold'  and  added  the  provisos 
without  otherwise  altering  the  reading  of  the  section  as  it 
stood.  It,  therefore,  still  contains  the  express  provision  that 
the  tax  shall  be  paid  by  the  brewer.  While  it  now  provides 
that  the  tax  shall  be  paid  on  fermented  liquors  brewed  or  man- 
ufactured and  stored  in  warehouse,  this  clearly  means  fer- 
mented liquors  brewed  or  manufactured  and  stored  in  ware- 
house by  the  person  liable  for  the  tax,  namely,  the  brewer. 
Congress  evidently  had  in  mind  that,  outside  of  the  technical 
bonded  brewery  warehouse,  where  fermented  liquors  are  stored 
without  affixing  the  stamps,  the  great  brewing  establishments 
have  agencies  in  the  cities  throughout  the  country  where  their 
liquors  are  stored  aud  from  which  they  are  distributed  to  the 
retail  trade.  If  the  increase  in  the  tax  had  not  been  made 
applicable  to  liquors  thus  stored  in  warehouse  the  brewers,  in 
anticipation  of  the  increase,  could  have  removed  immense 
quantities  of  liquors  irom  their  breweries  and  bonded  ware- 
houses by  paying  the  old  tax  and  held  them  in  storage  at  their 
agencies,  awaiting  the  increase  in  price  which  the  imposition 
of  the  additional  tax  might  bring.  To  prevent  this  Congress 
made  the  increase  applicable  to  liquors  stored  in  warehouse, 
but  it  was  liquor  stored  in  warehouse  by  the  brewer. 

"Another  thing,  the  principal  fermented  liquor  sold  in  this 
country  is  beer.  It  is  a  well-known  fact  that  the  stock  of 
beer  held  by  a  retail  dealer  is,  comparatively  speaking,  insig- 
nificant. Each  day  he  is  supplied  by  the  brewer  or  his 
agent.  The  few  barrels  which  a  retail  dealer  keeps  as  his 
stock  in  trade  could  not  properly,  in  my  opinion,  be  regarded 
as  beer  '  stored  in  warehouse.'  The  place  of  business  of  a  retail 
dealer  in  any  commodity  can  not  properly  be  termed  a  ware- 
house. Nor  can  the  stock  in  trade  which  is  at  hand  and  is 
constantly  being  drawn  on  to  supply  his  customers  be  right- 
fully regarded  as  'stored  in  warehouse.'  A  warehouse  is  a 
place  for  storing  goods,  not  for  selling  them  at  retail.  Th6 
distinction  is  obvious." 

The  question  presented  to  the  Attorney -General  was  whether 
the  additional  tax  is  required  to  be  paid  by  a  retail  dealer, 
who  is  not  a  brewer,  on  beer  which  he  had  in  stock  at  the  time 
the  act  took  effect.  One  of  the  considerations  stated  by  him 
in  his  reasoning  is  the  small  quantity  of  beer  which  such 
dealers  usually  have  in  stock,  which  he  held  could  not  properly 
be  regarded  as  beer  "stored  in  warehouse."  The  question 
herein  presented  is  whether  the  additional  tax  is  required  to 
be  paid  by  a  wholesale  dealer,  who  is  not  a  brewer,  on  beer 
stored  by  him  in  warehouse  at  the  date  the  act  took  effect.    In 
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this  case  no  argument  can  be  drawn  from  the  small  quantity 
which  such  dealers  usually  have  so  stored.  For  example,  the 
number  of  barrels  held  by  the  claimants  in  this  case  is  400 
barrels  and  a  fraction. 

It  may  also  be  said  that  by  making  the  additional  provision 
for  taxing  beer  "  stored  in  warehouse,"  Congress  intended  to 
impose  the  additional  tax  on  all  beer  so  stored,  irrespective  of 
ownership.    Referring  to  the  second  proviso  of  the  act,  that — 

uthe  additional  tax  imposed  in  this  section  on  all  fermented 
liquors  stored  in  warehouse  to  which  a  stamp  had  been  affixed 
shall  be  assessed  and  collected  in  the  manner  now  provided  by 
law  for  the  collection  of  taxes  not  paid  by  stamps." 

it  has  been  suggested  that  this  provision  contemplates  beer 
upon  which  stamps  had  been  affixed  by  the  brewer  prior  to  sale 
by  him,  and  "stored  in  warehouse"  by  the  purchaser.  This 
suggestion  is  based  upon  the  supposition  that  the  brewer  does 
not  affix  the  stamp  until  the  beer  is  sold  by  him,  and  that  beer 
"stored  in  warehouse"  upon  which  "a  stamp  had  been  affixed" 
must  be  beer  so  stored  by  a  dealer  who  had  purchased  it  from 
the  brewer. 
It  is  provided  by  section  3342  of  the  Revised  Statutes  that — 

"Every  brewer  shall  obtain  from  the  collector  *  *  *  in 
which  his  brewery  or  brewery  warehouse  is  situated,  *  *  * 
the  proper  stamps,  and  shall  affix,  upon  the  spigot  hole  in  the 
head  of  every  hogshead,  barrel,  keg,  or  other  receptacle  in 
which  any  fermented  liquor  is  contained,  when  sold  or  removed 
from  such  brewery  or  warehouse  (except  in  case  of  removal  under 
permit  *  *  *),  a  stamp  denoting  the  amount  of  the  tax 
required  upon  such  fermented  liquor."    *     *    * 

It  is  understood  that  the  term  "  brewery  warehouse  "  denotes 
a  warehouse  on  the  premises  of  the  brewery,  and  that  brewers 
conducting  a  large  business  have  other  warehouses  located  in 
the  cities  where  they  sell  large  quantities  of  beer.  It  is  also 
understood  that  large  quantities  of  beer  are  removed  from  the 
breweries  and  shipped  to  and  stored  in  these  warehouses  with- 
out permit,  and  that  stamps  are  affixed  to  the  barrels,  etc.,  by 
the  brewers  before  the  beer  is  shipped  from  the  brewery.  The 
language  of  this  proviso,  therefore,  does  not  necessarily  con- 
template beer  which  had  been  sold  by  the  brewer  and  stored 
in  warehouse  by  the  purchaser,  but  it  is  equally  applicable  to 
beer  stored  by  brewers  in  warehouses  other  than  brewery 
Warehouses,  upon  which  the  stamps  have  been  affixed  by  them. 
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If  Congress  had  intended  that  the  additional  tax  provided 
should  be  paid  by  the  owner  of  beer  stored  in  warehouse, 
whether  a  brewer  or  a  dealer,  it  is  to  be  presumed  that  it  would 
have  used  language  which  would  have  clearly  expressed  that 
intention.  But  the  language  actually  employed  in  section 
3339,  as  amended,  can  not  be  said  to  have  clearly  made  such 
provision.  In  fact,  it  is  difficult  to  reconcile  such  a  purpose 
with  the  following  provision  therein : 

"  The  said  tax  shall  be  paid  by  the  owuer,  agent,  or  super- 
intendent of  the  brewery  or  premises  in  which  such  fermented 
liquors  are  made." 

This  expressly  provides  that  the  tax  shall  be  paid  by  the 
brewer,  while  the  implication  that  the  language  of  the  second 
proviso  contemplates  that  the  tax  shall  be  paid  by  dealers 
other  than  brewers,  is  at  least  doubtful.  And  it  is  an  estab- 
lished rule  of  construction  that  u  a  tax  can  not  be  imposed 
without  clear  and  express  words  for  that  purpose."  ( United 
State*  v.  Isham,  17  Wall.,  496,  504.) 

Therefore,  while  I  do  not  regard  this  question  as  free  from 
doubt,  I  shall  follow  the  Attorney-General  in  his  construction 
of  this  statute.  The  decision  of  the  Auditor  is  therefore 
approved. 


INTEREST  OK  JUDGMENTS  OF  THE  COURT  OP 
CLAIMS  FOR  DEBTS  DUE  FROM  THE  DISTRICT 
OF  COLUMBIA. 

By  the  acta  of  Jane  16, 1880,  and  March  3, 1881,  payment  of  judgment*  of 
the  Court  of  Claims  in  favor  of  claimants  for  debts  due  from  the  Dis- 
trict of  Columbia,  including  interest  thereon  at  the  rate  of  3.05  per 
cent  per  annum  from  the  date  when  the  debts  became  due  and  paya- 
ble to  the  date  of  payment,  is  authorized. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  Septem- 
ber 8, 1899.) 

By  your  refereuce  of  the  5th  instant  you  request  my  decision 
of  the  questions  for  what  period  and  at  what  rate  interest  ia 
payable  on  the  judgment  of  the  Court  of  Claims  in  favor  of 
Stephen  Talty  for  $4,180.44  "upon  debts  of  the  District  of 
Columbia  due  and  payable  on  the  18th  day  of  March,  1876." 

A  certified  copy  of  the  judgment,  dated  March  4, 1899,  was' 
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presented  to  the  Secretary  of  the  Treasury  for  payment  Au- 
gust 30,  1899. 

The  following  provision  is  contained  in  the  act  of  June  16, 
1880  (21  Stat,  284),  providing  for  the  settlement  by  adjudica- 
tion by  the  Court  of  Claims  of  outstanding  claims  against  the 
District  of  Columbia: 

"Sec.  6.  The  Secretary  of  the  Treasury  is  hereby  authorized 
to  demand  of  the  sinking  fund  commissioner  of  the  District  of 
Columbia  so  many  of  the  three  sixty,-five  bonds  authorized  by 
act  of  Congress  approved  June  twentieth,  eighteen  hundred 
and  seventy-four,  and  acts  amendatory  thereof,  as  may  be  nec- 
essary for  the  payment  of  the  judgments;  and  said  sinking 
fund  commissioner  is  hereby  directed  to  issue  and  deliver  to 
the  Secretary  of  the  Treasury  the  amount  of  three  sixty-five 
bonds  required  to  satisfy  the  judgments,  which  bonds  shall 
be  received  by  said  claimants  at  par  in  payment  of  such  judg- 
ments, and  shall  bear  date  August  first,  eighteen  hundred 
and  seventy-four,  and  mature  at  the  same  time  as  other  bonds 
of  this  issue:  Provided,  That  before  the  delivery  of  such 
bonds  as  are  issued  in  payment  of  judgments  rendered  as 
aforesaid  on  the  claims  aforesaid,  the  coupons  shall  be  de- 
tached therefrom  from  the  date  of  said  bonds  to  the  day  upon 
which  such  claims  were  due  and  payable." 

By  act  of  March  3, 1881  (21  Stat.,  466),  the  Treasurer  of  the 
United  States  was  authorized  to  sell  such  of  the  3.65  bonds  of 
the  District  as  should  be  necessary,  "and  to  pay  the  said 
judgments  from  the  proceeds  of  said  sales,  instead  of  deliver- 
ing to  said  judgment  claimants  the  said  bonds."  Since  the 
passage  of  this  act,  instead  of  paying  the  amount  of  any  judg- 
ment with  bonds,  including  the  coupons  for  interest  at  3.65 
per  cent  per  annum  attached  thereto  from  the  date  when  the 
debt  became  due  and  payable,  it  has  been  the  practice  to  pay 
the  amount  of  such  judgment  with  money,  including  interest 
thereon  from  such  date.  This  practice  involves  a  construction 
of  the  act  authorizing  a  sale  of  the  bonds  and  the  payment  of 
the  judgments  in  money  to  the  effect  that  the  act  also  author- 
izes the  payment  of  interest  in  money  at  the  same  rate  and  for 
the  same  period  that  interest  was  authorized  by  the  prior  act 
to  be  paid  with  coupous  attached  to  the  bonds.  This  construc- 
tion renders  the  payment  in  money  equivalent  to  the  payment 
previously  authorized  to  be  made  with  bonds,  which  it  was  no 
doubt  the  intention  of  Congress  to  do.  The  purpose  of  the 
act  was  merely  to  change  the  mode  of  payment  from  bonds  to 
money,  and  there  is  nothing  in  its  language  to  indicate  any 
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purpose  to  repeal  the  provision  in  the  prior  act  for  the  pay- 
ment of  interest.  I  think,  therefore,  this  construction  of  the 
act  is  correct. 

The  particular  question  which  arises  in  this  case  is,  To  what 
time  shall  interest  be  paid!  In  case  of  a  final  judgment  the 
prior  act  provides  that  payment  shall  be  made  "upon  the  pre- 
sentation to  the  Secretary  of  the  Treasury "  of  a  copy  of  the 
judgment  of  the  Court  of  Claims,  certified  as  therein  provided. 
But  as  ninety  days  are  allowed  by  section  708,  Revised  Stat- 
utes, in  which  to  take  an  appeal,  a  judgment  of  the  Court  of 
Claims  does  not  become  a  final  judgment  until  the  time  for 
taking  an  appeal  has  expired  without  an  appeal  being  taken. 
Therefore,  in  practice,  such  a  judgment  does  not  become  pay- 
able until  ninety  days  after  it  is  rendered. 

The  judgment  in  this  case  was  rendered  February  20, 1899, 
and  the  time  within  which  an  appeal  could  be  taken  expired 
May  21, 1899.  But  a  certified  copy  of  the  judgment  was  not 
presented  until  August  30,  1899.  There  was  thus  a  delay  of 
one  hundred  and  one  days  in  presenting  the  certified  copy,  and 
a  question  thus  arises  whether  the  claimant  is  entitled  to  inter- 
est for  this  period. 

By  the  terms  of  the  act  of  June  16,  1880,  supra,  the  judg- 
ment is  made  payable  on  presentation  of  the  certified  copy, 
but  no  time  was  fixed  within  which  the  certified  copy  must  be 
presented.  Moreover,  under  that  act  the  amount  of  the  judg- 
ment was  made  payable  with  3.65  bouds  of  the  District,  with 
interest  coupons  from  the  date  when  the  debt  became  due 
attached.  It  was  therefore  wholly  immaterial  when  payment 
should  be  made,  the  only  difference  in  case  of  delay  being 
that  in  such  case  the  interest  coupons  for  the  period  of  delay 
would  mature  before  payment  instead  of  afterwards. 

By  the  act  of  March  3, 1881,  as  construed  by  practice,  pay- 
ment of  a  sum  equivalent  to  principal  and  interest  to  the  time 
of  payment  is  authorized.  I  am  therefore  of  the  opinion  that 
the  delay  in  the  presentation  of  the  certified  copy  of  the  judg- 
ment in  this  case  is  also  immaterial,  and  that  the  claimant  is 
entitled  to  interest  to  the  date  of  payment. 
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BEDEMPTIOST  OF  MUTILATED  UNITED  STATES 
NOTES  RETURNED  BY  A  FINDER. 

The  Comptroller  of  the  Treasury  has  no  jurisdiction  oyer  the  question  of 
the  duty  of  the  Treasurer  of  the  United  States  to  replace  with  other 
notes  of  the  same  character  mutilated  United  States  notes  returned 
to  the  Treasury  by  the  finder  thereof. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  Septem- 
ber 11, 1899.) 

By  your  reference  of  August  26, 1899,  you  request  iny  deci- 
sion of  the  following  question  submitted  by  the  Treasurer  of 
the  United  States: 

"  Application  is  made  to  this  office  for  the  redemption  of  cer- 
tain mutilated  paper  currency,  claimed  to  be  of  the  value  of 
$3,950,  by  James  Martin  and  two  others,  of  St.  Louis,  Mo.,  who 
allege  that  they  found  it. 

"Part  of  the  currency  is  in  national-bank  notes,  and  under 
the  rulings  of  the  Comptroller  of  the  Currency  can  be  redeemed 
for  its  value.  Another  part  is  in  Government  notes  and  is  not 
redeemable  under  decisions  of  the  Comptroller  of  the  Treasury 
laid  down  for  the  guidance  of  this  office. 

"  It  is  quite  an  awkward  situation  to  apply  these  two  con* 
flicting  practices  to  a  single  case.  Congress,  by  act  of  Janu- 
ary 14,  1899,  made  an  appropriation  for  the  payment  of  Gov- 
ernment paper  which  had  been  found. 

"The  question  may  well  arise  whether  this  action  of  Con- 
gress does  not  to  some  extent  militate  against  the  previous 
action  of  the  Comptroller  of  the  Treasury. 

"  Bequest  is  submitted  that  the  matter  may  be  referred  to 
the  Comptroller  of  the  Treasury  for  investigation  and  review, 
to  the  end  that  the  different  brauches  of  the  Department  may 
act  upon  the  same  principle  in  the  redemption  of  paper  money 
which  has  been  found." 

The  threshold  question  by  which  I  am  confronted  in  the 
consideration  of  the  question  in  hand  is  whether  the  Comp- 
troller of  the  Treasury  is  empowered  by  law  to  make  any 
authoritative  decision  upon  the  question  submitted,  viz, 
whether  the  Secretary  of  the  Treasury,  acting  through  the 
Treasurer,  may  or  may  not  replace  mutilated  or  otherwise 
injured  United  States  notes  with  others  of  the  same  character 
and  amount  returned  to  the  Treasurer  for  such  purpose  by 
the  tinder  thereof. 

The  Comptroller  ought  to  be  exceedingly  jealous  of  the 
jurisdiction  conferred  upon  him  by  law.  On  the  contrary,  he 
should  be  equally  careful  not  to  attempt  to  usurp  jurisdiction 
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or  render  decisions  upon  subjects  which  are  not  delegated  to 
him  by  law.  He  only  has  such  jurisdiction  as  is  given  him  by 
statute,  and  where  such  jurisdiction  is  given  his  decisions  upon 
questions  therein  involved  are  binding  upon  the  Government. 

Because  of  this  latter  fact  he  should  be  careful  not  to  usurp 
authority  not  given  him  and  substitute  his  individual  opinions 
for  the  discretion  and  responsibility  vested  in  some  other 
officer  of  the  Government. 

The  authority  of  the  Secretary  of  the  Treasury  to  replace 
mutilated  or  injured  United  States  notes  is  found  in  section 
3580,  Bevised  Statutes,  which  reads : 

"  WJien  any  United  States  notes  returned  to  the  Treasury 
are  so  mutilated  or  otherwise  injured  as  to  be  unfit  for  use,  the 
Secretary  of  the  Treasury  is  authorized  to  replace  the  same 
with  others  of  the  same  character  and  amounts." 

The  method  of  the  exercise  of  this  power  is  provided  for  in  a 
set  of  regulations  issued  by  the  Secretary  of  the  Treasury  on 
March  6, 1882,  which  regulations  are  made  a  footnote  to  this 
opinion. 

Is  the  replacing  of  a  mutilated  or  otherwise  injured  United 
States  note  by  the  Secretary  with  another  of  the  same  charac- 
ter and  amount  an  act  over  which  the  Comptroller  of  the 
Treasury  has  any  control  whatever!  The  act  of  replacing  a 
mutilated  or  injured  note  with  another  of  the  same  kind  and 
amount  does  not  involve  the  settlement  or  statement  of  an 
account  or  claim,  there  being  no  audit  thereof  or  account 
stated  by  any  auditor  in  favor  of  or  against  any  person. 

The  replacing  of  a  mutilated  or  injured  United  States  note 
by  a  new  one  of  the  same  character  and  amount  is  simply 
the  substitution  of  a  new  for  a  mutilated  or  injured  note,  and 
is  not  a  payment  in  any  proper  sense  of  the  word,  and  is 
evidently  not  the  kind  of  paymeut  contemplated  wherein  a 
disbursing  officer  or  head  of  any  executive  department  or 
establishment  not  under  any  executive  department  is  author- 
ized to  apply  for  and  the  Comptroller  directed  to  render  a 
decision. 

Replacing  a  mutilated  or  injured  United  States  note  with 
one  of  the  same  character  and  amount  is  quite  a  different 
thing  from  paying  or  redeeming  the  same  in  money  of  ultimate 
redemption.  In  the  first  instance,  no  payment  is  made,  but 
simply  the  substitution  of  a  new  note  with  a  different  number 
from  the  mutilated  or  injured  note.    The  condition  of  the 
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Treasury  has  not  been  changed.  The  public  debt  has  not 
been  increased  or  diminished.  But  when  the  note  is  finally 
redeemed  by  money  of  ultimate  redemption  a  payment  is 
made,  the  public  indebtedness  decreased  just  that  amount. 

The  replacement  of  a  mutilated  or  injured  United  States 
note  by  another  of  the  same  character  and  amount  is  properly 
an  administrative  act  over  which  the  Comptroller  of  the  Treas- 
ury has  no  authority  or  jurisdiction  whatever;  and  he  is  not 
authorized  by  law  to  decide  when  or  how  you  shall  replace 
mutilated  or  injured  notes. 

The  decisions  referred  to  in  your  communication  by  the 
Comptroller,  which  you  say  laid  down  the  rule  for  the  guid- 
ance of  the  Treasurer  of  the  United  States  relative  to  the 
replacement  of  mutilated  or  injured  United  States  notes,  are 
fonnd  in  First  Comptroller  Tayler's  Decisions,  MSS.,  decision 
of  July  31,  1869;  1  Lawrence,  First  Comp.  Dec.,  214;  3  id., 
166;  5  id.,  197;  3  Comp.  Dec.,  375. 

It  was  not  only  held  by  these  several  Comptrollers  in  the 
decisions  above  referred  to  that  you  had  no  authority  to  re- 
place mutilated  or  injured  United  States  notes  on  the  demand 
for  such  replacement  by  the  finder  thereof,  but  by  Comptrollers 
Lawrence  and  Bowler  that  it  was  your  duty  to  confiscate  and 
hold  such  mutilated  and  injured  notes  for  a  period,  as  claimed 
by  Lawrence,  of  seven  or  twenty  years,  awaiting  the  demand 
of  the  original  loser  or  rightful  owner  for  the  redemption 
thereof,  and  if  not  made  such  mutilated  notes  so  held  by  you 
should  be  covered  into  the  Treasury.  Neither  of  the  Comp- 
trollers favor  us  by  giving  any  reasons  why  they  assumed 
jurisdiction  to  render  either  of  the  decisions  above  referred 
to,  and  in  each  of  these  decisions  the  replacement  of  such  mu- 
tilated or  injured  United  States  notes  with  others  of  the  same 
character  and  amounts  were  treated  and  spoken  of  as  a  re- 
demption of  such  notes. 

If  they  had  no  jurisdiction  over  the  subject-matter  embraced, 
these  are  not  decisions  binding  upon  anyone  and  can  not  be 
considered  as  precedents,  but  are  merely  the  individual  opin- 
ions of  the  several  writers  thereof,  and  are  worth  to  you  for 
your  guidance  just  what  their  reasoning  is  worth ;  no  more,  no 
less.  If  I  considered  they  had  jurisdiction  to  render  these 
decisions,  I  should  hesitate  to  overrule  them,  because  they 
cover  a  period  long  enough  to  amount  to  a  departmental  and 
practical  construction  of  the  law  and  would  afford  such  a 
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precedent  in  departmental  usage  as  should  not  be  departed 
from  unless  upon  the  most  cogent  reasons.  But  if  they  had 
no  jurisdiction  over  the  subject-matter,  as  they  undoubtedly 
did  not  have,  these  fulminations  are  not  decisions  at  all,  and 
are  neither  subject  to  be  overruled  or  approved  by  succeeding 
Comptrollers.  Hence  I  shall  not  attempt  to  overrule  them, 
but  in  a  purely  advisory  way  shall  direct  your  attention  to  the 
reasoning  by  which  they  arrive  at  the  conclusion  that  you 
should  not  replace  (they  say  redeem)  mutilated  or  injured 
United  States  notes  when  presented  for  such  replacement  by 
the  finder  thereof,  and  that  you  should  refuse  to  return  them 
to  the  finders  on  a  refusal  to  replace  them  with  other  and  new 
notes. 

Comptroller  Bowler,  in  3  Comp.  Dec,  375,  reiterates  the 
reasons  given  by  Comptrollers  Tayler  aud  Lawrence  why  you 
should  not,  as  he  says  and  each  of  them  says,  redeem  from  a 
finder  lost  and  mutilated  United  States  notes. 

It  is  admitted  by  Comptroller  Bowler  in  the  decision  supra 
that  the  finder  of  a  lost  object  obtains  a  special  property  in 
that  object,  and  is  entitled  to  retain  it  against  the  whole  world 
except  the  rightful  owner.    Continuing,  he  says : 

"  It  is  also  well  established  law  that  a  chose  in  action  can 
not  be  fouud,  for  while  you  can  find  a  thing,  you  can  not  find 
a  right.  Negotiable  notes,  whether  notes  of  private  individ- 
uals, banking  corporations,  or  bodies  politic,  are  simply  choses 
in  action,  being  evidences  of  a  right  to  demand  the  sums  for 
which  they  call,  although  some  of  these  notes  may  be  money, 
and  as  such  pass  from  hand  to  hand,  in  which  persons  may 
acquire  a  property  interest,  and  may  even  by  statute  be  made 
a  legal  tender.  The  right  to  enforce  payment  or  redemption  of 
a  natioual-bank  note  or  any  of  the  series  of  United  States 
notes  or  certificates  can  not,  therefore,  be  enforced  by  the  finder 
of  such  notes  or  certificates.  (See  1  Lawrence  Comp.  Dec.,  214 ; 
3  id.,  166;  5  id.,  197.)" 

I  have  quoted  in  full  Comptroller  Bowler's  arguments  and 
reasons  in  support  of  the  first  proposition,  viz,  that  the  finder 
of  a  United  States  note  can  not  enforce  the  payment  or  re- 
demption of  the  same.  The  payment  or  redemption  of  such 
found  note  was  not  the  question  he  was  attempting  to  pass 
upon.  It  was  quite  a  different  question,  viz,  the  replacement 
of  a  mutilated  or  injured  note  by  a  new  one  of  the  same  char- 
acter and  amount.  Redemption  of  the  obligations  of  the 
Government  in  the  form  of  its  paper  currency  is  had  under 
the  act  of  January  14,  1875,  known  as  the  resumption  act,  an 
act  entirely  different  in  its  force  and  effect  from  the  act 
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authorizing  the  replacement  of  mutilated  and  injured  notes 
by  the  same  character  of  new  notes. 

Comptroller  Lawrence,  in  3  Lawrence,  First  Gomp.  Dec., 
168,  says: 

"The  question  now  presented  is,  whether  the  claimant,  as 
finder  [of  a  five-dollar  greenback],  is  entitled  to  have  the 
mutilated  note  replaced  with  a  new  or  unmutilated  one,  and  is 
not  what  would  be  the  right  of  the  finder  of  tangible  person- 
ality.7'   *     *    * 

Continuing,  he  says : 

"If  the  owner  of  tangible  chattels  throws  them  away  for 
the  purpose  of  abandoning  all  right  thereto,  a  finder  may  at 
common  law  claim  them.  The  owner  of  a  bank  note  who 
throws  it  away  for  the  purpose  of  abandoning  all  claim  thereto 
surrenders  his  claim  pr  right  of  action  thereon,  but  does  not 
invest  it  in  a  finder.  There  is  a  wide  difference  between  tangi- 
bilities and  a  right  of  action.  The  former  is  property  j  the  lat- 
ter a  chose  in  action.  *  *  *  On  common-law  principles  the 
finder  of  a  bank  note,  or  United  States  note,  acquires  no  right 
thereto.  *  *  *  There  is  no  ground  upon  which  the  claimant 
is  entitled  to  any  relief.  He  is  not  even  entitled  to  a  return  of 
the  note.  This  has  been  in  principle  heretofore  decided." 
(Sallu's  Case,  1  Lawrence,  First  Comp.  Dec.,  214.) 

That  he  was  not  even  entitled  to  the  return  of  the  note 
because  he,  Lawrence,  had  so  held  in  Sallu's  case  may  have 
been  a  convincing  argument  to  Comptroller  Lawrence,  but  I 
doubt  that  his  unsupported  dictum  to  that  effect,  even  if 
made  in  SaUu*s  case,  will  be  taken  by  the  legal  profession  as 
a  sufficient  reason  why  a  person  should  be  deprived  of  his 
right  of  property  in  a  piece  of  money  and  prevented  from 
performing  his  obligations  as  bailee  toward  the  true  owner 
thereof  because  the  Government,  acting  through  its  Treasurer, 
has  confiscated  and  assumed  to  keep  him  out  of  the  posses- 
sion of  the  same. 

Is  it  true  that  bank  bills,  or  Government  notes  circulating  as 
a  medium  of  exchange,  are  simply  choses  in  action,  and  that 
it  is  well-settled  law  that  they  can  not,  in  a  legal  sense,  be  lost 
or  found f  On  the  contrary,  there  is  not  a  single  case  of  any 
respectability  reported  wherein  either  of  the  above  doctrines 
is  announced.  There  is  an  unbroken  line  of  decisions  holding 
that  the  finder  of  a  bank  bill  or  other  class  of  money  may 
recover  the  same  or  its  value  against  all  the  world  except  the 
true  owner. 

It  was  held  in  90  Pa.,  377,  that  money  found  in  a  hotel  by  a 
22184— Vol.  6—14 
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servant  was  his  money  as  against  the  proprietor.  Also,  in  21 
L.  J.  Q.  B.,  75,  that  a  stranger  who  finds  money  in  a  shop  is  the 
owner  thereof  as  to  the  whole  world  except  the  true  owner,  and 
may  retain  it  as  against  the  shop  owner.  Also,  in  56  N.  Y., 
175,  a  conductor  who  finds  money  on  the  cars  may  retain  it  as 
against  the  company.  Also,  in  62  Ind.,  281,  an  employee  of  a 
paper  mill  who  finds  bank  notes  among  old  papers  bought  by 
the  owners  of  the  mill  to  be  manufactured  over  again  may 
recover  the  amount  of  the  bills  so  found  as  against  the  owners 
of  the  mill,  who  retain  and  refuse  to  give  up  to  the  finder  such 
bank  notes.  The  bank  notes  in  the  case  supra  were  evidently 
United  States  notes  of  some  character. 

The  rights  and  obligations  of  the  finder  of  lost  chattels, 
including  money,  is  defined  in  the  American  and  English 
Encyclopaedia  (v.  7,  pp.  985  and  986)  as  follows: 

"1.  Source. — The  rights  and  obligations  of  the  finder  of  lost 
chattels  spring  from  his  relation,  in  respect  to  the  thing  found, 
as  against,  respectively — 

"  1.  All  the  world  (except  the  true  owner  and  those  deriv- 
ing title  from  him).  As  against  all  but  the  owner,  the  legal 
finder — 

44  a.  Becomes  the  true  owner  himself,  with  all  the  rights 
and  responsibilities  of  ownership.    Hence  he — 

"  b.  May  maintain  trover  for  the  thing  found  against 
every  one  but  the  rightful  owner  and  his  assignees;  even— 
"  1.  Against  the  owner  of  the  premises  where  the  thing 
is  found. 
44  2.  Against  a  subsequent  finder. 
44  2.  The  true  oicner  himself. — Toward  him  the  finder  occu- 
pies the  relation  of  a  bailee.    And — 

"  a.  Where  there  is  no  reward  offered,  of  a  voluntary 
bailee. 
44  b.  Where  there  is  a  reward  offered,  of  a  bailee  for  hire. 
"  2.  Obligations. — Both  the  rights  and  the  obligations  of  the 
finder  in  respect  to  the  thing  found  spring  from  this  relation, 
as  of  a  bailee,  of  the  finder  toward  the  owner  in  regard  to  the 
thing  found.    The  principal  obligations  of  the  finder,  there- 
fore, are — 

44 1.  Finder  must  return  thing  found  when  the  rightful 
owner  appears. 
44  2.  Finder  must  exercise  toward  thing  found — 
44  a.  Slight  care  if  a  voluntary  bailee; 
44  b.  Ordiuary  care  if  a  bailee  for  hire." 
Bouvier  defines  a  chose  in  action  as  follows: 

44A  right  to  receive  or  recover  a  debt,  or  money,  or  damages 
for  breach  of  contract,  or  for  a  tort  connected  with  contract 
but  which  can  not  be  enforced  without  action.  (Comyns,  Dig. 
Biens.") 
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I  am  unaware  of  any  right  of  action  the  holder  of  a  Treasury 
note  has  against  the  Government  of  the  United  States  to 
enforce  by  action  its  collection.  By  common  law  a  chose  in 
action  is  not  assignable. 

When  was  it  in  the  history  of  any  country  that  its  circulat- 
ing medium  did  not  pass  from  hand  to  hand  ! 

How  can  the  finder  of  mutilated  United  States  notes  per- 
form his  obligations  as  a  bailee  toward  the  true  owner  if  the 
Treasurer  of  the  United  States  confiscates  and  deprives  him 
of  dominion  thereof  when  he  presents  them  to  be  replaced,  on 
a  refusal  by  the  Government  to  replace  them! 

The  Government  is  not  in  any  sense  the  owner  of  its  paper 
money  after  it  has  been  paid  out  by  it  to  the  people  in  the  due 
course  of  business.  In  so  far  as  the  Government  is  concerned, 
the  finder  of  such  money  is  the  owner  thereof,  and  in  my 
opinion  you  have  no  more  lawful  right  to  deprive  him  of  its 
possession  when  he  sends  it  in  to  be  replaced  in  a  mutilated 
condition  than  you  would  have  to  confiscate  any  other  species 
of  his  property. 

I  see  no  reason  why  you  would  not  be  subject  to  an  action 
by  the  finder  of  trover  or  replevin  for  such  mutilated  notes 
wrongfully  retained  in  your  custody. 

A  Government  officer  is  not  hedged  about  by  any  divinity 
which  authorizes  him  in  the  name  of  the  Government  to  forci- 
bly retain  from  the  possession  of  a  citizen  his  property,  or  to 
deprive  him  of  any  of  his  property  rights  therein  because  the 
subject  of  such  detention  happens  to  be  its  money.  The  finder 
of  money  is  not  a  malefactor,  and  by  finding  he  acquires  the 
right  of  possession  of  the  thing  found  as  against  the  whole 
world  except  the  owner.  In  fact  he  can  maintain  trover  against 
a  subsequent  finder  on  the  theory  that  by  his  previous  finding 
he  became  the  true  owner. 

It  is  my  opinion,  but  I  do  not  decide,  because  I  conceive  I 
have  no  jurisdiction  to  decide,  that  the  finder  of  mutilated  or 
injured  United  States  notes  has  a  right  under  your  regulations 
to  have  such  mutilated  notes  replaced  by  others  of  the  same 
character  and  amount,  and  if  you  do  not  so  replace  them  on 
demand  you  should  return  to  the  finder  such  mutilated  notes. 

Under  article  19  of  your  regulations  in  this  regard  it  is 
provided  : 

" Fragments  not  redeemable  are  rejected  and  returned; 
counterfeit  notes  are  branded  and  returned." 
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Replacing  notes,  as  before  suggested,  is  a  matter  purely  of 
an  administrative  character,  a  discretion  of  yours,  over  which 
as  Comptroller  I  have  no  jurisdiction  or  authority  to  direct  you. 
If  you  refuse  to  replace  a  mutilated  note  sent  in  for  replace- 
ment, it  is  your  duty,  on  demand,  to  return  it  to  the  finder,  not 
because  a  Comptroller  of  the  Treasury  so  directs,  but  because 
of  the  legal  right  of  the  finder  of  such  mutilated  note  to  exer- 
cise his  right  of  property  therein  as  such  owner  and  in  order 
that  he  may  perform  his  duties  toward  the  real  owner  as  such 
bailee. 

These,  my  views,  are  only  entitled  to  weight  as  suggestions 
of  what  the  law  is,  to  be  followed  by  you  if  you  see  fit,  and  if 
not,  to  be  disregarded  in  whole  or  in  part.  If  you  shall  see  fit 
to  retain  in  your  custody  and  possession  mutilated  notes  sent 
in  for  replacement,  and  not  replaced,  that  is  a  question  be- 
tween you  and  the  finder,  and  he  has  his  remedy  at  law. 

[The  regulations  of  the  Treasurer  for  the  redemption  of  mutilated  cur- 
rency of  March  6, 1882,  approved  by  the  Secretary  of  the  Treasury,  are  as 
follows : 

VI.  Redemption  of  United  States  notes,  silver  certificates,  and  fractional 

currency. 

11.  United  States  notes,  each  equaling  or  exceeding  three-fifths  of  its 
original  proportions,  in  one  piece,  are  redeemable  at  their  full  face  value 
in  other  United  States  notes  by  the  Treasurer  and  the  several  assistant 
treasurers  of  the  United  States,  and  are  redeemable  in  coin,  in  sums  not 
less  than  $50,  by  the  assistant  treasurer  in  New  York. 

12.  Fractional  notes,  each  equaling  or  exceeding  three-fifths  of  its  orig- 
inal proportions,  in  one  piece,  are  redeemable  at  their  full  face  value  in 
United  States  notes,  in  sums  not  less  than  $3,  by  the  Treasurer  and  the 
several  assistant  teasurers  of  the  United  States. 

18.  Silver  certificates,  each  equaling  or  exceeding  three-fifths  of  its  orig- 
inal proportions,  in  one  piece,  are  redeemable  at  their  full  face  value  in 
standard  silver  dollars  by  the  Treasurer  and  the  several  assistant  treasu- 
rers of  the  United  States. 

14.  United  States  notes  and  fractional  notes,  of  which  less  than  three- 
fifths  of  each  note  remains,  are  redeemable  only  by  the  Treasurer  of  the 
United  States. 

15.  Silver  certificates,  of  each  of  which  less  than  three-fifths  remains,  are 
redeemable  only  in  standard  silver  dollars,  and  only  by  the  Treasurer  of 
the  United  States. 

16.  Fragments  of  United  States  notes,  silver  certificates,  and  fractional 
notes,  each  constituting  clearly  one-half,  but  less  than  three- fifths,  are 
redeemable  at  one-half  the  full  face  value  of  whole  notes  or  certificates. 

17.  Fragments  less  than  half  are  redeemed  only  when  accompanied  by 
an  affidavit  issued  in  accordance  with  the  requirements  of  the  following 
paragraph : 
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18.  Notes  and  certificates,  of  which  less  than  three-fifths  of  each  note  or 
certificate  remains,  accompanied  by  an  affidavit  from  the  owner  or  from 
such  other  persons  as  have  knowledge  of  the  facts,  that  the  missing  por- 
tions have  been  totally  destroyed,  are,  if  the  proof  furnished  is  satisfac- 
tory, redeemed  at  their  full  face  value.  The  affidavit  must  state  the  cause 
and  manner  of  the  mutilation,  and  must  be  sworn  and  subscribed  before 
an  officer  qualified  to  administer  oaths,  who  must  affix  his  official  seal 
thereto,  and  the  character  of  the  affiants  must  be  certified  to  be  good  by 
such  officer  or  some  other  having  an  official  seal.  The  Treasurer  will  exer- 
cise such  a  discretion  under  this  regulation  as  may  seem  to  him  needful  to 
protect  the  United  States  from  fraud. 

19.  Fragments  not  redeemable  are  rejected  and  returned;  counterfeit 
notes  are  branded  and  returned. 


FEB  FOR  SERVING  AN  ILLEGAL  WARRANT. 

A  deputy  marshal  is  not  entitled  to  compensation  for  serving  a  warrant 
which  the  facts  stated  on  its  face  disclose  to  have  been  illegally  issued. 

(Comptroller  Traoewell  to  United  States  marshal,  Staunton,  Fa., 
September  14,  1899. 

Your  letter  of  6th  instant  is  received  in  which  the  following 
facts  are  presented  with  a  view  to  a  decision  thereon  : 

"Deputy  J.  E.  Owen,  of  Pulaski  City,  sends  in  the  enclosed 
account  lor  the  arrest  of  J.  J.  Fagg,  charged  with  violation  of 
section  5510  of  the  Revised  Statutes. 

u  The  warrant  was  issued  by  Commissioner  A.  M.  Vicars  at 
Coeburn,  Wise  County,  Va.,  and  regularly  sent  from  the  mar- 
shal's office  to  the  deputy  at  Coeburn  to  be  executed.  Fagg. 
however,  left  that  county  and  came  to  Pulaski  County,  Va.,  and 
the  warrant  was  placed  in  the  hands  of  Deputy  Owens  for 
execution.  He  arrested  him  at  Pulaski  City  and  was  taken 
before  the  commissioner  (H.  P.  Gray)  for  trial,  who  discharged 
him  as  not  being  guilty  of  the  offense  charged  under  section 
5510,  Revised  Statutes. 

44  The  offense  alleged  against  Fagg  was  that  at  the  Congres- 
sional election  of  November,  1898,  he,  as  a  judge  of  election, 
deprived  several  voters  of  their  votes  by  mismarking  ballots. 
k4By  an  act  approved  February  8, 1894  (28  Stat.,  36),  certain 
sections  of  the  Revised  Statutes,  therein  named,  were  repealed 
in  relation  to  Federal  supervision  of  elections,  but  section  5510 
was  not  repealed  by  the  act  of  February  8, 1894. 

u  Was  this  a  legally  issued  warrant,  or  does  it  come  within 

the  provisions  of  the  decision  of  the  Comptroller,  in  re  appeal 

of  S.  P.  Condon,  2  Comp.  Deo.,  422.    Is  it  a  violation  of  any 

United  States  statute  ta  illegally  depiive  a  voter  of  his  vote? 

"Is  this  such  a  warrant  as  must  have  shown  on  its  face  that 
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do  offense  had  been  committed,  taking  into  consideration  the 
fact  that  section  5510  has  not  been  repealed  by  Congress! 

44  Will  I  be  allowed  credit  in  my  account  if  I  shall  pay  the 
deputy  for  the  services  claimed  for  executing  the  warrant,  and 
also  for  summoning  the  witnesses  in  the  case,  which  account  is 
herein  also  inclosed,  when  the  charges  in  said  witness  account 
shall  have  been  properly  stated! 

44 1  inclose  a  letter  from  the  commissioner  who  tried  the  case, 
giving  his  views  in  the  matter,  and  also  a  letter  from  the 
deputy  claiming  the  fees,  and  one  from  the  original  commis- 
sioner who  issued  the  warrant.    *    *    *  " 

Section  5510  is  as  follows : 

44  Every  person  who,  under  color  of  any  law,  statute,  ordi- 
nance, regulation,  or  custom,  subjects,  or  causes  to  be  sub- 
jected, any  inhabitant  of  any  State  or  Territory  to  the  depri- 
vation of  any  rights,  privileges,  or  immunities,  secured  or 
protected  by  the  Constitution  and  laws  of  the  United  States, 
or  to  different  punishments,  pains,  or  penalties,  on  account  of 
such  inhabitant  being  an  alien,  or  by  reason  of  his  color  or 
race,  than  are  prescribed  for  the  punishment  of  citizens,  shall 
be  punished  by  a  fine  of  not  more  than  one  thousand  dollars, 
or  by  imprisonment  not  more  than  one  year,  or  by  both." 

Section  5506  is  as  follows: 

"  Every  person  who,  by  any  unlawful  means,  hinders,  delays, 
prevents,  or  obstructs,  or  combines  and  confederates  with  others 
to  hinder,  delay,  prevent,  or  obstruct  any  citizen  from  doing 
any  act  required  to  be  done  to  qualify  him  to  vote,  or  from 
voting  at  any  election  in  any  State,  Territory,  district,  county, 
city,  parish,  township,  school  district,  municipality,  or  other 
territorial  subdivision,  shall  be  fined  not  less  than  five  hun- 
dred dollars,  or  be  imprisoned  not  less  than  one  month  nor 
more  than  one  year,  or  be  punished  by  both  such  fine  and 
imprisonment." 

The  letter  from  the  commissioner  who  heard  the  case,  referred 
to  by  the  marshal,  is  as  follows : 

44  J.  J.  Fagg  was  arrested  at  this  place  by  J.  E.  Owen  upon 
a  warrant  issued  by  A.  M.  Vicars,  of  Wise  County,  and  as  I 
understand,  sent  to  Owen  by  yourself,  because  Fagg  was  in 
this  section. 

"  Fagg  was  charged  with  depriving  several  voters  of  their 
ballots  by  mismarking  the  same.  The  Government  wituesses 
did  not  prove  this  satisfactorily,  but  Fagg's  admissions  showed 
that  he  had  marked  them  wrong,  though  he  swore  he  thought 
he  was  marking  them  right. 

44  Section  5506  would  have  properly  applied  to  the  case,  but 
that  section  has  been  repealed,  so  Vicars  issued  the  warrant 
under  section  5510.    I  found  that  Fagg  was  not  guilty  under 
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the  statutes  of  the  United  States,  certainly  not  under  5510,  if 
guilty  at  all,  and  discharged  him. 

"  The  district  attorney,  Mr.  Alderson,  happened  to  be  pres- 
ent and  coincided  with  my  action  and  approved  my  course." 

The  letter  of  the  commissioner  who  issued  the  warrant  also 
referred  to  by  the  marshal,  is  as  follows : 

"  The  warrant  was  based  on  alleged  fraud  in  the  election  at 
this  place  on  the  8th  of  last  November.  J.  J.  Fagg  was  one 
of  the  election  judges  and  was  selected  to  mark  the  ballots; 
the  specific  charge  was  that  he  marked  them  so  as  to  make  the 
voter  vote  for  a  different  candidate  to  which  he  desired  or  so 
as  to  deprive  the  voter  of  voting  at  all.  I  attached  the  state- 
ment of  each  witness  to  the  warrant  when  I  issued  it,  that 
would  better  explain." 

From  a  reading  of  section  17  of  the  act  of  May  21, 1870  (16 
Stat.,  144),  from  which  and  the  preceding  section  16  to  which 
it  refers,  section  5510  is  evolved,  it  will  be  seen  that  that  sec- 
tion is  inapplicable  to  the  facts  in  this  case,  since  it  has  rela- 
tion to  the  deprivation  of  civil  rights  under  color  of  State  laws, 
and  by  the  sections  of  the  act  of  1870,  above  cited,  it  is  appar- 
ent that  those  rights  do  not  pertain  to  the  elective  franchise, 
but  the  purpose  was  to  secure  to  persons  the  right  "to  make 
and  enforce  contracts,  to  sue,  be  parties,  and  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings  for  the  security 
of  persons  and  property  as  is  enjoyed  by  white  citizens,"  and 
to  prevent  the  enforcement  of  "  any  law,  statute,  ordinance, 
regulation  or  custom  "  tending  to  deprive  any  person,  whether 
u  an  alien  or  by  reason  of  his  color  or  race  "  from  the  enjoy- 
ment of  those  rights  specifically  mentioned  in  section  16  of  said 
act,  equally  with  any  white  citizen. 

The  ofFense  complained  of,  as  appears  from  the  marshal's  and 
commissioner's  statements,  is  one  that  would  come  under  sec- 
tion 5506  more  properly,  if  at  all,  but  that  section  was  repealed 
by  the  act  of  February  8, 1894,  above  cited  by  the  marshal,  and 
it  would  therefore  seem  that  there  is  now  no  United  States 
statute  which  makes  it  a  crime  for  any  judge  of  election  or 
other  officer  in  any  State  to  illegally  deprive  a  citizen  of  his 
vote  or  right  to  vote. 

The  warrant  issued  by  Commissioner  Vicars  was  an  illegal 
warrant  on  its  face,  because  it  recited  facts,  constituting  a 
fraud,  by  which  an  election  judge  selected  to  mark  ballots  had 
so  marked  them  "  as  to  make  the  voter  vote  for  a  different  can- 
didate from  the  one  for  whom  he  desired  to  vote,"  and  thus,  as 
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is  alleged,  "deprived  the  voter  of  voting  at  all,"  which  is  not 
now  an  offense  against  the  United  States. 

The  fact  that  the  commissioner  based  the  charge  under  a 
wrong  or  inapplicable  statute  does  not  relieve  it  from  the  taint 
of  illegality  which  the  facts  on  the  face  of  the  warrant  dis- 
closed, and  it  is  therefore  plain  that  the  commissioner  had  no 
jurisdiction  of  the  subject-matter,  and  consequently  having  no 
such  jurisdiction,  the  warrant  issued  by  him  was  a  nullity  and 
neither  the  marshal  nor  the  deputy  can  claim  any  credit  of  any 
kind  under  it.  This  conclusion  is  in  harmony  with  2  Coinp. 
Dec.,  422,  and  also  with  my  decision  in  5  Gomp.  Dec.,  299, 
although  in  the  latter  case  fees  were  allowed  for  serving  an 
illegal  warrant  because  upon  its  face  it  was  regular  and  did  not 
affirmatively  show  a  want  of  jurisdiction  in  the  commissioner, 
whereas  in  the  present  case  the  warrant  did  unequivocally  dis- 
close an  offense  under  a  statute  which  had  been  repealed,  thus 
bringing  it  clearly  under  2  Comp.  Dec.,  422,  supra. 

You  are  therefore  not  authorized  to  pay  any  fees  or  expenses 
claimed  by  the  deputy  or  anyone  else  in  the  case  in  question. 


INTERNAL-REVENUE  TAX  ON  BROKERS. 

A  mercantile  firm  which,  from  time  to  time,  invested  a  part  of  its  profits 
in  county  warrants  and  other  securities  is  not  a  broker  within  the 
meaning  of  the  act  of  June  13,  1898,  which  provides  that  "every  per- 
son, firm,  or  company  whose  business  it  is  to  negotiate  purchases  or 
sales  of  *  *  *  securities,  for  themselves  or  others,  shall  be 
regarded  as  a  broker/'  and  the  firm  is  not  liable  to  the  tax  imposed 
on  brokers  by  that  act. 

(Decision  by  Comptroller  Tracewell,  September  15,  1899.) 

The  Auditor  for  the  Treasury  Department  has  submitted  for 
approval,  disapproval,  or  modification  the  following  decision, 
making  an  original  construction  of  a  statute: 

"July  28, 1898,  the  firm  of  Oberfelder  &  Co.,  of  Sidney,  Nebr., 
at  the  requirement  of  the  Collector  of  Internal  Revenue  for  that 
district,  purchased  an  internal-revenue  special  tax  stamp  for 
$50  for  the  business  of  broker  from  July  1, 1898.  to  June  30, 
1899.  They  now  present  the  stamp,  together  witn  a  claim  for 
its  redemption,  under  section  3426,  Revised  Statutes,  as 
amended  by  section  1 7  of  act  March  1, 1879,  and  on  June  29, 
1899,  the  Acting  Commissioner  of  Internal  Revenue  made  an 
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allowance  for  $50  in  their  favor,  and  the  claim  is  now  before 
this  office  for  settlement. 

"The  war-revenue  act  of  June  13, 1898,  Statutes  at  Large, 
vol.  30,  page  448,  provides  that — 

Ui Brokers  shall  pay  fifty  dollars.  Every  person,  firm  or 
company  whose  business  it  is  to  negotiate  purchases  or  sales 
of  stocks,  bonds,  exchange,  bullion,  coined  money,  bank  notes, 
promissory  notes,  or  other  securities,  for  themselves  or  others, 
shall  be  regarded  as  a  broker.' 

"Joseph  Oberfelder  deposes  that — 

«  'The  business  of  said  firm  consists  of  the  sale  of  merchan- 
dise and  clothing,  and  that  for  the  past  twenty  years  they  have 
invested  the  surplus  earnings  of  the  firm  in  school  orders, 
county  warrants,  and  like  securities;  that  these  securities  are 
bought  for  the  use  of  the  firm  only,  and  that  business  of  this 
nature  is  not  solicited  by  them;  that  since  July  1, 1898,  the 
amount  so  invested  by  said  firm  in  such  securities  is  in  the 
neighborhood  of  $5,000.' 

"  George  S.  Boutwell,  late  Commissioner  of  Internal  Rev- 
enue, in  his  *  Manual.'  page  158,  says  that '  county  and  town 
warrants  are  undoubtedly  securities.  Therefore  a  person 
whose  business  it  is  to  purchase  or  sell  these  securities  is  liable 
to  be  assessed  as  a  broker.' 

"  I  have  decided  that  Oberfelder  &  Go.  are  brokers  within 
the  meaning  of  the  war  revenue  act,  and  that  the  claim 
should  be  disallowed,  and  as  this  is  an  original  construction  of 
a  statute  I  hereby  submit  it  for  your  approval,  disapproval, 
or  modification,  under  act  of  July  31, 1894." 

The  said  Oberfelder  further  deposes  as  follows: 

"  That  said  firm  of  Oberfelder  &  Go.  do  not  make  a  business 
of  negotiating  or  selling  this  class  of  paper,  but  keep  it 
entirely  for  their  own  use." 

A  broker,  as  defined  by  this  statute,  is  a  person  ••  waose 
business  it  is  to  negotiate  purchases  or  sales  of  stocks  *  *  * 
or  other  securities  for  themselves  or  others."  A  person  who 
buys  securities  for  investment  is  not  a  person  "whose  business 
it  is  to  negotiate  purchases"  of  such  securities.  The  word 
"business"  denotes  ordinarily  the  employment  or  occupation 
in  which  a  person  is  engaged  to  procure  a  living.  It  is  true 
that  a  business  may  be  pursued  for  other  reasons  than  that  of 
procuring  a  living,  and  probably  the  distinguishing  character- 
istic is  that  the  employment  or  occupation  must  be  pursued  as 
an  employment  or  occupation. 

In  Warren  et  ah  v.  Shook  (91  U.  S.,  704,  710),  the  Supreme 
Court,  in  reference  to  a  provision  for  a  license  for  a  broker  in  the 
revenue  act  of  June  30, 1864  (13  Stat.,  252),  in  which  the  word 
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broker  is  defined  in  substantially  the  same  terms  as  it  is  in  the 
war  revenue  act,  supra,  says: 

u Ordinarily  the  term  'broker*  is  applied  to  one  acting  for 
others ;  but  the  part  of  the  definition  which  speaks  of  purchases 
and  sales  for  himself  is  equally  important  as  that  which  speaks 
of  sales  and  purchases  for  others.  All  parts  of  the  definition 
are  qualified  by  the  words  'whose  business  it  is.*  Thus?  if 
A  B  has  $10,000  which  he  desires  to  invest  and  purchases 
United  States  stock,  or  State  stock,  or  any  other  securities,  he 
does  not  thereby  become  a  broker.  Nor  if  he  owns  $10,000 
of  United  States  stock  which  he  wishes  to  sell  to  raise  money 
to  pay  his  debts,  or  because  he  is  not  satisfied  with  6  per 
cent  interest,  is  he  thereby  made  a  broker.  It  is  only  when 
making  sales  and  purchases  is  his  business,  his  trade,  his  pro- 
fession, his  means  of  getting  his  living,  or  of  making  his  fortune 
that  he  becomes  a  broker  within  the  meaning  of  the  statute." 

Oberfelder  &  Oo.  do  not  appear  to  have  been  engaged  in  the 
business  of  negotiating  purchases  or  sales  of  securities  for 
themselves  or  others,  within  the  meaning  of  the  statute,  and  I 
am  of  the  opinion  that  they  were  not  liable  to  the  tax  of  $50 
imposed  by  the  act  of  June  13, 1898,  supra.  The  decision  of 
the  Auditor  is  therefore  disapproved. 


SUBSISTENCE  OF  AN  OFFICER  OF  THE  MARINE 
CORPS  WHILE  TRAVELING  WITH  THE  MARINE 
BATTALION. 

An  officer  of  the  Marine  Corps  traveling  with  the  Marine  Battalion  on 
board  a  Government  transport  from  San  Francisco  to  Manila  is  not 
entitled  to  reimbursement  for  subsistence  en  route. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
September  15, 1899.) 

I  have  by  your  reference  of  September  11  a  letter  to  you 
from  the  Paymaster-General  of  the  Navy  relating  to  the  claim 
of  Lieutenant  Henry  Leonard,  United  States  Marine  Corps,  for 
cost  of  subsistence  while  traveling  from  San  Francisco,  Gal., 
to  Cavite,  Philippine  Islands,  and  inclosing  papers  in  the  case. 

It  appears  that  Lieutenant  Leonard  was,  on  April  10, 1899, 
ordered  to  proceed  to  New  York  and  report  to  the  comman- 
dant of  the  navy-yard  at  that  place  for  duty  with  the  Marine 
Battalion  being  organized  there  for  service  at  the  naval  sta- 


Digitized  byLjOOQlC 


SUBSISTENCE,    MABINE   CORPS.  219 

tion,  Oavite.  He  reported  in  obedience  to  his  orders  and 
subsequently  proceeded  with  the  battalion  to  Cavite.  He 
now  claims  reimbursement  for  cost  of  subsistence  at  the  rate 
of  $1.50  for  32%  days,  amounting  to  $49,  while  on  board  the 
transport  Newport  en  route  from  San  Francisco  to  Manila. 
The  Paymaster-General  asks: 

1.  Is  a  marine  officer  traveling  under  orders  with  troops  on 
a  Government  transport  entitled  to  allowance  for  subsistence? 

2.  Are  naval  officers  who  are  detached  from  duty  on  the 
Asiatic  Station  and  ordered  home,  and  who  are  given  trans- 
portation on  a  Government  transport  to  the  United  States, 
but  not  assigned  to  duty,  entitled  to  allowance  for  subsistence 
while  on  transport? 

You  desire  my  decision  in  the  premises. 

Replying  to  the  first  question  asked  by  the  Paymaster- 
General  so  far  as  it  applies  to  the  case  submitted,  I  have  the 
honor  to  advise  you  that  Lieutenant  Leonard  is  entitled  to  the 
benefits  of  the  same  provisions  of  law  relating  to  travel  out- 
side of  the  United  States  as  are  officers  of  the  infantry  of  the 
Army  of  like  grade  by  virtue  of  section  1612,  Ke vised  Statutes. 
The  act  of  June  10, 1896  (29  Stat.,  376),  which  provided  that 
thereafter  officers  of  the  Marine  Corps  traveling  under  orders 
without  troops  should  be  allowed  the  same  mileage  as  then 
allowed  officers  of  the  Navy  traveling  without  troops  applied 
only  to  travel  within  the  United  States,  as  officers  of  the  Navy 
were  then  entitled  to  mileage  only  for  travel  within  the  United 
States,  and  the  law  was  left  unchanged  so  far  as  it  related  to 
other  travel. 

The  act  of  March  3,  1899,  making  apprqpriations  for  the 
support  of  the  Eegular  and  Volunteer  Army  for  the  fiscal  year 
1900  provides  (30  Stat.,  1068),  as  follows: 

"  For  mileage  to  officers  and  contract  surgeons,  when  author- 
ized by  law,  five  hundred  thousand  dollars:  Provided,  That 
hereafter  the  maximum  sum  to  be  allowed  and  paid  to  any 
officer  of  the  Army  shall  be  seven  cents  per  mile.  *  *  * 
Provided  further,  That  actual  expenses  only  shall  be  paid  to 
officers  when  traveling  to  and  from  our  island  possessions  in 
the  Atlantic  and  Pacific  oceans." 

The  proviso  for  the  payment  of  actual  expenses  above  quoted 
relates  only  to  that  kind  of  travel  for  which  mileage  would 
otherwise  have  been  paid  but  for  said  proviso.  It  is  used  in 
connection  with  and  forms  a  part  of  the  paragraph  making 
appropriations  for  payment  of  mileage,  and  is  to  be  read  as 
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an  exception  to  the  principal  provision  making  appropriation 
for  such  mileage.  As  officers  traveling  with  troops  are  not 
entitled  to  mileage,  so  now  such  officers  are  not  entitled  to 
actual  expenses  under  this  proviso  when  traveling  with  troops 
to  and  from  our  island  possessions,  but  are  subject  to  the  gen- 
eral law  relating  to  the  transportation  of  the  Army.  The 
expense  of  subsisting  officers  while  being  transported  with 
troops  has  never  been  considered  a  part  of  the  cost  of  trans- 
portation to  be  borne  by  the  Government.  The  claim  of 
Lieutenant  Leonard  is  of  this  character,  and  can  not  legally 
be  paid. 
The  second  question  of  the  Paymaster-General  presents  no 
v  specific  case,  and  my  opinion,  therefore,  would  be  only  advi- 
sory and  without  binding  force.  It  may  be  inferred,  however, 
from  the  conclusions  herein  stated,  that  if  the  naval  officer  is 
detached  from  the  naval  station  at  Gavite  and  ordered  to 
travel  home  by  Government  transport,  he  would  come  within 
the  provisions  of  law  relating  to  the  travel  of  army  officers  to 
and  from  our  island  possessions.  See  decision  of  this  office 
to  the  Secretary  of  the  Navy  of  September  5, 1899,  in  the  case 
of  Major  Dickins. 


TRAVEL  PAY  OF  A  SOLDIER  DISCHARGED  FOR 
AN  OFFENSE. 

Under  section  1290,  Revised  Statutes,  which  authorizes  traveling  allow- 
ances to  a  soldier  who  is  discharged  from  the  service,  "except  by  way 
of  punishment  for  an  offense/'  a  soldier  who  was  convicted  by  a  court- 
martial  of  an  offense  and  sentenced  to  be  dishonorably  discharged, 
"without  forfeiture  of  pay  and  allowances  to  the  date  of  discharge," 
is  not  entitled  to  travel  pay. 

(Decision  by  Assistant  Comptroller  Mitchell,  September  15, 1899.) 

Kathleen  Parker,  in  a  letter  filed  July  28, 1899,  appeals  from 
the  action  of  the  Auditor  for  the  War  Department  in  settle- 
ment dated  July  6, 1899. 

Said  Kathleen  Parker,  as  assignee  of  Charles  Parker,  late 
hospital  steward,  United  States  Army,  claimed  travel  allow- 
ances alleged  to  be  due  said  Charles  Parker  on  his  discharge, 
December  10, 1898,  pursuant  to  sentence  of  a  general  court- 
martial. 
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The  Auditor  disallowed  said  claim  for  reasons  stated  as 
folio  wb: 

"Soldier  reenlisted  September  18, 1898. 

"He  was  tried  by  general  court-martial,  found  guilty,  and 
sentenced  to  be  dishonorably  discharged  the  service  of  the 
United  States. 

"Having  been  discharged*  by  way  of  punishment  for  an 
offense,  travel  allowances  are  not  due." 

Claimant  has  filed  a  copy  of  the  order  discharging  said 
Charles  Parker,  which  reads  as  follows: 

"Special  Orders,)  "Headquarters 

s       "Department  op  the  Bast, 
No.  278.  )  "Governors  Island, 

"New  York  City,  November  30, 1898. 

[Extract.] 

•  •  *  *  *  •  * 

"  35.  Hospital  Steward  Charles  Parker,  United  States  Army, 
haying  been  tried  by  a  general  court-martial  at  Fort  McHenry, 
Md.,  and  found  guilty  of  drunkenness,  to  the  prejudice  of  good 
order  and  military  discipline,  in  violation  of  the  sixty-second 
Article  of  War,  evidence  of  one  previous  conviction  having 
been  considered,  was  sentenced  '  To  be  dishonorably  discharged 
Vie  service  of  the  United  States  without  forfeiture  of  pay  and 
allowances  to  the  date  of  discharge.9 

"The  sentence  is  approved  and  will  be  duly  executed. 

"By  command  of  Major-General  Shafter: 

"M.  Barber, 
u  Assistant  Adjutant- General." 

She  contends  that  as  the  sentence  of  the  court-martial  pro- 
vided that  said  Charles  Parker  should  be  discharged  without 
forfeiture  of  pay  or  allowances  he  is  entitled  to  travel  allow- 
ances on  said  discharge. 

Section  1290  of  the  Revised  Statutes  provides  that — 

"  When  a  soldier  is  discharged  from  the  service,  except  by 
way  of  punishment  for  an  offense,  he  shall  be  allowed  trans- 
portation and  subsistence  from  the  place  of  his  discharge  to 
the  place  of  his  enlistment,  enrollment,  or  original  muster  into 
the  service.  The  Government  may  furnish  the  same  iu  kind, 
but  in  case  it  shall  not  do  so,  he  shall  be  allowed  travel  pay 
and  commutation  of  subsistence  for  such  time  as  may  be  suffi- 
cient for  him  to  travel  from  the  place  of  discharge  to  the  place 
of  his  enlistment,  enrollment,  or  original  muster  into  the  serv- 
ice, computed  at  the  rate  of  one  day  for  every  twenty  miles." 
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The  law  expressly  precludes  payment  of  travel  allowances 
to  any  soldier  on  a  discharge  by  way  of  punishment  for  an 
offense. 

As  Charles  Parker  was  dishonorably  discharged  in  the  exe- 
cution of  a  sentence  of  a  general  court-martial,  it  is  clear  that 
he  was  discharged  by  way  of  punishment  for  an  offense,  and 
therefore  not  entitled  to  travel  allowances. 

The  provision  in  the  sentence  that  his  discharge  was  to  be 
"  without  forfeiture  of  pay  and  allowances  to  the  date  of  dis- 
charge "  is  not  understood  to  have  been  intended  to  confer  a 
right  to  travel  allowances,  but  if  it  was  so  intended  it  would, 
in  that  respect,  be  in  violation  of  law,  and  therefore  inoperative. 

The  action  of  the  Auditor  is  affirmed. 


TAKING  A   PRISONER  BEFORE   THE  NEABEST 
UNITED  STATES  COMMISSIONER. 

A  deputy  marshal  who  took  a  prisoner  before  a  United  States  commissioner 
who  was  not  the  commissioner  nearest  the  place  of  arrest,  for  the 
reason  that  it  was  thought  that  the  jails  at  places  of  nearer  commis- 
sioners were  not  sufficiently  secure,  is  not  entitled  to  mileage. 

(Decision  by  Comptroller  Tracewell,  September  16, 1899.) 

The  Auditor  for  the  State  and  other  Departments  submits  for 
approval,  disapproval,  or  modification  the  following  decision, 
having  relation  to  a  change  of  existing  practice: 

"This  office  has  before  it  for  examination  and  settlement 
explanations  of  H.  C.  Dockery,  United  States  marshal  for  the 
eastern  district  of  North  Carolina,  to  suspensions  made  by  this 
office  in  the  examination  and  settlement  of  his  account  under 
the  appropriation  for  '  Salaries,  fees,  and  expenses  of  marshals, 
United  States  courts,  1899,'  for  the  quarter  ended  December 
31, 1898. 

"  Among  other  items  is  item  No.  37,  made  in  the  voucher  of 
Deputy  Marshal  J.  M.  Hammock,  in  the  amount  of  $49.88, 
being  his  fees  for  transportation  of  certain  defendants  arrested 
by  him  at  Argo,  Nash  County,  N.  O.,  and  suspended  for  the 
reason  that  the  defendants  were  not  taken  before  the  nearest 
commissioner,  in  accordance  with  the  provisions  of  law. 

"The  Assistant  Secretary  of  the  Treasury,  under  date  of 
August  5,  in  a  communication  addressed  to  this  office,  and 
referring  to  this  suspended  item,  says: 

"'  Deputy  Marshal  Hammock  in  taking  the  action  that  he 
did — carrying  Ben  King  and  other  prisoners  to  the  oommis- 
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sioner  at  Raleigh,  N.  0.,  instead  of  to  the  nearest  commissioner, 
the  arrest  having  been  made  at  Argo,  Nash  County — was  act- 
ing under  the  instructions  and  suggestion  of  the  secret-serv- 
ice agents  who  had  investigated  the  case  and  who  had  secured 
the  papers  for  the  arrest  of  the  Kings.  Ben,  Bill,  Lucian,  and 
Plummer  King  were  arrested  on  December  20,  at  Argo,  and  to 
have  taken  them  to  the  nearest  commissioner,  it  would  have 
been  necessary  to  drive  with  them  in  an.  open  wagon  across 
20  miles  of  country  filled  with  their  kinsfolk  and  sympa- 
thizers, and  there  seemed  to  be  little  doubt  that  at  least  an 
attempt  at  rescue  would  be  made.  Moreover,  there  was  no 
secure  place  for  the  confinement  of  the  prisoners  nearer  than 
Raleigh,  and  taking  all  of  the  factsinto  consideration,  the  agents 
considered  that  it  would  be  wiser  to  take  the  prisoners  to  the 
nearest  railroad  station  and  thence  by  rail  to  Raleigh.  This 
was  done,  and  as  a  result  all  of  the  defendants  were  convicted, 
Ben  and  Bill  being  in  the  penitentiary  at  Raleigh,  and  Lucian 
and  Plummer  having  been  released  after  serving  six  months. 
It  is  believed  that  in  adopting  the  suggestions  and  advice  of 
the  agents  of  the  secret  service,  Deputy  Marshal  Hammock 
made  the  above  result  possible,  for  they  were  desperate  char- 
acters and  had  desperate  friends.' 

"In  view  of  this  explanation  by  the  Assistant  Secretary  of 
the  Treasury,  I  am  of  the  opinion  that  this  transportation 
should  be  allowed,  notwithstanding  the  fact  that  the  defend- 
ants were  not  taken  before  the  nearest  commissioner,  and  I  so 
hold." 

The  Attorney-General,  pursuant  to  my  request  for  any  state- 
ment he  might  desire  to  make,  submits  as  to  the  practicability 
of  the  route  traveled  by  way  of  a  suggestion  that — 

"  Although  under  certain  extraordinary  circumstances  the 
route  to  the  nearest  commissioner  may  be  so  dangerous  as  to 
be  considered  impracticable,  it  is  suggested  that  only  under 
such  extraordinary  circumstances  as  would  cause  a  courageous 
and  honest  officer  to  consider  such  route  impracticable,  should 
a  deputy  be  allowed  mileage  for  transporting  a  prisoner  or 
prisoners  to  any  commissioner  other  than  the  nearest  one.  This 
suggestion  is  made  because  deputies  may  allege  such  danger 
for  the  purpose  of  being  allowed  more  mileage  than  should  be 
allowed  to  them." 

While  the  circumstances  above  detailed  might  justify  the 
taking  of  the  prisoners  before  a  commissioner  other  than  the 
nearest,  geographically,  in  this  case  the  one  at  Frank liu ton, 
because  of  the  impracticability  of  the  route  necessary  to  be 
traveled,  owing  to  difficulties  and  dangers  imperiling  the  life 
of  the  deputy  or  otherwise  obstructing  him  in  the  execution  of 
the  writ,  yet  it  is  unnecessary  to  consider  this  feature  of  the 
question  involved  in  this  case,  because  of  other  facts  and  rea- 
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sons  which  are  developed  by  an  examination  of  the  postal  map, 
the  register  of  the  Department  of  Justice,  and  the  explanations 
herein. 

It  appears  therefrom  that  there  are  three  other  United  States 
commissioners  at  places  on  lines  of  railroad  nearer  than  Ral- 
eigh,  viz,  one  at  Weldon,  one  at  Goldsboro,  and  one  at  Smith- 
field. 

Ordinarily  there  could  be  no  question  as  to  the  duty  of  the 
deputy,  where  for  any  good  reason  it  was  impracticable  to  take 
his  prisoners  before  the  commissioner  actually  the  nearest,  and 
that  would  be  to  take  them  to  the  next  nearest  commissioner, 
who  would  then  be  the  one  nearest  in  law,  in  this  case  the  one 
at  Weldon;  instead  of  which,  however,  for  other  reasons,  the 
prisoners  were  not  taken  to  that  place  or  to  either  of  the  other 
places  mentioned. 

How  far  these  reasons  should  be  regarded  as  bearing  on  the 
question  of  practicability  of  route'  traveled,  viewed  in  the  light 
of  decisions  construing  the  act  of  August  18,  1894  (28  Stat., 
416),  prescribing  the  duties  of  marshals  and  their  deputies  in 
making  arrests  and  transporting  their  prisoners  after  arrest, 
is  apparently  the  sole  question  in  this  case. 

It  appears  from  the  deputy's  voucher  that  the  prisoners  were 
taken  to  Raleigh  under  the  instruction  of  a  secret-service  agent 
to  hold  them  in  jail  there  until  he  could  work  up  evidence  and 
get  witnesses. 

The  statement  contained  in  the  letter  of  the  Assistant  Sec- 
retary of  the  Treasury  indicates  as  a  reason  that  "  there  was 
no  secure  place  for  the  confinement  of  the  prisoners  nearer 
than  Raleigh." 

It  further  appears  from  a  statement  made  orally  by  the 
secret-service  agent  who  took  part  in  the  arrest  that  the  jail 
at  Raleigh  was  deemed  to  be  the  only  one  in  which  the  pris- 
oners could  properly  be  secured,  because  of  the  fact  that  these 
prisoners  had  several  years  previously  been  arrested  and 
detained  temporarily  in  a  lockup,  were  rescued  by  their  friends, 
and  escaped  from  the  custody  of  the  marshal  into  the  moun- 
tains, since  which  time  and  up  to  the  date  of  their  last  arrest 
they  were  extensively  engaged  in  "moonshining"  and  in 
counterfeiting  money. 

It  seems  to  me,  that  at  best,  under  the  circumstances,  so 
far  as  such  reasons  are  concerned,  they  constitute  merely  an 
opinion  or  belief  of  apprehension  of  danger,  not,  however,  suf- 
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ficiently  well  founded  on  any  particular  state  of  facts  or  weak- 
ness of  other  jails  to  authorize  the  deputy  to  return  the  writ 
he  had  in  hand  to  any  other  than  the  nearest  commissioner  or 
one  nearer  than  the  one  at  Raleigh. 

On  this  question  of  who  is  the  nearest  commissioner  under 
the  law,  there  have  been  several  decisions  and  numerous  rul- 
ings of  the  Comptrollers  more  or  less  varied,  depending  on 
the  facts  in  each  case. 

Where  it  appears  that  the  deputy  has  acted  on  the  advice 
or  instructions  of  auother,  whether  a  United  States  attorney, 
deputy  collector,  or  auy  other  person,  whether  for  convenience 
of  witnesses  or  to  enable  the  prisoners  to  get  bail,  even  where 
it  is  claimed  that  by  so  doing  there  was  a  saving  of  expense  to 
the  Government,  the  invariable  practice  has  been  to  disallow 
the  whole  transportation  fee,  in  the  case  of  field  deputies,  the 
statute  being  mandatory  and  punitive,  and  there  being  no 
authority  in  any  court  or  officer  or  discretion  in  me  to  contra- 
vene the  terms  of  the  statute. 

In  3  Comp.  Dec,  472,  I  held  to  a  strict  construction  of  the 
law,  because  in  that  case  it  was  not  a  question  of  practica- 
bility of  route  traveled,  but  merely  one  in  which  the  deputy 
was  not  sufficiently  diligent  in  ascertaining  the  location  of  the 
nearest  comifiissioner  or  made  a  mistake  in  the  determination 
thereof,  and  the  drastic  feature  of  the  law  was  accordingly 
applied. 

On  the  other  hand,  the  rule  has  necessarily  been  relaxed  in 
cases  where  for  any  cause  a  commissioner  was  unable  or  refused 
to  entertain  a  case  brought  before  him,  or  was  absent  from  his 
usual  place  of  business  or  office;  but  in  all  such  cases  the  near- 
est commissioner  was  the  one  uext  nearest  geographically. 

The  decision  under  which,  because  of  physical  obstructions 
or  difficulties,  it  was  held  to  be  impracticable  to  take  prisoners 
before  a  commissioner  not  the  nearest  geographically,  is  to  be 
found  in  2  Comp.  Dec.,  35-4,  followed  by  me  in  all  cases  where 
the  facts  have  beeu  similar. 

In  a  recent  case,  In  re  Bennett,  United  States  marshal,  Indian 
Territory,  I  ruled  that  considerations  of  humanity  would  oper- 
ate to  make  a  commissioner  the  nearest  commissioner  in  law, 
though  not  the  nearest  in  fact,  where  at  the  place  more  remote 
there  was  a  jail,  and  where  governmental  medical  aid  could  be 
afforded  to  a  prisoner  who  had  been  wounded  while  resisting 
an  officer  attempting  to  arrest  him;  and  I  think  it  was  so 
22*1*4     Vol.  <> 15 
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properly  ruled,  because  iu  construing  a  statute  we  must  not 
lose  sight  of  the  fact  that  the  law  never  requires  impossibili- 
ties, nor  ordinarily  a  barbarous  act,  and  to  hold  or  decide 
otherwise  would  bring  a  wise  and  salutary  law  into  disrespect; 
but  to  leave  it  to  the  discretion  of  a  deputy  to  determine  to 
which  of  several  jails  prisoners  should  be  committed,  would  be 
opening  wide  the  door  and  permit  the  entrance  of  abuses 
which  it  was  the  object  of  the  law  to  prevent.  If  such  a  plea 
in  regard  to  the  suitability  of  a  jail  as  to  its  facilities  for  the 
safe-keeping  of  prisoners  were  to  prevail,  the  tendency  would 
be  to  make  the  mileage  fee  to  deputies  greater  than  either  the 
law  contemplates  or  the  facts  would  justify,  by  the  conjuring 
up  of  difficulties  and  dangers  which  perhaps  only  exist  in  the 
mind  of  the  deputy,  but  which  are  suggested  for  the  purpose 
of  increasing  his  mileage. 
The  decision  of  the  Auditor  is  accordingly  disapproved. 


THE  PURCHASE  OF  BOOKS  OR  PERIODICALS  FOR 
THE  EXECUTIVE  DEPARTMENTS. 

A  subscription  by  the  Director  of  the  Census  to  Bradstreet's  Commercial 
Agency,  including  the  use  daring  membership  of  periodical  publica- 
tions issued  by  the  agency,  is  not  the  purchase  of  books  of  reference 
or  periodicals,  within  the  meaning  of  section  3  of  the  act  of  March  15, 
1898,  which  prohibits  the  purchase  of  books  of  reference  or  periodicals 
for  the  use  of  any  executive  department,  unless  authorized  by  an 
appropriation  specifically  providing  therefor. 

{Comptroller  Traeeicell  to  the  Director  of  the  Census,  September 

18,  1899.) 

I  am  in  receipt  of  your  communication  of  the  15th  instant, 
in  which  you  say: 

"The  chief  statistician  for  manufactures,  Mr.  S.  M.  D.  North, 
requires  the  use  of  Bradstreet's  book.  This  book  is  not  sold, 
but  simply  rented.  Mr.  North  must  have  it  for  the  next  year, 
in  order  to  carry  on  his  work  properly.  Kindly  advise  me  by 
return  mail  whether  or  not  there  is  auything  in  the  law  which 
conflicts  with  his  desire." 

An  appropriation  of  $1,000,000  was  made  by  section  32  of 
the  act  providing  for  the  taking  of  the  Twelfth  and  subsequent 
censuses  (30  Stat.,  1021).  In  this  section  you  are  authorized 
to  organize  and  equip  the  Census  Office  to  perform  the  prepar- 
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atory  work  necessary  to  carry  out  the  several  provisions  of 
the  act. 

If,  in  your  judgment,  it  is  necessary  to  subscribe  for  the  use 
of  Bradstreet's  Commercial  Agency  for  the  use  of  your  chief 
statistician  for  manufactures  for  the  next  year,  I  see  nothing 
to  prohibit  you  from  the  exercise  of  this  discretion  and  the 
incurring  of  the  necessary  expenses  incident  thereto,  unless 
you  are  prohibited  from  the  incurring  of  such  expense  by 
section  3  of  the  act  making  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Government,  approved 
March  15, 1S98  (SO  Stat,  316),  which  reads: 

"That  hereafter  law  books,  books  of  reference,  and  period- 
icals for  use  of  any  executive  department  or  other  Government 
establishment  not  under  an  executive  department  at  the  seat 
of  Government  shall  not  be  purchased  or  paid  for  from  any 
appropriation  made  for  contingent  expenses  or  for  any  specific 
or  general  purpose  unless  such  purchase  is  authorized  and 
payment  therefor  specifically  provided  in  the  law  granting  the 
appropriation.'9 

The  question  arises  whether  a  subscription  to  Bradstreet's 
Commercial  Agency,  carrying  with  it  the  use  of  their  period- 
icals during  the  time  of  membership,  is  a  purchase  of  a  book 
of  reference.  If  it  be  the  purchase  of  a  book  of  reference  it 
is  prohibited,  unless  such  purchase  is  authorized  by  law  and 
payment  therefor  specifically  provided  for  in  the  law  granting 
the  appropriation.  There  is  no  direct  authority  to  purchase 
this  book,  if  it  be  a  book  of  reference,  nor  is  payment  specific- 
ally provided  for  its  purchase  by  law.  Therefore  if  it  be  a  book 
of  reference,  and  if  the  facts  you  relate  constitute  a  purchase, 
such  purchase  is  prohibited  by  law. 

As  I  understand,  a  membership  in  this  and  similar  agencies 
is  not  the  purchase  of  a  book,  nor  is  the  use  of  such  books  in 
the  manner  contemplated  by  you  the  use  of  a  book  of  refer- 
ence, nor  the  purchase  of  a  book  of  reference.  A  book  may 
be  a  book  of  reference  to  one  person,  and  at  the  same  time 
not  a  book  of  reference  in  a  legal  sense  to  some  other  person 
engaged  in  a  different  profession,  calling,  or  business.  To 
illustrate:  A  dictionary  to  the  ordinary  user  is  undoubtedly  a 
book  of  reference.  To  a  maker  of  dictionaries,  while  engaged 
in  compiling  and  making  a  dictionary,  I  exceedingly  doubt  if 
a  dictionary  used  by  him  in  such  compilation  and  making 
would  be  properly  termed,  as  to  such  person,  a  book  of  refer- 
ence.   However  this  may  be,  you  do  not  contemplate  the  pur- 


Digitized  byLjOOQlC 


228  DECISIONS   OP   THE   COMPTROLLER. 

chase  of  books,  but  a  subscription  to  a  commercia'  agency 
necessary  in  the  administration  of  your  Bureau,  and  as  an 
incident  to  such  subscription  have  the  use  of  a  book  or  books 
for  a  limited  time,  to  be  returned  to  the  agency.  This  use  is 
not  a  subterfuge  to  avoid  the  section  of  law  quoted  relative  to 
the  prohibition  contained  against  the  purchase  of  certain 
books,  but  is  the  performance  of  a  business  transaction  in 
compliance  with  the  long-established  method  of  doing  business 
by  these  agencies. 

Hence,  you  are  authorized,  in  your  discretion,  to  subscribe 
to  this  agency  for  the  purpose  indicated,  and  to  pay  the  cus- 
tomary fee  prescribed  therefor. 


FEES  OF  THE  CLERK  OF  THE  DISTRICT  COURT  OF 
ARIZONA  FOR  ATTENDANCE. 

The  clerk  of  the  district  court  for  Arizona  Territory  is  entitled  to  per  diem 
fees  for  attendance  when  the  court,  pursuant  to  a  former  adjournment, 
is  opened  by  the  judge  for  business. 

(Decision  by  Comptroller  Tracewell,  September  19, 1899.) 

The  Auditor  for  the  State  and  other  Departments,  in  the  set- 
tlement of  the  accounts  of  Clinton  D.  Hoover,  clerk  of  the 
district  court  for  the  first  judicial  district  of  Arizona,  for  the 
quarters  ending  September  30  and  December  31,  1898,  respec- 
tively, allowed  72  per  diems  charged  for  clerk's  attendance 
upon  court  at  $10  per  day,  under  the  practice  then  prevailing 
of  allowing  these  fees  without  specific  inquiry  as  to  whether  or 
not  the  court  was  sitting  for  the  transaction  of  United  States 
business  upon  the  days  for  which  these  charges  were  made. 

Subsequently  upon  the  filing  of  the  decision  on  the  accounts 
of  Warren,  late  clerk  of  the  district  court  for  the  second  dis- 
trict of  Oklahoma  Territory  (5  Comp.  Dec,  741),  by  which  it 
was  held  that  the  clerk  of  that  court  was  not  entitled  to  per 
diem  fees  for  attendance  upon  days  when  the  court  was  engaged 
in  the  transaction  of  Territorial  business  alone,  the  Auditor, 
by  letter,  brought  the  matter  to  my  attention,  suggesting  the 
revision  of  Mr.  Hoover's  accounts  "in  order  that  any  per  diems 
that  may  have  been  improperly  allowed"  him,  may  be  disal- 
lowed and  recharged. 

Acting  upon  this  suggestion,  I  decided  to  take  up  the 
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accounts  of  Mr.  Hoover,  referred  to,  and  revise  them  on  my 
own  motion,  of  which  proposed  action  the  claimant  was  duly 
notified,  and  to  which  he  has  replied  both  in  person  and  by 
attorney. 

The  question  presents  much  difficulty.  If  the  decision  in 
WarreiCa  Case,  supra,  is  applicable,  further  consideration  is 
unnecessary. 

It  is  insisted,  however,  that  the  district  courts  of  Arizona 
differ  materially  from  those  of  Oklahoma,  in  that  the  former  do 
not  have  and  exercise  dual  jurisdiction,  as  do  the  latter — that 
is,  while  in  Oklahoma  there  is  bat  one  district  court,  that 
established  by  Congress,  exercising  both  Federal  and  Terri- 
torial jurisdiction,  in  Arizona  there  are  two  separate  and  dis- 
tinct district  courts,  the  one  established  by  Congress,  which 
has  and  exercises  Federal  jurisdiction  only,  the  other  by  the 
Territory,  which  exercises  Territorial  jurisdiction  only — and 
that  for  this  reason  the  decision  in  Warren's  case,  supra,  does 
not  apply. 

It  is  also  alleged  that  while  in  Oklahoma  there  is  but  one 
clerk  to  the  court  in  both  its  jurisdictions,  in  Arizona  each  of 
the  district  courts  has  its  own  clerk,  the  one  for  the  United 
States  district  court  whose  jurisdiction  extends  over  the  entire 
district  composed  of  two  or  more  counties,  the  other  for  the 
Territorial  district  court  whose  jurisdiction  extends  only  to  the 
county  in  which  it  is  located,  and  that  the  former  is  never 
opened  for  Territorial  business,  nor  is  there  ever  any  Terri- 
torial business  transacted  therein,  but  is  always  opened,  when 
opened  at  all,  for  United  States  business  alone. 

If  these  allegations  be  true,  of  which  there  seems  to  be  no 
reasonable  doubt,  it  is  seen  that  there  is  a  very  material  differ- 
ence between  the  organisation  and  jurisdiction  of  district 
courts  in  Arizona  and  those  of  Oklahoma  and  other  Territories. 

That  there  is  some  'difference  is  recognized  by  the  Supreme 
Court  in  Ex  parte  Lothrop  (118  U.  S.,  113),  decided  in  1886, 
wherein  it  is  said  on  page  117 : 

"For  some  reason  Congress  saw  fit,  in  establishing  the  Ter- 
ritorial government  of  Arizona,  to  depart  from  its  usual  habit 
of  specifying  the  courts  in  which  the  judicial  power  should  be 
vested."    •    •    • 

and  on  page  119: 

um  #  •  There  may  be  now  no  good  reason  for  keeping 
up  the  distinction  between  the  power  of  the  Territory  of  Ari- 
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zona  over  its  courts  and  that  of  the  other  Territories,  bat  this 
is  a  subject  for  Congressional  legislation  and  not  tor  judicial 
restraint." 

The  provisions  of  the  Revised  Statutes  applicable  to  this 
question  are: 

"Sec.  1865.  Every  Territory  shall  be  divided  into  three 
judicial  districts;  aud  a  district  court  shall  be  held  in  each 
district  of  the  Territory  by  one  of  the  justices  of  the  supreme 
court  [Territorial]  at  such  time  and  place  as  may  be  prescribed 
by  law.    *    *    * 

"Sec.  1907.  The  judicial  power  in  New  Mexico,  Utah,  Wash- 
ington, Colorado,  Dakota,  Idaho,  Montana,  and  Wyoming  shall 
be  vested  in  a  supreme  court,  district  courts,  probate  courts, 
and  in  justices  of  the  peace. 

uSec.  1908.  The  judicial  power  in  Arizona  shall  be  vested 
in  a  supreme  court  and  such  inferior  courts  as  the  legislative 
council  may  by  law  prescribe. 

uSec.  1910.  Each  of  the  district  courts  in  the  Territories 
mentioned  in  the  preceding  section  [1909,  which  mentions  Ari- 
zona] shall  have  and  exercise  the  same  jurisdiction,  in  all  cases 
arising  under  the  Constitution  and  laws  of  the  United  States, 
as  is  vested  in  the  circuit  aud  district  courts  of  the  United 
States,  and  the  first  six  days  of  every  term  of  the  respective 
district  courts,  or  so  much  thereof  as  is  necessary,  shall  be 
appropriated  to  the  trial  of  causes  arising  under  such  Consti- 
tution and  laws.    *    *    * 

"Sec.  1871.  Each  judge  of  the  supreme  court  of  the  respec- 
tive Territories  shall  designate  and  ap|K>int  one  person  as  clerk 
of  the  district  over  which  he  presides,  *  *  *  and  only 
such  district  clerk  shall  be  entitled  to  a  compensation  from 
the  United  States. 

"Se^.  1874.  The  judges  of  the  supreme  court  of  each  Terri- 
tory are  authorized  to  hold  court  within  their  respective  dis- 
tricts, in  the  counties  wherein,  by  the  laws  of  the  Territory, 
courts  have  been  or  may  be  established,  for  the  purpose  of 
hearing  and  determining  all  matters  aud  causes,  except  those 
in  which  the  United  States  is  a  party;  but  the  expense  of 
holding  such  courts  shall  be  paid  by  the  Territory  or  by  the 
counties  in  which  the  courts  are  held,  and  the  United  States 
shall  in  no  case  be  chargeable  therewith." 

All  these  citations  are  general  and  apply  to  all  Territories 
alike,  except  sections  1907  and  1908,  the  latter  being  the  only 
one  which  applies  to  Arizona  alone,  and  as  to  this  it  is  held  in 
Ex  parte  Lothrop  supra  (p.  117),  that — 

"  As  every  Territory  is,  by  the  Revised  Statutes,  to  be  divided 
into  districts,  and  a  district  court  is  to  be  held  in  each  district, 
section  1908  must  be  so  construed  as  not  to  exclude  district 
courts  in  Arizona  Territory ." 
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From  this  it  is  seen  that  long  before  the  passage  of  the  act 
of  Febraary  11, 1891  (26  Stat.,  747),  referred  to  by  claimant 
in  support  of  his  contention,  and  to  which  I  shall  refer  later, 
the  district  courts  in  Arizona  occupied  for  all  practical  par* 
poses  the  same  position  as  did  those  of  the  other  Territories, 
and  this  being  true,  they  must  have  had  the  same  dual  juris- 
diction; indeed  it  was  so  held  in  Gon-shayee,  petitioner  (130 
U.  S.,  343). 

The  act  of  February  11, 1891,  supra  did  not  change  existing 
law,  except  to  provide  for  an  additional  justice  of  the  Territo- 
rial supreme  court  and  an  additional  district  court  for  the 
Territory,  giving  it  the  same  jurisdiction  as  that  of  the  other 
district  courts  in  the  Territory,  and  its  object  is  well  expressed 
in  its  title,  to  wit: 

"An  act  to  provide  for  an  additional  associate  justice  of  the 
supreme  court  of  Arizona." 

I  have  gone  into  this  matter  thus  fully  to  show  that  there 
can  be  no  doubt  that  the  United  States  district  courts  in  Ari- 
zona have  jurisdiction  both  in  cases  arising  under  the  Consti- 
tution and  laws  of  the  United  States  and  in  cases  arising  under 
the  laws  of  the  Territory,  as  have  like  courts  in  Oklahoma  and 
other  Territories. 

But  notwithstanding  all  this,  there  is  a  very  material  differ- 
ence in  their  organization.  In  the  other  Territories  there  is 
hut  one  court,  that  established  by  Congress,  white  in  Arizona 
there  are  two,  one  established  by  the  United  States  and  the 
other  by  the  Territory,  the  former  for  each  of  the  four  districts 
and  the  latter  for  each  of  the  thirteen  counties  in  the  Terri- 
tory, and  in  their  administration  the  one  takes  and  exercises 
jurisdiction  in  United  States  cases  alone,  while  the  other 
transacts  Territorial  business  alone.  Each  has  its  own  clerk 
and  the  expenses  thereof  are  borne  by  the  power  that  created 
it,  so,  while  in  Oklahoma  the  clerk  of  the  district  court  goes 
with  the  court  into  each  county  of  the  district  where  court  is 
held  and  is  the  clerk  for  every  county,  in  Arizona  he  is  clerk 
for  the  district  only,  and  has  no  connection  whatever  with  the 
district  courts  of  the  different  counties. 

In  the  case  of  Qonshay-ee,  supra,  who  was  tried  in  the 
United  States  district  court,  it  was  held  that  the  conviction 
for  murder  was  illegal,  for  the  reasons  that  the  indictment  did 
not  allege  the  county  in  which  the  murder  was  committed  and 
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be  was  not  tried  under  Territorial  laws,  and  while  it  is  said 
(p.  347)  that— 

"If  the  court  which  tried  the  prisoner  had  been  sitting  for 
the  trial  of  offenses  committed  against  the  Territorial  law  all 
this  would  have  been  different" — 

yet  it  must  be  seen  that  this  reference  is  to  the  court  estab- 
lished by  the  Territory,  because,  under  the  ruling  in  that  case, 
the  defendant  should  have  been  tried  in  the  county  where  the 
offense  was  committed,  and  as  the  court  established  by  the 
United  States  sits  in  but  one  county  in  the  district,  it  could 
not  have  had  jurisdiction  unless  the  crime  had  happened  to 
have  been  committed  in  that  county. 

It  is  also  held  in  that  case  that  the  defendant  should  have 
been  indicted  and  tried  by  a  jury  drawn  from  the  county,  and 
this  being  the  law,  he  must  of  necessity  have  been  tried  in  the 
court  of  the  county,  because  jurors  in  the  district  court  ( United 
States)  are  not  drawn  from  any  particular  county,  but  from 
the  whole  district. 

It  is  true  that  section  1910,  Ee vised  Statutes,  has  the  same 
limitation  as  to  the  number  of  days  which  shall  be  appro- 
priated to  United  States  business  as  has  the  act  regulating  the 
courts  in  Oklahoma,  but  it  seems  to  me  that  under  statutes 
and  judicial  determinations  cited  this  limitation  can  not  have 
the  same  application  here  that  they  do  to  the  courts  of  Okla- 
homa and  the  other  Territories. 

It  would  be  idle  talk  to  say  that  the  first  six  days  of  a  court, 
which  transacts  nothing  but  United  States  business,  should 
be  appropriated  to  that  business. 

It  is  also  true  that  by  the  act  of  July  1,  1898  (30  Stat.,  642), 
clerks  of  the  district  courts  in  Arizona,  New  Mexico,  and  Okla- 
homa are  required  to  report  in  their  emolument  returns  all  fees 
earned  in  United  States  cases  only;  but  it  is  also  a  fact  that 
clerks  in  Arizona  have  never  been  required  to  report  fees  earned 
in  Territorial  cases ;  and  further,  there  being  no  Territorial  busi- 
ness transacted  in  the  United  States  court,  they  do  not  earn 
any  fees  except  for  United  States  business  in  that  court;  there- 
fore it  would  seem  that  this  enactment  has  no  practical  effect 
so  far  as  it  relates  to  Arizona. 

It  is  further  understood  that  for  each  day  a  per  diem  is 
claimed  by  Mr.  Hoover  and  allowed  him  by  the  Auditor,  the 
United  States  district  court  was  opened  by  the  judge,  pursu- 
ant to  a  former  adjournment,  for  the  transaction  of  business 
in  that  court. 
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I  conclude,  therefore,  from  a  careful  review  of  the  law  and 
the  facts  that  the  principles  announced  in  the  Warren  decision, 
supra,  do  not  apply  here,  and  the  per  diem  fees  allowed  by  the 
Auditor  in  the  settlement  of  Mr.  Hoover's  accounts  will  not  be 
recharged  on  this  revision. 


COMMUTATION  OF  QUARTERS  OP  AN  OFFICER  OF 
THE  ARMY  RELIEVED  FROM  DUTY. 

An  officer  of  the  Army  who  has  been  relieved  from  duty  aud  directed  to 
proceed  to  his  home  to  await  orders  is  not  entitled  to  commutation  of 
quarters. 

(Assistant  Comptroller  Mitchell  to   Paymaster- General  Bates, 
U.  S.  A.,  September  19, 1899.) 

I  am  in  receipt  by  your  reference  of  a  letter  from  Benjamin 
F.  Havens,  late  major  and  additional  paymaster,  to  you  dated 
September  11, 18!*9,  inclosing  two  sets  of  pay  vouchers  pre- 
sented to  you  for  payment  as  follows: 

One  for  pav  from  June  1  to  30,  1899,  at  $2,500  per  annum $208. 53 

Commutation  of  quarters,  June  8  to  30,  1899 35.20 

Total 243.73 

The  other  for  two  months'  extra  pav  and  commutation  of  quarters, 
claimed  under  the  act  of  January  12,  1899  (30  Stat.,  784) 512. 66 

Accompanying  the  vouchers  are  six  certificates  of  non- 
indebtedness,  a  copy  of  paragraph  47,  Special  Orders,  No.  87, 
Headquarters  of  the  Army,  dated  April  14,  1899,  marked 
"Exhibit  A;"  a  copy  of  paragraph  3,  Special  Orders,  No.  79, 
Headquarters  Division  of  Cuba,  marked  "Exhibit  B;"  dupli- 
cate letters  and  memoranda  from  said  Havens  to  the  Comp- 
troller of  the  Treasury,  dated  April  21,  1899,  containing  his 
claim  and  his  statement  of  facts,  as  follows : 

"I  submit  the  following  statement  of  facts  for  your  consid- 
eration in  connection  with  voucher  claims  for  pay  to  which 
they  are  attached.  The  only  question  I  wish  to  have  you  pass 
upon  in  regard  to  the  $243.53  voucher  is  as  to  whether  or  not 
I  am  entitled  to  pay  for  commutation  of  quarters  tor  twenty- 
two  days  I  was  at  my  home  under  orders,  awaiting  muster  out. 
In  poiut  of  fact  I  was  not  there,  but  here  in  Washington  attend- 
ing to  business  connected  with  closing  my  accouuts. 

"I  claim  $512.66  under  act  of  Congress  granting  extra  pay 
to  officers  and  enlisted  men  of  United  States  Volunteers. 

"1  served  in  Cuba  six  months.    1  was  an  additional  voluu- 
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teer  paymaster,  and  while  I  was  a  staff  officer  it  was  as  a 
volunteer  appointment  and  organization. 

"That  I  am  entitled  to  two  months'  extra  pay  seems  clear  to 
me.  The  War  Department  has  taken  this  view  of  the  law  and 
issued  its  orders  giving  muster-out  dates  two  months  ahead, 
as  they  did  in  my  case  (see  Exhibit  'A').  On  April  12, 1899, 1 
received  the  following  notice  and  order: 

444  Your  muster  out  order  received  from  Washington  to-day. 
Keport  to  Havana  as  soon  as  payment  is  completed.' 

"i  completed  the  payment  as  ordered  and  was  at  work  get- 
ting my  books  in  shape  to  comply  with  order,  Exhibit  A.  On 
May  G,  from  Buena  Vista,  Cuba,  I  received  from  Lord,  chief 
paymaster,  the  following: 

444  Come  to  headquarters  Sunday  if  possible.' 

"  I  went  to  Havana  as  requested.  Lord,  the  chief  paymaster, 
said  to  me:  'You  go  back  to  Matanzas  and  pay  May  payment 
for  me;  I  am  short  of  help;  1  need  you;  the  troop  needs  to  be 
paid.  And  he  showed  me  a  typewritten  order  that  General 
Brooke,  Governor  General  of  Cuba,  would  issue.  1  said:  4I 
will  obey  your  order  and  you  can  arrange  the  General  Brooke 
order.' 

44 1  returned  to  Matanzas,  Cuba,  and  paid  troop  there  and 
elsewhere  until  May  24,  when  Order  79,  Exhibit  B,  was  received 
by  me. 

44 1  at  once  proceeded  to  close  up  my  accounts,  and  did,  and 
arrived  in  Washington  June  0, 1899.  You  see,  therefore,  that 
1  was  prevented  from  coming  home  and  let  the  two  months 
that  other  paymasters  received  pay  for  and  did  no  service 
apply  to  me.  1  worked  under  orders  that  I  was  bound  to  obey. 
So  that  the  two  months'  extra  pay  that  Congress  clearly 
intended  I  should  receive  was  never  received  by  me.  I  was  on 
duty  at  a  regular  military  station  under  proper  orders  from 
April  14  to  June  6,  and  I  ask  that  my  claim  standing  upon 
these  facts  be  allowed  by  you." 

The  orders  designated  as  exhibits  A  and  B,  so  far  as  mate- 
rial, read  as  follows : 

44  Special  Orders,  No.  87. 

(April  14,  1899.) 


44  47.  Under  the  instructions  from  the  President  the  follow- 
ing-named officers  are  honorably  discharged  from  the  Volun- 
teer Army  of  the  Uuited  States  by  the  Acting  Secretary  of 
War,  to  take  effect  on  the  dates  designated  opposite  their  re- 
spective names,  under  the  provisions  of  the  acts  of  Congresa 
approved  April  22, 1898,  and  March  2, 1899,  the  war  between 
the  United  States  and  Spain  having  terminated : 
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"Additional  paymasters: 
uMaj.  Benjamin  F.  Havens,  June  13, 1899. 
•  •••••• 

44  Those  of  the  officers  named  who  belong  to  the  line  of  the 
Regular  Army  will  be  relieved  from  their  present  duties  by 
their  respective  commanding  officers  as  soon  as  practicable, 
and  will  then  proceed  to  join  their  proper  commands.  Those 
who  belong  exclusively  to  the  Volunteer  Army  will  proceed  to 
their  homes.  The  travel  enjoined  is  necessary  for  the  public 
service." 

44  Special  Orders,  No.  79. 

(May  20,  1899.) 


44  3.  Maj.  Benjamin  F.  Havens,  paymaster,  United  States 
Volunteers,  is  hereby  relieved  from  duty  iu  the  Department  of 
Matanzas  and  Santa  Clara,  and  will  proceed  from  Matanzas 
to  Havana,  Cuba,  upon  arrival  thei  eat  rendering  his  accounts 
and  turning  over  all  public  funds  in  his  possession  to  the  chief 
paymaster  of  the  division.  He  will  then  proceed  to  comply 
with  the  provisions  of  paragraph  47,  Special  Orders,  No.  87, 
current  series,  Headquarters  of  the  Army. 

4'The  travel  enjoined  is  necessary  for  the  public  service. 

44 By  command  of  M^jorGeneral  Brooke." 

Upon  the  request  of  the  claimant,  this  office  is  without  juris- 
diction to  decide  the  questions  submitted,  but  it  is  assumed 
that  you  have  made  his  request  your  own  with  a  view  to 
obtaining  an  advance  decision  relating  to  the  specified  items 
in  vouchers  presented  by  said  Havens  for  final  payment  on 
bis  discharge  as  additional  paymaster. 

I  am  asked  to  decide  two  questions,  and  only  those  ques- 
tions are  considered.    They  are  in  effect  as  follows: 

1.  Is  said  Havens  entitled  to  commutation  of  quarters  alter 
the  date  on  which  he  was  relieved  from  duty  at  his  station 
and  started  for  his  home  under  the  orders  above  quoted,  or 
daring  the  period  he  was  proceeding  to  his  home,  or  was  at  his 
home,  pursuant  to  said  orders,  or  was  at  some  place  of  his  own 
choosing  while  under  orders  to  proceed  to  his  home,  or  after  he 
had  arrived  at  his  hornet 

2.  Is  he  entitled  to  extra  pay  under  act  of  January  12, 1899 1 
The  first  question  is  covered,  in  principle,  by  the  decision  of 

the  Supreme  Court  in  the  case  of  Phi*terer9  that  an  officer 
awaiting  orders  at  his  home  was  not  entitled  to  commutation 
of  quarters. 
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The  court  said : 

u  We  think  the  regulation  we  have  referred  to  (Army  Regu- 
lations, 1863,  par.  1080)  was  not  intended  for  a  case  like  that 
we  are  considering;  that  is,  where  an  officer  is  at  his  home 
awaiting  orders,  and  having  no  public  duty  whatever  to 
perform. 

"Quarters  are  expected  to  be  furnished  by  the  Government 
to  its  officers;  when  it  can  not  thus  furnish,  it  allows  them  to 
be  obtained  otherwise  and  pays  a  money  compensation  there- 
for, called  commutation.  This  is  upon  the  assumption,  first, 
that  the  officers  are  actually  engaged  in  the  public  service; 
and,  second,  that  such  quarters  are  necessary  to  the  discharge 
of  their  duty."    (94  U.  8.,  224.) 

See  also  case  of  A.  B.  Piper  (4  Com  p.  Dec.,  254). 

The  second  question  is  covered  by  the  decision  of  the  Assist- 
ant  Comptroller,  dated  March  31, 1899,  in  case  of  Major  £.  S. 
Garnett,  Commissary  of  Subsistence,  United  States  Volunteers, 
in  which  it  was  held  that  the  acts  of  January  12, 1899  (30  Stat., 
784),  of  March  3,  1899  (30  Stat.,  1068),  do  not  grant  extra  pay 
to  officers  of  the  general  staff.    (5  Comp.  Dec.,  638.) 

I  am  of  the  opinion  that  the  claimant  is  not  entitled  to  com- 
mutation of  quarters  after  the  date  on  which  he  w$s  relieved 
from  duty  pursuant  to  Special  Orders,  No.  87,  supra,  and  that 
he  is  not  entitled  to  the  extra  pay  claimed  under  the  act  of 
January  12,  1899.  Neither  the  fact  that  he  was  held  to  duty 
during  a  considerable  portion  of  the  period  which  the  order 
may  have  designed  to  give  him  liberty,  nor  the  fact  that  he 
spent  some  time  in  Washington,  D.  O.,  of  his  own  motion,  in 
the  settlement  of  his  accounts  after  he  had  been  relieved  from 
duty,  affects  his  pecuniary  rights  in  the  matters  herein  con- 
sidered, although  they  may  have  furnished  reasons  for  amend- 
ing the  order  for  his  discharge  before  it  took  effect. 


REOPENING  ACCOUNTS. 

The  accounting  officers  are  not  authorized  to  reopen  accounts  which  have 
been  settled,  except  for  the  purpose  of  correcting  mistakes  of  fact 
arising  from  errors  in  calculation  or  npon  the  production  of  newly 
discovered  material  evidence. 

{Decision  by  Assistant  Comptroller  Mitchell,  September  19, 1899.) 

On  June  8, 1868,  the  State  of  Indiana  filed  a  claim  in  the 
office  of  the  Third  Auditor  of  the  Treasury  for  the  sum  of 
$(506,979.41. 
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The  claim,  which  is  presented  on  behalf  of  the  State  by  Con- 
rad Baker,  lieutenant-governor  of  Indiana  and  actiug  governor 
thereof,  Nathan  Kimball,  treasurer  of  state,  and  T.  B.  McCarty, 
auditor  of  state,  attest  Nelson  Trnssler,  secretary  of  state,  states 
that  at  the  outbreaking  of  the  late  war,  known  as  the  war  of  the 
rebellion,  the  state  treasurer  was  almost  entirely  without  funds, 
and  that  to  enable  the  State  to  properly  respond  to  the  calls  of 
the  President  of  the  United  States  for  troops  for  the  common 
defense  of  the  United  States  and  to  properly  raise,  organize, 
arm,  equip,  subsist,  quarter,  pay,  and  transport  said  troops,  it 
became  and  was  necessary  to  raise  money  on  a  loan  upon  the 
credit  of  the  State,  and  in  consequence  of  said  necessity  and 
in  pursuance  of  an  act  of  the  legislature  of  the  State,  entitled 
"An  act  to  authorize  the  governor  to  issue  bonds;  to  appoint  a 
board  of  loan  commissioners,  and  defining  their  duties;  requir 
ing  the  sinking  fund  commissioners  to  purchase  bonds;  defin- 
ing their  duties  in  relation  to  the  interest  received  on  same, 
and  levying  a  tax  to  meet  the  payment  of  the  interest  and 
principal  of  the  bonds  to  be  sold,"  approved  May  13, 1861 ;  that 
the  bonds  of  the  State  were  issued  in  pursuance  of  said  act  to 
the  amount  of  two  million  dollars,  par  value,  and  that  the  same 
were  sold,  after  due  notice,  at  a  discount  of  $243,107.51,  as  per 
report  of  the  loan  commissioners,  a  printed  copy  of  which  was 
filed  and  made  part  of  said  claim ;  that  the  State  incurred  and 
paid  in  and  about  the  sale  of  said  bonds,  including  printing, 
brokerage,  salaries,  and  expenses  of  loan  commissioners,  the 
sum  of  91,685.39,  and  that  the  State  has  paid  on  account  of 
interest  which  has  accrued  on  said  bonds  upon  the  1st  day  of 
May,  1868,  the  sum  of  $362,186.51,  aggregating  in  all  the  sum 
of  $606,979.41. 

The  claim  is  for  reimbursement  of  discount,  expenses,  and 
interest  on  war  loan  bonds,  as  above  set  forth,  under  the  act 
Congress  approved  July  27, 1861  (12  Stat.,  276),  which  provides : 

"  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
directed,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  pay  to  the  governor  of  any  State  or  to  his 
duly  authorized  agents,  the  costs,  charges,  and  expenses  prop- 
erly incurred  by  such  State  for  enrolling,  subsisting,  clothing, 
supplying,  arming,  equipping,  paying,  and  transporting  its 
troops  employed  in  aiding  to  suppress  the  present  insurrection 
against  the  United  States,  to  be  settled  upon  proper  vouchers, 
to  be  filed  and  passed  upon  by  the  proper  accounting  officers 
of  the  Treasury." 
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By  a  joint  resolution  of  Congress,  approved  March  8, 1862, 
it  was  declared  that  tbe  above  act  should  be  construed  "to 
apply  to  expenses  incurred  as  well  after  as  before  the  date  of 
approval  thereof."    (12  Stat.,  615.) 

On  tbe  11th  day  of  October,  1886,  the  claim  was  disallowed 
by  the  Second  Comptroller  of  the  Treasury  as  follows: 

["  In  the  matter  of  repayment  to  the  State  of  Indiana  (war  loan,  8th  install- 
ment) of  discount,  expenses,  and  interest  on  aoconnt  of  war-loan  bonds, 
$606,979.41.] 

"  Treasury  Department, 
"Third  Auditor's  Office, 

"  September  29, 1886. 
"This  installment  is  a  claim  filed  by  the  State  of  Indiana 
against  the  United  States  for  reimbursement  of  discount, 
expenses,  and  interest  on  war-loan  bonds.  It  was  filed  in  this 
office  June  8, 1868,  for  the  sum  of  $606,979.41,  under  act  of 
Congress  approved  July  27, 1861  (12  Stat.,  276). 

"  It  is  the  declared  policy  of  the  United  States  not  to  pay 
claims  of  this  character  unless  provided  for  by  special  con- 
tracts or  special  laws.  It  will  not  be  contended  that  any 
express  authority  is  contained  in  the  act  of  July  27, 1861,  to 
reimburse  the  items  composing  this  installment,  and  under 
the  rule  laid  down  by  the  late  Attorney-General  (9  Op.  Att. 
Gen.,  59)  that  authority  can  not  be  taken  by  mere  infereuce. 
"The  amount  of  (606,979.41  is  therefore  disallowed  and  cer- 
tified to  the  Second  Comptroller  for  his  action  thereon. 

"  Jno.  S.  Williams,  Auditor. 

"  Treasury  Department, 
"Second  Comptroller's  Office, 

"  October  11, 1886. 
"  The  foregoing  report  of  the  Auditor  of  the  29th  ultimo  is 
approved.  The.  balance  of  $606,979.41  is  accordingly  disal- 
lowed, and  the  settlement  of  said  eighth  installment  of  the 
claim  of  the  State  of  Indiana,  under  the  act  of  July  27, 1861, 
is  hereby  completed  and  finally  closed. 

"I.  H.  Maynard,  Comptroller? 
So  far  as  appears  from  the  papers  on  file  in  the  case,  the  facts 
were  not  disputed  by  the  Second  Comptroller,  but  he  deter- 
mined and  decided  as  above  set  forth,  that  as  a  matter  of  law 
the  claim  did  not  constitute  a  legal  claim  or  obligation  against 
the  United  States,  and  that  there  was  no  law  which  would 
authorize  the  allowance  of  the  claim,  and  he  therefore  disal- 
lowed it. 

On  the  3d  day  of  January,  1889,  the  Secretary  of  the  Treas- 
ury transmitted  to  the  Court  of  Claims  all  the  papers  and 
vouchers  relating  to  the  claim  of  the  State  of  New  York  against 
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the  United  States,  then  pending  in  tbe  Treasury  Department, 
for  interest  paid  on  money  borrowed  and  expended  in  enroll- 
ing, subsisting,  clothing,  supplying,  arming,  and  equipping 
troops  for  the  suppression  of  the  rebellion  of  1861.  That  claim, 
the  Secretary  certified,  involved  controverted  questions  of  law 
and  exceeded  $3,000  in  amount.  The  communication  accom- 
panying the  papers  stated  that  the  case  was  transmitted  to  the 
Court  of  Claims  nuder  and  by  authority  of  section  1063  of  the 
Eevised  Statutes,  to  be  there  proceeded  in  according  to  law. 

In  further  prosecution  of  this  claim  the  State  filed  its  peti- 
tion in  the  Court  of  Claims,  and  asked  judgment  against  the 
United  States  for  the  sum  of  $131,188.02,  with  interest  from 
the  1st  day  of  July,  1862,  together  with  such  other  relief  as 
would  be  in  conformity  with  law. 

The  claim  was  based  on  the  act  of  July  27, 1861,  supra,  and 
the  joint  resolution  of  Congress  approved  March  8, 1862,  supra. 

On  June  8, 1891,  the  Court  of  Claims  (26  Ct.  CL,  467)  gave 
judgment  in  favor  of  the  State  of  Kew  York  for  $91,320.84, 
on  account  of  interest  paid  upon  its  bonds  issued  in  anticipa- 
tion of  taxes  imposed  for  the  public  defense.  From  that  judg- 
ment the  United  States  appealed. 

The  State  also  appealed,  and  claimed  that  it  was  entitled  to 
judgment  for  the  additional  sum  of  $39,867.13,  paid  into  what 
is  called  the  "  canal  fund "  as  interest  upon  the  moneys  it 
had  borrowed  from  that  fund,  to  be  repaid  with 'interest. 

In  that  case,  reported  in  160  U.  S.,  598,  the  Supreme  Court, 
speaking  by  Mr.  Justice  Harlan,  on  page  619  et  seq.,  said : 

"The  entire  sum  for  which  the  State  asked  judgment  was 
$131,188.02,  of  which  $91,320.84  represented  the  amount  paid 
as  interest  on  moneys  borrowed  for  the  purpose  of  raising 
troops  for  the  national  defense,  and  for  the  repayment  of  which, 
with  interest  at  7  per  cent,  the  State  executed  its  short-time 
bonds.  The  balance,  $39,867.18,  represented  the  amount  paid 
as  interest  on  moneys  received  by  way  of  loan  from  the  canal 
fnnd  and  applied  by  the  State  for  the  same  purpose. 

"On  behalf  of  the  Government  it  is  contended  that  payment 
by  the  United  States  of  the  above  sum  of  $91,320.84  is  prohib- 
ited, both  by  the  statute  (act  of  March  3, 1863,  c.  92, 12  Stat., 
765;  Bev.  Stat.,  section  1091 ),  providing  that  interest  shall  not 
be  allowed  on  any  claim  up  to  the  time  of  the  rendition  of 
judgment  thereon  by  the  Court  of  Claims,  unless  upon  a  con- 
tract expressly  stipulating  for  the  payment  of  interest,  and  by 
the  general  rule  based  on  grounds  of  public  convenience,'  that 
interest  'is  not  to  be  awarded  against  a  sovereign  govern- 
ment, unless  its  consent  to  pay  interest  has  been  manifested 
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by  an  act  of  its  legislature  or  by  a  lawful  contract  of  its  execu- 
tive officers.'  ( United  States  v.  North  Carolina,  130  U.  S.,  ill, 
216;  Angarica  v.  Bayard,  127  U.  8.,  261,  260.) 

"The  allowance  of  the  $91,320.84  would  not  coutravene  either 
the  statute  or  the  general  rule  to  which  we  have  adverted. 
The  duty  of  suppressing  armed  rebelliou  having  for  its  object 
the  overthrow  of  the  National  Government  was  primarily 
upon  that  Government  and  not  upon  the  several  States  com- 
posing the  Union.  New  York  came  promptly  to  the  assistance 
of  the  National  Government  by  enrolling,  subsisting,  clothing, 
supplying,  arming,  equipping,  paying,  and  transporting  troops 
to  be  employed  in  putting  down  the  rebellion.  Immediately 
after  Fort  Sumter  was  fired  upon  its  legislature  passed  an  act 
appropriating  $3,000,000,  or  to  much  thereof  as  was  necessary, 
out  of  any  moneys  in  its  treasury  *  *  *  for  arms,  supplies, 
or  equipments  for  such  forces  as  were  raised  in  that  State  and 
mustered  into  the  service  of  the  United  States.  In  order  to 
meet  the  burdens  imposed  by  this  appropriation,  the  real  and 
personal  property  of  the  people  of  New  York  were  subjected 
to  taxation.  When  New  York  had  succeeded  in  raising  thirty 
thousand  soldiers  to  be  employed  in  suppressing  the  rebellion, 
the  United  States,  well  knowing  that  the  national  existence 
was  imperiled,  and  that  the  earnest  cooperation  and  coutinued 
support  of  the  States  was  required  in  order  to  maintain  the 
Union,  solemnly  declared  by  the  act  of  1861  that  'the  costs, 
charges,  and  expenses  properly  incurred7  by  any  State  iu 
in  raising  troops  to  protect  the  authority  of  the  nation  would 
be  met  by  the  General  Government.  And  to  remove  any  pos- 
sible doubt  as  to  what  expenditures  of  a  State  would  be  so 
met,  the  act  of  1862  declared  that  the  act  of  1861  should 
embrace  expenses  incurred  before,  as  well  as  after,  its  approval. 
It  would  be  a  reflection  upon  the  patriotic  motives  of  Congress 
if  we  did  not  place  a  liberal  interpretation  upon  those  acts, 
and  give  effect  to  what,  we  are  not  permitted  to  doubt,  was 
intended  by  their  passage.  Before  the  act  of  July  27, 1861, 
was  passed  the  Secretary  of  State  of  the  United  States  tele- 
graphed to  the  governor  of  New  York:  •  *  *  *  Adopt  such 
measures  as  may  be  necessary  to  fill  up  your  regiments  as 
rapidly  as  possible.  We  need  the  men.  Let  me  know  the 
best  the  Empire  State  can  do  to  aid  the  country  in  the  present 
emergency.'  And  on  February  11, 1862,  he  telegraphed :  4The 
Government  will  refund  the  State  for  the  advances  for  troops 
as  speedily  as  the  Treasurer  can  obtain  funds  for  that  pur- 
pose.' Liberally  interpreted,  it  is  clear  that  the  acts  of  July 
27, 1861,  and  March  8, 1 86U,  created,  on  the  part  of  the  United 
States,  an  obligation  to  indemnify  the  States  for  any  costs, 
charges,  and  expenses  properly  incurred  for  the  purposes  ex- 
pressed in  the  act  of  1861,  the  title  of  which  shows  that  its 
object  was  4  to  indemnify  the  States  for  expenses  incurred  by 
them  in  defense  of  the  United  States.' 

**  So  that  the  only  inquiry  is  whether,  within  the  fair  meaning 
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of  the  latter  act,  the  words  'costs,  charges,  and  expenses  prop- 
erly incurred'  included  interest  paid  by  the  State  of  New  York 
on  moneys  borrowed  for  the  purpose  of  raising,  subsisting,  and 
supplying  troops  to  be  employed  in  suppressing  the  rebellion. 
We  have  no  hesitation  in  answering  this  question  in  the  affirma- 
tive. If  that  State  was  to  give  effective  aid  to  the  General 
Government  in  its  struggle  with  the  organized  forces  of  rebel- 
lion, it  could  only  do  so  by  borrowing  money  sufficient  to  meet 
the  emergency;  for  it  had  no  money  in  its  treasury  that  had 
not  been  specifically  appropriated  for  the  expenses  of  its  own 
government.  It  could  not  have  borrowed  money,  any  more 
than  the  General  Government  could  have  borrowed  money, 
without  stipulating  to  pay  such  interest  as  was  customary  in 
the  commercial  world.  Congress  did  not  expect  that  any  State 
would  decline  to  borrow  and  await  the  collection  of  money 
raised  by  taxation  before  it  moved  to  the  support  of  the  nation. 
It  expected  that  each  loyal  State  would,  as  did  New  York, 
respond  at  once  in  furtherance  of  the  avowed  purpose  of  Con- 
gress, by  whatever  force  necessary,  to  maintain  the  rightful 
authority  and  existence  of  the  National  Government.  We  can 
not  doubt  that  the  interest  paid  by  the  State  on  its  bonds, 
issued  to  raise  money  tor  the  purposes  expressed  by  Congress, 
constituted  a  part  of  the  costs,  charges,  and  expenses  properly 
incurred  by  it  for  those  objects.  Such  interest  when  paid 
became  a  principal  sum  as  between  the  State  and  the  United 
States — that  is,  became  a  part  of  the  aggregate  sum  properly 
paid  by  the  State  for  the  United  States.  The  principal  and 
interest  so  paid  constitutes  a  debt  from  the  United  States  to 
the  State.  It  is  as  if  the  United  States  had  itself  borrowed 
the  money  through  the  agency  of  the  State.  We  therefore 
hold  that  the  court  below  did  not  err  in  adjudging  that  the 
$91,320.84  paid  by  the  State  for  interest  upon  its  bonds  issued 
in  1861  to  defray  the  expenses  to  be  incurred  in  raising  troops 
for  the  national  defense  was  a  principal  sum  which  the  United 
States  agreed  to  pay,  and  not  interest  within  the  meaning  of 
the  rule  prohibiting  the  allowance  of  interest  accruing  upon 
claims  against  the  United  States  prior  to  the  rendition  of 
judgment  thereon. 

"The  Court  of  Claims  disallowed  so  much  of  the  State's 
demand  as  represented  interest  paid  by  it  on  moneys  borrowed 
from  the  canal  fund.  The  installment  of  interest  paid  into  that 
fund  by  the  State  was  $48,187.13.  But  as  the  State  itself 
earned  interest  to  the  amount  of  $8,319.95  on  a  part  of  the 
money  obtained  by  it  from  the  commissioners  of  the  canal  fun  d , 
it  only  claimed  $39,867.18  on  account  of  interest  paid  to  that 
fund. 

"  The  canal  fund  was  made  by  the  constitution  of  the  State 
a  sinking  fund  for  the  ultimate  liquidation  of  what  is  known  as 
the  canal  debt  of  Few  York.  In  April  and  May,  1861, 
$2,039,663,06  from  the  taxes  of  1860  reached  the  treasury  of 
the  State,  and  under  the  constitution  and  laws  of  New  York 
22184— Vol.  6 16 
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that  amount  should  have  been  invested  in  securities  for  the 
benefit  of  the  canal  fund,  and  the  interest  derived  from  those 
securities  paid  into  the  fund.  The  State  was  permitted  to  us<t 
a  part  of  the  above  sum  under  an  agreement  by  its  officers  that 
interest  thereon  at  the  rate  of  5  per  cent  should  be  paid.  It 
recognized  and  fulfilled  that  agreement,  and  now  claims  that 
the  interest  it  so  paid  to  the  canal  fund  constituted  a  charge 
or  expense  properly  incurred  in  raising,  subsisting,  and  sup- 
plying troops  to  suppress  the  rebellion. 

"  We  are  of  opinion  that,  so  far  as  the  question  of  the  liabil- 
ity of  the  United  States  is  concerned,  there  is,  on  principle, 
no  difference  between  the  claim  for  $91,320.84  and  the  claim  for 
$39,867.18.  We  do  not  stop  to  inquire  whether  the  action  of 
the  canal  commissioners,  in  allowing  the  State  to  use  a  part  of 
the  moneys  collected  for  the  benefit  of  the  canal  fund,  was 
strictly  in  accordance  with  law.  Suffice  it  to  say,  that  the 
canal  fund  was  entitled  to  any  interest  earned  upon  moneys 
belonging  to  it,  and  fidelity  to  the  constitution  and  laws  of 
Few  York  required  the  State  to  recognize  that  right  in  the 
only  way  it  could  at  the  time  have  been  done,  namely,  by  pay- 
ing the  interest  that  ought  to  have  been  realized  by  the  com- 
missioners of  the  canal  fund,  if  they  had  invested  in  interest- 
paying  securities  the  moneys  they  permitted  the  State  to  use 
for  military  purposes.  If  the  canal-fuud  money,  used  by  the 
State  compti  oiler  to  defray  the  expenses  of  raising  and  equip- 
ping troops,  had  been  borrowed  upon  the  bonds  of  the  State 
sold  in  open  market,  the  interestpaidon  such  bonds  would,  for  the 
reasons  we  have  stated,  be  a  just  charge  against  the  United 
States  on  account  of  expenses  properly  incurred  by  the  State 
for  the  purposes  expressed  by  Congress.  And  such  would 
have  been  the  result  if  the  moneys  of  the  canal  fond  had  been 
invested  by  the  commissioners  directly  in  bonds  of  the  State, 
bearing  the  same  rate  of  interest  that  was  paid  to  the  com- 
missioners of  th  at  fund.  The  substance  of  the  transaction  was 
that  the  State,  for  moneys  that  could  not  be  legally  appropri- 
ated for  the  ordinary  expenses  of  its  own  government,  and 
which  the  law  required  to  be  so  invested  as  to  earn  interest  for 
the  canal  fund,  used  those  moneys  for  military  purposes,  under 
an  agreement  by  its  officers,  subsequently  ratified  by  the  State, 
to  pay  interest  thereon.  It  was  in  its  essence,  a  loan  to  the 
State  by  the  commissioners  of  the  canal  fund  of  money  to  be 
repaid  with  interest.  The  obligation  of  the  United  States  to 
indemnify  the  State,  on  account  of  such  payment,  is  quite  as 
great  as  it  would  be  if  the  transaction  had  occurred  between 
the  State  and  some  corporation  from  which  it  borrowed  the 
money.  It  is  not  the  case  of  the  State  taking  money  out  of 
one  pocket  to  supply  a  deficiency  in  another  over  which  it  had 
full  power;  for,  although  the  moneys  brought  into  its  treasury 
by  the  collection  of  taxes  were  under  its  control,  the  State  was 
without  power  to  manage  and  control  taxes  collected  for  the 
canal  fund,  except  as  provided  in  its  constitution  and  laws.   It 
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could  not  legally  have  become  a  party  to  any  arrangement  or 
agreement  involving  the  use,  without  interest,  of  the  moneys  of 
the  canal  fund  that  bad  been  set  apart  for  the  ultimate  payment 
of  the  canal  debt. 

"  We  are  of  opinion  that  the  claim  of  the  State  for  money 
paid  on  account  of  interest  to  the  commissioners  of  the  canal 
fund  is  not  one  against  the  United  States  for  interest  as 
such,  but  is  a  claim  for  costs,  charges,  and  expenses  prop- 
erly incurred  and  paid  by  the  State  in  aid  of  the  General 
Government,  and  is  embraced  by  the  actpf  Congress  declar- 
ing that  the  States  would  be  indemnified  by  the  General  Gov- 
ernment for  moneys  so  expended.'' 

The  State  of  Indiana  asks  that  its  said  claim  be  now  reopened 
and  that  the  above  order  of  the  Second  Comptroller  be  set  aside, 
and  that  the  claim  be  now  referred  to  the  Court  of  Claims  for 
adjudication  for  the  following  reasons: 

1.  Because  thedisallowanceof  said  claim  was  predicated  upon 
an  erroneous  view  of  the  law,  as  is  shown  by  the  contrary 
holdings  by  the  Court  of  Claims  and  the  Supreme  Court  of 
the  United  States  in  the  New  York  case. 

2.  Because  the  files  in  the  office  of  the  Auditor  for  the  War 
Department  do  not  show  that  any  request  was  made  of  the 
State  of  Indiana  to  furnish  documentary  or  other  evidence  in 
support  of  said  claim,  and  that  no  such  request  or  notice  was 
ever  made  or  served  upon  the  officers  of  the  State. 

3.  Because  the  State  should  be  permitted  to  produce  its 
documentary  evidence  and  to  introduce  other  testimony,  as 
may  be  thought  proper,  in  support  of  its  claim  while  men 
familiar  with  the  business  are  still  living. 

4.  Because  of  newly  discovered  evidence. 

5.  Because  by  setting  aside  the  above  order  of  disallowance 
and  permitting  the  State  to  produce  its  evidence,  or  by  refer- 
ring it  to  the  Court  of  Claims  for  adjudication,  not  only  will 
justice  be  done  to  Indiana  and  the  United  States,  but  the  State 
of  Indiana  will  be  put  on  a  footing  with  New  York,  New  Hamp- 
shire, Pennsylvania,  and  other  States  having  similar  war  claims 
against  the  United  States. 

This  application  for  the  reopening  of  said  claim  was  filed 
with  the  Auditor  for  the  War  Department,  who  properly 
refused  to  entertain  it  because  the  Comptroller  alone  has  the 
power  to  reopen  a  case  settled  by  his  predecessor.  (4  Comp. 
Dec.,  303;  Department  Circular  No.  84,  dated  April  25, 1895.) 
The  Auditor  transmitted, said  application,  with  the  papers  in 
the  case,  to  this  office  for  such  action  as  it  may  deem  proper. 
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The  claim  was  disallowed  by  the  Second  Comptroller,  as 
above  set  forth,  purely  upon  his  construction  of  the  act  of  July 
27, 1861,  supra.  He  did  not  undertake  to  pass  upon  or  deter- 
mine the  facts,  but  upon  his  construction  of  the  act  of  July 
27, 1861,  supra,  he  decided  that  as  a  matter  of  law  the  claim 
did  not  constitute  a  legal  claim  or  obligation  against  the  United 
States.  His  disallowance  of  the  claim  was  in  the  nature  of  a 
judgment  upon  demurrer.  The  disallowance  in  effect  was  that, 
admitting  the  facts  as  stated  in  the  claim,  they  did  not  give 
to  the  State  any  remedy  against  the  United  States.  There 
was  no  question  of  the  insufficiency  or  amount  of  evidence  or 
fact  decided  by  the  Second  Comptroller. 

As  the  case  stands,  I  am  of  opinion  that  I  am  precluded  from 
reopening  it. 

In  view  of  the  decision  of  the  Court  of  Claims  and  of  the 
Supreme  Court  in  the  Few  York  case,  I  do  not  think  there  can 
be  any  doubt  that  the  decision  of  Second  Comptroller  Maynard, 
supra,  in  disallowing  the  claim  of  Indiana,  was  erroneous,  and 
that  instead  of  disallowing  it  he  should  have  allowed  it,  if 
established  by  satisfactory  proof;  but  his  decision,  whether 
correct  or  erroneous,  was  an  adjudication  of  said  claim,  over 
which  he  had  jurisdiction,  and  is  the  law  of  the  case  so  far  as 
%  the  accounting  officers  are  concerned. 
*  The  questiou  here  presented  is  not  whether  the  above  deci- 
sion of  Second  Comptroller  Maynard  was  according  to  law, 
but,  conceding  that  said  decision  in  construing  the  act  of 
July  27,  1861,  was  erroneous,  has  the  Comptroller  power  to 
reopen  said  claim  and  adjudicate  it  upon  its  merits  or  trans- 
mit it  for  such  adjudication  to  the  Court  of  Claims  f 

On  October  27, 1885,  Mr.  Comptroller  Durham,  in  a  letter 
addressed  to  the  Commissioner  of  Internal  Revenue,  in  decid- 
ing that  it  was  not  within  his  power  to  reexamine  certain 
claims  therein  mentioned,  as  they  had  been  passed  upon  by 
his  predecessor,  said : 

"I  have  heretofore  held  in  a  number  of  cases  that  the  deci- 
sion of  a  question  or  the  statement  of  an  account  by  any  one 
of  my  predecessors,  when  he  had  jurisdiction  of  the  subject? 
matter,  could  not  be  reopened  or  restated  unless  some  mistake 
had  been  made  by  him  in  matters  of  fact  arising  from  errors 
in  calculation,  or  in  case  of  rejected  claims,  material  testimony 
is  afterwards  discoverd  and  produced. 

"No  mistake  in  matters  of  fact  arising  from  errors  in  calcu- 
lation having  been  made  by  my  predecessors  in  these  accounts 
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or  material  testimony  having  been  discovered  or  produced 
since  their  decision,  I  can  not  reopen  the  same  because  of  an 
error  of  judgment  in  regard  to  tbe  law  of  the  case  or  their 
construction  of  the  statutes.    •    •    * 

"  I  refer  you  also  to  Ex  parte  Randolph  (2  Brock.,  472) ;  2  Op. 
Att.  Gen.,  464,  and  United  States  v.  Bank  of  Metropolis  (15  Pet., 
400).  The  Supreme  Court  of  the  United  States  has  decided 
that  my  predecessors  were  wrong  in  their  construction  of  the 
law  of  this  case,  and,  consequently,  wrong  in  the  statement 
of  the  accounts;  but,  as  the  claimauts  were  unable  to  obtain 
the  relief  they  might  seem  to  be  entitled  to  on  account  of 
the  statute  of  limitations,  their  remedy  lies  in  an  appeal  to 
Congress. 

"All  similar  cases  should  be  governed  by  the  principles 
herein  enunciated."    (First  Comp.  Ms.  Dee.,  vol.  5,  p.  268.) 

In  1  Comp.  Dec.,  193,  it  was  held  that  the  accounting  officers 
of  the  Treasury  have  no  jurisdiction  to  reopen  a  claim  disal- 
lowed by  their  predecessors,  except  to  correct  errors  in  calcu- 
lation  or  upon  the  production  of  newly  discovered  and  material 
evidence  not  considered  in  the  first  instance. 

f  n  2  Comp.  Dec.,  401,  it  was  held  that  the  accounting  officers 
have  no  jurisdiction  to  reopen  settlements  by  their  predecessors 
because  a  subsequent  decision  of  the  courts  has  so  changed  the 
construction  of  the  law  under  which  the  settlements  were  made 
as  to  warrant  a  different  result  in  the  settlements. 

In  3  Comp.  Dec.,  495,  it  was  held  that  the  claim  of  a  Navy 
officer  for  sea  pay  and  commutation  of  rations  during  service 
on  a  nautical  school-ship  when  not  cruising,  disallowed  by  the 
Second  Comptroller,  can  not  now  be  allowed,  although  the 
Supreme  Court  has  decided  since  the  settlement  was  made  that 
officers  on  such  service  are  entitled  to  sea  pay  and  commutation 
of  rations. 

In  the  case  of  Lavalette  v.  United  States  (1  Ct.  CI.,  149)  it  was 
decided — 

"That  the  head  of  a  Department  can  not,  in  a  matter  involv- 
ing judgment  and  discretion,  reverse  the  decision  and  action  of 
his  predecessor  even  in  a  matter  relating  to  the  general  affairs 
and  management  of  the  business  of  the  Department." 

In  Jackson  v.  United  States  (19  Ct.  CI.,  505)  it  was  held  that 
where  a  Secretary  of  the  Treasury  determined,  as  a  matter  of 
law,  that  by  virtue  of  the  act  of  June  22, 1874  (18  Stat.,  186), 
an  informer  was  only  entitled  to  the  sum  of  $5,000  as  maximum 
compensation,  and  a  subsequent  Secretary  transmitted  the 
$laim  under  the  Bowman  Act,  the  decision  of  the  former  was 
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conclusive  upon  the  latter  and  that  no  further  action  could  be 
taken  by  the  Department. 

In  The  State  of  Illinois  v.  United  States  (20  Ct.  CI.,  342)  it 
was  held  that  a  decision  by  a  Secretary  of  the  Interior,  con- 
cerning the  public  lands  generally  in jts  intention  and  appli- 
cation, and  covering  all  lands  within  the  description  of  certain 
statutes,  was  obligatory  upon  his  successors,  who  can  neither 
reverse  his  rulings  nor  reopen  the  controversy  by  transmitting 
a  claim  fairly  covered  by  the  decision  to  the  Court  of  Claims 
under  the  Bowman  Act. 

In  the  case  of  Charlotte  A.  Waddell,  Executrix  <>  v.  United 
States  (25  Ct.  CI.,  323)  the  court  held,  quoting  from  the  sylla- 
bus, that — 

"The  accounting  officers  can  not  open  and  reexamine  cases 
decided  by  their  predecessors  except  for  fraud,  errors  of  cal- 
culation, or  newly  discovered  evidence,  and  the  Secretary  of 
the  Treasury  can  not  transmit  a  claim  rejected  by  the  account- 
ing officers  under  one  of  his  predecessors." 

In  Stone  v.  United  States  (2  Wall.,  535)  it  was  held  that  "one 
officer  of  the  Land  Office  is  not  competent  to  cancel  or  annul 
the  act  of  his  predecessor." 

In  United  States  v.  Bank  of  Metropolis  (15  Pet,  401)  the 
court  says: 

"  This  right,  in  an  incumbent,  of  reviewing  a  predecessor's 
decisions  extends  to  mistakes  in  matters  of  fact  arising  from 
errors  in  calculation,  and  to  cases  of  rejected  claims  in  which 
material  testimony  is  afterwards  discovered  and  produced." 

In  2  Op.  Att.  Gen.,  464,  Attorney-General  Taney  said : 

"  For  if  a  final  decision  upon  a  knowledge  of  all  the  facts, 
made  by  an  officer  authorized  to  decide  on  claims  against  the 
Government,  is  liable  to  be  opened  and  reviewed  by  his  suc- 
cessor in  office,  every  change  in  the  officer  will  produce  a  new 
hearing  of  the  claim,  and  the  accounts  of  the  Government  will 
always  remain  open  and  unsettled." 

In  10  Op.  Att  Gen.,  231,  Attorney-General  Bates  says: 

"  Where  an  account  has  been  finally  settled,  the  accounting 
officers  are  not  authorized  by  law  to  reopen  and  reexamine  it" 

In  12 Op.  Att-Gen.,  358,  Attorney-General  Stansberry says: 

"  I  take  it  to  be  a  well-settled  principle  that  the  final  deci- 
sion of  a  case  before  a  head  of  Department  is  binding  upon 
his  successors  in  the  same  Department,  subject,  however,  to 
some  equally  well-established  exceptions,  and  these  are  where 
there  has  been  a  palpable  error  of  calculation,  or  where  new 
facts  are  subsequently  brought  forward  which  show  that  the 
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former  decision  was  erroneous  and  would  probably  not  have 
been  made  if  they  had  been  known  at  the  time  of  the  decision." 

In  12  Op.  Att.  Gen.,  388,  Attorney-General  Browning  says: 

"It  has  been  repeatedly  held  that  where  an  account  has 
once  been  duly  adjusted,  settled,  and  closed  by  the  proper 
officers  upon  a  full  knowledge  of  all  the  facts,  and  where  no 
errors  in  calculation  have  been  made,  it  can  not  be  reopened 
without  express  authority  of  law,  but  must  be  regarded  as 
final  and  conclusive.  No  subsequent  decision  upon  a  doubtful 
or  controverted  question  of  law  essentially  modifying  a  pre- 
vailing rule  which  was  applied  to  the  settlement  of  an  account 
would  authorize  the  reopening  of  it  with  a  view  to  a  readjust- 
ment of  it  in  accordance  with  such  decision." 

In  14  Op.  Att.  Gen.,  276,  Attorney-General  Williams  held 
that: 

"The  rule  that  a  final  decision  upon  a  knowledge  of  all  the 
facta,  made  by  an  officer  authorized  to  decide  on  claims  against, 
the  Government,  is  not  liable  to  be  reopened  and  reviewed  by 
his  successors  in  office,  uuless  the  decision  is  founded  on  mis- 
takes in  matters  of  fact  arising  from  errors  in  calculation  or 
the  absence  of  material  testimony  afterwards  discovered  or 
produced,  is  well  established." 

In  19  Op.  Att.  Gen.,  439,  Attorney-General  Miller  held  that 
the  Comptroller  of  the  Treasury  could  not  reopen  accounts  and 
claims  settled  by  his  predecessor  on  a  construction  of  law 
since  decided  by  the  Supreme  Court  to  have  been  erroneous. 

The  language  used  by  the  attorneys  in  their  brief  creates  an 
impression  that  the  sending  of  the  claim  of  the  State  of  New 
York  to  the  Court  of  Claims,  under  section  1063,  Revised  Stat- 
utes, which  was  decided  in  26  Ot.  CI.,  467,  and  160  U.  S.,  598, 
grew  out  of  the  order  of  Secretary  Foster  dated  February  8, 
1893.    After  quoting  the  order,  they  say : 

41  On  the  29th  of  March,  1893,  Secretary  Carlisle  directed 
that  the  order  of  Secretary  Foster  above  quoted  should  be 
revoked,  but  prior  to  the  revocation  of  that  order  by  Secretary 
Carlisle  the  claim  of  the  State  of  New  York  had  been  acted 
upon  and  sent  to  the  Court  of  Claims  by  the  Department.  The 
court  rendered  judgment  in  favor  of  the  State  of  New  York  in 
an  opinion  reported  in  26  Ct.  01.,  467." 

As  a  matter  of  fact,  the  claim  of  the  State  of  New  York  was 
decided  in  the  Court  of  Claims  on  June  8, 1891,  nearly  two 
years  before  the  order  of  Secretary  Foster  was  made. 

I  have  examined  and  considered  carefully  the  able  brief  of 
the  learned  counsel  for  the  State  of  Indiana,  and  have  no  doubt 
of  the  justice  of  their  contention  in  behalf  of  a  State  that  not 
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only  gave  its  treasure,  but  the  lives  of  thousands  of  its  citi- 
zens for  the  suppression  of  the  Rebellion,  but,  in  view  of  the 
authorities  cited,  I  am  of  opinion  that  I  am  without  power  to 
t  to  afford  any  remedy. 

The  application  for  reopening  the  claim  of  the  State  of 
Indiana,  for  the  reasons  above  set  forth,  is  denied. 


PHOTOLITHOGRAPHING  SHEETS  OF  TEST 
QUESTIONS. 

The  appropriation  for  public  printing,  lithographing,  etc.,  for  the  Execu- 
tive Departments  is  applicable  to  photolithographing  sheets  of  test 
questions  for  the  Civil  Service  Commission,  although  they  do  not 
accompany  any  work  or  document. 

(Comptroller  Tracewell  to  the  Public  Printer ,  September  20,1899.) 

I  have  received  your  letter  of  the  18th  instant,  inclosing  a 
copy  of  a  letter  addressed  by  you  to  the  Secretary  of  the 
Interior  in  regard  to  a  requisition  made  by  him  for  photolitho- 
graphing certain  examination  questions  for  the  use  of  the  Civil 
Service  Commission,  in  which  you  question  the  availability  of 
the  appropriation  for  public  printing  and  binding  for  the  pur- 
poses named.    You  say  therein : 

"  This  office  has  always  held  that  the  appropriation  for  pub- 
lic printing  and  binding  is  only  available  for  the  payment  of 
the  expense  of  photolithographic  work  required  to  illustrate 
Government  publications  and  not  to  pay  the  expense  of  such 
work  the  completion  of  which  ends  with  the  lithographing. 
The  correctness  of  this  position  seems  to  be  borne  out  by  a 
decision  of  the  Comptroller  of  the  Treasury  rendered  to  the 
Public  Printer  November  21, 1898,  concerning  the  purchase  of 
printed  sheets,  ready  for  binding,  of  patent  index  books." 

You  now  ask  to  be  informed  whether,  under  the  laws  relat- 
ing to  the  public  printing  and  binding,  you  arc  required  to 
have  photolithographic  work  executed,  the  completion  of  which 
ends  with  the  lithographing,  inasmuch  as  you  are  required  to 
have  such  work  executed  in  private  establishments. 

It  appears  that  more  than  half  the  sheets  of  test  questions 
given  by  the  Civil  Service  Commission  are  produced  by  the  aid 
ol  photolithography.  Until  recently  the  cost  of  this  work  was 
paid  from  the  appropriation  for  stationery,  Department  of  the 
Interior,  "  including  the  Civil  Service  Commission,"  and  the 
work  was  procured  from  a  private  firm  in  this  city.  In  a 
recent  revision  of  the  accounts  of  the  disbursing  clerk  of  the 
Interior  Department  this  practice  was  questioned,  though  no 
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formal  decision  was  made.  Attention  was  called  to  the  terms 
of  the  appropriations  made  annually  for  public  printing  and 
binding,  wiiich  are  as  follows : 

44  For  the  public  printing,  for  the  public  binding,  and  for 
paper  for  the  public  priuting,  *  *  *  and  for  lithographing, 
mapping,  and  engraving  for  both  Houses  of  Congress,  •  •  • 
the  Executive  Office,  and  the  Departments,  •  •  •  and  from 
the  said  sum  hereby  appropriated  printing  and  binding  shall 
be  done  by  the  Public  Printer  to  the  amounts  following, 
respectively,  namely :  •  *  *  For  the  Interior  Department, 
including  the  Civil  Service  Commission,"    *    *    • 

and  to  the  following  provision  of  the  act  of  January  12, 1895 
(28  Stat,  622): 

"All  printing,  binding,  and  blank  books  for  the  Senate  or 
House  of  Representatives  and  for  the  executive  and  judicial 
departments  shall  be  done  at  the  Government  Printing  Office, 
except  in  cases  otherwise  provided  by  law" — 

and  it  was  suggested  that  the  wrong  appropriation  was  being 
used,  and  that  the  cost  of  this  photolithographing  should  be 
paid  from  the  appropriation  for  public  printing  and  binding, 
allotments  for  the  Interior  Department,  which  would  make  it 
necessary  that  the  work  be  done  at  the  Government  Printing 
Office. 

The  question  raised  in  your  correspondence  with  the  Secre- 
tary of  the  Interior  was  not  then  considered. 

It  seems  to  me  that  a  correct  answer  to  that  question  depends 
largely  upon  which  appropriation  is  to  be  used  in  procuring 
the  supplies.  If  it  be  admitted  that  the  charge  is  a  proper 
one  against  the  appropriation  for  public  printing  and  binding, 
it  must  necessarily  follow  that  the  work  must  be  done  either 
by  or  through  you,  since  you  alone  have  any  authority  to  make 
payments  from  that  appropriation.  I  do  not  think  that  there 
is  any  controlling  force  in  your  contention  that  the  question 
sheets  are  completed  when  they  are  photolithographed,  and  do 
not  u  accompany  any  work  or  document,'7  as  provided  in  sec- 
tion 15  of  the  act  of  January  12, 1895,  supra.  It  can  be  readily 
understood  that  the  questions  might  easily  be  such  that  a  part 
of  the  same  sheet  might  be  printed  and  a  part  prepared  by 
some  other  process,  in  which  case  the  objection  raised  by  you 
would  not  hold;  and  besides,  that  section  appears  to  apply 
only  to  cases  where  the  probable  cost  exceeds  $1,200.  The 
section  of  the  printing  appropriation  act  quoted  above  pro- 
vides expressly  for  "  lithographing,  mapping,  and  engraving," 
and  I  am  clear  that  if  this  appropriation  is  to  be  used  it  can 
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make  no  difference  whether  the  lithographing  is  done  in  com- 
pleted form  or  whether  it  is  intended  to  accompany  some  work 
or  document;  in  either  case  yon  alone  are  authorized  to  do 
the  work. 

On  the  other  hand,  I  can  conceive  of  "  lithographing,  map- 
ping, or  engraving"  which  may  be  provided  for  and  paid  for 
from  an  entirely  different  appropriation,  and  if  it  does  not  con- 
stitute such  "printing  and  binding"  as  is  meant  in  section  87 
of  the  act  of  January  12,  1895,  supra,  would  be  such  as  you 
could  not  be  required  to  have  executed.  For  a  case  in  point 
see  3  Oonip.  Dec.,  186,  in  which  it  was  held  that  that  act  did 
not  require  that  an  atlas  or  collection  of  maps  for  thfe  Vene- 
zuelan Boundary  Commission  should  be  engraved  and  printed 
at  the  Government  Printing  Office,  such  work  not  being  a  part 
of  the  duty  of  the  Public  Printer,  who  is  charged  with  the 
execution  of  the  public  printing  and  binding. 

I  think,  however,  that  in  the  case  under  consideration  the 
law  does  provide  that  the  work  should  be  done  at  the  Govern- 
ment Printing  Office.  An  appropriation  is  made  in  terms  for 
lithographing  for  the  Interior  Department,  including  the  Civil 
Service  Commission,  and  it  is  a  well-settled  rnle  of  construc- 
tion that  a  specific  appropriation  for  any  object  excludes  the 
use  for  the  same  object  of  an  appropriation  general  in  its  terms 
which,  in  the  absence  of  the  specific  appropriation,  might  be 
available.    (4  Comp.  Dec.,  5, 121,  649.) 

I  therefore  decide  that  you  are  authorized  and  required  to 
have  the  photolithographic  work  in  question  executed  on  the 
requisition  of  the  Secretary  of  the  Interior,  and  to  pay  for  the 
same  from  the  appropriation  for  public  printing  and  binding* 


EXPENSES  OF  THE  SUPREME  COURT  OP  ARIZONA. 

The  expenses  of  the  supreme  court  of  Arizona  Territory  are  payable  by 
the  United  States,  and  the  clerk  of  that  court  is  entitled  10  a  per  diem 
fee  for  each  day's  attendance  on  the  court  when  it  is  open  for  business 
and  the  justices  are  present  and  presiding. 

(Decision  by  Comptroller  Traceicell,  September  20, 1899.) 

The  Auditor  for  the  State  and  other  Departments,  under 
date  of  August  17, 1899,  submitted  for  approval,  disapproval, 
or  modification  the  following  decision : 
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u  Following  your  decision  of  April  28, 1899,  in  re  account  of 
Warren,  clerk,  this  office,  in  the  settlement  of  the  account  of 
Lloyd  Johnston,  clerk  of  the  supreme  court  of  Arizona,  for  the 
March  quarter,  1899,  suspended  charges  for  attendance  at 
court  on  twenty- five  days  on  which,  as  shown  by  a  letter  from 
the  clerk,  no  United  States  business  was  transacted. 

uIn  explanation  of  this  suspension^  a  communication  has 
been  received  from  Hon.  Joseph  H.  Kibbey,  on  behalf  of  Mr. 
Johnston,  which  is  inclosed  herewith,  and  which  explains 
itself. 

"It  will  be  seen  that  while  Mr.  Kibbey  concedes  the  position 
taken  by  the  Comptroller  in  the  Warren  decision  to  be  correct, 
he  contends  that  it  does  not  apply  to  the  account  of  Mr.  John- 
ston. The  question  is  set  out  at  length  in  the  letter  inclosed,, 
and  I  deem  it  unnecessary  to  go  into  a  discussion  of  it.  I 
agree,  however,  with  the  position  taken  by  Mr.  Kibbey,  and 
decide  that  Mr.  Johnston  is  entitled  to  per  diem  compensation 
for  each  day  upon  which  the  supreme  court  of  Arizona  was  in 
session,  with  the  justices  present  and  presiding. 

"  In  view  of  the  possible  application  of  the  Warren  decision 
to  the  account  in  question,  this  decisiou  is  referred  to  you  for 
approval,  disapproval,  or  modification,  in  accordance  with  the 
act  of  July  31, 1894." 

The  Auditor's  decision  is  approved.  It  is  clear  from  a  care- 
ful examination  of  the  statutes  that  the  Warren  decision  (5 
Comp.  Dec.,  741)  has  no  application  to  the  supreme  court 
established  by  Congress  for  the  Territory  of  Arizona.  This 
court  has  no  original  jurisdiction,  and  even  if  the  Warren 
decision,  supra,  applied  to  the  United  States  district  courts  of 
Arizona,  which  it  does  not  (Hoover's  Case,  decided  19th  instant), 
it  could  not  apply  to  the  supreme  court  for  the  reason  that 
this  court  does  not  and  can  not  have  a  dual  jurisdiction.  It  is 
a  court  established  by  Congress  for  the  benefit  of  all  suitors 
before  the  inferior  courts  of  the  Territory,  without  regard  to 
whether  the  causes  of  action  arise  under  Federal  or  Territorial 
laws,  and  I  am  satisfied  that  the  expenses  of  this  court  were 
intended  to,  and  should,  be  borne  by  the  United  States. 

See  sections  1908, 1869, 1870, 1876, 1883,  and  1934,  Revised 
Statutes,  and  the  act  of  February  11, 1891  (26  Stat.,  747). 
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ALLOTMENTS  OF  PAY  TO  SOLDIEES. 

Under  section  16  of  the  act  of  March  2,  1899,  which  authorizes  the  Secre- 
tary of  War  to  permit  enlisted  men  of  the  Army  to  make  allotments 
of  their  pay,  payment  in  advance,  or  without  evidence  that  the  soldier 
is  entitled  to  the  amount  allotted  at  the  time  the  payment  is  to  be 
made,  is  not  authorized. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  Sep- 
tember 20, 1899.) 

I  am  in  receipt  of  your  indorsement  dated  the  14th  instant, 
enclosing  General  Orders,  No.  149,  dated  August  17, 1899,  and 
two  letters  from  the  Paymaster-General,  and  requesting  the 
opinion  of  this  office  upon  questions  submitted  by  the  Pay- 
master-General in  connection  with  said  General  Orders,  No. 
149,  as  follows: 

"  1 .  Is ( distant  duty '  in  paragraph  1  to  be  construed  to  mean 
only  duty  beyond  the  confines  of  the  United  States,  or  does  it 
embrace  the  whole  Army  f 

"2.  At  what  date  can  payment  be  legally  made  to  allottee f 
If  at  date  of  payment  to  allottee  the  commanding  officer  has 
failed  to  forward  notice  of  any  casualty  occurring  to  allottor, 
as  required  by  paragraphs  4  and  5,  or  if  said  notice  is  for- 
warded and  fails  to  reach  the  paymaster  before  payment,  on 
whom  will  the  resixmsibility  for  overpayment  rest!  That  is, 
will  the  payment  pass  to  the  credit  of  the  paymaster! 

"In  connection  with  this  question  I  desire  to  state  that  the 
general  impression  was,  at  the  time  of  the  passage  of  the  act 
approved  March  2,  1899,  providing  for  allotments,  that  the 
allottee  should  be  paid  concurrent  with  the  payment  to  the 
allottor." 

The  questions  submitted  arise  under  section  16,  act  of 
March  2, 1899  (30  Stat.,  981),  which  provides— 

"That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized 
to  permit  enlisted  men  of  the  United  States  Army  to  make 
allotments  of  their  pay,  under  such  regulations  as  he  may  pre- 
scribe, for  the  support  of  their  families  or  relatives,  for  their 
own  savings,  or  for  other  purposes,  during  such  time  as  they 
may  be  absent  on  distant  duty,  or  under  other  circumstances 
warranting  such  action." 

By  the  terms  of  the  act  the  authority  to  permit  enlisted  men 
to  make  allotments  of  their  pay  is  vested  in  the  Secretary  of 
War. 

I  am  of  the  opinion  that  the  law  does  not  limit  the  exercise 
of  this  authority  by  the  Secretary  of  War  to  troops  while  serv- 
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ing  beyond  the  confines  of  the  United  States,  but  he  may 
determine  what  troops  are  to  be  regarded  as  "  absent  on  dis- 
tant duty;"  and  the  act  also,  in  the  modifying  phrase  "  or  under 
other  circumstances  warranting  such  action,"  authorizes  him 
to  permit  enlisted  men  of  the  Army,  who  are  not  "absent  ou 
distant  duty,"  to  make  allotments. 
Referring  to  the  second  question  submitted : 
I  think  that  the  last  clause  of  paragraph  3,  General  Orders, 
No.  149,  as  follows: 

"An  allotment  shall  be  made  payable  on  the  last  day  of  each 
month  and  for  a  stated  period" — 

is  open  to  objection,  as  it  implies  that  payment  of  an  allotment, 
made  in  advance,  may  be  made  on  the  last  day  of  each  calen- 
dar month,  without  proof  that  the  soldier  was  in  the  service 
the  entire  month  or  that  he  is  not  indebted  to  the  United  States 
in  an  amount  exceeding  all  pay  for  the  month. 

I  am  of  the  opinion  that  no  payment  can  properly  be  made 
to  an  allottee  prior  to  the  date  on  which  payment  could  have 
been  made,  under  the  Army  Regulations,  in  ordinary  course,  to 
the  soldier  in  the  most  favorable  situation  respecting  prompt 
payments;  that  is,  when  he  could  be  promptly  paid  at  the  end 
of  each  calendar  month ;  but  that  no  payment  should  be  made 
to  an  allottee  by  a  paymaster  until  he  has  evidence  that  the 
soldier  is  in  the  service  and  entitled  to  be  paid  the  full  amount 
allotted  for  the  month  for  which  payment  is  to  be  made,  over 
and  above  all  lawful  stoppages  chargeable  against  the  soldier's 
pay  for  that  month. 

Although  payment  to  the  allottee  may  be  made  under  the 
act  more  frequently  than  payment  could  be  made  to  the  soldier 
at  some  stations,  the  intention  of  the  act  is  not  so  much  to 
expedite  payments  or  to  secure  frequent  payments  as  to  save 
the  soldier  from  the  inconvenience,  delay,  risk,  and  expense  of 
transmitting  money  to  remote  places  after  it  has  been  received 
by  him  from  a  paymaster. 

It  does  not  contemplate  any  payment  in  advance  or  without 
evidence  sufficient  to  show  that  the  soldier  on  the  last  day  of 
each  month  would  be  entitled  to  be  paid  the  sum  allotted  for 
that  month. 
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"OPERATING  AGAINST  THE  ENEMY." 

Troops  Btationed  at  a  post  on  the  coast,  at  which  the  garrison  was 
increased  and  additional  vigilance  required  for  a  short  period  during 
the  war  with  Spain,  are  to  he  regarded  as  "operating  against  the 
enemy,"  within  the  meaning  of  section  7  of  the  act  of  April  26, 1898. 

(Assistant   Comptroller  Mitchell  to  Paymaster-General  Bates, 
U.  8.  A.,  September  21, 1899.) 

I  am  in  receipt,  by  your  reference  dated  August  4, 1899,  of  a 
letter  from  Maj.  G.  W.  Baird  of  the  same  date,  which  reads  as 
follows: 

"  I  have  the  honor  to  inclose  herewith  an  account  of  First 
Lieut.  Edwin  Landon,  Fourth  United  States  Artillery,  for 
difference  of  pay  between  that  of  second  lieutenant,  not 
mounted,  of  five  years'  service,  and  captain  from  May  14  to 
September  2,  both  inclusive,  1898,  during  which  period  he  was 
in  command  of  Battery  E,  Second  Artillery,  at  Portland  Head, 
Maine.  The  fact  that  he  was  exercising  such  command  is  con- 
sidered to  be  sufficiently  attested  by  the  appended  certificate 
of  the  adjutant  of  the  Second  Artillery,  based  on  the  official 
records  of  the  regiment.  Lieutenant  Landon  was  at  the  time 
a  second  lieutenant. 

"  The  claim  is  made  under  the  act  of  April  26, 1898  (30  Stat, 
365).  I  have  to  ask  if  it  is  payable  by  the  Pay  Department. 
The  construction  of  the  Attorney-General,  as  cited  in  General 
Orders,  No.  155,  Adjutant-General's  Office,  1898,  specifically 
excludes  some  troops  from  the  operation  of  the  statute.  The 
question  herewith  submitted  is  whether  Battery  E,  Second 
Artillery,  at  Portland  Head,  Maine,  was  included  within  the 
scope  of  the  law  cited. 

"  Its  status  was,  in  essentials,  the  same  as  that  of  all  the 
troops  then  occupying  our  coast  defenses." 

The  adjutant's  certificate  referred  to  reads  as  follows: 

"I  certify  that  the  regimental  records  show  First  Lieut. 
Edwin  Landon,  Fourth  Artillery  (promoted  from  second  lieu- 
tenant, Second  Artillery),  in  command  of  Battery  E,  Second 
Artillery,  at  Portland  Head,  Maine,  from  May  14,  1898,  to 
September  2,  1898,  both  dates  inclusive." 

When  a  claim  is  made  under  section  7,  act  of  April  26, 1898 
(30  Stat.,  365),  for  pay  for  exercising  a  higher  command,  and 
no  formal  orders  are  furnished  showing  the  assignment  to  the 
higher  command,  the  essential  facts  necessary  to  establish 
the  right  and  legal  obligation  of  the  claimant  to  exercise  the 
higher  command  should  appear  in  every  case.    If  the  captain 
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of  a  battery  is  present  with  his  command  or  so  situated  that 
he  can  properly  command  the  same,  he  can  not  be  relieved  of 
his  obligation  to  command,  nor  confer  a  right  to  higher  pay 
upon  his  lieutenant,  by  temporarily  giving  him  the  command 
of  his  battery. 

I  deem  it  important  in  cases  of  this  class  that  the  conditions 
necessitating  the  exercise  of  the  higher  command  and  the 
authority  under  which  it  is  exercised  should  be  shown,  as 
well  as  the  fact  that  the  command  was  exercised. 

I  have  therefore  obtained  through  the  Adjutant-General  of 
the  Army  a  report  from  the  Commanding  General,  Department 
of  the  Ea*t,  dated  August  19, 1899,  as  follows: 

"The  records  at  these  headquarters  show  that  to  provide 
proper  garrisons  for  the  defenses  at  Portland  Head,  Maine, 
during  the  war  with  Spain,  Batteries  E,  Second,  and  D,  Seventh 
Artillery,  were  assigned  to,  and  on  May  13, 1898,  Battery  E, 
Second  Artillery,  took:  station  at,  that  point  (copy  of  order 
inclosed).  By  reason  of  Major  Story  having  being  relieved 
from  command  of  the  defenses  of  Portland  Harbor,  Captain 
Sogers  of  Battery  E,  Second  Artillery,  remained  at  Fort 
Preble  and  sent  the  battery  to  Portland  Head  under  the  com- 
mand of  Lieutenant  Landon,  who  remained  there  in  command 
of  it  until  September  3,  when  he  was  detached  therefrom  for 
mustering  duty  at  Concord,  N.  H.  The  war  with  Spain  and 
the  circumstance  of  a  Spanish  fleet  at  sea  occasioned  the  estab- 
lishment of  as  strong  a  garrison  as  practicable  at  Portland 
Head*  As  a  matter  of  fact,  owing  to  subsequent  events,  no 
additional  labors  or  responsibilities  were  imposed  upon  the 
troops  and  the  officers  commanding  troops  there,  and  their 
duties  there  did  not  differ  in  any  respect  from  their  duties  in 
time  of  peace,  except  perhaps  additional  vigilance  for  a  very 
short  period.  The  movement  was  simply  precautionary.  There 
was  no  order  issued  from  these  headquarters  assigning  Lieu- 
tenant Landon  to  (a  command  above  that  pertaining  to  his 
grade.'  No  officer  senior  to  Lieutenant  Landon  was  present 
with  said  battery  during  the  period  from  May  14, 1898,  to 
September  2, 1898,  during  which  period  he  was  actually  in 
command  of  it  by  reason  of  being  the  senior  and  only  officer 
present  with  it." 

The  order  above  mentioned,  being  Special  Orders,  No.  99, 
Department  of  the  East,  so  far,  as  material  reads  as  follows : 

["Extract.] 

"  Under  approval  of  the  Secretary  of  War  and  authority  from 
the  Major-General  Commanding  the  Army,  the  following 
assignments  and  movements  of  troops  are  ordered: 

"  1.  Battery  B,  Second  Artillery,  from  Fort  Preble  to  Port- 
land Head,  Me. 
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"  Battery  D,  Seventh  Artillery,  from  Fort  Slocum,  N.  Y., 
to  Portland  Head. 

u  Battery  E,  Seventh  Artillery,  from  Fort  Slocum  to  Fort 
Preble. 

k<  Maj.  John  P.  Story,  Seventh  Artillery,  is  assigned  to  the 
command  of  Fort  Preble  and  other  defenses  of  Portland  Har- 
bor, consisting  of  Portland  Head,  Great  Diamond  Island, 
Forts  Scammel  and  Gorges,  which  are  made  subposts  of  Fort 
Preble  for  the  purposes  of  supply  and  administration.  He  will 
order  one  officer  and  a  sufficient  detachment  of  men  to  Fort 
Scammel  and  to  Great  Diamond  Island  as  soon  as  the  works 
there  are  far  enough  advanced  to  make  a  guard  necessary; 
also  he  may  retain  the  present  acting  quartermaster  and  com- 
missary at  Fort  Preble,  if  in  his  opinion  necessary." 

Evidence  was  obtained  in  connection  with  the  claim  of  Oapt. 
R.  M.  Rogers  for  pay  of  major  from  May  6, 1898,  to  October 
18, 1898,  showing  that  Gaptain  Sogers  under  proper  authority 
assumed  and  exercised  the  command  of  the  defenses  of  Port- 
land Harbor,  above  described,  and  was  properly  stationed  at 
Fort  Preble.  (See  5  Gomp.  Dec,  891.)  He  was  thus  detached 
from  Battery  E,  Second  United  States  Artillery,  so  that  he 
could  not  exercise  the  command  thereof,  and  it  now  appears 
that  no  officer  senior  to  Lieutenant  Landon  was  present  with 
said  battery,  and  that  Lieutenant  Landon  was  sent  by  Gaptain 
Rogers  in  command*  of  Battery  E  to  Portland  Head,  and  that 
he  there  exercised  the  command  of  said  battery,  "  under  an 
assignment  in  orders  issued  by  competent  authority,"  during 
the  period  from  May  14, 1898,  to  September  2, 1898,  both  dates 
inclusive.    (See  5  Gomp.  Dec.,  639). 

It  appears  from  the  report  of  the  commanding  general, 
Department  of  the  East,  and  the  orders  above  quoted,  that  the 
defenses  of  Portland  Harbor  were  strengthened  and  the  gar- 
rison increased  on  account  of  the  war  with  Spain,  and  that  for 
a  time  additional  vigilance,  not  required  in  time  of  peace,  was 
required  of  the  garrison.  These  facts  put  the  troops  serving 
there  during  the  war  with  Spain  in  the  status  of  operating 
against  an  enemy  within  the  meaning  of  section  7  of  the  act 
of  April  26, 1898.  The  amount  of  additional  labor  or  hardship 
imposed  by  the  operations  against  an  enemy  is  immaterial. 
(See  5  Gomp.  Dec.,  246,  659,  and  my  decision  in  case  of  First. 
Lieutenant  John  T.  Martin,  in  letter  to  Major  E.  W.  Halford, 
dated  September  2, 1899,  6  Gomp.  Dec.,  186.) 

I  am  of  the  opinion  that  the  evidence  in  this  case  is  suffi- 
cient to  show  that  during  the  period  above  stated,  to  wit,  from 
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May  14, 1898,  to  September  2, 1898,  Lieutenant  Landon  was 
serving  with  troops  operating  against  an  enemy  and  was  exer- 
cising the  command  of  captain,  not  mounted,  and  is  entitled 
to  the  difference  between  pay  drawn  as  a  lieutenant  and  the 
pay  of  a  captain,  not  mounted,  for  said  period. 

As  Lieutenant  Landon  is  still  in  service  in  the  Hegular 
Army  and  appropriations  are  available,  there  is  no  objection 
to  payment  of  the  difference  of  pay  by  a  paymaster  of  the 
Army,  due  care  being  exercised  to  insure  proper  references  on 
vouchers  and  such  specific  record  as  will  prevent  double  or 
erroneous  payments. 

The  vouchers  transmitted  are  returned  herewith. 


EXTKA  PAY  ON  DISCHABGE  FROM  THE  TEMPO- 
RARY FORCE  OF  THE  MARINE  CORPS. 

An  enlisted  man  in  the  temporary  force  of  the  Marine  Corps,  who  enlisted 
for  the  war  unless  sooner  discharged  by  competent  authority,  and  who 
is  discharged  on  his  own  request  before  the  exchange  of  ratifications 
of  the  treaty  of  peace  between  the  United  States  and  Spain,  did  not 
serve  the  full  time  for  which  he  enlisted,  and  is  not  entitled  to  extra 
pay  under  the  act  of  March  3,  1899. 

{Decision  by  Attestant  Comptroller  Mitchell,  September  21, 1899.) 

The  Auditor  for  the  Navy  Department,  under  date  of  Sep- 
tember 18, 1899,  has  submitted  for  approval,  disapproval,  or 
modification,  as  required  by  section  8  of  the  act  of  July  31, 1894 
(28  Stat.,  208), his  decision,  as  follows: 

"  Howard  E.  Acker  has  presented  to  this  office  a  claim  for 
extra  pay  under  the  provisions  of  the  act  of  March  3,  1899, 
authorizing  extra  pay  to  persons  who  served  during  the  war 
with  Spain.    (30  Stat,  1228.) 

"  His  enlistment  record  shows  that  he  enlisted  in  the  Marine 
Corps  for  the  war  unless  sooner  discharged  by  competent  author- 
ity. It  appears  that  lie  was  discharged  March  15, 1899,  upon 
settlement  of  his  accounts,  at  his  own  request.  The  act  of  May 
4, 1898  (30  Stat.,  370),  authorizes  the  Secretary  of  the  Navy  to 
*  enlist  at  any  time  after  the  passage  of  this  act  the  following 
additional  force  during  the  existing  war,  namely    *    *    *.' 

"The  Comptroller  has  held  (5  Conip.  Dec,  678)  that  marines 

come  within  its  provisions  authorizing  extra  pay.    The  treaty 

of  peace  between  the  United  States  and  Spain  was  signed  by 

the  respective  representatives  on  the  10th  day  of  December, 
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1898.  The  President  issued  his  proclamation  and  ratification 
of  the  treaty  on  the  11th  day  of  April,  1899,  published  in  Gen- 
eral Orders  of  the  War  Department,  72,  April  14,  1899. 

"As  the  enlistment  contracts  show  that  the  claimant  enlisted 
for  the  war,  that  hostilities  had  ceased,  and  that  he  was  not 
discharged  until  March  15, 1899, 1  have  decided  that  he  comes 
within  the  terms  of  the  act  authorizing  extra  pay  to  persons 
who  enlisted  for  the  temporary  force,  and  that  he  completed  his 
engagement  and  served  out  the  term  of  his  enlistment  and  is 
entitled  to  the  benefits  of  the  provisions  of  that  act" 

Mr.  Acker  enlisted  May  17, 1898,  as  a  private  in  the  United 
States  Marine  Corps,  for  the  period  of  the  "war,  unless  sooner 
discharged  by  competent  authority,"  and  was  discharged,  as 
stated  by  the  Auditor,  March  15, 1899.  There  was  no  contract 
that  he  would  be  discharged  at  his  own  request,  nor  had  any 
orders  been  issued  at  the  time  of  his  discharge  for  the  reduc- 
tion of  the  temporary  force  of  the  Marine  Corps.  The  war 
existing  at  the  time  of  his  enlistment  between  the  United 
States  and  the  Kingdom  of  Spain  did  not  terminate  until  the 
exchange  of  ratifications  of  the  treaty  of  peace,  April  11, 1899 
(5  Comp.  Dec,  279  and  389;  Digest  Second  Com  p.  Dec,  vol.3, 
sec  946),  and  this  date  marked  the  extent  of  his  enlistment  as 
definitely  as  though  it  had  been  inserted  in  the  enlistment 
paper. 

The  discharge  by  competent  authority  had  reference  to  such 
discharge  as  the  Government  might  grant  as  the  exigencies 
of  the  service  demanded.  A  discharge  upon  request  in  the 
absence  of  other  facts  giving  it  a  different  character  must  be 
held  to  have  been  granted  at  the  instance  and  for  the  benefit 
of  the  person  requesting  it,  and  the  person  so  discharged  is 
not  entitled  to  extra  pay. 

This  claimant  engaged  to  serve  until  April  11, 1899,  and  not 
to  such  time  as  hostilities  ceased.  In  my  opinion  he  did  not 
serve  out  the  term  of  his  engagement,  and  having  been  dis- 
charged for  his  own  convenience  is  not  eutitled  to  the  extra 
pay  claimed. 

The  decision  of  the  Auditor  is  not  approved. 
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REFUNDMENT  OF  INTERNAL-REVENUE  TAXES  ON 

TOBACCO. 

An  allowance  by  the  Commissioner  of  Internal  Revenue  nnder  section  3220, 
Revised  Statutes,  of  a  claim  for  refundment  of  taxes  erroneously  col- 
lected is  conclusive  as  to  the  facts  upon  which  the  allowance  is  made, 
but  not  as  to  questions  of  law  arising  therein. 

Section  3  of  the  act  of  June  13,  1898,  which  exempts  from  the  tax  therein 
imposed  1,000  pounds  of  manufactured  tobacco  and  20,000  cigars  or 
cigarettes,  authorizes  the  exemption  of  the  quantities  specified  only 
from  the  total  stock  of  tobacco,  cigars,  etc.,  owned  by  one  person, 
whether  stored  in  one  place  or  in  several  places. 

(Decision  by  Comptroller  Tracewell,  September  £4, 1899.) 

The  Auditor  for  the  Treasury  Department  has  submitted  for 
approval,  disapproval,  or  modification  the  following  decision 
making  an  original  construction  of  a  statute: 

"The  Raymond  Brothers  Clarke  Company,  wholesale  grocers 
at  Lincoln,  Nebr.,  had  a  branch  house  at  Deadwood,  S.  Dak., 
in  charge  of  'The  Houghton  Graham  Company.' 

uThe  Raymond  Brothers  Clarke  Company  made  return  of 
the  tobacco,  cigars,  cigarettes,  and  snuff  in  excess  of  1,000 
pounds  of  tobacco  and  20,000  cigars  and  cigarettes  held  or 
owned  by  them  at  Lincoln,  Nebr.,  and  the  total  quantity  of 
said  articles  owned  by  them  and  held  at  their  branch  house  at 
Deadwood,  S.  Dak.,  was  returned  without  any  deduction  by 
The  Houghton  Graham  Company,  and  the  additional  tax 
assessed  thereon  amounting  to  $162.18  was  paid  by  The 
Houghton  Graham  Company. 

"Said  company  now  claim  the  refund  of  the  tax  paid  on 
1,000  pounds  of  tobacco  at  3  cents  per  pound,  and  on  20,000 
cigarettes  at  30  cents  per  thousand;  total,  $36. 

"Section  3  of  the  act  of  June  13,  1898  (30  Stat.,  449);  pro- 
Tides  for  an  increase  in  the  tax  on  manufactured  tobacco,  cigars, 
cigarettes,  and  snuff,  and  also  for  an  additional  tax  on  said 
articles  that  were  held  and  intended  for  sale  by  any  person 
June  14, 1898,  on  which  the  tax  had  been  paid  subsequent  to 
April  14,  1898. 

"  Part  3  of  said  section  3  provides  that  *  Every  person  having 
on  the  day  succeeding  the  date  of  the  passage  of  this  act  any 
of  the  above-described  articles  on  hand  for  sale  in  excess  of 
one  thousand  pounds  of  manufactured  tobacco  and  twenty 
thousand  cigars  or  cigarettes,'  •  •  •  'shall  make  a  full 
and  true  return  under  oath  in  duplicate  of  the  quantity  there- 
oV   *    •    • 

"My  interpretation  of  said  section  3  is  that,  if  a  return  be 
made  by  the  owner  of  tobacco,  cigars;  cigarettes,  and  snuff 
for  the  quantity  on  hand  at  his  principal  place  of  business, 
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and  a  return  for  the  quantity  held  for  sale  at  Ins  branch  house 
or  agency  be  made  by  another  person  in  charge  of  the  branch 
house,  the  law  only  allows  one  exemption  of  1,000  pounds  of 
tobacco  and  20,000  cigars  or  cigarettes,  and  not  an  exemption 
for  each  place  of  business." 

It  appears  that  the  firm  of  Eaymond  Brothers  Clarke  Com- 
pany was  the  sole  owner  of  a  stock  of  tobacco,  cigars,  and 
cigarettes,  a  part  of  which  was  held  at  the  principal  store  of 
the  firm  at  Lincoln,  Nebr.,  and  a  part  by  agents  of  the  firm  at 
Deadwood,  S.  Dak.  In  making  return  of  this  tobacco,  etc., 
the  exemptions  provided  by  law  were  deducted  from  the  stock 
held  at  Lincoln  only,  and  the  firm  now  claims  that  it  is  entitled 
to  deduct  the  exemptions  from  the  stock  held  at  Deadwood 
also,  and  to  a  refund  of  the  tax  paid  thereon. 

Iu  a  communication  addressed  to  the  collector  of  internal 
revenue  at  Philadelphia,  dated  June  28, 1898,  the  Commissioner 
of  Internal  Revenue  advised  the  collector  that  the  owner  of 
two  or  more  stocks  of  tobacco,  etc.,  held  in  different  places, 
will  be  allowed  to  make  a  return  for  each  place;  and  that 
"the  person  or  firm  making  the  return  will  be  allowed  an 
exemption  of  1,000  pounds  of  tobacco  and  20,000  cigars  or 
cigarettes  at  each  place,  excess  stot?k  only.7' 

The  present  claim  has  been  certified  by  the  Commissioner  of 
Internal  Revenue  in  the  sum  of  $36  for  u  refund  of  taxes  ille- 
gally collected.77  It  has  been  both  contended  and  denied  that 
the  certificate  of  the  Commissioner  of  Internal  Revenue  allow- 
ing a  refund  of  taxes  illegally  collected  is  conclusive  upon  the 
accounting  officers  of  the  Treasury,  and  it  was  for  a  long  time 
a  controverted  question.  The  question  has  been  considered  in 
1  Lawrence,  First  Comp.  Dec,  194, 258, 340, 535;  2  id,,  105, 502; 
3  id.,  129;  Kaufman  v.  United  States,  11  Ct.  CL,  659;  Woolner 
v.  United  States,  13  Ct.  01.,  355;  First  National  Bank  of  Green- 
castle  v.  United  States,  15  Ct.  CL,  225;  Real  Estate  Savings 
Bank  of  Pittsburg  v.  United  States,  16  Ct.  CI.,  335;  Barnett  v. 
United  States,  id.,  515 ;  United  States  v.  Kaufman,  96  U.  S.,  567 ; 
United  States  v.  Savings  Bank,  104  U.  S.,  728;  Dugcm  v.  United 
States,  34  Ct.  CI. 

The  provision  of  the  Revised  Statutes  which  authorizes  the 
Commissioner  of  Internal  Revenue  to  refund  taxes  erroneously 
collected  is  as  follows : 

"See.  3220.  The  Commissioner  of  Internal  Revenue,  subject 
to  regulations  prescribed  by  the  Secretary  of  the  Treasury,  is 
authorized,  on  appeal  to  him  made,  to  remit,  refund,  and  pay 
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back  all  taxes  erroneously  or  illegally  assessed  or  collected,  all 
penalties  collected  without  authority,  and  all  taxes  that  appear 
to  be  unjustly  assessed  or  excessive  in  amount,  or  in  any 
manner  wrongfully  collected." 

The  question  in  the  Kaufman  case  (11  Ot.  CI.,  659)  was 
whether  the  Court  of  Claims  had  jurisdiction  of  a  suit  brought 
by  a  claimant  to  recover  au  allowance  made  by  the  Commis- 
sioner of  Internal  Revenue  for  a  refund  of  taxes.  The  court 
decided  that  it  had  jurisdiction,  and  I  see  no  reason  to  question 
the  correctness  of  this  decision.  But  in  its  opinion  it  made  use 
of  language  which  was  interpreted  to  imply  that  the  allowance 
by  the  Commissioner  was  conclusive  upon  the  accounting 
officers.    The  language  referred  to  is  as  follows: 

"The  Commissioner  of  Internal  Revenue  has  determined 
the  questions  which  were  within  his  jurisdiction,  has  awarded 
an  allowance,  has  filed  his  certificate  therefor  with  the  Comp- 
troller of  the  Treasury,  and  has  exhausted  his  jurisdiction. 

u  Nothing  more  remains  to  be  done  except  the  passing  of 
the  claim  by  the  accounting  officers  of  the  Department,  and 
the  issuing  of  a  warrant  for  payment."    ( Ztf .,  670.) 

This  case  was  appealed  to  the  Supreme  Court  ( United  States 
v.  Kaufman,  96  U.  S.,  567),  and  the  following  language  was 
used  by  that  court  in  its  opinion : 

"  It  is  now  insisted  that  the  finding  of  an  allowance  by  the 
Commissioner  is  uqt  enough,  and  that  the  court  should  have 
gone  behind  the  allowance,  and  found  the  facts  in  respect  to 
the  original  claim.  Such,  we  think,  is  not  the  law.  To  say 
the  least,  the  allowance  of  a  claim  under  this  statute  is  equiva- 
lent to  an  account  stated  between  private  parties,  which  is 
good  until  impeached  for  fraud  or  mistake.  It  is  not  the 
allowance  of  an  ordinary  claim  against  the  Government  by  an 
ordinary  accounting  officer,  but  the  adjudication  by  the  first 
tribunal  to  which  the  matter  must  bylaw  be  submitted.  Until 
so  submitted,  and  until  so  adjudicated,  there  is  not  even  a 
prima  facie  liability  of  the  Government;  but  when  submitted, 
and  when  allowed  upon  the  adjudication,  the  liability  is  com- 
plete until  in  some  appropriate  form  it  is  impeached." 

The  court  appears  to  refer  to  a  finding  of  facts  by  the  Com- 
missioner, and  not  to  his  conclusions  of  law.  This  is  in  agree- 
ment with  a  long  line  of  decisions.  In  Lynde  v.  The  County 
(16  Wall.,  6,  13),  the  court  said : 

"  It  is  a  settled  rule  of  law  that,  where  a  particular  func- 
tionary is  clothed  with  the  duty  of  deciding  such  a  question 
(one  of  fact),  his  decision,  in  the  absence  of  fraud  or  collusion, 
m  final" 
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This  is  probably  all  the  Supreme  Court  meant  to  say  in  the 
Kaufman  case.  So,  in  the  Woolner  case  (13  Ct.  CL,  366)  the 
Court  of  Claims  said  : 

"When  the  law  intrusts  the  decision  of  any  question  of  fact 
to  a  designated  public  officer,  the  sufficiency  of  the  evidence 
depends  upon  his  own  judgment,  and  can  not  be  reviewed  by 
any  other  officer  or  any  tribunal.  What  would  be  sufficient 
for  him  might  not  be  sufficient  for  other  minds,  and  what 
would  be  sufficient  for  others  might  be  quite  insufficient  for 
him.  It  is  enough  for  us  to  know  that  the  commissioner 
acted  upon  some  evideuce  which  was  satisfactory  to  himself." 

In  the  case  of  First  National  Bank  of  Greencastle  (15  Ct.  CL, 
230),  referring  to  the  First  Comptroller  and  the  Secretary  of 
the  Treasury,  the  Court  of  Claims  also  said : 

"  Neither  of  those  officers  has  authority  to  review  the  evi- 
dence upon  which  the  commissioner  acted  in  makiug  such 
allowances,  nor  to  overrule  his  findings  in  matters  which  the 
law  intrusts  to  his  individual  judgment." 

In  United  States  v.  Savings  Bank  (104  U.  S.,  733),  the  Supreme 
Court,  referring  to  its  opinion  in  the  Kaufman  case,  said: 

"Whether  his  allowance  is  conclusive  on  the  other  officers 
through  whose  hands  it  must  necessarily  pass  before  it  can  be 
paid  by  the  Treasurer  we  did  not  then  and  need  not  now 
decide.  All  we  said  then,  and  all  we  say  now,  is  that  if  pay- 
ment is  not  made  by  reason  of  the  refusal  of  any  of  the  officers 
of  the  Department  to  pass  or  pay  the  claim  after  it  has  once 
been  allowed  by  the  commissioner,  the  allowance  may  be  used 
as  the  basis  of  an  action  against  the  United  States  in  the 
Court  of  Claims,  where  it  will  be  prima  facie  evidence  of  the 
amount  that  is  due  and  put  on  the  Government  the  burden 
of  showing  fraud  or  mistake." 

A  question  of  law  was  involved  in  this  case,  and  the  fact 
that  the  court  did  not  rest  the  case  on  the  allowance  by  the 
commissioner,  but  proceeded  to  decide  the  question  of  law, 
indicates  that  the  language  used  in  the  opinion  is  to  be  re- 
stricted to  the  findings  of  fact  by  the  commissioner. 

This  point  is  made  clear  in  the  case  of  Medbury  v.  United 
States  (173  U.  S.,  492,  497).  This  case  arose  under  the  act  of 
June  16, 1880  (21  Stat,  287),  section  2  of  which  provided  that 
in  all  cases  where  persons  had  paid  double  minimum  price  for 
laud  which  had  afterwards  been  found  not  to  be  within  the 
limits  of  a  railroad  land  grant  the  excess  of  $1.1*5  per  acre  shall 
be  repaid  by  the  Secretary  of  the  Interior  to  the  purchaser;  and 
section  3  of  the  act  authorized  the  Secretary  of  the  Interior  to 
make  the  payments  provided  for  by  the  act  out  of  any  money 
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in  the  Treasury  not  otherwise  appropriated.  Application  hav- 
ing been  made  to  the  Secretary  of  the  Interior  for  the  repay- 
ment of  such  excess  of  price  paid  for  lands,  and  payment 
having  beeu  refused,  suit  was  brought  to  recover  such  excess. 
In  deciding  the  case  jn  favor  of  the  plaintiff,  the  Supreme 
Court  said: 

"If  there  were  any  disputed  questions  of  fact  before  the 
Secretary  his  decision  iu  regard  to  those  matters  would  prob- 
ably be  conclusive  and  would  not  be  reviewed  in  any  court; 
but  where,  as  in  this  case,  there  is  no  disputed  question  of 
fact  and  the  decision  turns  exclusively  upon  the  proper  con- 
struction of  the  act  of  Congress,  the  decision  of  the  Secretary 
refusing  to  make  the  payment  is  not  final." 

In  the  case  of  Dugan  v.  United  States,  decided  by  the  Court 
of  Claims  June  5, 1899,  the  question  of  the  conclusiveness  of 
an  allowance  by  the  Commissioner  of  Internal  Eevenue  for  a 
refund  of  a  tax  erroneously  collected  was  again  considered. 
In  this  case  the  court  said : 

" There  is  no  contention  that  the  allowances  or  awards  thus 
made  were  procured  by  fraud,  or  that  any  mistakes  in  mathe- 
matical calculations  exist.  On  the  contrary,  the  Government's 
counsel  insists  that  the  decision  of  the  commissioner  is  con- 
clusive, and  therefore  not  open  to  review  by  either  the  account- 
ing officers  of  the  Treasury  Department  or  the  courts. 

"The  question  is,  therefore,  had  the  commissioner  authority 
and  power  under  the  statute  quoted  to  make  the  allowance  or 
awards  referred  to? 

"His  decision  in  respect  to  disputed  questions  of  fact,  in 
the  absence  of  fraud  or  mistakes  in  mathematical  calculation, 
would  certainly  be  final  and  not  open  to  review,  but  in  the 
absence  of  disputed  questions  of  fact,  where  his  decision 
involves  the  construction  of  the  law  under  which  he  acts,  we 
tbink  a  different  rule  applies." 

The  court  then  quotes  what  was  said  by  the  Supreme  Court 
on  this  point  in  the  case  of  Medbury  v.  United  States,  supra. 

The  present  case  is  precisely  the  same  in  principle.  The 
facts  are  undisputed,  and  the  sole  question  is  as  to  the  proper 
construction  of  section  3  of  the  act  of  June  13, 1898,  supra. 
I  concur  with  the  Auditor  iu  the  opinion  that  this  section 
authorizes  the  exemption  ot  only  1,000  pounds  of  tobacco  and 
20,000  cigars  or  cigarettes  from  the  total  stock  of  tobacco, 
cigars,  etc.,  owned  by  any  one  person  or  company,  whether 
stored  in  one  place  or  in  several  places.  The  language  of  the 
statute  is  that  "  every  person  having  #  *  *  on  hand  for 
sale*  tobacco,   cigars,  cigarettes,  etc.,  "in   excess  of  1,000 
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pounds  of  manufactured  tobacco  and  20,000  cigars  or  ciga- 
rettes," shall  make  a  full  return  under  oath  of  the  quantity 
thereof.  '1  he  act  makes  no  provision  in  reference  to  the  place 
where  the  tobacco,  etc.,  may  be  stored,  whether  in  one  place 
or  in  several,  or  whether  in  the  possession  of  the  owner  or  his 
agents.  The  purpose  of  these  exemptions  undoubtedly  is  to 
relieve  small  dealers  of  the  burden  of  the  tax,  but  to  secure 
uniformity  in  the  tax  the  exemptions  are  made  applicable  to  all 
persons.  But  only  the  specified  exemptions  are  authorized  to 
be  made  from  the  stock  of  any  one  person,  and  a  duplication 
or  triplication  of  them  because  the  stock  held  by  a  particular 
person  is  distributed  in  different  places  is  not  justified  either 
by  the  language  or  the  purpose  of  the  provision. 
The  decision  of  the  Auditor  is  approved. 


FEES   AND   COSTS   IK  EXTEADITION  CASES. 

All  costs  taxed  in  extradition  cases  are  payable  from  the  appropriation  for 
fees  and  costs  in  extradition  cases,  and  the  amount  so  taxed  is  to  be 
certified  for  reimbursement  by  the  foreign  government  irrespective  of 
the  amount  actually  payable  by  the  United  States  to  its  officers. 

(Decision  by  Comptroller  Tracewell,  /September  23, 1899.) 

The  Auditor  for  the  State  and  other  Departments,  in  an 
account  rendered  by  William  Henkel,  marshal  for  the  southern 
district  of  New  York,  for  fees  and  costs  in  an  extradition  case, 
gave  credit  to  said  marshal  for  fees  which  should  not  have 
been  allowed,  because  services  were  rendered  by  office  deputy 
marshals. 

The  said  account  is  therefore  revised  on  my  own  motion,  and 
in  connection  with  said  revision  the  question  submitted  by  the 
Attorney-General  in  his  letter  of  March  11,  1899,  is  also 
considered. 

The  Attorney-General's  letter  is  as  follows: 

u  It  appears  from  copies  of  certificates  of  settlement  that  it 
is  the  practice  of  the  Auditor  for  the  State  and  other  Depart- 
ments to  settle  accounts  rendered  by  United  States  marshals 
for  expeuses  incurred  in  extradition  cases,  under  the  regular 
judiciary  appro] Hint  ions,  and  to  effect  a  subsequent  transfer 
by  counter  warrant  from  the  appropriation  4  Fees  and  costs 
in  extradition  cases.' 

"  It  also  appears  from  certificate  No.  49088  that  the  amount 
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transferred  from  the  last-named  appropriation  may  be  in  excess 
of  the  amount  allowed  to  the  United  States  marshal.  This 
difference  may  arise  from  the  fact  that  the  charges  payable  by 
the  foreign  government  may  exceed  the  amount  allowable  by 
the  United  States  to  the  marshal  on  account  of  the  specific 
services  involved.  This  view,  however,  does  not  appear  to  be 
sustained  by  certificates  Nos.  50224  and  50225,  from  which  it  is 
evident  that  the  sum  of  15  cents  was  allowed  to  the  marshal 
and  transferred  by  counter  warrant;  yet  the  marshal's  report 
of  fees  earned  in  this  case  by  Office  Deputy  James  H.  Waters 
was  *9.28. 

44  It  will  be  noted  from  paragraph  340  of  the  instructions  to 
United  States  marshals  and  others,  effective  from  and  after 
January  1,  1899,  that  this  Department  has  advised  United 
States  marshals  that  fees  and  costs  in  extradition  cases  are 
not  payable  from  the  regular  judiciary  funds,  aud  it  has  been 
customary  to  direct  marshals  to  advance  the  money  for  defray- 
ing expenses  incurred  in  such  cases  from  their  personal 
resources  and  await  reimbursement  from  the  specific  appropri- 
ation provided  therefor. 

44  In  order  that  proper  response  may  be  made  to  inquiries  of 
United  States  marshals  arising  from  the  apparent  conflict 
between  the  Auditor's  allowances  and  settlements  and  the 
instructions  of  this  Department,  you  nre  requested  to  state 
whether  the  regular  judiciary  appropriations  are  deemed  prop- 
erly available  for  the  payment  of  fees  and  costs  in  extradition 
cases." 

The  Auditor,  under  date  of  the  17th  ultimo,  answering  the 
Attorney-General's  communication,  expresses  his  views  upon 
the  case  as  therein  presented,  with  a  view  to  a  solution  of  the 
vexed  question  .involved,  as  follows: 

"  Section  4  of  the  act  of  August  3, 1882  (22  Stat.,  215),  en- 
titled  4Au  act  regulating  fees  and  practices  in  extradition 
cases,'  provides '  that  all  witness  fees  aud  costs  of  every  nature 
in  cases  of  extradition,  including  the  fees  of  the  commissioner, 
shall  be  certified  by  the  judge  or  commissioner  before  whom 
the  hearing  shall  take  place  to  the  Secretary  of  State  of  the 
United  States,  who  is  hereby  authorized  to  allow  the  payment 
thereof  out  of  the  appropriation  to  defray  the  expenses  of  the 
judiciary.' 

64  Congress  has,  however,  from  year  to  year  made  an  appro- 
priation 'To  enable  the  Secretary  of  State  to  comply  with  the 
requirements  of  the  fourth  section  of  "An  act  regulating  fees 
and  practices  in  extradition  cases,"  approved  August  3,  1882, 
to  be  disbursed  by  the  Secretary  of  State.' 

44  It  has  been  the  practice  in  this  office  in  such  cases  as  men- 
tioued  by  the  Attorney  General  to  allow  the  marshal  credit  in 
the  first  instance  from  the  appropriation  4  Salaries,  fees,  and 
expenses  of  marshals,  United  States  Courts,'  this  being  a  judi- 
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ciary  appropriation,  and  then  to  reimburse  this  appropriation 
by  the  transfer  from  the  appropriation  4  Fees  and  costs  in  ex- 
tradition cases,'  quoted  above.  The  opinion  of  this  office  is 
that  all  the  expenses  of  the  office  of  United  States  marshal, 
in  the  way  of  fees  aud  expenses  of  his  deputies,  should  be  paid 
from  the  appropriation  *  Salaries,  fees,  and  expenses  of  mar- 
shals, United  States  Courts.'  This  seems  to  be  sustained  by  a 
decision  of  the  Comptroller.  (See  3  Comp.  Dec.,  601.)  But  in- 
asmuch as  Congress  has  made  a  specific  appropriation  for  fees 
and  costs  in  extradition  cases,  this  office  has  thought  it  proper 
to  reimburse  the  appropriation  under  which  the  marshal  was 
allowed  credit  for  the  fees  and  expenses  paid  to  his  deputies 
from  this  last-named  appropriation. 

uThe  question  which  has  been  involved  in  the  settlement  of 
these  accounts  has  been  the  amount  of  fees  and  costs  to  be 
collected  from  the  foreign  government  in  those  extradition 
cases  in  which  process  has  beeu  served  by  office  deputy  mar- 
shals, no  fees  bring,  in  fact,  allowed  and  paid  by  the  Govern- 
ment, but  only  expenses. 

44  In  the  case  referred  to  by  the  Attorney-General,  judiciary 
certificate  No.  49087,  credit  appears  to  have  beeu  given  the 
marshal  for  fees  as  well  as  expenses,  whereas  credit  for  only 
the  expenses  should  have  been  given  to  him,  the  process  hav- 
ing been  served  by  an  office  deputy  marshal. 

44  It  appears  to  me  that  it  would  be  well  if  the  Comptroller 
could  open  this  whole  question  and  lay  down  a  rule  for  the 
guidance  of  the  Department  of  Justice  and  this  office  in  the 
settlement  of  these  claims,  which  have  always  been  vexatious." 

It  is  first  to  be  observed  that  the  act  of  1882  as  cited  by  the 
Auditor  purports  to  regulate  the  practice  in  extradition  cases. 

The  appropriation  act  of  March  9,  1898  (30  S^tat.,  265),  in  re- 
lation to  fees  and  costs  in  extradition  cases,  provides  for  the 
payment  thereof  to  the  extent  of  $5,000  in  the  manner  set 
forth  in  the  first  clause  of  said  sectiou,  quoted  by  the  Auditor. 
The  second  clause  of  said  section  further  provides  that: 

44  The  Secretary  of  State  shall  cause  the  amount  of  said  fees 
and  costs  so  allowed  to  be  reimbursed  to  the  Government  of 
the  United  States  by  the  foreign  government  by  whom  the 
proceedings  for  extradition  may  have  beeu  instituted." 

The  question  naturally  arising  in  view  of  these  two  acts  is 
whether  there  was  any  intention  in  Congress  by  the  appro- 
priation act  to  modify  the  act  of  1882.  The  language  of  the 
current  appropriation  act  is  the  same  as  that  of  July  7,  1884 
(23  Stat.,  235),  when  it  first  made  its  appearance. 

Did  Congress  intend  by  the  act  of  1884  to  supersede  or  sub- 
stitute the  appropriation  "Fees  and  costs  in  extradition 
cases"  for  the  judiciary  appropriation  provided  for  by  said  act 
of  1882! 
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It  is  contended  that  the  appropriation  act  of  1884  had  and 
has  the  effect  of  modifying  to  that  extent  the  practice  there- 
tofore prevailing  of  paying  fees  and  costs  in  extradition  cases 
out  of  a  judiciary  appropriation  by  making  them  payable 
thereafter  ont  of  an  appropriation  expressly  providing  for  the 
exclusive  control  thereof  by  the  Secretary  of  State  and  to  be 
disbursed  by  him,  which  language  has  been  continued  from 
year  to  year.  In  this  view  of  the  effect  of  the  appropriation 
act  of  1884,  the  State  Department,  I  am  informed,  concurs, 
although  its  practice  in  such  cases  has  not  been  altogether  in 
harmony  therewith. 

Before  the  passage  of  the  Dockery  Act  in  1894  the  practice 
was  to  transmit  the  accounts  to  the  Secretary  of  State,  by 
whom  they  were  referred  to  the  then  called  Fifth  Auditor,  by 
whom  they  were  certified  to  the  First  Comptroller  for  settle- 
ment, which  was  made  directly  out  of  the  appropriation  in 
question. 

Since  the  Dockery  Act  was  passed  the  system  of  accounting 
in  these  cases  was  changed  so  as  to  make  the  accounts  trans- 
missible in  the  first  instance  to  the  Department  of  Justice  for 
administrative  examination,  pursuant  to  section  13  of  said  act 
(28  Stat.,  210),  which  is  as  follows: 

u  Before  transmission  to  the  Department  of  the  Treasury, 
the  accounts  of  *  *  *  marshals  »  •  *  made  out  and 
approved  as  required  by  law,  *  *  *  and  all  other  accounts 
relating  to  the  business  of  the  Department  of  Justice  or  of 
the  courts  of  the  United  States  other  than  consular  courts, 
shall  be  sent  with  their  vouchers  to  the  Attorney-General  and 
examined  under  his  supervision." 

The  practice  then  was  for  the  Department  of  Justice  to  refer 
such  accounts  to  the  Secretary  of  State  by  whom  they  were 
approved  and  transmitted  for  audit  and  settlement  to  the 
Auditor  for  the  State  and  other  Departments  and  payment 
was  made  direct  from  the  appropriation  in  question  after 
examination  by  the  diplomatic  and  consular  division  of  said 
Auditor's  office  (the  judiciary  division  of  said  office  assisting 
to  the  extent  of  determining  what  fees  were  or  were  not  allow- 
able under  existing  laws),  and  completing  the  settlement  by 
certification. 

The  present  practice  is,  as  the  Auditor  has  indicated,  to 
have  all  accounts  in  .extradition  cases  transmitted  to  the 
Department  of  Justice,  where  an  administrative  examination 
is  given  to  them,  thence  to  the  Secretary  of  State  for  bis 
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approval  subject  to  tbe  audit  by  the  judiciary  division  of  the 
Auditor  for  the  State  and  other  Departments,  and  because  of 
the  fact  that  the  act  of  May  28, 1896,  contemplates  the  pay- 
ment of  fees  and  expenses  earned  and  incurred  by  marshals 
and  their  deputies  to  be  paid  from  the  appropriation  for 
salaries,  fees,  and  expenses  of  marshals. 

This  practice  seems  to  have  originated  with  the  Auditor,  as 
set  fortn  in  a  letter  to  the  Attorney-General,  dated  July  29, 
1897,  and  it  is  therein  also  suggested  that — 

"When  chargeable  to  a  foreign  government  a  separate 
account  for  the  fees  and  expenses  should  be  made  up  for 
transmittal  to  the  State  Department  for  collection  and  deposit, 
but  not  for  statement  in  the  name  of  the  marshal,  whatever  is 
payable  to  the  marshal  or  deputy  being  allowed  in  his  regular 
account  under  the  appropriation  '  Salaries,  fees,  and  expenses 
of  marshals,'  as  there  seems  to  be  no  necessity  for  drawing 
upon  the  appropriation  '  Fees  and  costs  in  extradition  cases,' 
and  to  state  accounts  under  this  appropriation  is  confusing, 
inasmuch  as  in  some  cases  fees  would  be  chargeable  to  the 
foreign  government  although  not  payable  to  a  marshal  or 
office  deputy  or  to  a  field  deputy  who  has  made  his  maximum 
compensation." 

The  point  is  made  that  an  account  in  an  extradition  case  is 
not  such  an  account  designated  as  judiciary  or  appertaining 
to  a  United  States  court,  and  therefore  does  not  come  within 
the  provision  of  the  act  of  February  22, 1875  (18  Stat.,  333), 
because  it  does  not  require  to  be  approved  by  a  court  or  other- 
wise, no  administrative  examination  by  the  Department  of 
Justice  being  therefore  necessary.  It  must  be  admitted  there 
is  some  color  to  this  contention,  because  under  section  4  of  the 
act  of  1882  it  is  not  required  to  be  approved,  but  such  an 
account  "shall  be  certified  by  the  judge  or  commissioner 
before  whom  the  hearing  shall  take  place  to  the  Secretary  of 
State,"  who  it  would  seem,  under  section  22  of  said  Dockery 
Act,  should  make  administrative  examinations  of  accounts 
sent  them.    That  section  provides  as  follows: 

u*  »  •  Xt  shall  also  be  the  duty  of  the  heads  of  the  sev- 
eral Executive  Departments  *  *  *  to  make  appropriate 
rules  and  regulations  to  secure  a  proper  administrative  exami- 
nation oi  all  accounts  sent  to  them  »  »  *  before  their 
transmission  to  the  Auditors,"  etc. 

In  this  connection  it  is  to  be  noted  that  in  extradition  cases 
the  United  States  is  not  a  party  to  the.  action,  the  proceeding 
being  instituted  by  the  representatives  of  a  foreign  govern- 
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meat,  and  is  therefore  properly  entitled  "  itt  the  matter  of  the 
application  for  the  extradition  of  *  *  *  under  the  treaty 
between  the  United  States  and    »    *    •    .» 

Sections  5270  and  6271,  Revised  Statutes,  relating  to  extra- 
dition, provide  the  method  of  initiating  and  enforcing  each 
proceedings,  the  same  as  in  criminal  cases  where  the  United 
States  is  the  plaintiff,  yet  it  does  not  follow  that  they  are 
United  States  cases. 

The  disposition  of  the  State  Department  has  been  to  accede 
to  the  practice  of  allowing  an  administrative  examination  by 
the  Department  of  Justice  because  of  the  tact  that  the  officers 
rendering  services  in  extradition  cases  were  judicial  or  minis* 
terial  officers  under  the  supervision  of  the  Department  of  Jus- 
tice, with  whose  charges  for  fees  and  costs  the  Department  of 
Justice  was  more  familiar. 

This  change  in  the  practice,  according  to  the  Auditor,  was 
necessitated  by  the  provisions  of  the  law  of  May  28, 1896  (29 
Stat.,  181),  by  which  marshals  became  salaried  officers,  which 
change,  I  am  informed,  was  acquiesced  in  at  that  time  by  the 
Attorney-General,  it  being  deemed  desirable  to  have  accounts 
of  marshals  in  extradition  oases  rendered  and  paid  out  of  the 
salaries,  fees,  and  expenses  appropriation,  the  words  uor  oth- 
erwise" in  the  annual  appropriation  for  marshals  being  consid- 
ered broad  enough  to  take  in  extradition  cases,  and  that  to 
state  accounts  under  this  appropriation  would  be  less  confus- 
ing than  if  stated  under  the  appropriation  for  "Fees  and  costs 
in  extradition  cases."  The  reference  by  the  Auditor  to  3  Comp. 
Dec,  601,  does  not  seem  altogether  appropriate,  the  facts  being 
so  dissimilar. 

The  condition  of  things  both  as  .relates  to  the  practice  and 
the  proper  understanding  of  the  law  applicable  thereto  is  evi- 
dently one  of  some  difficulty. 

In  the  case  before  us  on  revision  this  condition  is  painfully 
apparent. 

The  account  of  Marshal  Henkel  shows  arrest  made  of  one 
Barend  Joseph  Stranders  on  warrants  issued  by  a  United 
States  commissioner  at  New  York  City  in  July,  1898,  and  serv- 
ices rendered  by  four  different  office  deputies  at  different  times 
between  July  8  and  October  15, 1898,  in  transporting  the  pris- 
oner back  and  forth  from  court  to  jail,  for  attendance  before  the 
commissioner  and  for  commitment  to  jail. 

The  marshal  in  his  account  current,  under  the  caption  of 
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"Fees  and  costs  iii  extradition  cases,"  summarizes  the  fees 
earned  by  the  said  office  deputies,  amounting  to  (56.22,  to 
which  he  makes  oath  in  the  usual  manner  as  to  the  rendition 
of  the  services,  the  necessity  for  the  incurring  of  the  expenses, 
and  that  the  disbursements  charged  have  been  fully  paid.  As 
a  matter  of  fact  there  were  no  expenses  or  disbursements. 

This  account  was,  on  the  18th  day  of  October,  1898,  in 
presence  of  an  assistant  United  States  attorney,  in  open 
court,  approved  as  to  the  amount,  etc.,  by  the  United  States 
district  court  for  the  southern  district  of  New  York. 

On  the  23d  of  November,  1898,  said  account  was  indorsed, 
examined,  and  entered  by  the  Department  of  Justice  and  re- 
ferred to  the  Secretary  of  State  under  "  Appropriation  for  fees 
and  costs  in  extradition  cases,  1899,"  under  which  caption  the 
Department  of  State,  by  the  Third  Assistant  Secretary,  in- 
dorsed the  same  "Approved  for  examination  and  settlement " 
and  transmitted  the  same  to  the  Auditor  for  the  State  and 
other  Departments. 

Under  date  of  December  8,  1898,  the  Auditor  stated  an 
account  in  which  credit  was  given  the  marshal  for  (56.22, 
under  the  appropriation  for  "  Salaries,  fees,  and  expenses  of 
marshals,  United  States  courts,  1899,"  making  the  usual  cer- 
tificate therefor,  Judicial  No.  49087. 

On  the  same  day  the  Auditor  stated  an  account  under  the 
appropriation,  "Fees  and  costs  in  extradition  cases,"  and  cer- 
tified the  same  amount  as  a  balance  due  the  marshal,  not  as  a 
personal  credit,  but  by  counter  warrant  in  favor  of  the  United 
States  Treasurer  "to  be  by  him  deposited  on  account  of  the 
appropriation  for  salaries,  fees,  aud  expenses  of  marshals, 
United  States  courts,  1899,"  Judicial  No.  49088. 

In  answer  to  a  letter  of  this  office  of  the  23d  instant  in 
which,  for  reasons  apparent,  it  was  proposed  to  recharge  the 
amount  improperly  credited  to  the  marshal  in  his  salary,  fee, 
and  expense  account,  the  marshal  explains  that  he  made  it  out 
on  the  same  sort  of  a  blank  (including  the  affidavit  which  he 
admits  was  misleading)  used  by  his  predecessor,  and  which  is 
the  same  as  furnished  by  the  Department  of  Justice  for  use  by 
marshals  in  making  out  their  regular  salary,  fee,  and  expense 
accounts  current.  He  further  explains,  inclosing  correspond- 
ence with  the  Department  of  Justice  to  substantiate  his  expla- 
nation, that  though  given  credit  as  aforesaid,  in  his  account 
for  the  June  quarter,  1899,  he  deposited  an  amount  of  balance 
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on  hand  under  the  salaries,  fees,  and  expenses  account  for  the 
fiscal  year  1899,  greater  by  956.22  than  the  balance  stated  by 
the  Auditor  as  due  to  the  United  States. 

The  marshal  will  therefore  be  charged  with  the  amount  in 
question  to  make  his  account  conform  to  the  fact.  In  the  other 
accounts  referred  to  by  the  Attorney-General,  Judicial  Nos. 
50224  and  50225,  Marshal  Swift,  district  of  Massachusetts, 
similar  conditions  exist  as  to  tbe  form  of  account  rendered,  its 
approval  by  the  court,  administrative  examination  by  the 
Department  of  Justice,  approval  by  the  Secretary  of  State, 
and  form  of  statement  and  certification  by  the  Auditor  out  of 
au  appropriation  for  salaries,  fees,  and  expenses  of  marshals 
by  certificate  No.  50224,  and  then  out  of  the  extradition  appro- 
priation— to  reimburse  the  former — by  certificate  No.  50225. 

There  is  a  difference,  however,  in  the  two  settlements,  sug- 
gestive and  illustrative  of  the  confusion  likely  to  exist  under 
the  present  practice.  In  the  HenJcel  case  all  fees  were  charged 
to  the  extradition  fund,  which  were  not  an  actual  expense  to 
the  marshal  and  not  paid  by  the  United  States  as  such,  and 
were  presumably  paid  by  the  foreign  government  interested, 
while  in  the  Swift  case,  the  expenses,  15  cents,  were  charged 
to  that  fund  and  presumably  reimbursed  by  the  foreign  gov 
eminent  interested,  whereas,  as  a  matter  of  fact,  (9.28  fees 
were  earned,  though,  because  earned  by  an  office  deputy,  were 
not  paid  to  such  deputy  or  credited  to  the  marshal. 

One  important  question  arising  out  of  this  condition  of  things 
is  as  to  the  liability  of  the  foreign  government  for  moneys  actu- 
ally paid  out  and  fees  earned  though  not  actually  paid  by  the 
United  States  as  such  in  the  case  of  office  deputies,  but  where 
in  the  case  of  a  field  deputy  a  liability  of  three-fourths  his  fees 
earned  is  assumed. 

And  in  order  to  avoid  any  possible  confusion,  and  because  of 
the  condition  of  treaties  with  foreign  countries  which  might 
affect  the  present  practice,  and  as  the  best,  most  convenient, 
and  proper,  and  at  the  same  time,  legal  way  out  of  all  possible 
complications,  I  herein  suggest  the  remedy  by  recommending 
that  the  practice  which  now  obtains  of  paying  accounts  of  such 
character  out  of  a  judiciary  appropriation  be  abolished. 

It  seems  to  me  that  what  the  foreign  government  pays  or 
should  pay  is  not  measured  by  the  amount  paid  by  this  Gov- 
ernment of  fees  to  its  officers,  but  by  what  is  taxed  as  fees  and 
costs  or  expenses. 
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It  is  provided  by  section  4  of  the  act  of  August  3, 1882,  zupra, 
that  all  costs  taxed  in  extradition  cases  for  fees  as  witnesses, 
commissioners,  and  other  officers,  should  be  certified  by  the 
judge  or  commissioner  before  whom  the  case  is  heard  to  the 
Secretary  of  State,  in  order  that  he  may  cause  the  amount  of 
said  taxed  costs  and  expenses  to  be  reimbursed  to  the  Govern- 
ment of  the  United  States  by  the  foreign  government. 

Before  a  marshal  became  a  salaried  officer  his  costs,  the 
amount  allowed  him  of  each  fee,  was  the  same  as  his  taxable 
fee,  up  to  the  time  he  received  his  maximum.  Since  he  became 
a  salaried  officer  it  is  different. 

His  fees  are  taxed  as  they  always  were  under  the  fee  bill, 
but  he  does  not  necessarily  get  them.  They  are  paid  to  the 
clerk,  and  he  is  allowed  certain  credits  in  his  accounts  because 
of  such  fees;  but  in  no  case  an  amount  equal  to  the  whole  fee 
taxed. 

It  appears  to  be  the  plain  duty  of  the  commissioner  or  judge 
trying  an  extradition  case  to  certify  to  the  Secretary  of  State 
all  the  taxed  costs  and  expenses  in  such  case,  in  order  that  he 
may  use  such  transcript  for  the  purpose  of  reimbursing  the 
Government  in  presenting  the  same  to  the  foreign  govern- 
ment. This  certificate  of  taxable  costs  is  a  separate  and 
independent  matter  from  the  account  of  the  marshal. 

It  also  appears  to  me  to  be  the  proper  method,  when  the 
marshal  desires  to  obtain  reimbursement  for  payments  that 
he  has  made  to  his  field  deputies  on  account  of  their  75 
per  cent  of  such  taxed  fees  earned  by  them,  or  to  reimburse 
himself  for  expenses  paid  and  allowed  by  the  court  to  office 
deputies  or  outside  persons  in  extradition  cases,  that  he  should 
proceed  by  making  out  a  separate  claim  for  such  proportion  of 
fees  paid  his  field  deputies  or  expenses  paid  by  him  to  office 
deputies  or  outsiders,  accompanied  by  proper  vouchers,  and 
present  the  same  in  duplicate  to  the  court,  as  provided  by  sec- 
tion 1  of  the  act  of  February  22,  1875  (18  Stat.,  333). 

Then  it  would  become  the  plain  duty  of  the  clerk  to  for- 
ward the  original  of  said  account  to  the  Department  of  Justice, 
where  it  could  have  an  administrative  examination  and  be 
forwarded  by  the  Department  of  Justice,  after  such  administra- 
tive examination,  to  the  Secretary  of  State  for  final  audit  and 
settlement.  It  is  presumed  that  the  Secretary  of  State  has  or 
will,  by  proper  regulation,  cause  an  account  to  be  stated  thereof 
in  favor  of  the  marshal  by  the  proper  auditor,  or  cause  the 
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same  to  be  paid  by  his  disbursing  officer.  The  method  of  pay- 
ment is  left  by  the  law  to  the  Secretary  of  State. 

The  marshal  should  be  paid  directly  out  of  the  appropria- 
tion "Fees  and  costs  in  extradition  cases."  It  is  a  payment 
to  the  marshal  and  not  a  credit,  for  he  has  had  no  advance 
out  of  this  appropriation. 

It  further  seems  that  a  method  such  as  herein  indicated  is 
direct  and  simple,  and  that  by  following  it  no  confusion  or 
conflict  can  arise  over  the  disposition  of  such  accounts,  and 
the  responsibility  for  the  execution  of  the  laws  relating  to 
extradition  will  be  placed,  where  it  properly  belongs,  to  wit, 
in  the  Department  of  State. 


PRIVATE  PROPERTY  USED  BY  THE  GOVERNMENT. 

An  officer  of  the  Army  haying  left  with  another  officer,  at  his  request,  for 
the  use  of  a  Government  hospital,  a  garbage  burner  and  other  prop- 
erty belonging  to  the  former,  with  the  understanding  that  the  Quarter- 
master's Department  had  been  requested  to  purchase  the  property,  no 
contract  for  the  payment  by  the  Government  of  the  value  of  the  prop- 
erty can  be  implied  from  these  facts. 

(Decision  by  Assistant  Comptroller  Mitchell^  September  23, 1899.) 

Colonel  Winfleld  T.  Durbin,  United  States  Volunteers,  ap- 
peals from  settlement,  dated  April  21, 1899,  of  the  Auditor  for 
the  War  Department  disallowing  his  claim,  which  is  stated  as 
follows : 

"  The  United  States  to  Col.  Winfield  T.  Durbin : 

"  One  hospital  building  erected  at  Panama,  Fla.,  and  left  for 
use  of  Third  Division,  Seventh  Army  Corps  hospital,  at  the 

request  of  Maj.  Paul  Clendenin,  surgeon  in  charge $113. 76 

"One  garbage  burner,  purchased  and  left  at  Panama,  Fla., 
for  use  of  Third  Division,  Seventh  Army  Corps  hospital,  at 
the  request  of  Maj.  Paul  Clendenin,  in  charge.  (See  letter 
accompanying;  also  invoicing  material  in  hospital  build- 
ing.)      150.00 


"263.76" 

It  appears  that  claimant  expended  said  amount  of  $263.76 

oat  of  his  own  private  funds  in  the  erection  of  said  building, 

and  in  the  purchase  of  said  burner  for  the  use  of  the  One 

hundred  and  sixty-first  Regiment  of  Indiana  Volunteers,  of 
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which  he  waq  the  colonel.    He  asks  to  be  reimbursed  for  said 
amount,  which  he  actually  expended  as  aforesaid. 

When  the  One  hundred  and  sixty-first  Indiana  was  ordered 
to  move  from  Panama,  Fla.,  to  Savannah,  Ga.,  Paul  Glendenin, 
msijor  and  brigade  surgeon  commanding  hospital,  Third  Divi- 
sion, addressed  to  claimant  the  following: 

"  I  have  the  honor  to  request  that  you  leave  the  building 
that  you  put  up  for  hospital  purposes  in  your  regiment  adjacent 
to  this  hospital,  unless  you  have  imperative  need  to  take  it 
along  with  you.  I  am  extremely  anxious  to  get  all  the  patients 
possible  into  pavilions,  for  two  reasons,  first,  for  their  better 
protection  during  the  cold  weather,  and,  second,  that  I  may 
take  down  my  tentage,  disinfect  it,  and  ship  it  to  Savannah  at 
the  earliest  possible  moment,  I  have  asked  that  the  Quarter- 
master's Department  purchase  this  building. 

"  Through  your  courtesy  the  garbage  of  this  hospital  has 
been  burned  at  your  crematory  the  past  few  days.  I  have 
asked  to  have  the  Quartermaster's  Department  buy  the  crem- 
atory. I  very  much  desire  to  continue  burning  the  garbage, 
which  action  I  consider  essential  to  the  proper  police  of  this 
hospital  and  its  grounds,  and  I  request  that  you  leave  the 
crematory  here  and  allow  me  to  use  it  as  long  as  this  hospital 
exists.  If  the  Quartermaster's  Department  does  not  buy  the 
crematory  for  this  hospital,  as  I  have  asked,  I  will  agree  to  do 
all  in  my  power  to  have  it  shipped  to  you  wherever  your  regi- 
ment may  be  when  this  hospital  is  broken  up.  Knowing  how 
deeply  interested  you  are  in  everything  that  pertains  to  the 
care  of  the  sick  and  the  proper  sanitation  of  this  hospital,  I 
feel  assured  that  you  will  grant  this  request  if  you  can." 

In  compliance  with  said  request  of  Major  Olendenin,  claimant 
left  said  building  and  burner  at  Panama,  Fla.,  for  the  use  and 
purpose  as  above  set  forth. 

In  a  communication  dated  "  Headquarters  One  hundred  and 
sixty-first  Indiana  Volunteer  Infantry,  Camp  Onward,  near 
Savannah,  Ga.,  November  22,  1898,  to  the  chief  quartermas- 
ter Seventh  Army  Corps,"  the  claimant,  among  other  things, 
says: 

"The  building  would  have  been  torn  down  and  brought  here 
with  us,  as  well  as  the  garbage  burner,  but  for  the  need  and 
request  of  Major  Glendenin.  The  garbage  burner  is  subject 
to  removal  and  further  use  by  the  hospitals  or  troops,  it  being 
of  sufficient  capacity  to  consume  the  garbage  for  a  brigade." 

On  November  23, 1898,  George  E.  Pond,  lieutenant-colonel, 
chief  quartermaster,  United  States  Volunteers,  makes  the 
following  indorsement: 

"Respectfully  referred  to  the  Quartermaster-General,  United 
States  Army,  Washington,  D.  G.,  for  instructions  and  recom- 
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mending  favorable  consideration.  The  building  herein  was 
erected  at  the  personal  expense  of  Colonel  Durbin.  Later 
similar  buildings  were  famished  other  regiments  at  Govern- 
ment expense. 

"  The  garbage  burner,  also  purchased  by  Oolonel  Durbin,  was 
improvised  from  an  old  boiler,  and  was  in  successful  operation 
at  Jacksonville  for  a  long  time  and  served  its  purpose  well.  I 
have  directed  Major  Greagor  to  ship  it  to  this  point  to  be  used 
for  similar  purpose  here." 

On  December  9, 1898,  M.  I.  Ludington,  Quartermaster-Gen- 
eral, United  States  Army,  made  the  following  indorsement: 

"Respectfully  referred  to  the  Auditor  of  the  Treasury  for 
settlement,  this  being  in  the  nature  of  a  reimbursement. 
"Appropriation :  Barracks  and  quarters." 

In  a  communication  dated  "  Headquarters  One  hundred  and 
sixty-first  Indiana  Volunteer  Infantry,  Camp  Columbia,  near 
Mariana,  Cuba,  December  12, 1898,  to  the  Quartermaster-Gen- 
eral, United  States  Army*  Washington,"  claimant,  among  other 
things,  says: 

"The  authorities  of  the  Third  Division  Hospital  took  pos- 
session of  both  the  building  and  burner,  used  them  for  Gov- 
ernment purposes,  and  the  building  was  sold,  I  am  informed, 
by  the  authorities,  and  I  suppose  the  proceeds  turned  in  or 
accounted  for  to  the  proper  authorities.    *    *    * 

"  I  would  not  for  twice  the  value  have  been  deprived  of  the 
use  of  the  garbage  burner  at  Savannah,  Ga.  *  *  *  I  so 
much  appreciated  the  value  of  it  that  I  purchased  another  at 
Savannah  and  brought  it  here.  •  •  *  The  building  was 
erected  at  a  cost  of  about  one-sixth  of  what  the  Government 
paid  for  other  buildings  almost  adjacent  and  about  twice  as 
large.  If  we  could  have  had  the  building  earlier  much  sick- 
ness that  followed  would  have  been  averted." 

The  Auditor  disallowed  the  claim  for  the  reason  that — 

"As  the  expenditure  was  made  voluntarily  out  of  this  officer's 
private  funds,  without  any  authority  from  the  War  Depart- 
ment, there  is  no  law  which  authorizes  the  reimbursement  of 
the  amount  claimed." 

It  is  from  this  disallowance  by  the  Auditor  that  claimant 
appeals. 

In  reply  to  a  letter  from  this  office  addressed  to  the  Quarter- 
master General,  United  States  Army,  War  Department,  George 
E.  Pond,  quartermaster,  United  States  Army,  chief  quarter- 
master, on  May  27, 1899,  makes  the  following  indorsement: 

"  Respectfully  returned  to  the  Quartermaster-General  of  the 
Army. 
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"I  can  give  no  farther  information  than  is  contained  in  my 
indorsement  of  November  23.  The  facts  in  the  case  are  as 
stated  by  Colonel  Durbin  in  these  various  communications, 
and  I  think  that  he  is  in  eqnity  entitled  to  remuneration. 
Neither  the  garbage  burner  nor  the  building  were  purchased 
under  my  administration.  I  do  not  know  what  became  of  the 
building  after  the  abandonment  of  Gamp  Cuba  Libre.  All 
Government  buildings  that  were  left  were  sold  at  public  auc- 
tion by  Colonel  Oreagor,  and  the  garbage  burner  was  shipped 
by  my  order  to  Savannah.  It  came  there  about  the  time  the 
Seventh  Corps  left  for  Cuba,  and  I  presume  is  still  there.  I 
shipped  it,  not  as  quartermaster  property,  but  as  an  article  in 
possession  of  the  medical  department  in  use  for  sanitary  pur- 
poses,  and  required  for  that  purpose  at  Savannah." 

On  July  12, 1899,  in  reply  to  a  communication  addressed  by 
this  office  to  the  Surgeon-General,  United  States  Army,  Wash- 
ington, J).  C,  that  officer  says : 

"Maj.Paul  Clendenin,  brigade  sui^eon,  United  States  Vol- 
unteers, Third  Division  Hospital,  Panama,  Fla.,  is  dead  and 
the  only  information  obtainable  is  from  the  papers  sent  here- 
with. The  building  and  garbage  burner  in  question  were 
doubtless  used  in  connection  with  the  hospital  of  the  Third 
Division,  but  were  never  formally  turned  over  to  the  Medical 
Department,  nor  taken  up  by  it  as  Government  property.  It 
is  not  likely  they  would  be,  as  such  property  is  usually  in 
charge  of  the  Quartermaster's  Department.  It  would  appear 
from  the  papers  that  the  building  was  sold  by  the  Quarter- 
master's Department,  together  with  other  buildings,  on  aban- 
donment of  the  station.  The  garbage  burner  is  now  in  the 
possession  of  the  Quartermasters  Department  at  Savannah,  as 
shown  in  second  indorsement  of  July  20, 1899,  from  the  Quarter- 
master-General, D.  D.Wheeler.  The  values  named  in  the  claim 
are  believed  to  be  fair." 

From  the  above  papers  it  appears  that  the  claimant  owned 
the  building  and  burner  in  question,  and  that  on  October  2, 
1898,  Major  Clendenin,  brigade  surgeon,  commanding  hospital 
as  aforesaid,  applied  to  claimant  and  requested  him  to  leave 
the  building  and  burner  in  his  charge  for  the  use  of  the  Gov- 
ernment, and  stated  to  him  that  he  had  asked  the  Quartermas- 
ter's Department  to  purchase  the  same,  and  that  if  it  did  not 
do  so  he  would  do  all  in  his  power  to  have  the  burner  shipped 
to  him  wherever  his  regiment  might  be  when  the  hospital 
should  be  broken  up.  Other  than  the  above  communication 
from  Major  Clendenin  there  is  no  evidence  that  the  Quarter- 
master's Department  was  asked  to  purchase  said  property. 
The  claimant  would  have  taken  the  property  with  him  when 
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his  regiment  moved  from  Panama,  Fla.,  to  Savannah,  Ga.,  bat 
for  the  need  and  request  of  Major  Clendenin.  After  the  claim- 
ant turned  the  property  over  to  Major  Glendenin  he  exercised 
no  control  over  it,  and  after  his  regiment  moved  to  Savannah 
purchased  another  burner.  There  is  no  question  that  the 
building  and  burner  were  needed  for  hospital  use  and  were  so 
used,  and  it  is  not  unlikely  that  the  building  was  sold  by  the 
Quartermaster's  Department  along  with  other  Government 
buildings.  The  burner  was  shipped  from  Panama  Park,  Fla., 
to  Savannah,  Ga.,  by  the  Quartermaster  for  hospital  use,  where 
it  is  now  in  possession  of  the  Quartermaster's  Department. 

Lieutenant-Colonel  George  E.  Pond,  Chief  Quartermaster, 
United  States  Volunteers,  in  a  communication  to  the  Quarter- 
master-General, United  States  Army,  recommends  favorable 
consideration  as  to  the  payment  of  the  claim,  and  the  Sur- 
geon-General, United  States  Army,  says  that  "the  values 
named  in  the  claim  are  believed  to  be  fair."  Is  the  claim,  admit- 
ting all  the  facts  above  set  forth,  a  valid  one  against  the  United 
States,  and  can  it  be  adjudicated  and  paid  through  the  account- 
ing officers  f  There  was  no  contract  of  purchase,  express  or 
implied ,  and  no  price  for  the  property  was  named.  The  brigade 
surgeon  stated  to  claimant  that  he  had  asked  the  Quarter- 
master's Department  to*  purchase  the  property  and  would  use 
his  best  efforts  to  have  it  do  so  but  he  died  and  never  suc- 
ceeded in  getting  the  Quartermaster's  Department  to  make 
the  purchase.  There  is  no  pretense  that  the  Medical  Depart- 
ment purchased  the  property  or  that  it  had  any  authority  to 
purchase  it.  I  am  impressed  by  the  patriotism  and  watchful 
care  of  Colonel  Durbin  for  his  regiment,  as  shown  by  his  pur- 
chase of  said  burner  and  the  erection  of  said  building  at  his 
own  expense,  and  think  that  his  claim  for  reimbursement  for 
said  property,  which  was  no  doubt  of  great  benefit  to  the  Gov- 
ernment, in  equity  is  meritorious,  but  I  am  of  opinion,  for  the 
reasons  above  set  forth,  and  so  decide,  that  the  accounting 
officers  are  without  authority  to  allow  the  claim,  and  the  de- 
cision of  the  Auditor  is  affirmed. 
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PAY  OF  ASSISTANT  SURGEONS  OP  VOLUNTEERS. 

An  assistant  surgeon  of  volunteers  appointed  under  the  act  of  March  2, 
1899,  who  has  served  less  than  five  years,  is  entitled  to  only  $1,600  per 
annum,  being  the  pay  of  first  lieutenant  of  cavalry,  although  under 
that  act  he  may  have  the  rank  of  captain. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  Sep- 
tember 23, 1899.) 

I  have  received  by  your  direction  a  letter  from  the  Adjutant- 
General  of  the  Army,  dated  September  14, 1899,  as  follows : 

"Section  12  of  an  act  of  Congress  approved  March  2, 1899, 
authorizes  the  President  to— 

44  raise  a  force  of  not  more  than  thirty-five  thousand  volun- 
teers *  *  *  and  to  organize  the  same  into  not  more  than 
twenty-seven  regiments,  organized  as  are  infantry  regiments 
of  war  strength  in  the  Regular  Army,  and  three  regiments 
*  *  *  to  be  organized  as  cavalry  for  service,  mounted  or 
dismounted:  Provided,  That  each  regiment  shall  have  one  sur- 
geon, with  the  rank  of  major;  two  assistant  surgeons,  one  of 
whom  shall  have  the  rank  of  captain  and  one  that  of  first 
lieutenant,7  etc, 

u  The  question  has  been  raised  on  a  letter,  herewith  inclosed, 
from  Gapt.  J.  Cabell  Minor,  assistant  surgeon,  Twenty-ninth 
United  States  Volunteer  Infantry,  as  to  the  pay  status  of  an 
assistant  surgeon  appointed  with  the  rank  of  captain  in  one  of 
these  volunteer  regiments. 

"The  Secretary  of  War  directs  me  to  submit  the  matter  for 
your  opinion  as  to  the  pay  that  a  captain  and  assistant  surgeon 
of  a  volunteer  regiment  organized  under  the  act  cited  is  en- 
titled to  receive. 

44  It  is  proper  to  state  that  this  provision  of  the  law  was 
drafted  in  the  War  Department  and  was  intended  to  confer 
not  only  the  rank  of  captain  on  the  senior  assistant,  but  the 
right  to  draw  the  pay  of  that  rank." 

Accompanying  the  letter  is  an  inclosure,  being  a  letter  with 
indorsements  thereon  as  follows : 

"  [Second  indorsement.] 

"  Wab  Department, 
"  Adjutant-  General's  Office, 

"  September  9, 1899. 
"  Respectfully  referred  to  the  Paymaster-General,  United 
States  Army,  for  remark.    It  is  not  understood  how  under  the 
act  of  March  2, 1899,  there  can  be  any  question  about  medical 
officers  receiving  the  pay  of  their  rank  as  fixed  by  said  act. 
"By  order  of  the  Secretary  of  War: 

"  H.  G.  Gorbin,  Adjutant-  General." 
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"  [Third  Indorsement.] 

«Wab  Department, 

"  Paymaster-General's  Office, 

"  Washington,  September  12, 1899. 
"Respectfully  returned  to  the  Adjutant -General,  United 
States  Army. 

41  There  has  been  no  decision  as  to  the  pay  of  assistant  sur- 
geons with  the  rank  of  captain  under  the  act  of  March  2, 
1899,  which  provided  that  one  of  the  assistant  surgeons  so 
provided  for  should  have  the  rank  of  captain,  but  did  not  pro- 
vide that  be  should  have  the  pay  of  that  grade;  but  the  case 
is  analogous  to  that  of  the  quartermasters  assigned  by  the 
Secretary  of  War  to  the  charge  of  principal  depots,  who, 
under  the  act  of  July  7, 1898,  were  to  have  the  rank  next  above 
that  held  by  them,  and  not  above  colonel.  The  Comptroller 
decided  in  the  cases  of  officers  so  assigned  that  they  were 
entitled  to  the  pay  of  the  rank  as  well  as  to  the  rauk,  and  it  is 
believed  that  the  act  relating  to  assistant  surgeons,  captains, 
should  be  so  construed. 

"A.  B.  Bates, 
u  Paymaster- General,  United  States  Army." 

A  question  of  the  same  import  by  reference  of  the  chief  clerk 
of  the  War  Department,  dated  August  21, 1899,  on  letter  of 
Abram  L.  Haines,  captain  and  assistant  surgeon  Thirty-first 
United  States  Volunteer  Infantry,  has  also  been  received  in 
this  office. 

In  his  indorsement,  dated  August  18, 1899,  on  said  letter  the 
Surgeon-General,  after  submitting  the  question  whether  the 
Acting  Comptroller's  decision,  dated  July  15, 1898,  respecting 
the  pay  of  assistant  surgeons  of  the  Volunteer  Army  (5  Comp. 
Dec.,  29),  applies  to  assistant  surgeons  of  volunteer  regiments 
raised  under  section  12,  act  of  March  2, 1899,  supra  (30  Stat, 
979),  said: 

"  The  act  referred  to  provides  that  each  regiment  shall  have 
three  medical  officers,  one  surgeon  with  rank  of  major,  one 
assistant  surgeon  with  the  rank  of  captain,  and  one  assistant 
surgeon  with  the  rank  of  first  lieutenant.  Those  commissioned 
by  the  President  as  captains  have  accepted  the  appointment 
with  the  full  expectation  that  they  will  receive  the  pay  of  cap- 
tains, and  it  was  the  evident  intention  of  Congress  that  they 
should  be  ko  paid.  If  any  technicality  should  be  found  to 
interfere  with  this  intention,  it  will  prove  to  be  a  serious 
embarrassment  in  providing  experienced  medical  officers  for 
these  volunteer  regiments." 

In  the  decision  last  above  mentioned  it  was  held,  quoting 
the  syllabus,  that — 

"Section  6  of  the  act  of  April  22, 1898,  authorizes  the  ac- 
ceptance in  the  Volunteer  Army  of  additional  officers  of  militia 
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organized  under  the  laws  of  any  State  and  enlisting  as  a  body, 
and  such  officers  are  entitled  to  the  pay  of  the  grade  in  which 
they  are  appointed."    (5  Oomp.  Dec.,  25.) 

But  it  was  also  held  that  the  pay  must  be  that  provided  by 
law  for  the  office,  and  is  not  necessarily  to  be  determined  by 
the  officer's  rank. 

Eeferring  to  assistant  surgeons  and  chaplains  in  the  Volun- 
teer Army  borne  as  having  the  rank  of  captain,  the  Acting 
Comptroller  said : 

"  The  two  officers  borne  on  the  rolls  of  the  same  regiment 
[Seventh  Ohio  Infautry],  each  as  captain  and  assistant  sur- 
geon, if  they  have  served  less  than  live  years  should  each  be 
paid  $1,600  a  year,  and  after  five  years'  service  (2,000  a  year, 
with  increase  for  length  of  service,  being  the  pay  provided  by 
law  for  assistant  surgeons." 

41  The  office  of  an  officer  in  the  Army  and  his  rank  are  not 
necessarily  identical.    ( Wood  v.  United  States,  107  TJ.  S.,  414.) 

"The  rate  of  pay  is  attached  to  the  office  and  the  duties 
which  its  incumbent  is  required  to  perform. 

"A  chaplain  holds  the  office  of  chaplain.  (Sec.  1121,  Rev. 
Stat.)  11  i 8  rank  is  that  of  captain  of  infantry.  (Sec.  1122, 
Rev.  Stat.)  His  pay  is  (1,500  a  year,  with  increase  for  length 
of  service.  (Sees.  1261-1263,  Rev.  Stat)  But  chaplains  in 
the  volunteer  service  have  the  pay  and  allowances  of  a  cap- 
tain mounted  from  and  including  July  8, 1898,  under  an  act 
approved  July  8, 1898  (30  Stat.,  729),  which  provides: 

'"That  all  chaplains  in  the  volunteer  service  shall  have  the 
pay  and  allowances  of  a  captain  mounted.'"  (5  Comp.  Dec., 
29,  30.) 

Section  4,  act  of  June  23, 1874,  "  reorganizing  the  several 
staff  corps  of  the  Army"  (18  Stat.,  244),  provides: 

uThat  the  Medical  Department  of  the  Army  shall  hereafter 
consist  of  *  *  *  one  hundred  and  fifty  assistant  surgeons, 
with  the  rank,  pay,  and  emoluments  of  lieutenants  of  cavalry 
for  the  first  five  years'  service,  and  with  the  rank,  pay,  and 

emoluments  of  captains  of  cavalry  after  five  years'  service." 

•    #    • 

No  change  has  been  made  in  the  law  fixing  the  pay  and 
emoluments  of  assistant  surgeons,  in  any  manner  affecting  the 
question  under  consideration,  since  the  act  of  June  23, 1874, 
supra,  and  said  act  determines  the  rate  of  pay  to  be  allowed 
all  assistant  surgeons  now  in  the  Army. 

The  pay  of  assistant  surgeons  of  the  Volunteer  Army  is  that 
fixed  by  law  for  assistant  surgeons  of  the  Regular  Army. 

At  the  time  the  act  of  March  2, 1899,  supra,  was  passed 
assistant  surgeons  of  regiments  in  the  Volunteer  Army,  with 
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the  rank  of  captain,  who  bad  not  served  five  years  were  being 
paid  $1,600  per  annum,  being  the  pay  of  first  lieutenant  of 
cavalry,  in  accordance  with  the  decision  of  this  office  con- 
struing section  6,  act  of  April  22, 1898. 

In  view  of  this  fact,  which  was  well  understood,  and  the  fact 
that  the  act  of  June  23,  1874,  supra,  then  in  force,  specifically 
states  what  shall  be  the  compensation  of  assistant  surgeons  of 
less  than  five  years'  service,  and  as  the  repeal  or  modification 
of  laws  by  implication  are  not  favored,  I  am  of  the  opinion 
tbat  the  provision  of  the  act  of  March  2, 1899,  supra,  giving  one 
assistant  surgeon  in  each  volunteer  regiment,  provided  for  in 
the  act,  the  rank  of  captain  can  not  properly  be  construed  to 
overrule  the  law  fixing  the  pay  of  assistant  surgeons. 

I  therefore  hold  that  the  pay  of  assistant  surgeons  of  volun- 
teers appointed  under  the  act  of  March  2,  1899,  who  have 
served  less  than  five  years,  are  only  entitled  to  (1,600  per 
annum,  although  they  may  have  the  rank  of  captain  under  said 
act.  If  the  act  had  been  intended  to  give  them  the  pay  of 
captain  it  could  have  been  easily  stated,  as  is  the  custom  in 
acts  changing  pay  and  allowances  of  officers. 


ACCOUNTS  OF  INDIAN  AGENTS  FOR  THE  PBO- 
CEEDS  OF  SALES  OF  PROPERTY  BELONGING  TO 
INDIANS. 

Under  the  act  of  July  1,  1898,  which  provides  that  Indian  agents  "shall 
account  for  all  moneys  coming  into  their  hands  as  custodians  from 
any  source  whatever,  and  be  responsible  therefor  under  their  official 
bonds/'  such  agents  are  required  to  include  in  their  regular  accounts 
moneys  received  from  the  sale  of  property  belonging  to  Indians,  and 
to  furnish  proper  vouchers  for  all  disbursements  therefrom. 

(Decision  by  Assistant  Comptroller  Mitchell,  September  25, 1899.) 

The  Auditor  for  the  Interior  Department  submits  the  follow- 
ing decision  for  approval,  disapproval,  or  modification: 

"The  act  of  July  1, 1898  (30  Stat.,  595),  provides— 
"'That  hereafter  Indian  agents  shall  account  for  all  funds 
coming  iuto  their  hands  as  custodians  from  any  source  what- 
ever, and  be  responsible  therefor  under  their  official  bonds.' 

"Indian  agents  receive  considerable  sums  of  money  from  the 
sale  of  property  belonging  to  individual  Indians  and  Indian 
tribes.  The  sources  from  which  this  money  is  derived  is  desig- 
nated in  the  Indian  Regulations  of  1894  under  the  geneal 
head  of 'Miscellaneous  receipts,  Classes  III  and  IV.'    Under 
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the  act  above  quoted  the  agent  is  responsible,  under  his  bond, 
for  moneys  so  received.  He  is,  therefore,  required  to  account 
for  it  by  showing  the  sources  from  which  derived  and  how 
expended.  (See  sections  459  and  460,  Indian  Regulations  of 
1894.) 

"The  question  is  now  raised  as  to  whether  this  is  an  account, 
in  which  the  United  States  is  concerned  as  debtor  or  creditor, 
to  be  settled  and  adjusted  in  the  Department  of  the  Treasury. 

"it  will  be  noted  that  this  act  does  not  make  the  United 
States  liable  for  funds  so  received,  but  the  agent  and  his 
bondsmen. 

"The  relation  of  debtor  and  creditor  is  not  created  betweeu 
the  United  States  and  the  Indians  by  virtue  of  the  act.  The 
Indian  therefore  has  no  account,  claim,  or  demand  in  which 
the  United  States  is  concerned  as  debtor  or  creditor  to  be 
settled  and  adjusted  in  the  Department  of  the  Treasury.  It 
is  not,  therefore,  an  account  that  comes  within  the  provision 
of  section  5  of  the  act  of  July  31, 1894  (28  Stat.,  206),  which 
provides — 

" '  The  Comptroller  of  the  Treasury  shall,  under  the  direction 
of  the  Secretary  of  the  Treasury,  prescribe  the  forms  of  keep- 
ing and  rendering  all  public  accounts,  except  those  relating  to 
the  postal  revenues  and  expenditures  therefrom.' 

"  The  Comptroller  can  not,  therefore,  prescribe  forms  of  keep- 
ing and  rendering  such  accounts. 

"This  being  an  Indian  affair,  the  management  of  it  is  com- 
mitted to  the  Commissioner  of  Indian  Affairs,  under  the  direc- 
tion of  the  Secretary  of  the  Interior  and  agreeable  to  such 
regulations  as  the  President  may  prescribe.  (Sec.  463,  Be  v. 
Stat.)  The  manner  in  which  an  Indian  agent  shall  account  for 
money  so  received  uuder  his  bond  is  subject  to  the  control  of 
the  administrative  office.  This  office  will  therefore  accept  its 
finding  as  to  debits  and  credits  against  the  agent  under  his 
bond  on  this  account. 

"It  is  practically  a  property  account  with  private  individu- 
als, and  the  views  above  expressed  are  in  harmony  with  the 
settlement  of  public  property  accounts  since  the  act  of  March 
29,  1894  (28  Stat.,  47).  The  property  of  the  Indians  comes 
into  the  hands  of  the  Indian  agent,  and  he  charges  himself 
with  the  proceeds  of  it  and  accounts  to  them  for  it  The 
administrative  office  receives  and  examines  these  returns  and 
certifies  the  debits  and  credits  to  which  the  Indian  agent  is 
entitled  on  this  account  under  his  bond. 

"The  returns  are  properly  made  to  the  Commissioner  of 
Indian  Affairs,  and  his  certificate  as  to  the  amounts  shown  to 
have  been  received  by  the  agent  and  the  manner  in  which  it  is 
disbursed  should  be  accepted  by  this  office. 

"If  each  account  between  an  Indian  and  the  Indian  agent 
were  to  be  considered  a  public  account  between  the  United 
States  and  the  Indian,  to  be  settled  in  the  Treasury  Depart- 
ment, it  would  be  necessary  for  the  agent  to  send  an  itemized 
statement  to  the  accounting  officers,  showing  the  receipts  and 
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disbursements  on  account  of  each  Indian,  and  an  account 
would  have  to  be  opened  with  eaeh  one  separately. 

"The  United  States  would  be  charged  with  the  amount 
received  by  the  agent  for  an  Indian  and  credited  with  the 
amount  paid  to  such  Indian  and  the  difference,  if  any,  charged 
to  the  United  States  and  a  charge  raised  against  the  agent  for 
the  amount.  Tbe  effect  of  this  arrangement  would  be  to  make 
the  United  States  a  bank  of  deposit  for  these  Indian  moneys 
and  to  constitute  the  Indian  agent  a  receiving  and  disbursing 
agent  on  behalf  of  the  Government  for  these  funds.  The  true 
intent  and  meaning  of  the  law  was  evidently  to  constitute  the 
Indian  agent  an  agent  for  the  Indians  and  to  make  him  respon- 
sible, under  his  bond,  for  the  faithful  discharge  of  this  duty. 

"That  being  true,  the  returns,  statements,  or  accounts  show- 
ing how  he  has  performed  that  part  of  his  duty  are  properly 
made  to  the  administrative  office,  and  it  certifies  to  this  office 
his  liability  under  his  bond  on  this  account. 

"The  method  which  has  heretofore  been  pursued  by  the 
accounting  officers  of  charging  the  agent,  under  his  bond,  with 
the  gross  receipts  reported  on  this  account  and  crediting  him 
with  the  amounts  disbursed  will  be  continued  as  the  correct 
practice.  This  office  will  not  undertake  to  require  the  agent 
to  show  in  detail  the  receipts  and  disbursements  of  this  class 
of  funds  on  account  of  each  individual  Indian  and  to  debit 
and  credit  him  in  accordance  with  such  account,  but  will 
charge  him,  under  his  bond,  with  such  sums  as  the  adminis- 
trative office  reports  him  liable  for  and  credit  him  with  the 
disbursements  shown,  leaving  to  the  administrative  office  the 
duty  of  ascertaining  whether  such  agent  reports  the  correct 
amount  or  pays  over  to  the  proper  person  the  amounts  so 
received." 

It  seems  to  me  unnecessary  to  enter  into  an  elaborate  dis- 
cussion of  the  questions  as  to  whether  the  accounts  referred 
to  by  the  Auditor  are  public  accounts  within  the  meaning  of 
section  236,  Revised  Statutes,  or  whether  the  United  States 
would  be  liable  to  an  individual  Indian  for  any  loss  of  his 
money  while  in  the  hands  of  an  Indian  agent  merely  because 
the  act  of  July  1,  1898,  supra,  provides  that  Indian  agents 
shall  account  for  such  funds  and  be  responsible  for  the  same 
under  their  official  bonds.  It  will  hardly  be  questioned  that 
Congress  was  clearly  within  the  limits  of  its  jurisdiction  in 
enacting  the  law  of  1898,  and  also  that  said  body  was  not 
restricted  by  section  236,  Revised  Statutes,  in  imposing  duties 
upon  the  accounting  and  other  officers.  Our  scheme  of  gov- 
ernment includes  an  accounting  system,  with  proper  officers 
thereof,  and  it  seems  reasonable  to  conclude  that  when  the 
law  provides  for  an  accounting,  and  makes  no  special  provi- 
sion therefor,  it  was  the  legislative  intent  that  the  accounting 
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should  be  done  in  the  usual  manner — that  is,  by  the  account- 
ing officers  of  the  Treasury  Department.  Under  the  act  of 
1898  I  think  it  is  the  duty  of  agents  to  charge  themselves  in 
their  regular  accounts  with  "all  funds  coming  into  their  hands 
as  custodians  from  any  source  whatever,"  and  in  asking  credit 
for  their  disbursements  to  present  proper  vouchers  as  proof  of 
said  disbursements.  The  accounting  officers  are  entitled  to 
and  should  require  the  presentation  to  them  of  the  vouchers 
as  evidence  in  support  of  the  transactions.  It  does  not  follow 
by  this  that  the  Auditor  should  open  an  account  with  each 
individual  Indian  or  other  persons  whose  money  an  agent  may 
have  in  his  custody  any  more  than  the  acts  of  March  3, 1883 
(22  Stat.,  590),  and  March  3, 1887  (24  Stat.,  463),  require  him 
to  keep  a  separate  account  of  tribal  funds,  technically  known 
as  "Indian  moneys,  proceeds  of  labor."  No  separate  account 
is  kept  in  this  Department  showing  the  interest  each  tribe  has 
in  the  latter-mentioned  fund.  This  account  is  kept  in  the 
Interior  Department,  and  no  doubt  the  same  practice  prevails 
in  respect  to  accounts  of  individuals.  The  decision  of  the 
Auditor  is  modified  to  agree  with  the  views  herein  expressed. 


ADDITIONAL  COMPENSATION  TO   EMPLOYEES   IN 
THE  DEPARTMENT  OF  AGRICULTURE. 

The  provision  in  the  act  of  March  3, 1885,  that  "no  part  of  the  money 
herein  or  hereafter  appropriated  for  the  Department  of  Agriculture 
shall  be  paid  to  any  person  as  additional  salary  or  compensation 
receiving  at  the  same  time  other  compensation  as  an  officer  or  employee 
of  the  Government/'  does  not  apply  to  a  person  holding  two  separate, 
distinct,  and  compatible  employments  in  that  Department. 

(Comptroller  Tracewell  to  the  Secretary  of  Agriculture,  Septem- 
ber 25, 1899.) 

I  have  received  your  letter  of  the  1st  instant,  in  which  you 
state  that  Mr.  J.  A.  Bonsteel,  who  held  an  appointment  as 
assistant  in  the  Weather  Bureau  office  in  Baltimore  at  $25  a 
month,  was  employed  for  a  short  time  under  a  general  author- 
ization from  you  by  the  chief  of  Division  of  Soils  of  your 
Department  as  a  temporary  field  assistant  in  that  division  at 
a  salary  of  $2  per  day.  You  ask  if  the  statutes  against  extra 
or  dual  compensation  forbid  payment  to  him  for  the  latter 
services.    You  state  that  tbe  field  work  had  no  relation  what- 
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ever  to  bis  Weather  Bureau  work  and  did  not  conflict  with 
the  same,  and  that  said  work  was  not  a  part  of  the  duties 
belonging  to  any  other  clerk  or  employee  of  the  Department 
of  Agriculture,  bat  new  work,  for  which  new  men  had  to  be 
employed. 

Neither  position  occupied  by  Mr.  Bonsteel  is  a  statutory 
one,  but  each  is  a  mere  employment,  made  by  the  Secretary  of 
Agriculture  under  the  general  authority  found  in  the  acts 
making  appropriations  for  his  Department. 

The  statutes  particularly  referred  to  by  you  are  sections 
1764  and  1765  of  the  Revised  Statutes  and  section  2  of  the 
act  of  March  3,  1885  (23  Stat.,  356),  which  last  named  is  as 
follows: 

"That  no  part  of  the  money  herein  or  hereafter  appropriated 
for  the  Department  of  Agriculture  shall  be  paid  to  any  person, 
as  additional  salary  or  compensation,  receiving  at  the  same 
time  other  compensation  as  an  officer  or  employee  of  the 
Government." 

It  is  well  settled  that  sections  1764  and  1765  have  no  appli- 
cation to  the  case  of  two  distinct  offices,  places,  or  employ- 
ments, each  of  which  has  its  own  duties  and  its  own  compen- 
sation (United  States  V.  Saunders,  120  U.  S.,  126;  5  Oomp. 
Dec.,  9);  and  while  the  above-quoted  act  would  probably 
modify  this  ruling  so  far  as  relates  to  the  employment  and 
payment  by  the  Department  of  Agriculture  of  a  person  hold- 
ing any  office  or  employment  in  any  other  branch  of  the  Gov- 
ernment to  which  compensation  is  attached,  I  do  not  think 
that  it  can  be  held  to  apply  to  two  separate,  distinct,  and 
compatible  employments  within  that  Department. 

Under  the  facts  of  this  case  as  stated  by  you,  you  are 
authorized  to  pay  Mr.  Bonsteel  for  his  services  as  field 
assistant. 


FEES  OF  UNITED  STATES  COMMISSIONERS. 

"Entering  a  return/'  for  which,  by  the  act  of  May  28, 1896,  a  United  States 
commissioner  is  entitled  to  a  fee  of  15  cents,  consists  in  making  a  fall 
record  in  his  docket  of  the  marshal's  return,  as  indorsed  on  the  writ, 
and  not  in  making  a  mere  statement  of  the  fact  that  the  writ  was 
executed,  returned,  and  filed. 

A  United  States  commissioner  is  not  entitled  to  fees  for  services  which  had 
not  been  performed  by  him  at  the  time  he  rendered  his  account  there- 
for, even  though  he  subsequently  performed  the  services. 
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A  United  States  commissioner  who  takes  a  separate  complaint  and  issues 
a  separate  warrant  against  each  of  two  or  more  joint  offenders,  in  a 
case  in  which  the  making  of  separate  complaints  and  the  issuing  of 
separate  warrants  are  not  necessary,  is  entitled  to  such  fees  only  as 
he  would  have  been  entitled  to  had  he  made  only  one  case  against  the 
joint  defendants. 

(Decision  by  Comptroller  Tracewellj  September  25, 1899.) 

The  Attorney-General  requests  the  revision  of  the  acoonnts 
of  J.  B.  Gaston,  United  States  commissioner  for  the  northern 
district  of  Georgia,  for  the  quarters  ending  June  30,  Septem- 
ber 30,  and  December  31, 1898,  and  March  31, 1899,  for  the 
purpose  of  recharging  the  commissioner  with  certain  fees  for 
entering  returns  allowed  him  by  the  Auditor  in  the  settlement 
of  said  accounts,  and  which  are  enumerated  in  the  report  of 
W.  B.  De  Pue,  examiner  for  the  Department  of  Justice,  dated 
May  31, 1899,  upon  which  the  request  is  based. 

Mr.  De  Pue  in  his  report  says: 

"Mr.  Gaston  appears  to  be  a  competent  officer  and  to  have 
properly  performed  the  duties  of  his  office  generally.  His 
accounts  rendered  against  the  Government  •  •  •  show 
that  all  the  services  were  rendered  except  in  the  matter  of 
entering  returns.  I  submit  herewith  an  itemized  list  showing 
the  cases  in  which  Mr.  Gaston  has  charged  for  entering  retuns 
on  warrants,  subpoenas,  and  commitments,  the  returns  in  fact 
not  having  been  entered.  *  *  *  A  sheet  from  Mr.  Gaston's 
docket,  showing  a  fictitious  case,  indicates  fully  the  method  in 
which  it  has  been  kept." 

The  sheet  submitted  shows  no  entry  of  or  reference  to  the 
return,  except  in  the  record  of  fees  earned  there  appears  the 
charge  "entering  return,  15  cents,"  as  to  each  writ  above 
mentioned. 

The  commissioner  in  his  reply  to  the  Attorney-General's 
request,  dated  July  8, 1899,  says: 

"First,  as  my  docket  originally  appeared  when  examined  by 
Mr.  DePue,  the  last  examiner  who  was  here,  I  thought  showed 
sufficient  entry  of  the  returns  of  the  warrants,  subpoenas,  and 
commitments.  Since  the  examination  of  my  docket  I  have 
gone  over  the  same  and  made  a  full  return  as  to  the  warrants, 
subpoenas,  and  commitments,  as  a  leaf  of  my  docket,  with  a 
fictitious  case,  herewith  attached,  will  show  the  corrections 
made.  My  docket  now  shows  a  return  of  all  the  items 
mentioned  in  the  examiner's  report  to  be  recharged  against 
me,  and  I  respectfully  submit  that  if  my  docket  was  not  suffi- 
ciently full  at  the  time  of  the  examination,  it  at  present  con- 
tains all  the  required  entries,  except  the  dates  of  return  of 
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final  commitments  which  I  could  not  give  without  going  to 
the  records  of  the  clerk's  office.  The  number  of  final  commit- 
ments, I  find,  after  a  careful  count,  is  twenty-two. 

"  I  most  earnestly  ask,  since  the  correction  of  my  docket 
and  if  it  now  meets  the  requirements,  that  the  items  indicated 
in  the  report  be  not  recharged  against  me,  but  be  allowed, 
and  I  promise  in  the  future,  as  I  have  endeavored  to  do  in  the 
past,  to  meet  all  the  requirements  of  the  Department  as  well 
as  the  court  I  represent." 

The  corrections  indicated,  as  shown  by  the  leaf  from  his 
docket,  consist  of  rubber-stamp  impressions,  with  certain 
blanks,  and  are  as  follows: 

"Warrant  executed  at  Habersham  County  and  returned 
before  me  by  Deputy  Marshal  B.  B.  Landers,  and  filed  6  day 
of  July '99. 

"Subpoenas  executed  as  to  all  witnesses  and  returned  to 
me  by  Deputy  Marshal  B.  B.  Landers,  except  *  •  •  and 
filed  this  6  day  of  July  J99. 

"Commitment  executed  by  deputy  marshal  and  returned 
and  filed  this  7  day  of  July,  >99» 

The  italics,  which  are  mine,  indicate  the  blanks  filled  in 
in  writing,  and  it  is  evident  that  these  forms  are  intended  for 
use  in  all  cases. 

Two  questions  present  themselves  in  this  connection.  The 
first  as  to  whether  these  entries  constitute  the  entry  of  the 
return  within  the  meaning  of  the  law,  and,  second,  if  they  do, 
whether  their  subsequent  entry  entitled  the  commissioner  to 
the  fees  previously  charged  and  allowed  for  the  entry,  both  of 
which  must  be  answered  in  the  negative. 

In  Bobinson's  case  (5  Comp.  Dec.,  106-108)  it  is  held  that — 

"The  return  of  the  marshal  on  a  writ  *  »  *  must 
*  *  *  be  entered  either  in  the  body  or  upon  the  margin  of 
the  record  book  which  commissioners  are  required  to  keep," 

and  while  it  is  not  so  stated  definitely,  it  is  plainly  intimated 
that  the  entry  for  which  the  fee  of  15  cents  is  fixed  by  the 
statute  consists  of  the  full  record  in  the  docket  of  the  mar- 
shal's return  as  indorsed  upon  the  writ. 

The  entries  by  this  commissioner  do  not  come  up  to  that 
standard,  and  as  was  said  in  a  letter  of  July  28, 1898,  to  United 
States  Commissioner  Williams,  of  Columbus,  Ga.,  upon  the 
same  subject,  "they  are  merely  statements  of  facts  and  do 
not  show  the  manner  of  the  execution  of  the  writ,"  and  "  so 
far  as  your  docket  shows,  the  returns  of  these  warrants 
(snbpcenas  and  commitments)  may  have  been  made  orally, 
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because,  as  before  observed,  you  merely  enter  facts  and  do  not 
enter  the  returns  of  the  marshal,  as  made  by  him.'9 

This  is  my  view  of  the  law,  and  in  order  to  earn  the  liberal 
fee  provided  for  the  service  the  entry  on  the  docket  must  be 
the  record  of  the  return  as  indorsed  on  the  writ  by  the  mar- 
shal; otherwise  it  is  of  little  or  no  value. 

Having  reached  this  conclusion  it  is  hardly  necessary  to 
discuss  the  second  question.  But  I  think  it  well  to  say  that 
after  an  officer  has  presented  an  account  and  been  paid  for 
services  not  performed  it  is  not  good  policy,  after  the  default 
has  been  ascertained  and  brought  home  to  him  by  the  Govern- 
ment, to  allow  him  to  go  back  and  amend  his  records  and  thus 
earn  fees  which  probably  would  have  never  been  earned  but 
for  the  fact  that  the  default  was  found  out  and  communicated 
to  him ;  and  further,  if  this  course  is  pursued  the  officer  is  paid 
for  services  out  of  an  appropriation  other  than  that  for  the 
fiscal  year  in  which  the  services  are  actually  performed,  and 
this  is  plainly  obnoxious  to  the  letter  as  well  as  the  spirit  of 
the  laws  governing  the  payment  for  such  services.  The 
appropriations  for  one  fiscal  year  can  not  be  used  to  pay  for 
services  rendered  in  another  fiscal  year. 

These  are  matters  of  law,  not  of  rules  or  regulations,  atid 
must  be  controlled  by  the  former.  Neither  the  court  nor  the 
accounting  officers  have  the  power  to  make  any  rule  or  regula- 
tion in  contravention  of  law. 

This  disposes  of  the  questions  raised  by  the  Attorney-Gen- 
eral's appeal,  but  there  is  another  matter  connected  with  Mr. 
Gaston's  accounts  which  I,  upon  my  own  motion,  have  decided 
to  consider. 

Upon  an  examination  of  the  accounts  referred  to  it  was , 
observed  that  separate  cases  had  been  made  against  each  of 
two  or  more  defendants  who  were  apparently  joint  offenders; 
as  for  instance: 

Alfred  Dyer  and  W.  W.  Shirley,  charged  April  30, 1898,  with 
conspiracy,  as  of  April  2, 1898. 

John  T.  Farmer  and  H.  R.  Farmer,  charged  November  8, 
1898,  with  illicit  distilling  the  same  day,  November  8. 

John  B.  Lipscomb  and  John  Lipscomb  (father  and  son), 
charged  November  14, 1898,  with  rescuing  seized  property  on 
November  12, 1898. 

Oliver  Harkins  and  Robert  Harkins,  charged  November  12, 
1898,  with  retailing  liquor  without  license  November  11, 1898, 
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upon  which  I  addressed  a  communication  to  the  commissioner, 
directing  his*  attention  to  these  and  other  cases  of  like  char- 
acter, requesting  him  to  state  whether  or  not  the  defendants, 
as  indicated,  were  joint  offenders;  and  if  so,  why  he  found  it 
necessary  to  make  separate  cases  against  them ;  to  which  he 
replied : 

"The  issuauce  of  separate  warrants  and  subpoenas  in  each 
case  has  been  the  practice  iu  this  district  for  years,  and  upon 
consultation  with  the  United  States  district  attorney  iu  ref- 
erence thereto  I  am  informed  that  the  matter  was  lately 
«  *  *  brought  to  the  attention  of  the  court  in  connection 
with  the  suspensions  by  the  honorable  Attorney-General  in  the 
account  of  O.  C.  Fuller,  United  States  commissioner  at  Atlanta, 
Ga.  Of  these  items  the  presiding  judge  called  attention  to 
certain  correspondence  between  the  Attorney-Geueral  and 
the  district  attorney's  office  relative  thereto,  copies  of  which 
•  *  *  I  am  allowed  to  submit  herewith.  Judge  Newman 
stated  that  he  saw  no  reason  for  changing  the  ruling  then 
made,  and  hence  I  respectfully  submit  that  I  was  governed 
thereby  at  the  time  of  the  issuance  of  the  warrants  and  sub- 
poenas referred  to,  and  that  such  is  the  rule  and  practice  at 
the  present  time." 

The  correspondence  referred  to  so  fully  develops  the  practice 
and  the  reasons  therefor,  as  well  as  claimant's  case,  that  I  think 
it  well,  even  at  the  risk  of  prolixity,  to  insert  it  here. 

The  letter  of  the  Attorney-General  to  the  district  attorney, 
dated  October  14, 1898,  is  as  follows: 

44The  Auditor  for  the  State  and  other  Departments  has  for- 
warded to  this  Department  a  copy  of  a  letter  from  him  to  you 
and  of  your  reply  thereto  in  regard  to  the  practice  by  com- 
missioners in  your  district  of  issuing  a  separate  warrant  for 
each  of  several  joint  offenders,  and  giving  to  each  of  such 
offenders  a  separate  examination. 

44  If  this  practice  has  been  authorized  or  approved  by  the 
United  States  court  in  your  district,  you  are  requested  to 
bring  the  matter  to  their  attention  with  a  view  to  a  change,  as 
such  practice  seems  to  unnecessarily  increase  expenses." 

To  which  the  district  attorney  made  the  following  reply : 

••  Your  favor  of  the  14th  instant,  in  regard  to  the  practice  by 
commissioners  in  this  district  of  issuing  a  separate  warrant  for 
each  of  several  joint  offenders,  and  giving  to  each  of  said 
offenders  a  separate  examination,  is  received. 

44  Judge  Pardee  is  now  in  Atlanta,  and  immediately  upon 
receipt  of  your  letter  1  submitted  it  to  him  aud  Judge  New- 
man. The  marshal  and  the  clerk  of  the  circuit  court  were 
brought  before  the  judges  and  all  the  facts  relating  to  the 
practice  referred  to  were  thoroughly  gone  into  by  the  judges. 
221S4  -  Vol.  ti 19 
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After  a  fall  discussion  of  the  matter  it  was  decided  by  the 
judges  to  leave  the  matter  as  it  now  stauds,  they  deciding  that 
it  was  wholly  impracticable  to  issue  any  general  order  that 
would  be  applicable  to  all  cases.  They  thought  it  best  that 
the  commissioners  should  be  instructed  that  wherever  a  case 
arose  where  the  parties  could  be  joined  in  the  same  warrant  to 
issue  only  one  warrant  for  them,  or,  in  other  words,  that  it 
was  a  matter  that  would  have  to  be  left  in  the  discretion  of 
the  commissioners,  and  that  if  the  commissioners  abused  this 
discretion  they  should  be  discharged. 

u  Under  the  peculiar  practice  as  it  obtains  in  this  district  of 
enforcing  the  internal  revenue  laws,  it  would  be  almost  impos- 
sible, and  certainly  very  impracticable,  to  join  more  than  one 
defendant  in  the  same  warrant.  Two  or  more  defendants  may 
be  caught  at  an  illicit  distillery;  one  of  these  may  be  guilty  of 
carrying  on  the  business,  while  the  other  maybe  guilty  only  of 
working  in  an  unregistered  distillery.  The  one  who  is  guilty 
of  carrying  ou  the  business,  it  being  a  felony,  is  prosecuted  by 
indictment;  the  others,  being  guilty  of  a  misdemeanor,  are 
prosecuted  by  information.  In  all  informations  that  are  filed 
it  is  essential  that  the  complaint  on  which  the  information  is 
founded  should  be  with  the  papers.  Whenever  a  case  is  dis- 
posed of  all  the  papers  appertaining  to  that  case  are  filed 
together  in  the  clerk's  office.  If  more  than  one  party  should 
be  included  in  one  information  and  warrant,  and  these  parties 
should  be  of  different  names,  the  first  case  disposed  of  would 
have  filed  with  it  the  information  and  warrant  for  all  parties, 
and  when  the  next  case  or  cases  should  be  put  on  trial,  without 
a  very  complicated  system  of  indexing,  the  papers  necessary 
for  the  prosecution  could  not  be  found.  It  is  true  the  present 
system  entails  some  greater  expense  possibly  than  might  be 
incurred  if  more  than  one  defendant  were  joined  in  the  same 
complaint  and  warrant,  but  the  iuextricable  confusion  into 
which  the  court  and  its  officers  would  be  placed  by  having  it 
otherwise  would  be  far  greater  than  the  expense  incurred.  Oue 
other  instance  where  the  impracticability  of  the  practice  would 
obtain  is  this:  In  the  event  two  or  more  defendants  were 
joined  in  oue  warrant  and  were  not  all  arrested  at  the  same 
time,  on  the  arrest  and  trial  of  the  first  one  the  warrant  and 
all  papers  would  have  to  be  sent  into  court,  aud  if  the  others 
were  arrested  at  all  the  commissioner  would  still  have  to  issue 
alias  warrants,  which  would  create  more  confusion  and  possibly 
more  expense  than  the  issue  of  separate  warrants  in  the  first 
instance.  Rule  of  court  No.  8  requires  commissioners  after 
holding  an  examination  to  send  to  the  clerk  all  the  original 
papers  in  the  case.  If  it  were  the  practice  in  this  district  to 
send  copies  of  the  papers  to  the  court,  as  is  done  in  many  dis- 
tricts, instead  of  the  original,  it  would  be  feasible  in  many  cases 
to  embrace  more  than  one  defendant  in  one  warrant,  though  it 
would  add  greatly  to  the  expenses  for  commissioners  to  send 
copies  into  court  instead  of  originals. 
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"I  am  fully  convinced,  after  looking  carefully  into  the  mat- 
ter, that  the  present  practice  of  sending  up  the  original  papers 
and  embracing  only  one  person  in  the  warrant  is  the  better 
practice,  aud  certainly  by  far  the  least  expensive." 

The  claimant  also  submits  a  letter  from  the  district  at- 
torney to  himself,  written  in  February,  1897,  covering  copies 
of  correspondence  in  October  and  November,  1894,  between 
the  Auditor  for  the  State  and  other  Departments  and  that  offi- 
cer upon  the  same  subject,  which  is  of  the  same  tenor  as  that 
above  quoted  and  contains  practically  the  same  statements 
and  arguments. 

It  will  be  observed  that  the  commissioner  in  his  witten  re* 
ply  does  not  say  whether  the  offenses  charged  against  the 
defendants  indicted  were  joint  or  not,  but  in  a  personal  ex- 
planation he  stated  that  some  of  them  were  and  some  were 
not,  indicating  those  that  were. 

Before  going  into  the  discussion  of  this  question  I  deem  it 
proper  to  state  that  this  practice  is  peculiar  to  the  northern 
district  of  Georgia,  and  obtains,  so  far  as  I  am  advised,  in  no 
other  district  in  the  United  States;  therefore  the  expenses  of 
enforcing  the  laws  in  that  district  are  out  of  all  proportion  to 
like  enforcement  in  the  other  districts,  and  the  practice  is 
manifestly  inequitable  and  unjust,  unless  there  be  some  para- 
mount reason  for  the  discrimination. 

The  question  of  joinder  and  nonjoinder  of  joint  offenders  has 
been  quite  fully  considered  in  the  Frtmtz  case  (5  Oomp.  Dec, 
75),  and  in  the  Clark  case  (id.,  320). 

In  the  Frcmte  case  it  is  said  (p.  77  et  seq.) : 

"  Where  two  or  more  persons  commit  a  joint  offense  there 
may  be  reasons  why  separate  warrants  should  issue  agaiust 
each,  and  if  but  one  warrant  be  issued  its  execution  might  be 
so  delayed  as  to  permit  some  of  them  to  escape,  and  thus  de- 
feat the  ends  of  justice.  There  can  be  no  doubt  as  to  the 
commissioner's  power,  under  certain  circumstances,  to  pursue 
this  course,  *  *  *  and  if  he,  in  the  exercise  of  a  fair  and 
just  discretion,  decides  to  pursue  that  which  at  the  time  and 
under  the  circumstances  seems  to  him  the  safer  course,  •  •  • 
I  see  ijo  reason  why  he  should  be  disturbed  by  the  accounting 
officers. 

"But  there  must  be  some  facts  out  of  the  ordinary  to  justify 
a  commissioner  in  charging  for  more  than  one  complaint  or 
warrant  against  two  or  more  persons  who  are  charged  with  the 
commission  of  a  single  joint  offense,  for  ordinarily  there  is  ne- 
cessity for  but  a  single  complaint  or  warrant." 
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and  the  commissioner  was  allowed  bat  for  one  complaint  and 
warrant  because  the  defendants,  who  were  charged  jointly 
with  robbing  a  post-office,  were  brought  before  him  before  the 
complaint  was  made,  "  and  hence  it  was  not  th$  exercise  of  a 
fair  discretion  by  the  commissioner  •  *  *  to  prepare  two 
complaints  and  issue  two  warrants  when  a  single  complaint 
and  warrant  would  have  answered  all  legitimate  ends." 

In  the  Clark  case,  following  the  decision  above  quoted,  it  is 
held,  quoting  from  the  syllabus,  that: 

"In  an  examination  before  a  United  States  commissioner  the 
complaint,  and  not  the  warrant  of  arrest,  is  the  basis  of  the 
proceeding,  and  where  two  or  more  persons  are  charged  with 
a  joint  offense  one  complaint  is  sufficient,  but  if  necessary,  a 
separate  warrant  of  arrest  may  be  issued  against  each  defend- 
ant,"   •    •    • 

and  this  commissioner  was  allowed  for  one  complaint  against 
'four  joint  defendants  with  a  separate  warrant  of  arrest  for 
each  defendant,  it  appearing  from  the  facts  that  separate  war- 
rants were  necessary  to  the  due  administration  of  justice. 

See  also  the  Smith  case  (5  Oomp.  Dec.,  570),  wherein  the 
same  principles  are  announced. 

These  being  the  general  rules  of  law  applicable  to  such  cases, 
it  remains  only  to  determine  whether  the  facts  and  circum- 
stances in  the  case  at  bar  bring  it  outside  of  the  ordinary  and 
justify  the  commissioner  in  making  separate  cases  against  these 
joint  offenders. 

It  is  worthy  of  note  that  the  judges  (Pardee  and  Newman) 
in  considering  this  matter  reached  practically  the  same  con- 
clusions that  I  have,  if  correctly  quoted  by  the  district  attor- 
ney, who  in  his  reply  to  the  Attorney- General  (supra)  says: 

"After  a  fiill  discussion  of  the  matter  it  was  decided  by  the 
judges  to  leave  the  matter  as  it  now  stands,  they  deciding 
that  it  was  wholly  impracticable  to  issue  any  general  order  that 
would  be  applicable  to  all  cases.  They  thought  it  best  that 
the  commissioners  should  be  instructed  that  wherever  a  case 
arose  where  the  .parties  could  be  joined  in  the  same  warrant,  to 
issue  only  one  warrant  for  them ;  or,  in  other  words,  it  was  a 
matter  that  would  have  to  be  left  to  the  discretion  ot  the  com- 
missioners, and  that  if  the  commissioners  abused  this  discretion 
they  should  be  discharged." 

It  is  further  observed  that  nowhere  in  the  reply  of  the  com- 
missioner herein,  or  of  the  district  attorney  to  the  Attorney- 
General,  is  there  anything  said  about  taking  separate  com- 
plaints and  making  separate  rases  against  joint  offeuders,  but 


Digitized  byLjOOQlC 


PEES   OP   UNITED   STATES   COMMISSIONERS.  293 

stress  only  is  laid  upon  the  necessity  of  issuing  separate  war- 
rants. Even  this  must  be  held  to  refer  only  to  cases  in  which 
the  commissioner  in  the  fair  exercise  of  his  discretion  should 
conclude  they  were  necessary. 

The  illustration  by  the  district  attorney  as  to  where  two  or 
more  persons  are  caught  at  an  illicit  distillery  can  not  apply, 
because  if  one  commit  a  felony  and  the  other  a  misdemeanor, 
then  they  are  of  necessity  charged  with  different  offenses;  but 
if  two  or  more  be  charged  with  the  same  felony  or  with  the 
same  misdemeanor,  there  seems  to  be  no  good  reason  why  they 
should  not  be  joined  in  one  complaint;  and  if  arrested  and 
brought  before  the  commissioner  under  section  9  of  the  act  of 
March  1, 1879  (20  Stat,  341),  the  issuance  of  one  warrant  for 
their  arrest  would  seem  to  be  sufficient. 

I  confess  also  that  I  can  see  no  reason  why  the  fact  that  the 
commissioners  send  up  original  papers  instead  of  copies  of 
process  should  lead  to  the  confusion  indicated,  if  more  than  one 
defendant  were  joined  in  the  same  case,  because  it  is  the  prac- 
tice in  many  districts  to  send  up  original  papers,  which,  so  far 
as  I  know,  has  never  necessitated  the  making  of  separate  cases 
against  joint  offenders. 

Congress  by  section  21  of  the  act  of  May  28, 1896  (29  Stat., 
184),  evidently  intended  to  decrease  the  cost  of  preliminary 
examinations  by  commissioners,  and  I  see  no  good  reason  why 
commissioners  in  one  district  should  be  allowed  to  multiply 
cases,  thus,  whether  so  intended  or  not,  multiplying  fees 
through  a  practice  not  recognized  or  tolerated  in  any  other 
district. 

But,  aside  from  this,  there  is  nothing  in  the  case  which 
relieves  him  of  his  discretion,  or  which  brings  his  acts  out- 
side of  the  rules  laid  down  in  the  Frantz  and  Clark  cases, 
supra. 

I  conclude  therefore  that  the  commissioner,  in  making  more 
than  one  case  against  joint  offenders  did  not  properly  use  his 
discretion,  and  that  he  is  entitled  to  such  lees  only  as  would 
have  accrued  to  him  if  he  had  complied  with  the  law  and  made 
but  one  case. 

It  follows  therefore  that  on  this  revision  the  fees  allowed 
the  commissioner  in  cases  unnecessarily  multiplied  against 
joint  offenders  and  for  entering  returns  on  process  must  be 
disallowed  and  recharged. 
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COMMUTATION    OF    QUARTERS    OF   OFFICERS   OF 
THE  NAVY  WHILE  AT  HOME  AWAITING  ORDERS. 

An  officer  of  the  Navy  who  is  ordered  to  proceed  to  his  home  to  await 
orders,  even  though  for  the  convenience  of  the  Government,  is  not 
entitled  to  commutation  of  quarters . 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
/September  26,  1899.) 

I  have  by  your  reference  of  the  22d  instant  the  correspond- 
ence and  orders  pertaining  to  the  claim  of  Rear-Admiral  Henry 
F.  Picking,  United  States  Navy,  for  commutation  of  quarters 
from  March  3  to  24, 1899,  inclusive,  while  awaiting  orders  at 
his  home.  You  transmit  orders  of  the  Secretary  of  the  Navy 
to  Rear- Admiral  Picking  upon  which  he  bases  his  claim,  as 
follows: 

"Navy  Department, 
"  Washington,  November  30, 1898. 

"You  are  hereby  detached  from  the  command  of  the  United 
States  receiving  ship  Wabash,  navy-yard,  Boston,  Mass.,  and 
from  such  other  duty  as  may  have  been  assigned  you,  and  will 
proceed  to  your  home  and  wait  orders. 

"Immediately  upon  your  arrival  home  report  your  local 
address  in  full  to  the  Bureau  of  Navigation,  Navy  Depart- 
ment, Washington,  D.  C.  See  article  224,  United  States  Navy 
Regulations,  1896." 

"Navy  Department, 
"  Washington,  March  8,  1899. 

"Proceed  to  Boston,  Mass.,  and  report  to  the  commandant 
of  the  navy-yard  at  that  place  on  the  15th  instant  for  duty 
as  commnndant  of  that  yard,  as  the  relief  of  Rear  Admiral 
Henry  L.  Howison,  United  States  Navy. 

"This  employment  on  shore  duty  is  required  by  the  public 
interests." 

"Navy  Department, 
"  Washington,  March  10, 1899. 

"The  Department's  order  of  the  8th  instant  directing  you 
to  proceed  and  report  for  duty  as  commandant  of  the  navy- 
yard,  Boston,  Mass.,  on  the  15th  instant,  is  so  far  modified 
that  you  will  report  for  this  duty  on  the  25th  instant,  instead 
of  the  15th." 

The  Bureau  of  Navigation  confirms  the  statement  of  Rear- 
Admiral  Picking  to  the  effect  that  in  the  interim  of  his  detach- 
ment from  the  United  States  receiving  ship  Wabash  and  his 
assumption  of  the  command  of  the  navy-yard  at  Boston,  Mass., 
he  was  awaiting  orders  "at  the  convenience  of  the  Govern- 
ment," and  he  alleges  this  as  a  reason  for  allowing  him  com- 
mutation of  quarters. 
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Mr.  Picking  is  one  of  the  rear-admirals  of  the  nine  lower 
numbers  who,  under  section  7  of  the  navy  personnel  act  of 
March  3, 1899  (30  Stat.,  1005),  became  entitled  to  the  pay  and 
allowance  of  a  brighdier- general  of  the  Army  from  the  date  of 
the  passage  of  the  act,  if  promoted  in  course  from  the  grade  of 
commodore  in  pursuance  of  the  act.  (5  Comp.  Dec,  750.)  He 
is  entitled  to  said  allowance  if  a  brigadier-general  of  the  Army 
would  be  entitled  to  the  same  under  similar  conditions. 

Paragraph  21  of  General  Order  No.  522,  Navy  Department, 
of  July  22, 1899,  which  is  based  upon  paragraph  1341,  Army 
Regulations,  1895,  provides  that — 

"  Officers  who,  for  the  convenience  of  the  Government,  are 
directed  to  await  orders  for  a  limited  period  at  a  point  where 
there  are  no  public  quarters  are  entitled  to  commutation;  but 
an  officer  ordered  to  his  home  to  await  orders  is  not  entitled 
to  this  allowance.9' 

The  army  regulation  only  states  the  long-established  con- 
struction of  the  courts  and  the  accounting  officers  in  applying 
section  9  of  the  act  of  Jane  18, 1878  (20  Stat.,  151),  providing 
for  the  allowance  to  officers  of  the  Army  of  quarters  in  kind 
or  commutation  thereof.  An  army  officer  detached  from  duty 
and  ordered  to  his  home  to  await  orders  is  not  entitled  to  com- 
mutation of  quarters,  his  home  not  being  a  "post  or  station" 
within  the  meaning  of  the  act  of  1878.  ( United  States  v.  Phis- 
terer,  94  U.  8.,  219.) 

I  can  not  see  that  an  officer  ordered  to  his  home  to  await 
orders  for  "  the  convenience  of  the  Government "  is  in  any 
better  situation.  In  both  cases  the  officer  awaits  orders  for 
the  convenience  of  the  Government  and  not  for  his  own  con- 
venience. The  duties  imposed  are  not  different,  nor  are  quar- 
ters required  any  more  in  the  one  case  than  in  the  other. 

I  have,  therefore,  the  honor  to  advise  you  that,  in  my  opin- 
ion, Rear-Admiral  Picking  is  not  entitled  to  the  commutation 
of  quarters  claimed.  

THE  CONSTRUCTION  OP  A  SEWER  ON  LAND  NOT 

OWNED  BY  THE  GOVERNMENT. 

The  use  of  the  appropriation  for  repairs  and  preservation  of  pnblie  build- 
ings for  the  construction  of  a  sewer  on  land  not  owned  by  the  United 
States  is  not  authorized,  except  under  a  grant  of  an  easement  therein. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury ,  Septem- 
ber 26,  1899.) 

In  your  communication  of  the  21st  instant  you  request  my 
decision  of  the  following  question : 

"It  has  recently  heen  brought  to  the  attention  of  this  De- 
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partment,  tiiut,  in  conjunction  with  the  Battle  House,  the 
Government  owns  ami  maintains  a  sewer  leading  from  the 
post  office  and  custom  house  in  Mobile,  Ala.,  which  originally 
emptied  into  a  slip  at  the  foot  of  St.  Francis  street  in  said 
city;  that  over  forty  years  ago  the  city  tilled  up  the  slip,  con 
structed  a  wharf,  and  built  a  culvert  or  drain  from  the  point 
where  said  sewer  originally  ended  to  the  river  line,  and  said 
sewer  has  emptied  into  said  culvert  to  the  present  time.  The 
city  authorities  now  require  that  the  use  of  the  sewer  be  dis- 
continued,  or  that  it  be  exteuded  to  the  river  liue.  The  ex- 
pense of  making  said  extension  is  estimated  at  one  hundred 
and  fifty  dollars  ($150),  one  halt'  of  which  it  is  understood  the 
owners  of  the  Battle  House  are  willing  to  pay. 

"  In  view  of  the  fact  that  the  sewer  in  question  is  not  the 
exclusive  property  of  the  United  States,  I  have  the  honor  to 
inquire  whether  this  Department  can  legally  authorize  an  ex* 
penditnre  for  one- half  of  the  cost  of  said  extension.  If  not, 
then  could  the  Department  allow  the  owners  of  the  Battle 
House  to  make  the  extension,  and  take  from  said  owners,  at  a 
price  to  be  agreed  upon,  a  perpetual  lease  of  said  extension, 
the  cost  thereof  to  be  charged  against  the  appropriation  for 
4 Repairs  and  preservation  of  public  buildings'  for  the  current 
fiscal  year!" 

In  the  absence  of  any  clear  provision  for  the  purpose,  it  is 
not  to  be  presumed  that  Congress  intends  that  moneys  appro- 
priated for  public  buildings  shall  be  expended  in  the  construc- 
tion of  any  structure  on  land  which  is  not  owned  by  the  United 
States,  and  which  would  inure  to  the  benefit  of  private  per- 
sons, or  subject  the  Government  to  embarrassment  in  its  use. 
Perhaps  under  certain  circumstances  the  erection  of  inexpen- 
sive temporary  buildings  on  land  held  by  the  Government 
under  a  lease  might  be  authorized  by  an  appropriation  for 
some  specific  object  to  which  they  were  a  necessary  incident. 
But  unless  the  Government  owns  the  land,  or  possesses  the 
right  to  use  aud  occupy  it,  it  would  ordinarily  be  inexpedient 
to  expend  public  money  for  the  erection  of  any  structure 
thereon,  and  manifestly  should  not  be  done  without  clear 
authority  of  law. 

In  the  present  instance  the  protection  of  the  interests  of 
the  Government  could  be  secured  ouly  by  the  grant  by  the 
municipality  of  an  easement  for  the  purpose,  or  by  the  exer- 
cise of  the  right  of  eminent  domain. 

"A  right  of  drainsi ge  through  the  lands  of  another  is  an 
easement  requiring  tor  its  enjoyment  an  iu teres t  in  such  lands, 
which  can  not  be  conferred  by  parol  license;  it  can  only  be 
granted  4 by  deed  or  conveyance  in  writing.' "  (Wiseman  v. 
Lucksinger,  84  E.  Y.,  31.) 
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The  expense  of  acquiring  the  necessary  land  for  this  pur- 
pose, either  by  purchase  or  by  proceedings  for  condemnation, 
would  probably  be  too  great  to  justify  such  a  course.  It  may 
also  be  impracticable  to  secure  the  grant  by  the  municipality 
of  Mobile  of  an  easement  for  this  purpose.  If  so,  and  if  an 
arrangement  can  be  made  by  which  the  owners  of  the  Battle 
House  will  construct  the  sewer,  and  the  right  of  the  United 
States  to  use  and  occupy  the  sewer  can  be  purchased  for  a 
reasonable  consideration,  as  appears  to  be  suggested  by  you, 
that  may  be  the  most  feasible  course.  I  see  no  legal  objection 
to  this  course,  provided  the  right  of  the  United  States  to  use 
the  sewer  in  perpetuity  is  secured  by  a  lease  or  grant  from  the 
municipality. 

PRINTING  THE  OPINIONS  OF  THE  SUPREME 
COURT. 

The  printing  of  the  opinions  of  the  Supreme  Court  of  the  United  States 
is  printing  for  that  court  within  the  meaning  of  the  act  of  July  31, 
1898,  making  appropriation  for  pnblic  printing  and  binding. 

(Decision  by  Comptroller  Tracewell^  September  26 ,  1899.) 

The  Auditor  for  the  State  and  other  Departments,  nnder 
date  of  July  8, 1899,  submitted  the  following  decision  involv- 
ing the  original  construction  of  a  statute: 

"The  Joseph  L.  Pearson  Printing  Office  (Peter  Harr,  man- 
ager) presents  an  account  for  settlement  amounting  to 
$4,214.45  for  printing  decisions  of  the  Supreme  Court  of  the 
United  States  from  January  3,  1899,  to  May  31,  1899,  which 
account  was  originally  sent  to  the  Secretary  of  the  Treasury 
and  referred  to  this  office,  bearing  an  indorsement  stating  it 
to  be  payable  from  the  appropriation  for  '  Public  printing  and 
binding,  1899.' 

u  Upon  its  receipt  here  it  was  referred  to  the  Department  of 
Justice  for  administrative  action,  and  has  been  returned  to  the 
Auditor  and  payment  advised  from  the  appropriation  for  4  Mis- 
cellaneous expenses  United  States  courts,  1899.'  It  is  to  be 
observed  that  the  Attorney-General,  in  giving  his  approval  to 
the  account,  has  refrained  from  including  with  such  approval 
the  statement  that  the  services  were  authorized  by  him,  so  as 
to  conform  to  the  requirements  of  that  appropriation,  as  held 
by  the  Comptroller  of  the  Treasury  in  4  Comp.  Dec,  378,  576. 

"In  the  emolument  *  Return  of  James  H.  McKenney,  clerk 
of  the  Supreme  Court  of  the  United  States,  of  fees  and  costs 
collected  in  cases  disposed  of  at  October  term,  1897,  and  prior 
terms  of  said  Supreme  Court,  and  emoluments  collected  at  said 
term  after  March  15, 1898,  and  of  the  amounts  deducted  there- 
from for  his  compensation,  and  the  incidental  expenses  of  bis 
office,  including  clerk  hire,'  the  sum  of  (5,443.10  is  deducted 
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by  the  clerk  for  amounts  paid  by  him  to  The  Joseph  L.  Pearson 
Printing  Office  (Peter  Hair,  manager),  per  vouchers  9  and  31, 
for  printing  decisions  of  the  Supreme  Court  of  the  United 
States  from  January  3, 1898,  to  May  23,  LS98,  and  from  Octo- 
ber 17, 1898,  to  December  31, 1898,  being  the  periods  immedi- 
ately preceding  that  covered  by  the  account  now  under  con- 
sideration. 

"  The  incidental  expenses  of  the  office  of  the  clerk  of  the 
Supreme  Court  are  by  law  made  payable  from  the  fees  and 
emoluments  of  his  office.  (Acts  of  March  3, 1883,  and  July  7, 
18S4,  Suppl.  to  Revised  Statutes,  vol.  1,  pp.  421-468;  act  of 
March  15, 1898,  30  Stat,,  317.) 

u  All  of  these  acts  are  identical  in  respect  to  requiring  the 
clerk  to  account  for  and  pay  into  the  Treasury  of  the  United 
States  all  fees  and  emoluments  received  by  him  after  deduct- 
ing therefrom  his  compensation  as  fixed  by  law  and  the  inci- 
dental expenses  of  his  office,  including  clerk  hire. 

"The  act  of  March  3,  1883,  supra,  was  construed  in  4  Law- 
rence, First  Comp.  Dec,  92,  where  it  was  held  that '  the  stat- 
ute does  not  *  *  *  in  any  manner  indicate  a  purpose  to 
limit  the  sources  of  the  clerk's  emoluments;'  that  the  Supreme 
Court  4  may  require  the  printing  of  opinions  at  a  private 
printing  office  and  may  direct  the  clerk  to  furnish  certified 
copies  for  the  authorized  fees,'  and  that — 

U4The  properly  authorized  office  expenses  of  the  clerk, 
including  the  expense  of  printing  opinions,  will  be  audited  and 
allowed  by  the  proper  accounting  officers  of  the  Treasury 
Department  as  a  charge  upon  the  emoluments  of  the  clerk/ 

"  It  was  also  held  in  that  case  that  the  printing  of  the  opin- 
ions of  the  court  was  not  provided  for  by  law,  and  therefore 
could  not  be  done  at  the  Government  Printing  Office,  and  that 
section  3786,  Revised  Statutes,  has  no  application  to  such 
printing.  The  printing  required  by  said  section  to  be  done  at 
the  Government  Printing  Office  is  that  'for  the  Senate  or 
House  of  Representatives  and  the  executive  and  judicial 
departments.' 

**  I'or  the  reasons  stated  in  that  decision  it  is  believed  that 
the  act  of  January  12, 1895,  relating  to  public  printing,  does 
not  affect  this  matter. 

"The  only  subsequent  legislation  by  Congress  having  any 
bearing  upon  this  subject  is  found  in  the  act  of  December  22, 
1896,  as  follows: 

u  'That  the  unexpended  balances  of  the  appropriations  made 
for  printing  and  binding  for  the  Supreme  Court  of  the  United 
States  for  the  fiscal  years  1896  and  1897  shall  be  expended 
under  the  direction  of  that  court,  and  the  printing  for  that 
court  shall  be  done  by  the  printer  it  may  employ  unless  it 
shall  otherwise  order.'    (29  Stat.,  481.) 

44  Whether  the  authority  given  to  the  court  by  this  act  to 
employ  a  printer  of  its  own  selection  was  limited  to  the  expendi- 
ture of  the  appropriations  named  therein  or  is  permanent 
legislation  applicable  to  future  appropriations  would  seem  to 
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be  immaterial  in  so  far  as  the  printing  of  the  opinions  of  the 
court  is  concerned,  as  according  to  the  ruling  of  Comptroller 
Lawrence  the  opinions  of  the  court  could  not  be  printed  at 
the  Government  Printing  Office  unless  their  printing  was  pro- 
vided for  by  law,  which  has  not  been  done. 

"From  the  passage  of  the  act  of  March  3, 1883,  limiting  the 
compensation  of  the  clerk  of  the  Supreme  Court  to  $6,000  per 
annum,  chargeable  to  the  emoluments  of  his  office,  and  requir- 
ing him  to  account  for  and  pay  into  the  Treasury  all  fees  and 
emoluments  received  by  him  in  excess  of  the  amount  author- 
ized to  be  retained  for  his  compensation  and  office  expenses, 
including  clerk  hire,  up  to  and  including  the  period  covered 
by  the  emolument  return  of  the  calendar  year  1898,  it  appears 
the  expeuse  of  printing  these  opinions  has  been  regarded  as 
an  incidental  expeuse  of  the  clerk's  office,  and  therefore  charge- 
able to  and  payable  only  from  the  fees  and  emoluments  of  his 
office.  Nor  is  it  believed  that  the  status  of  this  expense  has 
been  in  any  wise  changed  or  altered  by  the  enactments  of 
December  22, 1896,  and  March  15, 1898,  supra. 

u  As  the  clerk's  emolument  return  for  the  calendar  year  1898, 
in  which  the  cost  of  printing  the  decisions  of  the  court  for  that 
year  is  charged  against  and  deducted  from  fees  and  emolu- 
ments collected  by  him,  was  received  June  5, 1899,  and  remains 
unsettled,  this  office  is  confronted  with  the  proposition  that 
payment  of  the  cost  of  such  printing  is  variously  suggested  to 
be  made  from  moneys  derived  from  three  different  sources, 
namely,  from  fees  and  emoluments  collected  by  the  clerk, 
appropriation  for  public  printing  and  binding,  1899,  and  from 
appropriation  for  miscellaneous  expenses  United  States  courts,  - 
1899. 

"  If  the  practice  established  by  the  decision  of  Comptroller 
Lawrence  is  to  be  followed,  and  I  know  of  no  law  or  reason 
which  makes  a  change  of  practice  necessary  or  advisable,  the 
costs  of  printing  those  opinions  can  not  be  paid  from  either 
the  appropriation  for  public  printing  and  binding  or  that  for 
miscellaneous  expenses  United  States  courts. 

"  Therefore  I  decide  that  the  account  of  The  Joseph  L.  Pear- 
son Printing  Office  is  payable  solely  from  the  fees  and  emolu- 
ments of  the  clerk's  office  collected  during  the  calendar  year 
1899,  and  not  from  either  of  the  appropriations  named  above. 
But  as  this  decision  involves  an  original  construction  of  the 
statute,  settlement  of  the  account  will  be  snspended  and  this 
decision  reported  to  the  Comptroller  of  the  Treasury  for  his 
approval,  disapproval,  or  modification,  as  required  by  the  act 
of  July  31, 1894." 

On  the  12th  of  the  same  month  I  by  letter  transmitted 
copies  of  this  decision  to  the  Attorney-General,  the  clerk  of  the 
Supreme  Court,  and  the  claimant,  requesting  their  views  upon 
the  matter  at  issue,  to  which  the  Attorney-General  and  the  clerk 
replied,  the  Attorney-General  modifying  his  former  action  advis- 
ing paymentfromtheappropriation  for44  Miscellaneous  expenses 
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United  States  courts,  1899,"  and  holding  that  the  printing  of 
these  opinions  is  printing  for  the  Supreme  Court  within  the 
meaning  of  the  statutes  relating  to  public  printing,  which  but 
for  the  act  supra,  which  provides  that  "the  printing  for  that 
court  shall  be  done  by  the  printer  it  may  employ,"  would  have 
to  be  done  at  the  Government  Printing  Office,  and  that  the 
claim  in  question  "  should  be  paid  from  the  appropriation  for 
printing  and  binding  for  the  Supreme  Court  of  the  United 
States." 

The  clerk  contends  that  "Comptroller  Lawrence  did  not 
decide  that  the  opinions  could  not  by  direction  of  the  court 
have  been  printed  at  the  Government  Printing  Office  and  the 
expense  of  such  printing  charged  up  to  the  appropriation  for 
'Printing,  binding,  aud  mapping  for  the  Supreme  Court  of  the 
United  States,'"  that  question  not  being  before  him,  and  if  it 
had  been  and  he  had  decided  against  the  right  of  the  court 
to  so  direct,  that  such  decision  ought  not  to  and  would  not 
stand  as  authority  to-day,  etc. 

On  the  coming  in  of  these  replies  I,  under  date  of  September 
5, 1899,  addressed  the  following  communication  to  the  Hon. 
John  M.  Harlan,  associate  justice  of  the  Supreme  Court  of 
the  United  States : 

"I  have  the  honor  to  inclose  herewith  the  decision  of  the 
.  Auditor  for  the  State  and  other  Departments  upou  the  claim 
of  The  Joseph  L.  Pearson  Printiug  Company  (Peter  Harr, 
manager),  together  with  the  replies  of  the  Attorney-General 
and  James  H.  McKenney,  clerk  United  States  Supreme  Court, 
thereto,  which  explain  themselves. 

"This  decision  is  before  me  for  approval,  disapproval,  or 
modification  (section  8  of  the  act  of  July  31, 1894,  28  Stat, 
20S-209),  and  being  in  doubt  as  to  the  proper  interpretation  of 
the  laws  under  which  this  claim  arises,  1  should  appreciate 
your  opinion  thereon,  you  having  been  given  charge  of  this 
particular  matter  by  the  court,  and  I  shall  be  much  guided 
thereby. 

'*  Without  going  into  detail,  the  questions  that  are  troubling 
me  are : 

"1.  If  the  printing  of  these  opinions  did  not  fall  under  sec- 
tion 3780,  Revised  Statutes,  whqn  Mr.  Comptroller  Lawrence 
rendered  his  decision  in  1883,  it  does  not  now,  for  so  far  as  I 
have  been  able  to  ascertain  there  has  been  no  subsequent 
legislation  changing  the  status,  the  acts,  December  22, 1898 
(29  Stat.,  491),  and  June  4,  1897  (30  Stat,  61),  in  my  opinion, 
only  enlarging  the  powers  of  the  court  so  that  it  can  now  have 
such  printiug  as  plaiuly  comes  within  the  provisions  of  said 
section  3780  done  at  the  Government  Printing  Office,  or  else- 
where, as  it  should  determine  and  order. 

"2.  If  Mr.  Lawrence  was  in  error  and  the  printing  of  these 
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opinions  is  public  printing  provided  for  by  law,  then  it  would 
seem  that  the  long-continued  practice,  prevailing  since  as  well 
as  before  the  passage  of  the  acts  above  cited,  of  paying  for 
them  from  the  emoluments  of  the  clerk's  office,  was  to  say  the 
least  not  strictly  in  accordance  with  law,  and  that  they  should 
have  been  paid  for  from  the  appropriation  made  by  Congress 
for  that  purpose. 

"It  seems  to  me,  however,  that  the  long  acquiescence  of  the 
court  in  this  practice  under  Mr.  Lawrence's  decision  goes  a 
ioug  way  toward  giving  it  the  force  of  and  making  it  law,  and 
if  so,  it  would  seem  to  be  the  law  yet,  unless  it  was  changed 
by  the  subsequent  legislation  above  referred  to,  and  this  seems 
to  be  negatived  by  the  fact  that  the  practice  continued  for 
about  two  years  after  the  passage  of  those  acts. 

"May  I  request  an  early  reply,  assuring  you  that  it  will 
much  gratify  me,  and  I  am  sure  will  add  greatly  to  Mr.  Hair's 
convenience  and  pleasure. 

"  1  have  delayed  writing  you  because  I  knew  you  were  out 
of  the  city  and  did  not  wish  to  trouble  you  on  your  vacation, 
but  Mr.  Harr  is  very  anxious  to  have  the  matter  settled." 

to  which  I  have  received  the  following  reply,  written  from 
Pointe  au  Pic,  Province  of  Quebec,  Canada,  dated  September 
16,1899: 

"Your  communication  of  the  5th  (with  inclosures),  relating 
to  the  account  of,  the  Joseph  L.  Pearson  Printing  Company, 
Peter  Harr,  manager,  tor  the  printing  of  the  opinions  of  the 
Supreme  Court  of  the  United  States  from  January  3, 1899,  to 
May  31, 1899,  was  forwarded  to  me  at  this  place. 

44  The  Auditor  for  the  State  and  other  Departments  holds 
that  this  account  is  chargeable  upon  the  fees  and  emoluments 
of  the  clerk's  office  collected  during  the  year  1899,  and  can  not 
be  charged  upon  any  general  appropriation  by  Congress,  even 
where  such  appropriation  was  made  expressly  to  meet  the  cost 
of  public  printing  and  binding  done  '  for  the  Supreme  Court 
of  the  United  States.'  In  his  letter  to  you  of  July  18  the 
clerk  says:  'This  account  was  not  paid  from  the  emoluments 
of  the  clerk's  office  as  heretofore,  because  such  emoluments, 
after  deducting  clerk  hire  and  the  incidental  office  expenses, 
were  not  sufficient  to  meet  it.' 

44  Prior  to  its  adjournment  in  May  the  Supreme  Court,  by  an 
order  of  record,  authorized  me  to  examine  and  pass  upon 
accounts  rendered  by  the  above  company  for  printing.  The 
account  in  question  was  examined  and  approved  by  me,  and 
because  of  my  official  connection  with  the  matter  you  ask  my 
opinion  upon  the  question  disposed  of  by  the  Auditor  and  now 
under  consideration  by  you.  1  am  not  sure  that  any  one  occu- 
pying a  judicial  position  can  ever  properly  give  an  opinion 
upon  a  question  of  law,  unless  such  question  arises  in  a  suit 
pending  before  him  and  must  be  determined  by  him.  But  as 
the  action  of  your  office  may  have  a  serious  effect  upon  the 
business  of  the  court  at  its  approaching  term,  I  have  concluded 
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to  meet  your  wishes  and  indicate  my  view  of  the  question 
decided  by  the  Auditor. 

"If  I  do  not  misapprehend  the  letter  of  the  Auditor;  he 
thinks  that  the  present  questiou  is  controlled  by  an  opinion 
rendered  by  one  of  your  predecessors.  (4  Lawrence,  92.)  Comp- 
troller Lawrence,  in  that  opinion,  held  that  although  Congress 
had  not  Expressly  directed  or  authorized  the  printing  at  the 
public  expense  of  the  opinions  delivered  by  the  Supreme  Court 
of  the  United  States  from  time  to  time,  that  tribunal,  'as  a 
necessity  of  its  organization,' could  have  such  opinions  printed* 
by  any  person,  company,  or  corporation  employed  by  it  tor  that 
purpose,  and  charge  the  expense  thereof  upon  the  fund  created 
by  the  fees  and  emoluments  of  the  clerk's  office.  Going  beyond 
the  points  necessary  to  be  decided,  the  Comptroller  further 
said  that  this  printing  of  the  opinions  of  the  Supreme  Court 
was  not  such  printing  as  was  referred  to  in  section  3786  of  the 
Revised  Statutes,  providing  that  '  all  printing,  binding,  and 
blank  books  for  the  Senate  or  House  of  Representatives  and 
the  executive  and  judicial  departments  shall  be  done  at  the 
Government  Printing  Office,  except  in  cases  otherwise  provided 
by  law.' 

"In  my  judgment,  the  questions  considered  by  Comptroller 
Lawrence  are  presented  in  a  different  light  by  legislative 
enactments  passed  since  his  opinion  was  given.  The  urgent 
deficiency  appropriation  act  of  December  22,  1896  (29  Stat., 
479,  481),  provides  that '  the  unexpended  balances  of  the  ap- 
propriations made  for  printing  and  binding  for  the  Supreme 
Court  of  the  United  States  for  the  fiscal  years  1896  and  1897 
shall  be  expended  under  the  direction  of  that  court;  and  the 
printing  for  that  court  shall  be  done  by  the  printer  it  may  em- 
ploy, unless  it  shall  otherwise  order.'  The  sundry  civil  appro- 
priation act  of  June  4, 1897,  for  the  fiscal  year  ending  June  30, 
1898  (30  Stat.,  11,  61),  appropriated  4for  the  Supreme  Conrt  of 
the  United  States,  nine  thousand  dollars,  to  be  expended  under 
the  direction  of  that  court,  of  which  sum  two  thousand  dollars 
to  be  immediately  available,  and  the  printing  for  that  court 
shall  be  done  by  the  printer  it  may  employ,  unless  it  shall 
otherwise  order.'  The  sundry  civil  appropriation  act  of  July  1, 
1898,  for  the  fiscal  year  ending  June  30, 1899  (30  Stat,  597,  047, 
648),  appropriated 4  for  the  Supreme  Court  of  the  United  States, 
nine  thousand  dollars.'  It  is  to  be  observed  that  these  geueral 
appropriations  were  all  made  expressly  for  public  printing. 

"It  seems  to  me  clear  that  the  words  'printing  for  that 
court,'  in  the  acts  of  1896  and  1897,  includes  the  printing  of 
the  opinions  of  the  court,  under  the  supervision  of  the  clerk, 
by  a  printer  employed  by  it  for  such  work.  If  this  be  true  we 
have  in  the  acts  of  1896  and  1897  general  appropriations  4for 
the  Supreme  Court  of  the  United  States'  to  meet  the  expense 
of  'printing  for  that  court'  by  a  printer  of  its  own  selection. 
And  in  the  act  of  1898  is  an  appropriation,  under  the  head  of 
'Public  printing  and  binding,' of  nine  thousand  dollars  'for 
the  Supreme  Court  of  the  United  States.'    This  last  appro- 
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priatioii  certainly  covers  the  printing  of  the  opiuions  of  the 
Supreme  Court  when  done  under  its  orders  and  by  the  printer 
it  employs.  That  the  words  'and  the  printing  for  that  court 
shall  be  done  by  the  printer  it  may  employ,  unless  it  shall 
otherwise  order'  (which  were  in  the  acts  of  1896  and  1897),  do 
not  appear  in  the  act  of  1898  is  immaterial,  for  the  direction 
by  Congress  in  the  act  of  1897  that  the  printing  for  the  Su- 
preme Court  shall  be  done  by  its  printer,  unless  that  court 
otherwise  directs,  may  be  regarded  as  a  rule  established  by 
Congress  to  be  applied  to  all  appropriations  for  the  Supreme 
Court  of  the  United  States  to  meet  the  cost  of  printing  done 
for  it  The  requirement  that  the  priutiug  for  the  Supreme 
Court  shall  be  done  by  the  printer  it  may  employ,  unless  other- 
wise ordered  by  it,  should  be  read  into  the  act  of  1898  and 
into  all  subsequent  enactments  appropriating  money  for  print- 
ing for  that  court.  This  being  done,  no  sound  reason  exists 
why  the  account  in  question  may  not  be  charged  upon  the  ap- 
propriation made  in  the  act  of  1898,  specifically  for  public 
printing  and  binding  for  the  Supreme  Court  of  the  United 
States. 

14  It  does  not  militate  against  this  conclusion  that  the  cost  of 
printing  the  opinions  of  the  Supreme  Court  may  also  be  met 
out  of  the  fees  and  emoluments  in  the  hands  of  the  clerk.  If 
met  in  that  way,  the  appropriation  made  by  Congress  would 
remain  unimpaired,  so  far  as  the  cost  of  the  printing  of  the 
opinions  of  the  court  is  concerned.  When  it  so  happens,  in  a 
particular  year,  as  in  the  present  case,  that  the  funds  in '  the 
clerk's  hands,  after  deducting  his  salary  and  the  proper  and 
necessary  expenses  of  his  office,  are  insufficient  to  meet  the  cost 
of  printing  the  court's  opinions,  I  do  not  perceive  why,  in  the 
execution  of  the  acts  of  Congress  relating  to  this  subject,  resort 
may  not  be  bad  to  the  fund  created  by  Congress  to  pay  for  pub- 
lic printing  and  binding  for  the  Supreme  Court.  This  must  be 
so,  unless  it  be  held  that  the  priuting  of  the  opinions  of  the 
Supreme  Court,  under  its  orders,  work  which  the  court  (as  a 
necessity  of  its  organization '  may  have  done  by  its  own  prin- 
ter, is  not  public  printing  within  the  meaning  of  the  statutes 
enacted  since  the  opinion  of  Comptroller  Lawrence  wad  ren- 
dered. I  take  it  th^t  no  such  conclusion  will  be  reached,  in 
view  of  the  fact  that  Congress  in  two  appropriation  acts  ex- 
pressly required  that  the  printing  for  the  Supreme  Court 
should  be  done  by  its  own  printer,  unless  it  otherwise  ordered. 

44 1  think  that  full  etiect  may  be  given  to  the  views  herein 
expressed  without  modifying  the  ruling  made  by  Comptroller 
Lawrence.  He  gave  his  opinion  when  there  was  no  act  of  Con- 
gress expressly  recognizing  the  work  done  by  a  printer  selected 
by  the  court  to  print  its  opinions.  Since  that  opinion  was 
given,  Congress,  in  two  acts,  required  the  printing  for  the 
court  to  be  done  by  the  printer  it  might  employ,  unless  it  other- 
wise ordered,  and  in  the  same  section  or  clause  embodying  this 
requirement  an  appropriation  to  pay  the  cost  of  printing  and 
binding  for  the  Supreme  Court  was  made  without  any  distinc- 


Digitized  byLjOOQlC 


304  DECI8ION8   OP   THE   COMPTROLLER. 

tion  between  the  printing  of  the  opinions  of  that  court,  by  its 
own  printer,  and  any  other  printing  done  for  it  by  its  order. 
Any  other  view  roust  rest  upon  the  ground  that,  within  the 
meaning  of  the  acts  of  1896, 1897,  ami  1898,  appropriating  money 
to  pay  for  printing  aud  binding  for  the  Supreme  Court,  the  print- 
ing of  the  opinions  of  that  court,  by  its  order,  is  not  public 
printing.  But  no  such  position  can  be  maintained,  if  it  be  true, 
as  Comptroller  Lawrence  correctly  held,  that  the  coat  of  such 
printing,  when  done  by  the  court's  printer,  could  be  legally  made 
a  charge  upon  the  public  fund  hi  the  hands  of  the  clerk  created 
by  the  fees  and  emoluments  of  his  office.  I  speak  of  such  lees 
and  emoluments  as  constituting  a  public  fund,  because  the 
clerk  receives  a  stated  salary,  aud  must  account  for  and  pay 
into  the  Treasury  all  sums  that  come  into  his  hands  in  virtue 
of  his  office,  after  deducting  his  salary  and  the  necessary  and 
proper  expenses  of  that  office." 

This  opinion,  from  that  member  of  the  highest  court  iu  the 
land  having  direct  charge  of  the  matter,  is  deemed  by  me  to 
be  sufficient  to  the  determination  of  this  case,  and  without 
assent  or  dissent  upon  the  proposition  that  the  cost  of  this 
printing  may  be  paid  either  from  the  surplus  emoluments  of 
the  clerk's  office,  or  from  the  appropriation  for  "  public  print- 
ing and  binding,"  as  convenience  or  circumstances  may  dictate, 
I  hold  that  under  the  laws  now  in  force  relating  thereto  the 
printing  of  these  opinions  is  printing  for  the  Supreme  Court, 
and  that  the  cost  thereof  is  payable  from  the  appropriation  for 
such  printing. 

The  decision  of  the  auditor  is  reversed,  and  the  account  of 
The  Joseph  L.  Pearson  Printing  Office  (Peter  flarr,  manager), 
now  before  that  officer  for  settlement,  will  be  paid  from  the 
appropriation  for  "  public  printing  and  binding,  1899." 


FEES  OF  UNITED  STATES  COMMISSIONERS. 

A  United  States  commissioner  who  bears  the  case  of  a  defendant  brought 
before  him  on  a  warrant  illegally  issued  by  another  commissioner  is 
entitled  to  the  fees  provided  by  law  for  his  services,  unless  the  fact 
that  the  warrant  was  illegally  issued  is  disclosed  upon  its  face. 

(Decision  of  Comptroller  Trace  well,  September  26,  1899.) 

The  Attorney-General,  upon  the  report  of  William  H.  Moyer, 
examiner,  requests  the  revision  of  the  accounts  of  William  L. 
Carter,  United  States  commissioner  for  the  western  district  of 
Tennessee,  for  the  quarters  ending  March  31,  September  30, 
and  December  31, 1S98,  respectively,  and  that  he  be  recharged 
with  all  fees  allowed  him  by  the  Auditor  in  certain  cases 
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wherein  the  complaints  upon  which  warrants  of  arrest  were 
issued  were  not  sworn  to  as  required  by  law. 

This  report  embraces  the  accounts  of  several  other  United 
States  commissioners  of  the  same  district,  and,  so  far  as  perti- 
nent to  the  issue  involved,  is  as  follows: 

"  Enclosed  herewith  I  have  the  honor  to  submit  abstracts  of 
disallowances  in  the  accounts  covering  the  calendar  year  1898 
of  United  States  Commissioners  Robert  I.  Chester,  Jackson, 
Tenn.;  John  W.  Stumph,  Selmar,  Tenn.;  Roland  H.  Thorn, 
Lexington,  Tenn. ;  W.  L.  Carter,  Paris,  Tenn.,  and  Henry  C. 
Staritield,  Union  City,  Tenn.,  of  the  western  district  of  Ten- 
nessee. 

"These  disallowances  are  fees  charged  by  the  commissioners 
in  cases  arising  from  violations  of  the  internal-revenue  laws, 
and  are  recommended  to  be  made  because  the  complaints  were 
not  sworn  to  as  is  required  by  section  19  of  the  act  of  May  28, 
1896. 

"  Daring  my  recent  examination  of  the  western  district  of 
Tennessee  I  became  convinced  by  what  I  observed  that  com- 
plaints for  violations  of  internal-revenue  laws  were  not  being 
sworn  to  as  required  by  law,  although  the  jurats  showed  that 
the  complaints  were  sworn  to  and  signed  in  the  presence  of  a 
commissioner.  There  is  nothing  on  any  complaint  to  show 
that  the  oath  was  administered,  if  administered  at  all,  at  any 
place  other  than  the  place  where  the  commissioner  is  located, 
and  the  presumption  is  that  where  a  deputy  collector  of  inter- 
nal revenue  signed  the  complaint  he  appeared  before  the  com 
missioner  and,  if  sworn  at  all,  was  sworn  in  the  presence  of 
the  commissioner,  and  by  him  at  the  place  where  the  commis- 
sioner was  officially  located. 

"  In  this  district  it  has  not  been  the  practice  to  submit  com- 
plaints for  violations  of  the  internal* revenue  laws  to  the  United 
States  attorney  for  his  action.  To  avoid,  or  rather  evade,  this 
requirement  of  law  it  has  been  the  practice  to  have  deputy 
collectors  of  internal  revenue  sign  the  affidavits,  and  in  a  large 
number  of  cases  they  were  signed  without  being  sworn  to. 
In  fact,  I  am  convinced  that  in  very  few,  if  any,  instance  sout- 
side  of  Memphis  did  the  commissioner  actually  administer  an 
oath  to  the  deputy  collector.  It  was  the  practice  to  send  the 
complaints  ready  for  signature  to  the  deputy  collector,  who 
would  sign  them  and  return  them  to  the  commissioner.  When 
this  was  done  no  oath  could  have  been  administered,  and  it  is 
doubtful  if  an  oath  was  in  fact  administered  even  when  the 
complaint  was  signed  in  the  presence  of  the  commissioner. 

"In  cases  where  the  complaint  was  sent  to  a  deputy  col- 
lector and  signed  and  returned  to  the  commissioner  by  him, 
the  jurat  of  the  commissioner  which  shows  that  it  was  '  sworn 
to  and  subscribed  before'  him  on  a  certain  date  is  a  false  cer- 
tificate, and  this  is  a  matter  for  the  courts. 
22184— Vol.  6 20 
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"This  report  is  based  upon  the  various  complaints  in  the 
various  cases,  and  also  upon  a  letter  from  the  Commissioner  of 
Internal  Revenue,  dated  April  3, 1899,  which  shows  where  the 
deputy  collectors  were  on  the  dates  upon  which  the  complaints 
purport  to  have  been  sworn  to  before  certain  commissioners. 
Where  a  deputy  collector  is  shown  to  have  been  at  some  place 
other  than  where  the  commissioner  is  located  on  a  date  when 
he  is  shown  to  have  sworn  to  complaints  before  said  commis- 
sioner, I  have  assumed  that  the  complaints  were  merely  signed 
and  were  not  sworn  to. 

"I  have  not  included  in  these  abstracts  any  cases  where  the 
deputy  collectors  are  shown  to  have  been  at  the  place  where 
the  commissioner  is  located  on  the  date  shown  in  the  affidavit 
to  the  complaint,  but  I  believe  if  the  truth  were  known  even 
these  would  be  subject  to  disallowance  for  the  same  reasons." 

The  request  of  the  Attorney-General  is  dated  May  15, 1899. 
and  includes  the  accounts  of  the  four  additional  United  States 
commissioners  reported  by  the  examiner,  and  the  decision 
herein  will  govern  all  of  them. 

Upon  the  reception  of  the  request  I  notified  the  five  com- 
missioners referred  to,  all  of  whom  have  replied  except  Com- 
missioner Garter,  to  whom  a  second  letter,  dated  June  19, 1899, 
was  addressed,  calling  his  attention  to  the  matter,  and  stating 
that  if  no  reply  was  received  by  the  27th  of  that  month  I 
should  consider  that  he  did  not  wish  to  make  any  and  would 
take  up  and  dispose  of  the  matter. 

Having  received  no  reply,  I  assume  that  he  has  none  to 
make  and  that  the  facts  as  stated  by  the  examiner  are  true. 

The  facts  in  this  casein  the  main  are  on  "all  fours'9  with 
those  upon  which  the  decision  in  Calvert's  case,  rendered  25th 
ultimo,  was  based,  and  so  far  as  applicable  will  be  governed 
by  that  decision,  the  only  difference  being  that  while  in  Cal- 
vert's case  all  the  recommendations  related  to  cases  originated 
before  that  commissioner;  in  his  case  some  of  them  relate  to 
cases  in  which  the  complaints  were  taken  and  warrants  of 
arrest  issued  by  other  commissioners,  and,  under  the  act  of 
August  18,  1894  (28  Stat.,  416),  returned  with  the  defendants 
before  this  commissioner  for  examination,  he  being  the  com- 
missioner nearest  to  the  place  of  arrest. 

As  to  these  I  think  there  is  a  difference.  There  was  nothing 
upon  the  face  of  these  warrants  or  the  copies  of  the  complaint 
attached  thereto  to  indicate  that  the  complaints  had  not  been 
actually  sworn  to  before  the  commissioner  who  issued  the  war- 
rants, and  I  do  not  think  one  officer  is  chargeable  with  the 
laches  of  another,  unless  he  has  actual  knowledge  thereof  at 
the  time  he  acts,  and  there  is  nothing  here  to  show  that  this 
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commissioner  had  such  knowledge.  Indeed,  the  presumption 
is  that  he  did  not.  These  warrants  being  regular  on  their  face, 
the  commissioner  who  issued  them  having  jurisdiction  of  the 
subject-matter,  and  this  commissioner,  before  whom  they  were 
brought  by  the  marshal  as  required  by  law,  having  jurisdic- 
tion of  the  person,  I  do  not  think  he  should  be  recharged  with 
the  fees  allowed  him  in  these  cases. 

This  seems  to  be  in  harmony  with  my  decision  in  Marshal 
Bennett's  case  (5  Gomp.  Dec,  299). 

Two  of  the  accounts  of  this  commissioner  embraced  in  the 
Attorney-General's  request  have  already  been  revised  by  this 
office,  but  upon  the  facts  as  disclosed  herein,  which  were 
unknown  to  the  accounting  officers  at  the  time  the  settlements 
and  revision  were  made,  will  be  reopened  under  the  rule  laid 
down  in  CampbelVs  case  (4  Comp.  Dec.,  303),  and  with  the 
remaining  account  will  be  revised  in  accordance  with  the  views 
herein  expressed.  

PROTECTION  BY  A  CLAIMANT  OF  HIS  EIGHTS. 

A  head  of  a  Department  is  not  authorized  to  require  a  claimant  to  submit 
his  claim  for  a  sum  less  than  that  to  which  he  believes  he  is  entitled, 
or  to  prohibit  him  from  taking  proper  measures  to  protect  his  rights 
in  the  courts. 

{Comptroller  Tracewell  to  the  Postmaster- General,  September  28, 

1899.) 

In  your  communication  of  the  22d  instant  you  request  my 
decision  of  the  following  question : 

u  I  have  the  honor  to  enclose  herewith  an  account  of  the 
Chesapeake  and  Potomac  Telephone  Company,  rendered  to 
this  Department  for  telephone  services  for  the  quarter  ended 
March  3 1 ,  1899.  Y  ou  will  observe  that  the  account  is  rendered 
'For  amount  payable  under  act  of  June  30, 1898;'  also,  *  Amount 
under  old  contract  with  telephone  company,'  aud  the  difference 
is  indicated  as  i Amount  suspended.' 

"This  Department  does  not  recognize  that  there  is  any  con- 
tract at  present  existing  between  the  Chesapeake  and  Potomac 
Telephone  Company  and  the  United  States,  as  referred  to  in 
said  account,  or  that  it  is  entitled  to  payment  for  services  ren- 
dered at  a  higher  rate  than  that  prescribed  by  the  act  of  June 
30,  J  898.  In  making  payment  at  such  rates  this  Department 
does  not  conceive  that  it  would  be  proper  to  recognize  the 
difference  between  said  payment  and  the  amount  which  would 
be  due  if  the  old  contract  referred  to  were  in  force  as  i  Amount 
suspended.'  There  does  not  seem  to  be  any  reason  why  an 
account  presented  for  payment  should  be  approved  and  allowed 
in  this  form.    If  the  company  has  any  rights  under  the  old 
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contract,  it  does  not  appear  to  be  proper  for  this  Department 
to  in  any  wise  attempt  to  pass  upon  them,  in  view  of  the  act  of 
June  30, 1898,  by  indicating  that  the  difference  in  payments 
under  the  said  contract  and  the  charges  prescribed  by  the  act 
aforesaid  is  *  suspended.' 

•  •  •  •  •  •  • 

"  In  view  of  the  action  in  this  case,  and  for  the  reasons 
above  suggested,  I  will  thank  you  to  advise  me  whether,  in 
your  opinion,  it  would  be  proper  to  pass  the  account  referred 
to  in  the  form  presented." 

In  reply,  I  have  the  honor  to  state  that  I  see  no  legal  objec- 
tion to  your  approval  of  this  account  for  the  specific  sum  which 
in  your  opinion  is  legally  payable  and  transmitting  it  either  to 
a  disbursing  officer  or  the  Auditor  for  payment.  It  is  prob- 
able that  the  telephone  company  submitted  its  account  in  this 
form  for  the  purpose  of  protecting  its  right  to  recover  the 
compensation  to  which  it  believes  it  is  entitled  by  a  proceeding 
in  court.  This  I  think  it  has  a  right  to  do.  Section  8  of  the 
act  of  July  31, 1894  (28  Stat.,  208),  contains  the  following  pro- 
vision: 

"Any  person  accepting  payment  under  a  settlement  by  an 
Auditor  shall  be  thereby  precluded  from  obtaining  a  revision 
of  such  settlement  as  to  any  items  upon  which  payment  is 
accepted." 

Under  this  provision  the  settlement  by  the  Auditor  is  final 
and  conclusive  as  to  such  an  item  upon  the  executive  branch 
of  the  Government  But  it  is  not  intended  to  preclude  a 
recovery  in  court.  I  do  not  think,  therefore,  that  a  head  of 
Department  is  authorized  to  require  a  claimant  to  submit  his 
claim  for  a  sum  less  than  that  to  which  he  believes  he  is  enti- 
tled, or  to  prohibit  him  from  taking  proper  measures  to  pro- 
tect his  rights  in  the  courts. 


FEES  OF  UNITED  STATES  COMMISSIONERS. 

Under  section  1018,  Revised  Statutes,  the  surrender  of  a  defendant  by  his 
sureties  is  authorized  during  a  vacation  of  the  court  only,  and  a 
United  States  commissioner  is  not  entitled  to  fees  in  proceedings 
against  a  defendant  so  surrendered  during  a  session  of  the  court. 

(Decision  by  Comptroller  Tracewell7  September  28, 1899.) 

The  Attorney-General,  upon  the  report  of  J.  S.  Easby-Smith 
and  A.  C.  Gaine,  examiners  for  his  Department,  requests  the 
revision  of  the  accounts  of  James  L.  English,  United  States 
commissioner  for  the  western  district  of  Virginia,  for  the 
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quarters  ending  June  30  and  September  30, 1898,  and  that  he 
be  recharged  with  fees  allowed  him  by  the  Auditor  in  the  set- 
tlement of  said  accounts  for  entering  returns  and  for  issuing 
mittimuses  in  certain  cases  wherein  the  defendants  are  alleged 
to  have  been  surrendered  by  their  sureties  under  the  provisions 
of  section  1018,  Bevised  Statutes.    (See  below.) 

As  to  entering  returns,  it  is  alleged  by  the  examiners,  and 
virtually  admitted  by  the  commissioner,  that  he  does  not  keep 
a  docket,  certainly  not  the  docket  required  by  the  act  of  May 
28, 1890  (29  Stat.,  185),  and  this  being  true,  he  could  not  have 
entered  these  returns  so  as  to  have  earned  the  fees  charged 
and  allowed.  The  Robinson  case,  5  Gomp.  Dec.,  106 ;  the  Gaston 
case,  decided  September  25, 1899.    (6  Gomp.  Dec.,  285.) 

As  to  surrender  of  defendants  and  the  issuing  of  mittimuses 
thereon,  the  examiners  say: 

u  We  And  that  Mr.  English  has  in  many  instances  accepted 
the  surrender  of  defendants  brought  in  by  their  sureties,  and 
haw  issued  commitments  for  such  defendants,  and  charged  for 
issuing  such  commitments. 

"The  only  authority  which  we  can  find  for  the  surrender  of 
defendants  by  their  sureties  is  in  section  1018,  Revised  Stat- 
utes, which  reads  as  follows: 

"*Any  party  charged  with  a  criminal  offense  and  admitted 
to  bail  may,  in  vacation,  be  arrested  by  his  bail  and  delivered 
to  the  marshal  or  his  deputy,  before  any  judge  or  other  officer 
having  power  to  commit  for  such  offense;  and  at  the  request 
of  such  bail,  the  judge  or  other  officer  shall  recommit  the  party 
so  arrested  to  the  custody  of  the  marshal,  and  indorse  on  the 
recognizance,  or  certified  copy  thereof,  the  discharge  and 
exonerator  of  such  bail;  and  the  party  so  committed  shall 
therefrom  be  held  in  custody  until  discharged  by  due  course 
of  law.' 

u  We  find  that  in  every  instance  except  one  where  a  defend- 
ant was  surrendered  by  his  sureties  the  court  for  which  that 
defendant  had  given  bond  was  in  session.  In  our  opinion, 
vacation  being  over,  the  commissioner  had  no  right  to  accept 
the  surrender  of  the  defendants,  nor  to  issue  commitments; 
and  we  recommend  the  disallowance  of  all  charges  for  such 
commitments,  which  we  will  specify  hereinafter. 

"Not  only  is  it  our  opinion  that  the  action  of  the  commis- 
sioner in  accepting  the  surrender  of  sureties  is  without  warrant 
of  law,  but  this  practice  is  one  of  the  greatest  abuses  in  this 
district,  and  we  believe  that  it  is  the  result  of  fraudulent 
collusion  between  the  commissioners  and  deputy  marshals  and 
defendants. 

44 The  practice  is  in  brief  as  follows:  A  person  charged  with 
crime  is  taken  before  the  commissioner  and  gives  bond  for  his 
appearance  on  a  certain  day  at  a  certain  court,  perhaps  three 
or  six  months'  distant.    On  the  day  or  two  before  the  time 
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fixed  for  his  appearance  he  is  taken  by  his  sureties  before  a 
commissioner  and  surrendered.  The  commissioner  issues  a 
commitment  to  the  jail  at  the  place  where  court  is  being 
held,  and  the  deputy  marshal  transports  the  defendant  to 
court,  where  he  immediately  gives  a  new  bond.  In  this  manner 
he  has  avoided  going  to  jail  and  has  been  transported  to  court 
at  the  expense  of  the  Government. 

"  We  have  been  repeatedly  informed  that  the  deputies  advise 
defendants  to  surrender,  but  we  have  obtained  no  direct  evi- 
dence of  this.  Since  the  transportation  of  prisoners  is  the 
most  lucrative  work  a  deputy  marshal  has,  we  have  every 
reason  to  believe  that  they  are  at  the  bottom  of  this  practice." 

To  which  the  commissioner  replies: 

"As  to  taking  the  surrender  of  sureties,  the  undersigned 
wishes  to  say  that  for  a  while  he  declined  to  take  these  sur- 
renders, but  was  informed  that  the  sureties  had  the  right  to 
surrender  the  principals;  that  thereafter  he  took  the  sur- 
renders, but  was  unaware  that  he  had  no  right  to  take  them  if 
the  court  was  in  session.  This  appears  to  be  the  law  from  the 
section  of  the  statute  cited  and  the  undersigned  has  fallen  into 
an  inadvertent  error. 

"This  arose  in  this  way:  The  court  in  Danville  never  calls 
the  cases  from  this  county  on  the  first  day,  but  on  the  second 
day. 

"The  sureties  who  surrendered  the  defendants  came  down 
on  the  first  day  of  the  court  to  this  point  in  order  to  go  on  the 
next  day  to  Danville  to  the  court.  The  court  is  formally 
opened  the  first  day,  but  frequently  nothing  is  done  at  that 
time. 

"The  day  they  came  here  the  sureties  surrendered  the  prin- 
cipals, and  the  undersigned  was  unaware  that  the  court  having 
commenced  its  session  he  was  forbidden  to  take  the  surren- 
ders. 

"  This  was  an  inadvertence  on  his  part,  and  was  simply  a 
mistake  in  a  day.  If  the  sureties  had  come  down  a  day  sooner 
and  surrendered  their  principals,  the  undersigned  would  have 
had  no  choice  in  accepting  the  surrender.  As  it  is,  the  under- 
signed does  not  think  that  he  should  be  deprived  of  his  fees, 
but  if  the  Comptroller  thinks  otherwise,  he  of  course  has  noth- 
ing to  say." 

Whether  these  defendants  were  surrendered  by  their  sure- 
ties or  surrendered  themselves  for  the  purposes  indicated  by 
the  examiners  is  not  material  here,  for  the  reason  that  the  sur- 
renders were  made  during  the  session  of  the  court  to  which 
they  (the  defendants)  were  bound  for  trial,  and  therefore  was 
without  authority  of  law  and  the  commissioner  is  not  entitled 
to  any  fees  in  connection  therewith. 

The  intent  of  section  1018,  supra,  is  to  give  sureties  the  power 
to  protect  themselves  at  a  time  when  they  can  not  procure 


Digitized  byLjOOQlC 


CITY   DIRECTORY.  311 

relief  by  application  to  the  court,  and  was  enacted  for  their 
benefit  alone;  not  for  the  benefit  of  the  defendant  in  procuring 
himself  to  be  carried  at  the  expense  of  the  United  States  to 
the  court  where  the  conditions  of  the  bail  bond  require  that 
he  shall  appear  for  trial,  and  in  my  opinion  should  or  can  be 
invoked  only  by  the  sureties  desiring  to  be  relieved  of  their 
responsibility,  and  by  them  only  in  vacation. 

On  this  revision  the  fees  indicated  will  be  disallowed  and 
recharged. 

PUKCHASE  OF  A  CITY  DIEBOTOEY  FOB  THE  USE 
OF  THE  WAEDEN  OF  THE  JAIL  IN  THE  DISTEICT 
OF  COLUMBIA. 

A  directory  of  the  city  of  Washington  for  the  nse  of  the  warden  of  the 
jail  in  the  District  of  Columbia  is  a  book  of  reference  within  the 
meaning  of  the  provision  in  the  act  of  March  15,  1898,  which  prohib- 
its the  purchase  of  books  of  reference  for  the  use  of  any  Executive 
Department  or  other  Government  establishment  at  the  seat  of  Gov- 
ernment, unless  such  purchase  is  specifically  provided  for  in  an  appro- 
priation. 

(Decision  by  Comptroller  Trcwewellj  September  28y  1899.) 

This  is  an  appeal  by  the  Attorney -General  from  the  action 
of  the  Auditor  in  disallowing  an  item  of  a  city  directory  in  the 
account  of  Aulick  Palmer,  United  States  marshal  for  the  Dis- 
trict of  Columbia,  tor  the  maintenance  of  the  jail  and  support 
of  prisoners,  District  of  Columbia,  for  the  June  quarter,  1899, 
miscellaneous  account. 

The  disallowance  was  made  by  the  Auditor  in  conformity 
with  my  recent  decisions  in  disallowing  similar  items  in  the 
accounts  of  Henry  Bechtin,  disbursing  clerk,  Department  of 
Justice,  and  Bernard  B.  Green,  superintendent  of  the  Library 
building  and  grounds. 

It  is  insisted  by  the  Attorney-General  that  a  city  directory 
is  not  a  book  of  reference  within  the  meaning  of  the  act  of 
March  15, 1898  (30  Stat,  316,  sec.  3),  which  reads: 

"That  hereafter  law  books,  books  of  reference,  and  period- 
icals for  use  of  any  Executive  Department,  or  other  Govern- 
ment establishment  not  under  an  Executive  Department,  at  the 
seat  of  Government,  shall  not  be  purchased  or  paid  for  from 
any  appropriation  made  for  contingent  expenses  or  for  any 
specific  or  general  purpose  unless  such  purchase  is  authorized 
and  payment  therefor  specifically  provided  in  the  law  granting 
the  appropriation." 
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If  this  contention  be  correct  the  action  of  the  Auditor  is 
erroneous,  and  the  item  on  this  revision  should  be  allowed. 

The  purchase  of  three  classes  of  books  is  prohibited  by  this 
section,  unless  such  purchase  is  authorized  and  payment  there- 
for specifically  provided  in  the  law  granting  the  appropriation. 
There  is  no  pretense  that  the  purchase  of  either  of  these  classes 
of  books  is  specifically  provided  for  by  law  in  the  appropria- 
tion sought  to  be  charged,  or  in  any  other  appropriation  prop- 
erly subject  to  a  charge  for  the  maintenance  of  the  jail  of  the 
District  of  Columbia. 

Is  a  city  directory  of  the  city  of  Washington  and  its  suburbs, 
used  as  the  warden  of  the  District  Jail  would  naturally  use  it, 
a  book  of  reference!  Law  books  are  such  because  of  the  sub- 
ject-matter treated.  Periodicals  are  such  because  of  the  method 
of  their  publication  and  manner  of  distribution  to  subscribers 
and  purchasers,  their  subject-matter  embracing  a  great  variety 
of  subjects.  A  book  of  reference  is  one  not  depending  so  much 
on  the  subject-  matter  treated  as  the  method  of  treatment  and 
the  uses  to  which  it  is  put  by  the  users.  If  the  subject-matter 
of  the  book  is  arranged  in  a  way  for  ready  reference,  aud  the 
book  is  used  as  a  book  of  reference  only  by  the  majority  of  its 
users,  as  to  them  it  would  be  nonsensical  to  affirm  of  such  a 
book  that  it  is  not  a  book  of  reference.  A  city  directory  is  pre- 
eminently a  book  of  reference,  and  is  so  regarded  by  the  gen- 
eral public.  It  would  be  an  extraordinary  fact  to  find  such  a 
book  on  the  circulating  side  of  any  library. 

I  have  no  doubt  that  the  warden  of  the  District  jail  would  be 
better  enabled,  with  the  aid  of  a  city  directory,  to  perform  the 
acts  of  courtesy  incident  to  his  position  than  without  it,  but  the 
same  in  a  greater  or  less  degree  could  be  affirmed  of  any  other 
officer  of  the  Government,  and  relative  to  many  other  books  of 
reference.  A  city  directory  is  not  a  necessary  tool  in  the  per- 
formance of  his  official  functions,  however  convenient  it  may 
be  for  him  to  have  the  use  of  such  a  book.  It  is  his  official 
duty  to  confine  criminals,  not  to  find  them  or  to  conduct  an 
intelligence  office. 

Congress  in  its  wisdom  saw  fit  to  enact  this  statute  forbid- 
ding tjie  purchase  of  this  class  of  books*  It  is  my  duty  to 
enforce  the  law,  and  not  to  wink  at  its  plain  provisions  because 
I  may  have  my  doubts  as  to  its  wisdom.  The  enforcement  of 
a  bad  law  will  the  sooner  work  its  repeal. 

1  have  gone  into  the  subject  to  this  length  not  because  of 
any  doubts  I  have  as  to  the  fact  that  this  directory  is  a  book 
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of  reference  to  this  warden,  bat  because  of  the  tenacity  dis- 
played by  a  number  of  persons  charged  with  the  disbursement 
of  public  funds  in  seeking  to  abrogate  this  provision  by  a 
construction  which  would  take  away  all  life  and  meaning  of 
the  act. 
The  action  of  the  Auditor  in  disallowing  this  item  is  affirmed. 


BOUNTY  TO  A  PRIVATE,  UNITED  STATES  MARINE 

CORPS. 

Prior  to  the  act  of  July  1, 1864,  there  was  no  law  authorizing  the  payment 
of  bounty  to  persons  enlisted  in  the  United  States  Marine  Corps  dar- 
ing the  civil  war,  and  those  enlisting  before  the  date  of  that  act  are 
not  entitled  to  bounty. 

{Decision  by  Assistant  Comptroller  Mitchell,  September  30, 1899.) 

Michael  Carney  appeals  from  the  action  of  the  Auditor  for 
the  Navy  Department  in  settlement  dated  Jane  20, 1899,  dis- 
allowing his  claim  for  bounty  on  his  enlistment  May  27, 1863, 
as  a  private  in  the  United  States  Marine  Corps,  to  serve  four 
years.  He  was  honorably  discharged  September  16, 1867,  after 
the  expiration  of  his  term  of  enlistment.  The  Auditor  dis- 
allowed the  claim  for  the  reason  that — 

u There  is  no  law  authorizing  the  payment  of  bounty  to 
marines  for  enlistments  in  1863." 

Section  4  of  the  act  of  July  1, 1864  (13  Stat.,  342),  provides 
in  part  as  follows : 

"That  persons  hereafter  enlisted  in  the  naval  service  or 
Marine  Corps  during  the  present  war  shall  be  entitled  to  the 
same  bounty  as  if  enlisted  in  the  Army." 

Prior  to  the  passage  of.  said  act  there  was  no  law  authorizing 
the  payment  of  bounty  to  persons  enlisting  in  the  Marine 
Corps.  (Dig.  Second  Comp.  Dec.,  vol.  1,  sees.  270,  271,  272, 
274;  «Z.,  vol.  3,  sec.  988.) 

The  claimant  states: 

"  That  this  claim  is  based  on  the  promise  of  the  Navy  Depart- 
ment on  June  6, 1862,  of  (100  bounty  to  marines  enlisting  for 
four  years,  and  which  promise  was  withdrawn  on  July  10, 1863." 

On  June  7, 1862,  a  bounty  of  $100  was  offered  at  all  the 
recruiting  stations  of  the  Navy  Department  to  persons  enlist- 
ing in  the  Marine  Corps,  on  condition  that  they  should  serve 
honorably  during  two  years,  which  offer  was  continued  until 
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July  10, 1863.  This  offer  had  no  statutory  authority  and  was 
made  under  a  misapprehension  of  the  law,  but  in  order  to 
keep  faith  with  those  who  had  enlisted  between  those  dates, 
and  upon  the  special  direction  of  the  President,  the  bounty 
thus  offered  was  paid  during  the  war  and  for  at  least  a  short 
time  afterwards,  to  those  enlisted  under  promise  of  such 
bounty.    (Dig.  Second  Oomp.  Dec.,  vol.  1,  sees.  271-274.) 

However  meritorious  claims  for  this  bounty  may  have  been, 
there  was  confessedly  no  law  authorizing  their  payment.  If 
there  was  ground  for  holding  that  the  practice  of  paying  them 
was  but  a  construction  of  laws  then  in  force  relative  to  bounty, 
I  would  be  disposed  at  this  late  date  to  follow  such  construc- 
tion however  erroneous  it  might  now  appear;  but  the  rule  is 
too  well  established  to  be  disregarded  that  where  the  law  is 
plain,  a  long-continued  practice  in  violation  of  its  terms  has 
no  force  as  a  precedent.  The  action  of  the  Auditor  is  sus- 
tained, and  the  claim  is  disallowed.  ( 


THE  EMPLOYMENT  OF  MECHANICS  AND  LABOR 
ERS  UNDER  A  SPECIFIC  APPROPRIATION  FOR 
REPAIRS. 

Section  4  of  the  act  of  August  5,  1882,  which  provides  that  no  mechanic 
or  laborer  shall  hereafter  be  employed  at  the  seat  of  Government  in 
any  Executive  Department,  or  "be  paid  from  any  appropriation  made 
for  contingent  expenses,  or  for  any  specific  or  general  purpose,  unless 
such  employment  is  authorized  and  payment  therefor  specifically  pro- 
vided" in  the  appropriation,  does  not  prohibit  the  employment,  under 
an  appropriation  specifically  providing  for  repairs  to  the  old  Post- 
Office  building  in  Washington,  D.  C,  of  such  mechanics  or  laborers  as 
may  be  necessary  to  make  such  repairs. 

The  term  "personal  services,"  as  used  in  section  3709,  Revised  Statutes, 
which  provides  that  all  purchases  and  contracts,  "except  personal 
services,"  shall  be  made  by  advertising  for  proposals  therefor,  means 
individual  services  performed  by  a  single  person  or  by  firms  for  the 
Government,  under  a  contract  to  render  their  individnal  services,  of 
either  skilled  or  unskilled  labor,  under  the  direction  of  the  Govern- 
ment. 

( Comptroller  Tracewell  to  the  Secretary  of  the  Interior,  Sep- 
tember 30,  1899.) 

I  am  in  receipt  of  your  communication  of  the  21st  instant, 
in  which  yon  call  attention  to  the  legislative  act  of  February 
24, 1899  (30  Stat.,  882),  which  makes  available  the  appropria- 
tion of  $10,000  made  by  the  deficiency  act  of  July  7, 1898  (30  m 
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Stat.,  656),  to  famish  the  old  Post- Office  building  when  vacated, 
for  repairs  to  such  building  that  may  be  found  essential  to 
prepare  it  for  occupancy  for  offices  of  the  Interior  Department; 
also  to  the  fact  that  the  appropriation  of  $5,000  made  by  said 
act  (30  Stat.,  657),  for  expenses  of  removal  of  the  offices  of  the 
Interior  Department  to  said  building  is  thereby  made  avail- 
able during  the  fiscal  year  1900. 

You  further  state  that  the  Treasury  Department  by  warrant 
has  placed  these  two  appropriations  on  the  books  of  your 
Department  to  be  expended  under  your  direction. 

You  request  that  you  be  advised  whether  you  are  authorized 
to  employ  such  number  of  mechanics  and  laborers  as  may  be 
necessary  to  make  such  repairs. 

I  have  no  hesitancy  in  answering  your  question  in  the  affirma- 
tive. I  do  not  consider  that  section  4  of  the  legislative,  execu- 
tive, and  judicial  appropriation  act  approved  August  5, 1882 
(22  Stat.,  255-56),  was  ever  intended  to  prohibit  the  employ- 
ment of  laborers  and  mechanics  for  the  purpose  indicated  in 
your  letter,  but  was  intended  to  prohibit  the  heads  of  Execu- 
tive Departments  and  other  heads  of  bureaus  and  offices  at 
the  seat  of  Government  from  adding  to  the  number  of  clerks, 
messengers,  mechanics,  watchmen,  laborers,  or  other  employees 
appropriated  therefor,  and  paying  for  such  added  force  from 
the  contingent  appropriations,  or  other  appropriations,  made 
for  general  or  specific  purposes.  The  law  was  passed  for  the 
express  purpose  of  preventing  an  increase  in  the  number  of 
clerks,  laborers,  employees,  and  others  on  the  pay  rolls  in  such 
departments,  bureaus,  and  offices,  or  paying  them  an  amount 
different  from  that  appropriated  by  law,  without  express  con- 
sent of  Congress. 

If  the  language  of  this  act  should  be  extended  to  mean  that 
a  head  of  a  Department  was  thereby  prevented  from  employ- 
ing temporary  labor  to  make  repairs,  when  an  appropriation  is 
made  contemplating  such  repairs,  unless  express  authority  be 
found  in  the  act  granting  the  appropriation  to  employ  such 
labor,  it  would  result  in  convicting  every  Congress  since  the 
passage  of  this  act  with  inexcusable  stupidity,  for  such  pro- 
vision is  rarely,  if  at  all,  made  in  the  several  acts  providing 
for  repairs  and  other  like  acts  on  the  part  of  heads  of  depart- 
ments and  offices,  requiring  things  to  be  done  which  neces- 
sarily require  the  employing  and  hiring  of  labor. 

The  evil  against  which  Congress  legislated  by  this  act  was 
well  known,  and  this  evil  was  not  the  employment  of  tempo- 
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rary  labor  to  make  repairs  on  buildings  or  remove  offices  when 
the  necessity  for  these  acts  had  been  recognized  by  Congress 
and  an  appropriation  made  therefor.  The  evil  consisted  in 
the  appointment  of  clerks  and  the  employment  of  labor  by 
officers  in  the  Executive  Departments,  bureaus,  and  offices  at 
the  seat  of  Government  in  excess  of  those  appropriated  for,  in 
order  to  make  places  for  favored  persons  and  the  payment  of 
their  salaries  or  wages  either  from  contingent  or  other  appro- 
priation s.  This  practice  necessarily  resulted  in  unduly  swell- 
ing the  number  of  employees  beyond  legitimate  needs,  and  in 
large  deficiency  appropriations  to  reimburse  the  appropriations 
thus  improperly  encroached  upon. 

It  is  safe  to  say,  in  my  judgment,  that  when  Congress  enacts 
that  a  specific  thing  be  done,  and  makes  an  appropriation  for 
the  doing  of  the  thing  commanded,  by  fair  implication  the 
power  and  authority  is  thereby  granted  to  employ  the  neces- 
sary means  to  accomplish  such  desired  end,  unless  the  em- 
ployment of  such  means  is  expressly  forbidden  by  law.  It  is 
not  intended  to  be  held  that  where  Congress  makes  a  specific 
appropriation  for  the  purpose  of  accomplishing  a  specific 
thing  that  such  appropriation  is  not  exclusive,  nor  can  it  be 
supplemented  by  the  use  of  some  other  appropriation  even  if 
the  specific  appropriation  should  be  found  insufficient  to 
accomplish  such  purpose.  If  the  clerical  force  appropriated 
for  any  Department  of  the  Government  is  insufficient  to  do 
the  work  of  any  fiscal  year,  I  know  of  no  authority  justifying 
a  head  of  a  Department,  or  other  officer,  in  anticipating  the 
action  of  Congress  and  employing  additional  force. 

But  the  employment  of  temporary  laborers  to  accomplish  an 
act  authorized  by  Congress  and  appropriated  for  in  general 
language  is  an  entirely  different  matter.  Hence,  I  conclude, 
as  before  stated,  that  you  are  authorized  by  the  language  of 
the  appropriations  mentioned  in  your  communication  to  employ 
the  necessary  labor  to  make  the  repairs  mentioned. 

In  this  connection  it  may  not  be  inappropriate  to  direct  your 
attention  to  section  3709,  Revised  Statutes,  for  you  are  con- 
trolled in  your  method  of  securing  supplies  and  services  by  its 
provisions. 

Considerable  confusion  has  arisen  in  the  past  in  the  proper 
interpretation  to  be  given  to  the  words  " personal  services"  as 
therein  used.  Contractors  and  various  other  persons  perform- 
ing services  for  the  public,  not  as  personal  services,  have  been 
inadvertently  treated  as  though  performing  personal  services, 
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and  great  confusion  has  arisen  in  the  settlement  of  such 
accounts.    (See  15  Op.  Att.  Gen.,  253 ;  {&,  545.) 

I  have  formulated  the  following  definition  of  "personal 
services7'  as  used  therein,  which,  although  it  may  be  imper- 
fect, may  be  of  some  assistance  to  you  in  determining  the 
questions  of  advertisement,  or  the  declaration  of  an  exigency, 
or  the  necessity  for  neither:  The  personal  service  mentioned 
in  section  3709,  Revised  Statutes,  is  an  individual  service  per- 
formed by  a  single  person,  or  by  firms,  for  the  Government, 
under  a  contract  made  with  the  Government  to  render  for  it 
his  or  their  individual  services,  of  either  skilled  or  unskilled 
labor,  under  the  direction  of  the  Government,  thereby  becom- 
ing the  servant  of  the  Government  in  the  performance  of  such 
labor,  ordinarily  for  a  stipulated  price. 


TRANSPORTATION  OF  BAGGAGE  OF  AN  OFFICER 
OF  THE  NAVY  ON  CHANGE  OF  STATION. 

An  officer  of  the  Navy  is  not  entitled  to  reimbursement  for  expenses 
incurred  by  him  in  transporting  his  baggage  on  change  of  station, 
there  being  no  provision  of  law  therefor. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
October  2, 1899.) 

I  have  by  your  reference  a  letter  dated  September  6, 1899, 
addressed  to  yon  by  Lieut.  Commander  S.  A.  Staunton, 
United  States  Navy,  asking  that  he  be  reimbursed  for  the 
amount  expended  by  him  for  the  transportation  of  baggage  on 
change  of  station.  He  incloses  with  his  letter  a  copy  of  an 
order  dated  July  1, 1899,  directed  to  him  by  the  Secretary  of 
the  Navy,  as  follows: 

"On  July  5, 1899,  you  will  regard  yourself  detached  from 
duty  on  board  the  TJ.  S.  F.  S.  New  York  and  from  such  other 
duty  as  may  have  been  assigned  you.  Will  proceed  to  Wash- 
ington, D.  C,  and  report  to  Bear  Admiral  John  G.  Walker, 
TJ.  S.  N.  (retired),  for  such  duty  as  he  may  assign  you  in  con- 
nection with  the  Isthmian  Canal  Commission. 

"This  employment  on  shore  duty  is  required  by  the  public 
interest" 

In  obedience  to  this  order  he  left  his  vessel  at  Newport, 
B.  L,  and  July  6,  1899,  reported  to  Admiral  J.  G.  Walker, 
United  States  Navy,  at  Washington,  D.  C.  He  was  paid  mile- 
age from  Newport  to  Washington  at  the  rate  of  7  cents  a  mile. 
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He  states  that  the  above  order  effected  a  change  of  station, 
and  in  making  it  he  paid  the  sum  of  $4.20,  cost  of  transporta- 
tion of  his  baggage,  being  $1.75  freight  and  $2.45  extra  bag- 
gage, the  amount  of  baggage  transported  being  less  than  the 
amount  of  baggage  for  which  transportation  is  allowed  to  a 
major  in  the  Army,  with  which  officer  he  corresponds  in  rank. 
The  question  presented  is  whether  Staunton  can  be  reimbursed 
for  his  having  paid  $4.20  as  above  stated. 
Section  13,  act  of  March  3, 1899  (30  Stat.,  1007),  provides— 

"That  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
Medical  and  Pay  Corps  shall  receive  the  same  pay  and  allow- 
ances, except  forage,  as  are  or  may  be  provided  by  or  in  pur- 
suance of  law  for  the  officers  of  corresponding  rank  in  the 
Army."    *    *    * 

In  the  case  of  Paymaster  John  Glyde  Sullivan,  United  States 
Navy  (6  Gomp.  Dec,  45),  it  was  held  that  under  the  above  sec- 
tion the  officers  of  the  line  of  the  Navy  and  of  the  Medical 
and  Pay  Corps  were  entitled  to  an  allowance  for  transportation 
of  baggage  according  to  the  provisions  of  law  governing  such 
allowances  to  officers  of  the  Army  of  corresponding  rank. 

Paragraph  1118,  Army  Regulations  of  1895,  as  amended 
July  14, 1897,  provides : 

"  In  changing  station  an  officer's  authorized  allowance  of  bag- 
gage will  be  turned  over  to  a  quartermaster  for  transportation 
as  freight  by  ordinary  freight  lines,  unless  otherwise  ordered 
by  the  department  commander  or  higher  authority."  (G.  O., 
No  46,  A.  G.  O.) 

The  above  regulation  provides  that  the  Government  will 
transport  the  officer's  authorized  allowance  of  baggage,  etc., 
on  change  of  station,  but  makes  no  provision  for  the  reim- 
bursement of  an  officer  who  has  voluntarily  shipped  his  bag- 
gage upon  his  own  responsibility  and  at  his  own  expense  upon 
change  of  station,  and  I  know  of  no  law  that  provides  for  his 
reimbursement  therefor.  To  hold  that  the  officer  may  be  reim- 
bursed by  the  Government  under  such  circumstances  would 
be  to  hold  that  he  may  voluntarily  make  himself  the  creditor 
of  the  Government.    (See  5  Gomp.  Dec.,  257 ;  6  Gomp.  Dec., 84.) 

I  have  the  honor,  therefore,  to  advise  you  that  in  my  opinion 
there  is  no  law  that  would  authorize  the  reimbursement. 
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ALLOTMENT  OF  THEIR  PAY  BY  OFFICERS  OF  THE 

ARMY. 

The  allotment  by  an  officer  of  the  Army  of  a  portion  of  his  pay  to  another 
person,  whom  he  authorizes  to  receive  it,  is  in  contravention  of  sec- 
tion 8477,  Revised  Statutes,  which  enacts  that  all  assignments  of  any 
claim  against  the  United  States  shall  be  null  and  void  unless  made 
after  the  issuance  of  a  warrant  for  the  payment  of  the  amount  found 
dne  thereon. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  October 

4, 1899.) 

I  have  received  from  the  Adjutant-General  of  the  Array,  by 
yoar  direction,  by  indorsement  dated  August  25, 1899,  a  letter 
from  Maj.  George  W.  Baird  to  the  Adjutant-General,  dated 
July  21, 1899,  as  follows: 

"Referring  to  par.  3,  S.  0. 129,  Headquarters  of  the  Army, 
C.  S.,  I  have  the  honor  to  state  that  the  board  confined  its 
recommendations  to  the  case  of  enlisted  men,  that  being  the 
extent  of  the  scope  of  the  order  and  of  the  law.  In  case  of 
officers  of  the  Regular  Army,  possibly,  no  very  urgent  need 
exists  for  allotment  of  pay,' as  they  can  leave  or  send  pay 
accounts  with  instructions  as  to  the  disposition  of  amounts 
due,  as  many  have  done. 

"Under  G.  O.  44,  Headquarters  of  the  Army,  1898,  officers 
of  volunteer  regiments  are  paid  on  the  rolls  of  their  organiza- 
tions; hence  as  great  a  need  for  allotment  exists  in  their  case 
as  in  case  of  enlisted  men.  Should  the  method  of  allotment 
devised  by  the  board,  or  any  method,  be  approved,  it  is  respect- 
fully submitted  that  if  practicable  it  be  extended  to  include 
commissioned  officers." 

The  letter  is  indorsed : 

"The  Paymaster-General  fully  agrees  with  the  recommenda- 
tion in  the  second  paragraph  of  this  letter.  It  is  unfortunate 
that  the  law  was  confined  in  its  effects  entirely  to  enlisted  men, 
but  if  it  is  possible  by  executive  action  to  extend  this  privilege 
to  include  officers  of  volunteers  and  regulars,  I  would  earnestly 
recommend  that  it  be  done."  (Indorsement  by  Paymaster- 
General,  dated  July  24, 1899.) 

"In  this  case  a  recommendation  is  made  by  the  Paymaster- 
General  that  provision  be  made  by  executive  regulations  for 
the  allotment  of  pay  of  .volunteer  and  regular  officers  if  the 
same  can  be  done  in  the  absence  of  any  statutory  provision  for 
the  same,  and  the  question  asked  me  is  whether  it  can  be  done. 

"The  matter  of  allotment  is  a  mere  matter  of  the  grantor 
arranging  for  the  allottee  to  receive  and  receipt  for  a  part  of  his 
pay.  It  would  seem  that  the  only  practical  question  involved 
is  as  to  whether  the  receipt  given  by  the  allottee  under  these 
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circumstances  would  be  accepted  by  the  accounting  officers 
when  they  came  to  passing  upon  the  account  of  the  disbursing 
officer  who  made  the  payment  of  the  portion  of  the  pay  allotted ; 
and  I  would  therefore  recommend  that  the  matter  be  referred 
to  the  Comptroller  of  the  Treasury  for  decision.  (Indorsement 
of  Judge-Advocate-General,  dated  August  3, 1899.) 

Provision  has  been  made  by  section  16,  act  of  March  2, 1899 
(30  Stat,  981),  authorizing  "  the  Secretary  of  War  *  *  *  to 
permit  enlisted  men  of  the  United  States  Army  to  make  allot- 
ments of  their  pay  under  such  regulations  as  he  may  prescribe," 
and  the  question  is  now  submitted  whether  the  privilege  of 
allotting  their  pay  may  be  extended  to  officers  of  the  Army  by 
an  executive  order,  there  being  no  statutory  provision  author- 
izing officers  to  allot  their  pay. 

Section  3477  of  the  Revised  Statutes  provides: 

"All  transfers  and  assignments  made  of  any  claim  upon  the 
United  States,  or  of  any  part  or  share  thereof  or  interest 
therein,  whether  absolute  or  conditional,  and  whatever  maybe 
the  consideration  therefor,  and  all  powers  of  attorney,  orders, 
or  other  authorities  for  receiving  payment  of  any  such  claim, 
or  of  any  part  or  share  thereof,  .shall  be  absolutely  null  and 
void  unless  they  are  freely  made  and  executed  in  the  presence 
of  at  least  two  attesting  witnesses,  after  the  allowance  of  such 
a  claim,  the  ascertainment  of  the  amount  due,  and  the  issuing 
of  a  warrant  for  the  payment  thereof." 

An  allotment  of  pay  is  simply  an  assignment  of  the  pay  or 
the  granting  of  a  power  of  attorney  to  the  allottee  to  receive 
the  pay  or  a  portion  of  the  pay  of  the  allottor,  and  the  allot- 
ment is  not  only  made  before  u  the  ascertainment  of  the  amount 
due  and  the  issuing  of  a  warrant  for  the  payment  thereof,"  but 
before  the  amount  allotted  is  due  the  allottor. 

As  there  is  no  law  authorizing  officers  of  the  Army  to  allot 
their  pay,  I  am  of  the  opinion  that  allotments  thereof  by  officers 
of  the  Army  would  be  in  violation  of  section  3477,  Revised 
Statutes,  supra,  and  "absolutely  null  and  void,"  and  that  any 
executive  order  purporting  to  authorize  such  allotments  by 
officers  of  the  Army  would  be  in  contravention  of  the  law  and 
without  effect. 
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THE  PURCHASE  OF  COMMISSARY  STORES  FOR 
SALE  TO  OFFICERS  AND  ENLISTED  MEN  OF  THE 
NAVY. 

The  Secretary  of  the  Navy  is  not  authorized  to  purchase  for  sale  to  officers 
and  enlisted  men  of  the  Navy  articles  not  iu eluded  in  the  regular  naval 
stores,  there  being  no  provision  of  law  therefor. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Natiy, 
October  5,  1899.) 

I  have  by  your  reference  certain  correspondence  relating  to 
the  use  of  a  commissary  store  at  Cavite,  Philippine  Islands, 
and  asking  my  opinion  as  to  whether  the  law  will  authorize 
the  establishment  of  a  commissary  store  at  that  place  wherein 
articles  not  included  in  the  regular  naval  stores  may  be  kept 
for  sale  to  officers  and  enlisted  men  of  the  Navy  and  to  the 
messes  of  officers  and  men,  similar  to  the  commissary  stores 
kept  by  the  Subsistence  Department  of  the  Army. 

These  commissary  stores  in  the  Army  for  the  sale  of  articles 
to  officers  of  the  Army  are  instituted  under  the  authority  of 
section  1144,  Revised  Statutes,  which  provides : 

"The  officers  of  the  Subsistence  Department  shall  procure 
and  keep  for  sale  to  officers  and  enlisted  men  at  cost  prices,  for 
cash  or  on  credit,  such  articles  as  may  from  time  to  time  be 
designated  by  the  inspectors-general  of  the  Army." 

The  act  of  July  5, 1884  (23  Stat.,  108),  further  provides: 

"  That  hereafter  all  sales  of  subsistence  supplies  to  officers 
and  enlisted  men  shall  be  made  at  cost  price  only;  and  the 
cost  price  of  each  article  shall  be  understood  in  all  cases  of 
such  sales  to  be  the  invoice  price  of  the  last  lot  of  that  article 
received  by  the  officer  making  the  sale  prior  to  the  first  day  of 
the  month  in  which  the  sale  is  made." 

Section  1414  of  the  Revised  Statutes  provides: 

u  The  Secretary  of  the  Navy  may  appoint  citizens  who  are 
not  officers  of  the  Navy  to  be  storekeepers  on  foreign  stations 
when  suitable  officers  of  the  Navy  can  not  be  ordered  on  such 
service,  or  when,  in  his  opinion,  the  public  interest  will  be 
1  hereby  promoted." 

Section  1438  of  the  Revised  Statutes  provides: 

'-The  Secretary  of  the  Navy  shall  order  a  suitable  commis- 
sioned or  warrant  officer  of  the  Navy,  except  in  the  case  pro- 
vided in  section  fourteen  hundred  and  fourteen,  to  take  charge 
of  the  naval  stores  tor  foreigu  squadrons  at  each  of  the  tbreign 
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stations  where  such  stores  may  be  deposited  and  where  a  store- 
keeper may  be  necessary." 

Paragraph  1,  article  1325,  Navy  Regulations  of  1896,  among 
other  things,  provides: 

"  Such  provisions  as,  in  the  opinion  of  the  pay  officer  of  the 
ship,  can  be  spared  from  the  supply  on  board  without  unduly 
reducing  the  quantities  for  regular  issue,  may,  with  the 
approval  of  the  captain,  be  sold  to  officers'  and  other  messes 
at  their  average  cost  price,  to  be  delivered  to  them  only  at  the 
regular  times  and  places  of  issue;  but  no  person  or  mess  shall 
be  permitted  to  purchase  a  full  allowance  of  any  article  while 
the  crew  is  upon  sho*t  allowance  of  that  article." 

I  am  of  opinion  that  sections  1414  and  1438,  Revised  Stat 
utes,  and  paragraph  1,  article  1325,  Navy  Regulations,  supra, 
refer  only  to  such  naval  stores  and  provisions  as  are  author- 
ized to  be  issued  to  the  Navy,  and  do  not  include  anything 
more  than  the  components  of  the  navy  ration  as  prescribed  by 
law,  and  that  the  appropriation  for  subsistence  of  the  Navy  is 
not  available  for  the  purchase  of  any  article  of  subsistence 
except  such  as  the  law  authorizes  to  be  purchased  and  issued 
to  the  enlisted  men  of  the  Navy,  and  can  not  be  used  for  the 
purchase  of  articles  of  subsistence  which  may  be  authorized 
to  be  purchased  and  sold  in  the  commissary  stores  of  the  Army 
under  section  1144,  Revised  Statutes,  and  the  act  of  July  5, 
1884,  supra. 

It  is  stated  that  there  is  already  at  Oavite  a  naval  store- 
house, from  which  it  is  assumed  the  various  messes  can  be  sup- 
plied with  such  provisions  and  supplies  as  are  authorized  to 
be  purchased  from  the  appropriation  for  provisions  of  the  Navy, 
and  also  from  the  clothing  and  small  stores  fund.  Subsistence 
in  kind  is  not  provided  by  law  to  officers  of  the  Navy,  who 
must  subsist  themselves  at  their  own  expense.  Provision  is 
made  for  issuing  rations  in  kind  to  enlisted  men,  and  also  for 
the  payment  of  a  money  commutation  at  certain  rates.  Under 
the  law  and  regulations  it  has  been  the  custom  for  a  certain 
portion  of  the  men  belonging  to  each  mess  to  commute  their 
rations,  and  with  the  commutation  money  the  caterer  of  the 
mess  will  purchase  articles  of  subsistence  not  included  in  the 
navy  ration,  for  the  use  of  the  mess  to  which  the  men  belonged. 

Section  13  of  the  act  of  March  3, 1899  (30  Stat.,  1007),  among 
other  things,  provides: 

"That  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
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Medical  and  Pay  corps  shall  receive  the  same  pay  and  allow- 
ances, except  forage,  as  are  or  may  be  provided  by  or  in  pur- 
suance of  law  for  the  officers  of  corresponding  rank  in  the 

Army." 

The  Secretary  of  the  Navy  requests  of  the  Secretary  of  War 
that,  in  view  of  the  above  provision  in  said  section  13,  the 
privileges  accorded  to  officers  of  the  Army  under  section  1144 
and  the  act  of  July  5, 1884,  supra,  be  extended  to  officers  of 
the  Navy.  Upon  the  question  whether  this  can  be  done  the 
Judge- Advocate-General  of  the  Army,  on  April  19, 1899,  ren- 
dered the  following  opinion : 

"I  am  of  opinion  that  this  can  not  legally  be  done.  The 
permission  granted  officers  of  the  Army  to  purchase  subsist- 
ence stores  is  a  privilege  and  not  an  allowance,  and,  moreover, 
if  it  were  an  allowance  there  is  no  authority  of  law  for  incurring 
the  expense  which  would  be  involved  in  the  proposition." 

I  concur  in  the  conclusion  of  the  Judge- Advocate-General, 
and  am  of  opinion  that  the  above  provision  of  section  13  can 
not  be  construed  as  extending  the  provisions  of  section  1144, 
Revised  Statutes,  and  the  act  of  July  5, 1884,  supra,  to  the 
Navy. 

Section  1144  and  the  act  of  July  5, 1884,  provide  that  the 
Subsistence  Department  shall  procure  and  keep  for  sale  to 
officers  and  enlisted  men  of  the  Army,  at  cost  prices,  such  arti- 
cles as  may  from  time  to  time  be  designated  by  the  Inspector- 
General  of  the  Army,  etc.  The  cost  price  of  each  article  shall 
be  understood  in  all  cases  of  such  sales  to  be  the  invoice  price 
of  the  last  lot  of  that  article  received  by  the  officer  making  the 
sale  prior  to  the  first  day  of  the  month  in  which  the  sale  is 
made.  The  law  does  not  fix  the  price  of  the  article.  The 
officer  is  required  to  pay  the  cost  price,  whatever  that  may  be. 

I  am  of  opinion  that  the  procuring  and  keeping  for  sale  to 
officers  and  enlisted  men  of  the  Army,  at  cost  prices,  of  such 
articles  as  may  be  designated  by  the  Inspector-General  does 
not  constitute  an  allowance  to  such  officers  within  the  meaning 
of  the  above  provision  of  section  13  of  the  act  of  March  3, 1899. 
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USB    OF    THE    APPROPRIATION    FOR   PROCURING 
WATER  FOR  THE  ARMY. 

The  appropriation  for  procuring  water  for  the  Army  is  not  applicable  to 
the  purchase  of  a  plant  for  the  manufacture  of  ice  for  the  use  of  the 
garrison  at  Fort  Morgan,  Ala. 

(Comptroller  Tracetoell  to  the  Secretary  of  War,  October  5, 1899,) 

By  your  reference  of  August  12, 1899, 1  have  received  a  letter 
from  Lieutenant  T.  W.  Winston,  commissary  and  quartermaster 
at  Fort  Morgan,  Ala.,  in  regard  to  the  purchase  of  a  plant  for 
the  manufacture  of  ice  for  the  use  of  the  entire  garrison,  in- 
cluding the  hospital,  at  that  post.  The  question  submitted  for 
my  decision  is  whether  there  is  any  available  appropriation 
which  can  legally  be  used  in  the  purchase  of  said  plant. 

From  the  correspondence  and  from  paragraph  109  of  the 
Medical  Manual  it  appears  that  it  has  been  the  practice  of 
your  Department  to  use  the  appropriations  for  the  Medical 
Department  for  the  purchase  of  machines  for  the  manufacture 
of  ice  for  the  use  of  the  sick  in  hospitals.  Without  expressing 
any  opinion  as  to  whether  this  practice  is  authorized  by  law, 
it  seems  to  me  clear  that  said  appropriations  would  not  be 
available  for  the  purchase  of  a  plant  to  manufacture  ice  for 
the  entire  garrison.  This  view  appears  to  be  in  harmony  with 
that  expressed  by  the  Surgeon-General  June  2,  1899.  On 
June  14, 1899,  the  Surgeon-General,  in  speaking  ou  this  propo- 
sition, said : 

"  It  is  not  deemed  advisable  to  furnish  an  ice  machine  from 
the  appropriation  for  the  Medical  Department." 

On  June  21, 1899,  the  Quartermaster-General  said — 

"  that  the  appropriations  of  the  Quartermaster's  Department 
are  not  considered  applicable  for  supply  of  ice  machines." 

On  July  7, 1899,  the  Commissary  General  of  Subsistence  said : 

"  It  is  to  be  regretted  that  ice  machines  can  not  be  purchased 
from  appropriations  for  subsistence  of  the  Army.  It  is  clearly 
the  duty  of  the  Government  to  supply  ice  to  these  Southern 
posts,  and  ice  machines  when  their  use  is  more  economical. 
Ice  is  as  much  a  necessity  at  the  Southern  posts  of  the  United 
States  as  it  is  in  Cuba  or  Manila." 

On  the  question  of  the  necessity  for  ice  this  office  has  noth- 
ing to  do. 
In  considering  the  question  of  the  legal  authority  for  the 


Digitized  byLjOOQlC 


PROCURING  WATER  FOR  THE  ARMT.       325 

purchase  of  ice  machines,  the  Judge-Advocate-Geueral,  Au- 
gust 7, 1899,  said : 

"In  tbe  annual  army  appropriation  act  there  is  an  appro- 
priation (placed  under  the  Quartermaster's  Department) 'for 
procuring  water.'  If  the  ice  needed  is  to  be  used  in  or  to  in 
anyway  improve  the  condition  of  the  water  used  at  the  post, 
it  would  seem  that  any  expense  to  manufacture  or  otherwise 
obtain  it  would  be  similar  in  character  to  the  expense  of  con- 
structing a  filter  to  filter  it  or  a  settling  reservoir  to  settle  it, 
etc.,  and  would  be  payable  from  the  appropriation  I  have 
referred  to. 

"Ready-made  shoes  are  purchased  from  the  appropriations 
'  for  cloth,  woolens,  materials,  and  for  the  manufacture  of  cloth- 
ing for  the  Army,'  liberally  construed;  and  it  wonld  seem  to 
require  no  greater  liberality  of  construction  to  justify  the  pay- 
ment of  the  expenses  of  the  manufacture  of  ice  from  the  appro- 
priation '  for  procuring  water '  than  it  does  to  do  this.  And  it 
also  appears  from  these  papers  that  the  Medical  Department 
purchases  such  machines  as  are  here  under  consideration,  and 
there  is  no  specific  provision  therefor  in  statute  that  makes 
appropriations  for  that  department." 

The  appropriation  referred  to  by  the  Judge- Advocate-Gen- 
eral is  *4  Transportation  of  the  Army  and  its  supplies,  1900," 
act  of  March  3,  1899  (30  Stat.,  1071).  The  language  of  the 
acti 


"for  procuring  water,  and  introducing  the  same  to  buildings, 
at  such  posts  as  from  their  situation  require  it  to  be  brought 
from  a  distance."    •    •    • 

If  the  ice  is  to  be  used  exclusively,  or  even  primarily,  to 
improve  the  condition  of  the  water  used  at  a  post,  there  might 
be  some  force  in  the  suggestion  of  the  Judge- Advocate  Gen- 
eral, though  it  would  be  very  liberal  to  give  the  language  that 
construction.  It  is,  however,  a  well-known  fact  that  in  com- 
mon life  ice  is  not  exclusively  nor  even  primarily  used  to 
improve  drinking  water,  but  rather  as  a  preservative  of  meats, 
vegetables,  aim  other  articles.  Moreover,  the  clause  in  the 
law  under  consideration  is  found  under  the  head  of  transpor- 
tation of  the  Army  and  its  supplies,  and  the  position  in  which 
the  clause  is  found,  and  tho  very  language  thereof,  would 
appear  to  negative  any  idea  that  the  clause  was  intended  to 
graut  anything  except  authority  to  procure  water  and  intro- 
duce it  into  buildings  at  such  posts  as  from  their  situation 
require  it  to  be  brought  from  a  distance.  I  think  it  would  be 
a  strained  construction,  not  warranted  by  the  facts  and  the 
law,  to  hold  that  this  appropriation  for  procuring  water  can 
legally  be  used  to  pay  for  machines  for  the  manufacture  of  ice 
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for  the  general  use  of  posts,  and  I  have  been  unable  to  find 
any  other  appropriation  which,  in  my  judgment,  is  applicable 
for  the  purpose. 

TRAVEL    PAT    OP    A    SOLDIER    DISCHARGED    TO 
ACCEPT  A  CIVIL  APPOINTMENT. 

A  soldier  who  was  honorably  discharged  to  enable  him  to  accept  an  appoint- 
ment to  a  clerkship  at  the  headquarters  of  the  department  of  the 
Army  at  Santiago,  Cuba,  was  discharged  for  his  own  convenience,  and 
he  is  not  entitled  to  travel  pay. 

(Decision  by  Comptroller  Traoewell,  October  6, 1899.) 

Albert  O.  Warburg,  in  letter  filed  September  20, 1899,  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  in  set- 
tlement dated  July  7, 1899. 

The  Auditor  disallowed  the  claim  of  said  Warburg  for 
travel  pay  from  Santiago,  Cuba,  to  Benicia  Barracks,  Gal.,  on 
his  discharge  as  a  private,  Company  C,  First  United  States 
Infantry,  for  reasons  stated  as  follows: 

"  Soldier  was  reenlisted  October  20, 1897,  at  Benicia  Bar- 
racks, CaL,  and  discharged  August  18,  1898,  at  Santiago, 
Cuba,  to  accept  a  civil  appointment  as  clerk  in  the  adjutant- 
general's  office  there.  As  he  was  discharged  for  his  own  con- 
venience, he  is  not  entitled  to  travel  allowances." 

The  discharge  of  Warburg  was  in  pursuance  of  the  following 
orders: 

"  General  Lawton  may  employ  not  to  exceed  twelve  clerks 
and  messengers  at  his  headquarters.  He  may  select  them  from 
regiments  there  for  this  purpose.  Ton  are  authorized  to  issue 
honorable  discharges  to  the  enlisted  men.  The  rates  of  pay  of 
clerks  to  be  $1,000  and  messengers  $720  per  annum,  pay  to  be 
advanced  by  paymasters,  there,  to  be  reimbursed  by  disburs- 
ing clerk,  War  Department,  here."  (Letter  of  Assistan t  Secre- 
tary of  War  to  Major-General  Shatter,  dated  August  15, 1898.) 

"Privates  Albert  O.  Warburg,  Company  D,  First  Infantry, 
and  Burns  Ballard,  Company  B,  Fourth  Infantry,  are  hereby 
honorably  discharged  the  service  of  the  United  States,  per 
telegraphic  authority  from  the  Assistant  Secretary  of  War, 
dated  August  15, 1898,  in  order  to  allow  them  to  accept  clerk- 
ships at  headquarters  Department  of  Santiago. 

"These  soldiers  are  not  entitled  to  travel  pay."  (Par.  11, 
Special  Order  No.  70,  headquarters  Fifth  Army  Corps,  dated 
August  17,  1898.) 

Referring  to  his  discharge  and  the  orders  and  circumstances 
under  which  it  was  given,  claimant  says: 
"Being  at  the  time  on  special  duty  as  clerk  in  headquarters 
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Fifth  Army  Corps  and  being  offered  a  clerkship,  I  accepted  the 
position,  and  with  all  due  justness  I  think  it  can  be  claimed 
that  my  accepting  was,  at  that  time,  for  the  convenience  of  the 
Government. 

"Circular  No.  31,  A.  O.  O.,  1898,  Headquarters  of  the  Army, 
distinctly  mentions  in  what  cases  travel  pay  is  forfeited,  and  I 
do  not  think  it  should  be  claimed  that  I  was  discharged  by 
way  of  favor,  as  at  that  time  clerks  were  scarce  and  of  great 
assistance  in  the  routine  work  of  the  new  department  then 
being  formed,  but  for  the  benefit  of  the  United  States  Govern- 
ment, and  therefore  am  of  the  opinion  that  I  am  entitled  to 
travel  pay  from  place  of  enlistment  to  place  of  discharge,  inas- 
much as  many  men  who  were  discharged  under  like  circum- 
stances to  accept  similar  positions  have  received  travel  pay." 

The  right  of  a  soldier  to  travel  pay  is  not  determined  by  a 
statement  in  the  order  for  his  discharge  or  in  his  final  state- 
ments that  he  is  or  is  not  entitled  to  travel  pay,  nor  by  the 
fact  that  some  soldiers  similarly  situated  have  been  paid  travel 
pay  by  paymasters  of  the  Army,  who  may  have  paid  on  an 
erroneous  or  imperfect  statement  of  the  facts  in  the  case  or 
under  a  misapprehension  of  the  law.  It  is  also  urged  that 
soldiers  discharged  to  accept  civil  appointments  of  the  class 
above  described  should  be  allowed  travel  pay,  "inasmuch  as 
their  tenure  of  office  under  civil  appointment  is  necessarily 
limited  to  the  pleasure  of  the  appointing  power."  (Letter  from 
Adjutant-General,  U.  S.  A.,  to  M^j.  Gen.  Leonard  Wood,  dated 
January  20,  1899.)  In  reply,  it  piay  be  said  that  as  civil 
appointments  generally  are  limited  to  the  pleasure  of  the 
appointing  power  this  class  of  cases  does  not  appear  to  be  an 
exception  to  the  general  rule. 

So  far  as  the  case  of  this  soldier  is  concerned,  the  law  under 
which  his  right  to  travel  pay  is  determined  has  been  the  same 
from  January,  1813,  to  the  present  time.  (See  sec.  15,  act 
of  January  29, 1813,  2  Stat.,  796;  sec.  1290,  Revised  Statutes.) 
And  it  has  uniformly  been  held  during  said  period  that  the 
law  contemplates  a  discharge  on  the  completion  of  the  con- 
tract, or  an  involuntary  discharge  during  the  term  of  the 
enlistment,  and  that  a  soldier  who  is  discharged  for  his  own 
convenience  is  not  entitled  to  travel  pay.  (Digest  Second 
Comp.  Dec.,  vol.  1,  sec.  2079;  id.7  vol.  2,  sec.  821;  id.,  vol.  3, 
sec.  1443;  3  Oomp.  Dec,  397;  5  Oomp.  Dec,  939.) 

Circular  No.  31,  dated  August  12, 1898,  referred  to  by  claim- 
ant, reads:    •    •    •    "Travel  pay  is  forfeited    •    *    • 

"G.  When  discharged  by  way  of  favor,  as  to  enable  him  to 
accept  a  commission." 
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The  rale  stited  is  correct,  bat  the  illustration  is  not  a  good 
one,  as  the  reason  an  officer  or  soldier  is  not  entitled  to  travel 
pay  on  discharge  for  promotion  is  because  his  service  is  con- 
tinuous, and  on  his  final  discharge  his  travel  pay  is  computed 
to  the  place  where  lie  first  entered  the  service. 

It  has  been  the'  established  rule  to  regard  discharges  given 
to  officers  and  enlisted  men  to  enable  them  to  accept  civil 
appointments  or  to  engage  in  other  civil  pursuits  as  discharges 
given  for  the  personal  accommodation  of  the  officers  or  enlisted 
men  so  discharged.    (See  2  Comp.  Dec,  252.) 

This  claimant  was  serving  as  a  soldier,  at  a  compensation, 
including  pay,  with  20  per  cent  increase  on  pay  proper,  cloth- 
ing, and  rations,  amounting  approximately  to  $30  per  month, 
and  he  could  have  been  required  to  perform  the  clerical  duties 
he  was  then  performing  and  afterwards  performed  without  addi- 
tional compensation,  except  small  increase  of  pay  for  continu- 
ous service,  during  the  entire  period  of  the  war,  and  have  been 
liable  to  assignment  to  hazardous  duty  as  a  soldier  at  any  time 
when  occasion  required. 

By  his  discharge  he  was  able  to  accept  a  civil  appointment 
at  (83.33  per  month. 

I  am  of  the  opinion  that  the  discharge  given  to  enable  him 
to  accept  the  said  civil  appointment  must  be  regarded  as  a 
discharge  for  his  own  convenience,  and  that,  under  the  well- 
established  rules  applicable  to  the  case,  he  is  not  entitled  to 
travel  pay  on  said  discharge. 

The  action  of  the  Auditor  is  affirmed. 


REIMBURSEMENT  OF  THE  GOVERNOR  OP  A  STATE 
FOR  SUPPLIES  PURCHASED  FOR  THE  ARMY. 

A  governor  of  a  State  who,  under  specific  authority  of  the  proper  officer  of 
the  War  Department,  purchased  clothing  for  the  use  of  the  Volunteer 
Army  is  entitled  to  reimbursement  for  the  cost  thereof. 

(Decision  by  Comptroller  Tracewell,  October  7, 1899.) 

The  Auditor  for  the  War  Department,  August  25, 1899,  sub- 
mits the  following  decision  for  approval,  disapproval,  or  modi- 
fication : 

"In  the  claim  of  the  State  of  New  Jersey  for  reimbursement 
of  exposes  incurred  in  raising  the  Volunteer  Army  for  the 
war  with  Spain  there  are  items  of  expense  incurred  after  the 
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muster  in  of  the  troops  on  account  of  whom  the  expense  was 
incurred.  It  has  been  decided  that  reimbursement  under  the 
act  of  July  8, 1898,  and  amendment  of  March  3, 1899,  can  not  be 
made  in  such  cases.  (See  5  Oomp.  Dec.,  553,  in  case  of  the 
State  of  New  Hampshire.) 

"This  office  is  advised  that  on  May  12, 1898,  the  following 
telegram  was  sent  to  the  governors  of  all  States  furnishing 
volunteers: 

"'Adjutant-General's  Office, 

"'Washington,  May  12, 1898. 

ui Secretary  of  War  bids  me  inform  you  the  United  States 
mustering  officers  have  been  instructed  to  report  all  regiments 
mustered  into  United  States  service,  full  name  of  colonel  com- 
manding, to  what  extent  lacking  in  arms,  ammunition,  uni- 
forms, clothing,  equipment,  and  tentage,  and  that  from  the 
moment  of  muster  into  the  United  States  service  organizations 
will  cease  to  be  under  the  orders  of  State  authorities,  and  that 
orders  for  their  disposition,  transportation,  and  supplies  will 
be  controlled  by  the  War  Department  alone.  The  colonels  and 
commanding  officers  of  separate  organizations  will  be  instructed 
by  the  mustering  officer  to  report  by  telegraph  to  the  Adjutant- 
General  of  the  Army  immediately  after  muster  in.  Please 
acknowledge  receipt. 

"<H.  C.  Corbin, 
"  'Adjutant- General.' 

"Further  correspondence  was  had  with  the  War  Depart- 
ment, as  indicated  by  telegrams,  of  which  the  following  are 
copies: 

"'Camp  Voorhees,  Sea  Girt,  N.  J., 

"'May  13,  1898. 
"'Ludington, 

"'  Quartermaster -General,  War  Department, 

"<  Washington,  D.  C: 
"  *  Confirming  telephone  message  of  this  afternoon  our  qnar- 
termaster-generai  has  ordered  following  necessary  articles  of 
equipment,  which  are  included  in  list  forwarded  by  Captain 
Butler  and  are  to  be  turned  over  to  national  authorities:  400 
pairs  shoes,  at  $1.85  per  pair;  1,000  regulation  blue  over- 
shirts,  at  8 1.88  J;  1,000  undershirts,  1,000  drawers,  and  2,000 
pairs  of  socks,  at  Government  prices.  Those  will  complete 
necessary  equipment  of  one  regiment  now  mustered  in  and 
waiting  orders.  Bequest  was  made  because  those  articles  can 
be  procured  within  two  or  three  days.  We  are  deficient  in 
above  identical  particulars  for  remaining  two  regiments  mus- 
tered in.  We  have  ordered  an  additional  600  pairs  of  shoes  at 
above  price,  of  same  quality,  which  can  at  once  be  turned  over 
to  Government,  if  required. 

u  <  Foster  M.  Voorhees, 

" 4  Governor.' 
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"  'Camp  Voorhees,  Sea  Girt,  IS".  J., 

«'Mayl3, 1898. 
"  'Ad jutant-General  United  States  Army, 

"  '  Washington,  D.  C: 
"'  First  New  Jersey  National  Guards  Volunteer  Infantry 
mustered  into  United  States  service  May  12;  947  enlisted  men, 
40  officers,  commanded  by  Col.  Edward  A.  Campbell.  Arms, 
ammunition  (caliber  .45),  uniforms,  equipment,  tentage  in  full, 
the  property  of  the  State,  to  go  with  them  if  the  War  Depart- 
ment desires.  The  first  regiment  needs  400  pairs  shoes,  1,000 
undershirts,  1,000  summer  drawers,  1,000  pairs  socks.  No 
assistant  commissary  of  subsistence  here  or  subsistence  stores. 
The  governor  of  the  State  will  furnish  the  subsistence  stores 
necessary,  at  Government  rates,  if  you  so  desire. 

"'  Butler, 
"  'Mustering  Officer.' 
"  'For  the  Quartermaster-General.' 

"'War  Department, 
"'Quartermaster-General's  Office, 

" '  Washington,  May  15, 1898. 
"  'To  the  Governor, 

" '  State  of  New  Jersey,  Sea  Qirt,  N.  J. 
"'Sir:  In  confirmation  of  my  telephonic  message  you  are 
hereby  authorized  to  purchase  the  following  articles  for  issue 
to  New  Jersey  Volunteers  after  being  mustered  into  the  United 
States  service,  viz: 

" '  400  pairs  shoes,  at  $1.85  per  pair. 
" '  1,000  dark  blue  shirts,  at  $1.88J  each. 
" '  1,000  pairs  drawers,  at  Government  price. 
" '  1,000  undershirts,  at  Government  price. 
" '  1,000  pairs  stockings,  at  Government  price. 
"'Vouchers  for  the  payment  of  these  articles  should  be  sent 
to  this  office. 

'"Respectfully, 

"'M.  I.  Ludington, 
"'  Quartermaster- General,  United  States  Army.' 

"While  reimbursement  can  not  be  made  to  the  governor 
under  act  of  July  8, 1898,  in  such  a  case  I  am  of  the  opinion 
that  when,  under  specific  authority  from  the  proper  officer  of 
the  War  Department,  the  governor  of  a  State  incurred  expense 
by  the  purchase  of  clothing,  subsistence,  or  other  supplies  for 
the  use  of  men  of  the  Volunteer  Army  who  have  been  mustered 
into  the  service,  reimbursement  may  be  made  from  the  regular 
appropriations  for  the  support  of  the  Army,  provided  there  is 
evidence  presented  showing  tbat  the  property  purchased  was 
actually  received  by  the  proper  officers  of  the  United  States. 
This  does  not  seem  to  be  in  violation  of  the  act  of  July  5, 1884. 
(23  Stat,  109.)" 
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The  act  of  July  5, 1884,  supra,  provides: 

"That  hereafter  all  purchases  of  regular  and  miscellaneous 
supplies  for  the  Army,  furnished  by  the  Quartermaster's  Depart- 
ment and  by  the  Commissary  Department  for  immediate  use, 
shall  be  made  by  the  officers  of  such  department,  under  direc- 
tion of  the  Secretary  of  War,  at  the  places  nearest  the  points 
where  they  are  needed,  the  conditions  of  cost  and  quality  being 
equal:  Provided  also,  That  all  purchases  of  said  supplies, 
except  in  cases  of  emergency,  which  must  at  once  be  reported 
to  the  Secretary  of  War  for  his  approval,  shall  be  made  by 
contract  after  public  notice  of  not  less  than  ten  days  for  small 
amounts  for  immediate  use,  and  of  not  less  than  from  thirty 
to  sixty  days  whenever,  in  the  opinion  of  the  Secretary  of  War, 
the  circumstances  of  the  case  and  conditions  of  the  service 
shall  warrant  such  extension  of  time.  The  award  in  every 
case  shall  be  made  to  the  lowest  responsible  bidder  for  the 
best  and  most  suitable  article,  the  right  being  reserved  to  reject 
any  and  all  bids.  The  Quartermaster-General  and  Commissary- 
General  of  Subsistence  shall  report  promptly  all  purchases  of 
supplies  made  by  his  department,  with  their  cost  price  and 
place  of  delivery,  to  the  Secretary  of  War,  for  transmission  to 
Congress." 

At  the  time  these  purchases  were  made  a  state  of  war  existed 
and  it  was  notorious  that  the  need  for  the  articles  was  urgent: 
therefore  I  see  no  reason  to  doubt  the  authority  of  the  War 
Department  to  make  the  purchases  in  open  market. 

The  decision  of  the  Auditor  is  approved  so  far  as  it  applies 
to  the  purchases  authorized  by  the  letter  of  the  Quartermaster- 
General,  dated  May  15, 1898,  quoted  above. 


MILEAGE  TO  OFFICERS  OF  THE   NAVY  DETAILED 
FOR  SHORE  DUTY  BEYOND  SEAS. 

The  proviso  in  section  13  of  the  navy  personnel  act  that  "  when  naval 
officers  are  detailed  for  shore  duty  beyond  seas  they  shall  receive  the 
same  pay  and  allowances  as  are  or  may  be  provided  by  or  in  pursu- 
ance of  law  for  officers  of  the  Army  detailed  for  duty  in  similar 
places/'  is  applicable  to  commissioned  officers  of  the  Navy  of  aU 
classes,  notwithstanding  that  the  enacting  clause  of  the  section  is 
restricted  to  officers  of  the  line  or  of  the  Medical  or  Pay  Corps,  and 
an  assistant  naval  constructor  so  detailed  is  entitled  to  mileage  for 
travel  on  duty  under  orders. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Navy,  October  7, 

1899.) 

I  have  by  your  reference  a  letter  dated  the  15th  ultimo, 
from  H.  G.  Gillmor,  assistant  naval  constructor,  United  States 
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Navy,  to  the  navy  pay  officer  at  New  York,  requesting  mile- 
age instead  of  actual  expenses  for  travel  abroad  under  orders 
as  a  u  naval  officer  on  shore  duty  beyond  seas,"  basing  his 
claim  upon  section  13  of  the  navy  personnel  act  of  March  3, 
1899  (30  Stat.,  1007).  The  travel  in  question  was  performed 
in  obedience  to  the  following  orders  from  the  Navy  Depart- 
ment dated  July  21, 1899: 

"  Proceed  to  London,  Liverpool,  and  Glasgow,  or  to  such  of 
these  places  as  may  be  necessary,  for  temporary  duty,  for  the 
purpose  of  inspecting  the  Teak,  under  instructions  from  the 
Bureau  of  Construction  and  Repair,  called  for  by  requisition 
No.  182,  Portsmouth,  N.  H.,  and  requisition  No.  517,  Norfolk, 
Va.,  as  requested  by  Wheatley  Brothers. 

"  Upon  the  completion  of  this  duty,  return  to  Newcastle-on- ' 
Tyne  and  resume  your  present  duties." 

On  September  4, 1899,  he  proceeded  from  Newcastle-on-Tyne 
to  London,  as  directed,  and,  having  completed  the  duty  as- 
signed him,  returned  on  September  11  to  the  former  place. 
He  claims  mileage,  for  traveling  543  miles,  at  the  same  rates 
allowed  an  army  officer  for  travel  under  similar  conditions. 

Section  13  of  the  navy  personnel  act  of  March  3, 1899,  supra, 
so  far  as  material  to  an  understanding  of  the  question  here 
presented,  provides : 

"That,  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
Medical  and  Pay  Corps  shall  receive  the  same  pay  and 
allowances,  except  forage,  as  are  or  may  be  provided  by  or 
in  pursuance  of  law  for  the  officers  of  corresponding  rank  in 
the  Army:  Provided,  That  such  officers  when  on  shore  shall 
receive  the  allowances,  but  fifteen  per  centum  less  pay  than 
when  on  sea  duty;  but  this  provision  shall  not  apply  to  war- 
rant officers  commissioned  under  section  twelve  of  this  act: 
Provided  further ,  That  when  naval  officers  are  detailed  for 
shore  duty  beyond  seas  they  shall  receive  the  same  pay  and 
allowances  as  are  or  may  be  provided  by  or  in  pursuance  of 
law  for  officers  of  the  Army  detailed  for  duty  in  similar 
places." 

Prior  to  the  passage  of  the  navy  personnel  act  officers  of  the 
Navy  received  only  their  actual  expenses  for  traveling  abroad 
under  orders.  Section  13  of  that  act  gave  to  officers  of  the 
line  and  of  the  Medical  and  Pay  Corps  the  same  pay  and  allow- 
ances, except  forage,  as  provided  by  law  for  officers  of  corre- 
sponding rank  in  the  Army.  Under  this  section  such  officers 
became  entitled,  as  an  allowance,  to  mileage  for  traveling 
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abroad  at  the  same  rates  that  officers  of  the  Army  would 
receive  for  similar  travel.    (6  Comp.  Dec.,  45.) 

Mr.  Gillmor  is  an  officer  of  the  Construction  Corps  and  does 
-not  belong  to  either  one  of  the  three  classes  of  officers  pro- 
Tided  for  in  the  enacting  part  of  section  13,  and  the  question 
presented  is  whether  or  not  he  is  included  among  those  officers 
provided  for  in  the  second  proviso  of  said  section. 

While  it  is  the  nsnal  province  of  a  proviso  to  restrain  or 
modify  the  section  or  paragraph  in  which  it  is  found,  yet  when 
from  the  context  or  from  a  comparison  with  other  provisions  it 
is  manifestly  the  intention  to  give  the  proviso  a  wider  scope, 
extending  beyond  the  section,  it  becomes  tantamount  to  an  inde- 
pendent enactment  in  a  separate  section.  (Black  on  Interpre- 
tation of  Laws,  273.)  The  proviso  may  therefore  be  used  to 
enlarge  as  well  as  to  restrain  a  clause  of  which  it  forms  a  part, 
and  in  fact  is  now  often  employed  as  a  means  of  introducing 
entirely  new  and  independent  legislation. 

The  first  proviso  in  section  13,  which  limits  shore-duty  pay 
to  15  per  centum  less  than  sea  pa}',  is  in  terms  confined  to  the 
same  classes  of  officers  for  which  provision  is  made  in  the 
enacting  clause  of  the  section.  The  next  proviso  regarding 
the  pay  and  allowances  of  officers  detailed  for  shore  duty 
beyond  seas,  under  which  proviso  this  claim  is  made,  is  not  so 
expressly  limited,  but  in  describing  the  persons  to  whom  it 
applies  a  more  general  term  is  employed,  which  includes  not 
only  officers  of  the  line  and  of  the  Medical  and  Pay  Corps,  but 
also  all  other  commissioned  officers  of  the  Navy.  Had  Con- 
gress intended  to  limit  this  last  proviso  to  the  same  officers  to 
which  it  confined  the  preceding  one,  it  is  reasonable  to  suppose 
that  it  would  have  used  the  same  or  similar  language,  but 
having  used  words  of  more  comprehensive  meaning  in  the  pro- 
viso relating  to  foreign  service,  I  construe  the  intention  to  be 
to  extend  its  operation  to  all  officers  of  the  Navy  detailed  for 
duty  beyond  the  seas,  no  matter  to  which  corps  of  the  naval 
service  they  belong. 

I  am  of  opinion,  therefore,  that  a  naval  constructor  when 
detailed  for  shore  duty  beyond  seas  is  entitled  to  the  same 
rates  of  mileage  for  travel  performed  under  orders  that  an 
army  officer  would  receive  under  similar  conditions,  and  the 
claim  presented  should  be  paid  if  otherwise  correct. 
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RIGHT    OF   A    MORTGAGEE    TO    REPAYMENT   OF 
THE  PURCHASE  MONET  OF  LANDS. 

An  assignee  of  a  mortgage  of  land  purchased  of  the  United  States  who, 
after  the  cancellation  of  the  entry  of  the  greater  portion  thereof,  fore- 
closed his  mortgage  and  acquired  title  to  the  remaining  portion,  is  not 
an  assignee  of  the  purchaser,  as  to  the  portion  the  entry  of  which  has 
been  canceled,  and  he  is  not  entitled  as  such  to  repayment  of  the  pur- 
chase  money  paid  to  the  United  States  therefor. 

(Decision  by  Comptroller  Traceicell,  October  7y  1899.) 

The  Auditor  for  the  Interior  Department  submits  the  follow- 
ing decision  for  approval,  disapproval,  or  modification : 

"  The  facts  in  this  case  show  that  Amanda  Cormack  entered 
or  purchased  160  acres  of  land  at  the  land  office  at  Helena, 
Mont.,  on  May  9, 1890,  at  $1.25  per  acre,  $200,  per  receiver's 
receipt  No.  4096,  and  on  the  next  day,  May  10, 1890,  she  bor- 
rowed $300  from  the  Northwestern  Guaranty  Loan  Company, 
for  the  payment  of  which  she  gave  her  promissory  note  payable 
in  three  years  and  bearing  6  per  cent  interest,  and  as  security 
for  the  payment  of  the  note  at  the  same  time  she  gave  a  mort- 
gage on  the  land  thus  entered,  which  mortgage  was  properly 
recorded. 

"  On  June  9, 1890,  the  Northwestern  Guaranty  Loan  Com- 
pany, in  regular  course  of  business,  assigned  for  value  the 
said  promissory  note  and  the  security  mortgage  to  the  present 
claimant,  the  'Commonwealth  Title  Insurance  and  Trust  Com- 
pany of  Philadelphia/  as  trustee,  which  assignments  or  trans- 
fers were  properly  recorded.  The  interest  on  the  note  was 
regularly  paid  by  the  maker  until  its  maturity  on  May  10, 1893, 
after  which  time  the  principal  and  subsequent  interest  were 
not  paid.  No  action  was  taken  to  collect  the  debt  or  foreclose 
the  mortgage  until  after  the  entry  of  120  acres  of  the  land  had 
been  canceled  for  conflict.  On  August  16, 1894,  the  Commis- 
sioner of  the  General  Land  Office  canceled  the  entry  to  120 
acres  of  the  land  for  conflict,  leaving  40  acres  as  properly  pur- 
chased by  and  belonging  to  Amanda  Cormack.  In  February, 
1896,  the  claimant,  as  holder  of  the  note  and  of  the  mortgage 
securing  it,  commenced  suit  in  a  State  court  to  recover  judg- 
ment on  the  note  and  thus  enable  it  to  have  the  land  security 
sold,  the  mortgage  foreclosed,  and  the  debt  paid.  The  com- 
pany got  judgment  on  the  note  and  the  land  was  ordered  to  be 
sold  at  public  sale,  and  it  was  so  sold  and  bid  in  or  purchased 
by  the  claimant  company,  mortgagee,  and  the  company  was  given 
a  deed  by  the  sheriff  for  the  land  so  purchased,  and  after  the 
time  for  redemption  had  passed  the  court  made  a  final  decree 
in  the  matter  by  declaring  the  mortgage  foreclosed  and  the 
company  the  owner  of  the  land  it  had  thus  purchased.    Shortly 
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after  this  the  claimant,  as  assignee  of  Amanda  Oormack,  filed 
with  the  Commissioner  the  present  claim  for  repayment  to  it 
of  $150,  purchase  money  paid  by  said  Oormack  for  the  120 
acres  of  the  entry  which  had  been  canceled.  On  October  27, 
1897,  the  Commissioner  rejected  this  claim  for  repayment  for 
the  reason  that  the  company  never  owned  or  had  any  lawful 
title  to  or  interest  in  the  land,  and  therefore  was  not  entitled 
to  repayment  under  the  act  of  June  16, 1880,  as  assignee  of 
Amanda  Cormack.  The  company  appealed  from  this  decision 
to  the  Secretary  of  the  Interior,  who  on  March  11, 1809,  reversed 
the  decision  of  the  Commissioner  and  held — 

"  '  The  assignee  of  a  mortgage  is  entitled  to  repayment,  where 
an  entry  is  erroneously  allowed  and  prior  to  its  cancellation 
the  land  is  mortgaged  and  the  mortgage  assigned,  and  after 
cancellation  the  mortgage  is  foreclosed  and  a  sheriff's  deed 
secured;  but  the  assignee  in  such  case  should  relinquish  all 
claim  to  the  land  before  repayment  is  allowed.' 

"  The  claimant  then  executed  and  filed  with  its  claim  a  relin- 
quishment to  the  land,  and  the  Commissionpr  stated  and  for- 
warded the  claim  to  this  office  for  payment. 

44  The  United  States  has  the  land  and  the  purchase  money 
paid  for  it,  and  is  liable  to  make  repayment  to  the  person  who 
comes  within  the  provisions  of  section  2  of  the  act  of  June  16, 
1880  (21  Stat,  287). 

"'Sec.  2.  In  all  cases  where  homestead  or  timber-culture  or 
desert-land  entries  or  other  entries  of  public  lands  have  here- 
tofore or  shall  hereafter  be  canceled  for  conflict,  or  where,  from 
any  cause,  the  entry  has  been  erroneously  allowed  and  can 
not  be  confirmed,  the  Secretary  of  the  Interior  shall  cause  to 
be  repaid  to  the  person  who  made  such  entry,  or  to  his  heirs 
or  assigns,  the  fees  and  commissions,  amount  of  purchase 
money,  and  excesses  paid  upon  the  same  upon  the  surrender 
of  the  duplicate  receipt  and  the  execution  of  a  proper  relin- 
quishment of  all  claims  to  said  land,  whenever  such  entry 
shall  have  been  duly  canceled  by  the  Commissioner  of  the 
General  Land  Office.' 

"  Under  this  act  payment  can  only  be  made  to  the  entryman, 
his  heirs  or  assigns.  The  claimant  in  this  case  asks  repayment 
as  an  assignee  of  the  entryman.  The  question  for  considera- 
tion is,  therefore,  is  he  such  assignee  within  the  meaning  of 
the  act? 

"The  uniform  construction  of  the  Secretary  of  the  Interior 
and  the  accounting  officers  has  been  that  the  word  'assigns,'* 
as  used  in  said  act,  meant  those  to  whom  the  entryman's  inter- 
est in  the  land  was  conveyed  prior  to  the  cancellation  of  the 
entry;  that  after  the  cancellation  the  entryman  had  no  interest 
in  the  land  which  he  could  assign,  but  only  a  simple  claim 
against  the  United  States  for  repayment,  and  that  this  was 
not  assignable,  such  assignment  being  prohibited  by  section 
3477  of  the  Revised  Statutes.  If  this  be  the  correct  view  of 
the  statute,  and  I  have  no  doubt  that  it  is,  the  right  of  the 
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assignee  must  antedate  the  cancellation  of  the  entry  and  be 
an  assignment  of  the  land  within  the  meaning  of  the  statute 
prior  to  snch  cancellation. 

"A  mortgagee  has  never  been  held  to  be  entitled  to  repay- 
ment until  the  mortgagor's  right  of  redemption  has  been 
extinguished.  This  is  right,  for  the  reason  that  up  to  this 
time  the  mortgagee  is  but  a  conditional  assignee  whose  right 
is  liable  to  be  extinguished  at  any  time  by  the  happening  of 
the  condition. 

"The  entryman,  while  the  mortgage  remains  uncanceled, 
cau  not  secure  repayment,  because  under  regulation  of  August 
6,  1880,  if  the  title  has  not  become  a  matter  of  record  he  must 
swear  that  he  has  not  conveyed  or  otherwise  incumbered  the 
title  to  the  land,  and  if  the  title  has  become  a  matter  of  record, 
a  certificate  must  also  be  produced  from  the  proper  recording 
officer  where  the  laud  is  situated  showing  that  said  deed  is  so 
recorded,  and  that  the  records  of  his  office  do  not  exhibit  any 
other  conveyance  or  incumbrance  of  the  title  to  the  land.  See 
section  4  and  5  of  Regulations  of  August  6, 1880. 

"The  act  of  June  16,  l<S8o,  gave  the  Commissioner  of  the  Gen- 
eral Land  Office  power  to  <  make  all  necessary  rules  and  issue 
all  necessary  instructions  to  carry  the  provisions  of  this  act 
into  effect.' 

"  Now,  suppose  the  mortgagor  refuses  to  discharge  the  incum- 
brance, is  the  mortgagee  deprived  of  all  remedy  in  enforcing 
his  lien  against  the  land?  The  right  to  encumber  is  inherent 
in  the  land  itself  while  title  is  uncanceled  and  the  necessity  of 
discharging  that  incumbrance  is  made  a  condition  precedent 
to  payment  to  the  entryman.  Is  the  only  protection  to  the 
lien  holder  under  this  statute  a  refusal  to  pay  the  entryman 
until  he  discharges  the  lien?  I  think  not.  He  may  foreclose 
his  mortgage  and  sell  whatever  right,  title,  and  interest  the 
mortgagor  had  at  the  date  of  the  mortgage.  The  purchaser, 
at  such  mortgage  sale,  by  virtue  of  such  mortgage  and  the  lien 
it  creates,  becomes  vested  with  whatever  title,  right,  and  inter- 
est in  the  land  the  entryman  was  possessed  of  at  the  date  of 
the  mortgage  after  the  time  for  redemption  has  expired  under 
said  sale.  His  lien  has  ripened  into  a  title  from  the  entryman 
as  of  that  date  and  he  has  become  the  assignee  of  the  entry- 
man.  The  conditional  assignment  has  become  absolute.  The 
mortgage  transaction  has  been  consummated  and  the  title 
relates  back  to  the  mortgage  as  its  source.    (26  L.  D.,  427.) 

"The  cancellation  of  the  entry  does  not  deprive  the  mort- 
gagee of  his  right  to  foreclose  his  mortgage  and  perfect  his 
lien,  whatever  it  may  be. 

"He  may  want  to  rely  upon  his  mortgage  as  a  source  of  title 
in  an  ejectment  suit,  or  in  a  defense  to  such  suit  to  protect  his 
lien  on  the  mortgaged  premises. 

"He  is  a  purchaser  for  a  valuable  consideration  and  his  lien 
extends  to  all  incidents  to  the  mortgaged  property.    (New 
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Orleans ,  etc.,  Co.  v.  Montgomery,  95  U.  S.,  16  5  Northwestern 
Bank  v.  Freeman,  171  U.  8.,  620.) 

"One  of  the  incidents  of  title  to  the  property  mortgaged  in 
this  claim  was  the  right  to  repayment  of  the  purchase  money 
in  case  the  entry  was  canceled.  This  right  is  the  subject  of 
sale  by  the  entryman  and  follows  the  title  to  the  land.  If  he 
seUs  the  land  while  he  has  a  title  the  right  to  repayment 
passes  to  the  person  to  whom  sold.  If  he  incumbers  the  land 
this  right  is  incumbered  with  it  and  he  can  not  receive  repay- 
ment until  he  has  revested  himself  with  complete  title  by  dis- 
charging the  incumbrance.  The  holder  of  the  incumbrance, 
by  proceedings  to  foreclose  his  mortgage  lien,  may  secure  a 
sale  of  whatever  vested  rights  or  possibilities  in  the  land  title 
that  were  held  by  the  mortgagor  at  the  date  of  the  mortgage, 
and  such  sale  after  the  expiration  of  the  period  of  redemption 
would  vest  in  the  purchaser  all  the  rights  of  the  mortgagor  at 
the  date  of  the  mortgage  present  and  prospective.  (Erwin  v. 
United  States,  97  U.  S.,  392-396.) 

"Such  a  sale  would  not  be  repugnant  to  the  provisions  of 
section  3477  of  the  Revised  Statutes.  (Erwin  v.  United  States, 
97  U.  S.,  392;  Goodman  v.  NibUvk,  102  U.  S.,  566.) 

"The  views  herein  expressed  are  in  accordance  with  the  rul- 
ing of  the  Secretary  of  the  Interior  in  this  case  and  the  prin- 
ciple announced  in  the  case  of  the  California  Mortgage  Loan 
and  Trust  Co.  (on  review),  26  L.  D.,  425,  and  while  this  office 
may  not  be  bound  to  follow  the  ruling  of  the  Secretary  of  the 
Interior  as  to  who  is  an  assignee,  it  should  not  refuse  to  do  so 
except  in  cases  where  there  is  no  doubt  that  the  law  has  been 
erroneously  construed.  The  Secretary  of  the  Interior  is  the 
officer  upon  whom  Congress  cast  the  duty  of  making  repay- 
ment. The  act  says  4the  Secretary  of  the  Interior  shall  cause 
to  be  repaid  to  the  person  who  made  such  entry,  his  heirs  or 
assigns.'  Every  claim  must,  therefore,  bear  the  approval  of 
the  Secretary  of  the  Interior,  which  presupposes  something 
more  than  a  mere  perfunctory  examination  by  him.  It  is  true 
that  he  can  not  cause  repayment  to  be  made  in  any  cases 
except  those  provided  for  by  the  law,  but  his  construction  as 
to  what  claims  are  within  the  law  is  entitled  to  respectful  and 
careful  consideration  before  his  findings  are  overruled. 

"The  decisions  of  the  Secretary  of  the  Interior  construing 
this  statute  as  to  repayment  have  ever  been  accepted  as  good 
authority,  if  not  conclusive  on  the  accounting  officers.  It  will 
be  found  on  examination  of  the  decided  cases  that  conflict 
between  them  is  more  apparent  than  real.  In  1881,  First 
Comptroller  Lawrence  held,  'the  word  " assigns "  in  the  statute 
means  the  party  holding  the  legal  title,  or  such  title  as  the 
vendor  can  make.  The  right  of  repayment  passes  with  and 
follows  the  legal  title  to  the  land  and  vests  in  the  holder.' 
(Allspach  case,  2  Lawrence,  First  Comp.  Dec.,  266.) 

"After  the  mortgage  is  made,  although  a  mere  lien,  it  is  the 
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source  of  all  future  legal  title  so  long  as  it  subsists,  and  all 
subsequent  conveyances  are  subordinate  to  it  to  the  extent  of 
the  lien. 

"If  Amanda  Cormack  had  made  an  absolute  deed  of  the 
land,  subsequent  to  the  mortgage  and  prior  to  the  cancellation 
of  the  entry,  this  would  not  have  carried  with  it  the  right  to 
repayment,  the  legal  title  being  held  subject  to  the  mortgage. 

"  While  the  property  was  in  that  condition  no  payment  could 
have  been  made  to  anyone.  This  has  been  the  uniform  hold- 
ing of  the  Secretary  of  the  Interior  followed  by  the  accounting 
officers  of  the  Treasury  in  settling  this  class  of  claims.  It  has 
also  been  uniformly  held  that  if  the  holder  of  the  legal  title 
will  secure  a  release  of  the  incumbrance,  though  such  release 
is  given  subsequent  to  the  cancellation  of  the  entry,  he  will  be 
repaid  the  purchase  money. 

"If  it  is  sound  doctrine  to  permit  and  require  the  maker  of 
the  lien  existing  at  the  date  of  cancellation  to  extinguish  it  by 
acts  done  subsequent  to  such  cancellation,  and  by  so  doing 
secure  payment,  it  is  likewise  sound  doctrine  to  permit  and 
require  the  lien  holder  to  perfect  it  and  thereby  secure  repay- 
ment, the  reason  in  both  cases  being  the  same,  viz:  The  rec- 
ognition of  the  lien  as  a  source  of  title  that  may  ripen  into  a 
legal  title,  'the  right  of  repayment  passing  with  and  follow- 
ing such  legal  title  to  the  land  and  vesting  in  the  holder.* 

"Tbis  is  the  doctrine  now  held  by  the  Secretary  of  the  Inte- 
rior. It  is  believed  to  be  the  correct  view,  and  that  the  right 
to  a  refund  was  covered  by  the  mortgage  lien  and  foreclosure, 
and  passed  to  the  claimant  by  virtue  of  the  mortgage  contract 
and  its  execution.  The  statutes  of  Montana  giving  the  right 
of  foreclosure  and  sale  entered  into  and  formed  a  part  of  the 
mortgage  contract,  and  when  the  proceedings  to  foreclose 
were  completed  the  conditional  sale  under  the  mortgage  became 
absolute,  and  the  legal  title  of  the  mortgagor  in  the  land  was 
divested  by  operation  of  law  upon  the  contract  of  mortgage, 
and  such  title  extends  to  and  covers  every  incident  of  the 
property  from  the  making  of  the  mortgage. 

"I  therefore  find  that  the  Commonwealth  Insurance  and 
Trust  Company  of  Philadelphia,  Pa.,  is  the  assignee  of  Amanda 
Cormack  within  the  meaning  of  the  act  of  June  16, 1880,  and 
as  such  entitled  to  repayment." 

I  am  unable  to  agree  with  the  conclusions  reached  by  the 
Auditor.  Prior  to  the  decision  made  in  the  case  of  the  Cali- 
fornia Mortgage,  Loan  and  Trust  Company,  March  23, 1898  (26 
L.  D.,  425),  it  was  uniformly  held  by  the  General  Land  Office 
and  by  the  accounting  officers  that  the  word  "  assigns  v  as  used 
in  the  act  of  June  16, 1880(21  Stat,  287),  referred  to  the  assignee 
of  the  land  and  not  to  the  assignee  of  any  claim  on  the  United 
States  for  the  money  refunded,  and  that  a  mortgagee  is  not  an 
assignee  within  the  meaning  of  the  act. 
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"A  mortgagee  whose  claim  is  merely  a  lien  on  the  land  is 
not  an  assignee  of  the  entryman  and  as  such  entitled  to  repay- 
ment."   (11  L.  D.,  283;  15  td.,  392;  see  also  24  id.,  246.) 

The  instructions  governing  repayments  issued  by  the  Inte- 
rior Department,  Angnst  6, 1880,  thus  specify  and  define  those 
who  are  assignees: 

"  9.  Those  persons  are  assignees  within  the  meaning  of  the 
statutes  authorizing  the  repayment  of  purchase  money,  who 
purchase  the  land  after  the  entries  thereof  are  completed  and 
take  assignments  of  the  title  uuder  such  entries  prior  to  com- 
plete cancellation  thereof,  when  the  eutries  fail  of  confirmation 
for  reasons  contemplated  by  the  law.  To  construe  said  stat- 
utes so  as  to  recognise  the  assignment  or  transfer  of  the  mere 
claim  against  the  United  States  for  repayment  of  purchase 
money  or  fees  or  commissions,  disconnected  from  a  sale  of  the 
land  or  attempted  transfer  of  title  thereto,  would  be  against 
the  settled  policy  of  the  Government  and  repugnant  to  section 
3477  of  the  Eevised  Statutes." 

In  1881  First  Comptroller  Lawrence  held — 

"  The  person  who  has  purchased  the  land  is  the  assignee  in 
law. 

"  The  word  *  assigns '  in  the  statute  means  the  party  holding 
the  legal  title,  or  such  title  as  the  vendor  can  make.  The  right 
of  repayment  passes  with  and  follows  the  legal  title  to  the  land 
and  vests  in  the  holder.  The  word  *  assigns '  must  have  been 
used  for  some  purpose.  It  can  not  mean  an  assignee  of  the 
claim  to  a  refund,  because  that  claim  is  not  per  se  assignable  by 
any  act  of  the  claimant.  It  must  needs  mean,  then,  the 
assignee  of  the  land,  who  acquires  the  right  of  repayment  by 
operation  of  the  statute."  (2  Lawrence,  First  Oomp.  Dec.,  264, 
266.) 

These  decisions  give  to  the  word  assignee,  as  used  in  the  stat- 
ute, the  sole  meaning  of  grantee.  This  I  conceive  to  have  been 
an  erroneous  interpretation.  Where  Comptroller  Lawrence  got 
his  authority  to  so  restrict  the  meaning  of  the  word  "assigns" 
is  beyond  my  comprehension;  but  this  ruling  has  been  uni- 
formly adhered  to,  and  has  become  a  rule  of  property  and 
should  not  be  disturbed.  (4  Lawrence,  First  Comp.  Dec,  255.) 
It  has  also  been  uniformly  held  that  the  assignment  (meaning 
thereby  the  transfer  of  the  property;  in  other  words,  of  the 
title)  from  the  original  entryman  to  the  grantee,  in  order  to 
constitute  him  the  assignee  within  the  meaning  of  the  statute 
must  precede  the  cancellation  of  the  entry.  Whether  this 
holding  is  right  or  wrong  it  is  also  a  rule  of  property,  and 
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would  preclude  the  assignee  of  this  mortgage  from  receiving 
a  refund  of  the  purchase  money. 

Again,  the  mortgage  is  not  the  conveyance  of  title,  but 
simply  the  pledge  or  security  for  a  debt.  From  the  facts 
stated  it  is  a  clear  legal  presumption  that  the  assignee  of  this 
mortgage  had  his  debt  satisfied  by  the  foreclosure  and  the 
sale  of  the  mortgaged  premises.  The  presumption  of  the  law 
is  that  he  bid  his  debt.  He  can  not,  so  long  as  the  sale  is  not 
legally  set  aside,  be  heard  to  say  that  he  did  not  receive  by 
the  sale  the  equivalent  of  his  bid.  If  title  to  part  of  the  land 
failed  because  of  conflict  and  cancellation,  he  should  not  have 
had  his  sale  confirmed,  but  should  have  proceeded  to  have  it 
set  aside.  The  confirmation  of  the  sale  is  the  creature  of  his 
own  act,  and  he  must  be  content  with  what  he  gets  there- 
under to  the  amount  of  his  bid. 

Again,  a  mortgage,  being  simply  a  security  for  a  debt,  does 
not  per  se  carry  with  it  the  right  to*  receive  a  refund  of  the 
entry  fee  or  purchase  money,  unless  such  refund  is  part  of  the 
security  pledged.  Were  this  not  the  case,  then  if  the  entry 
had  been  for  300  acres  and  the  mortgage  for  160  acres,  which 
might  just  as  well  have  been  the  case,  the  mortgage  creditor 
would  on  the  execution  of  the  mortgage  at  once  have  acquired 
the  right  to  nearly  double  the  amount  of  his  mortgage  debt  on 
a  conflict  being  established. 

Looking  at  the  matter  from  any  point  of  view,  the  assignee 
of  the  mortgage  in  this  case  is  not  entitled  to  receive  the 
refund  of  the  purchase  money. 

The  decision  of  the  Auditor  is  therefore  disapproved. 


CARE   OF   A   HERD    OF  CATTLE   PURCHASED  FOR 
THE  CROW  INDIANS. 

Under  the  act  of  March  3, 1891,  which  provides  for  the  purchase  of  a  herd 
of  cattle  for  the  Crow  Indians,  the  employment  of  white  assistants  to 
care  for  the  herd  is  authorized,  and  the  limit  to  $10,000 of  the  amount 
to  be  expended  for  the  compensation  of  regular  employees  at  any  one 
Indian  agency,  provided  by  the  act  of  June  7,  i897,  is  not  applicable 
thereto. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Interior,  October 

7,  1899.) 

I  have  received  your  letter  of  August  28, 1899,  submitting 
for  my  decision  the  question  whether  you  are  authorized  to 
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employ  the  necessary  white  assistants  to  care  for  the  Grow 
Indian  herd  of  cattle  and  to  pay  them  out  of  the  gross  pro- 
ceeds of  the  sale  of  said  cattle,  notwithstanding  said  pay- 
ment will  apparently  increase  the  expenses  for  employees  at 
the  Crow  Agency  beyond  the  limit  of  $10,000,  provided  by  the 
act  of  June  7, 1897  (30  Stat.,  90). 
That  act  provides: 

"  That  hereafter  not  more  than  ten  thousand  dollars  shall  be 
paid  in  any  one  year  for  salaries  or  compensation  of  employees 
regularly  employed  at  any  one  agency,  for  its  conduct  and 
management,  and  the  number  and  kind  of  employees  at  each 
agency  shall  be  prescribed  by  the  Secretary  of  the  Interior, 
and  none  other  shall  be  employed:  Provided,  That  where 
two  or  more  Indian  agencies  have  been  or  may  hereafter  be 
consolidated,  the  expenditure  of  such  consolidated  agencies 
for  regular  employees  shall  not  exceed  fifteen  thousand  dol- 
lars: Provided  further,  That  salaries  or  compensation  of 
agents,  Indians,  school  employees  of  every  description,  and 
persons  temporarily  employed,  in  case  of  emergency,  to  pre- 
vent loss  of  life  and  property,  in  the  erection  of  buildings,  the 
work  of  irrigation,  and  making  other  permanent  improve- 
ments, shall  not  be  construed  as  coming  within  the  limita- 
tions fixed  by  the  foregoing  paragraphs." 

This  act  is  a  reenactment  and  enlargement  of  the  act  of 
March  3, 1875  (18  Stat.,  449),  and  acts  amendatory  thereof,  and 
is,  therefore,  not  a  new  departure  nor  the  adoption  of  a  new 
policy  regarding  agency  employees.  The  earlier  acts  were 
passed  to  meet  conditions  then  existing,  and  modifications 
have  been  found  necessary  to  meet  changed  conditions  requir- 
ing an  increase  in  the  number  of  employees  to  properly  attend 
to  the  added  duties. 

Section  31  of  the  act  of  March  3, 1891  (26  Stat.,  1039),  is  an 
agreement  made  with  the  Crow  Indians,  ratified  and  confirmed 
by  said  act.    Paragraph  9  of  said  section,  page  1041, provides: 

"That  the  sum  of  forty-six  thousand  dollars  is  hereby  appro- 
priated and  set  aside,  to  be  expended  by  the  Indian  agent, 
under  the  direction  of  the  Secretary  of  the  Interior,  in  the 
purchase  of  cattle  from  time  to  time  as  may  be  deemed  advis- 
able; the  cattle  so  purchased  to  form  a  herd  to  be  held  in  com- 
mon by  the  Grow  tribe.  All  cattle  sold  from  said  herd  shall 
be  paid  for  in  cash,  and  the  net  proceeds  of  such  sale  shall  con- 
stitute a  fund  to  be  known  as  the  Crow  herd  fund.  When  said 
fond  shall  exceed  the  sum  of  fifteen  thousand  dollars,  it  shall 
be  the  duty  of  the  Indiau  agent,  and  he  is  hereby  required,  to 
apportion  to  each  Indian  entitled  to  the  annual  annuity  pro- 
vided for  in  section  eighth,  the  sum  of  five  dollars,  to  be  paid 


Digitized  byLjOOQlC 


342  DECISIONS   OF   THE   COMPTROLLER. 

in  cash  under  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescribe." 

In  speaking  of  the  above-quoted  paragraph,  the  Commis- 
sioner of  Indian  Affairs,  in  his  letter  to  you,  dated  August. 23, 
1899,  said: 

"It  will  be  seen  that  the  herd  thus  created  is  the  common 
property  of  the  tribe,  and  it  is  contended  that  it  is  the  duty  of 
the  tribe  to  look  after  it,  with  such  assistance  as  may  be  neces- 
sary. That  such  assistance  was  contemplated  when  the  agree- 
ment was  made  seems  clear  from  the  language  used,  which 
speaks  of  the  net  proceeds  of  sales.  This  assistance  increases 
in  proportion  to  the  increase  of  the  herd.  It  now  numbers 
more  than  7,000  head  and  has  a  value  of  probably  $200,000. 
This  valuable  property  requires  for  its  protection  and  care  not 
only  a  large  Indian  force,  but  a  number  of  experienced,  careful 
white  men  besides.  The  methods  employed  by  cattlemen  to 
preserve  their  herds  must  be  employed  to  preserve  this  one  or 
it  will  soon  disappear,  either  from  natural  causes  or  the  arts 
of  unscrupulous  persons  around  it,  or  both.  The  duty  of  the 
men  engaged  in  such  work  is  of  a  special  character  and  has 
little,  if  any,  relation  to  what  is  understood  as  agency  work. 
They  are  working  for  the  tribe  rather  than  for  the  Govern- 
ment, and  may,  therefore,  in  the  opinion  of  this  office,  be  prop- 
erly paid  from  the  proceeds  of  the  herd,  and  considered  outside 
and  independent  of  those  regularly  employed  for  the  4  conduct 
and  management  of  the  agency.' " 

In  your  letter  to  me  on  the  same  subject  you  say: 

"It  would  appear,  therefore,  that  the  use  of  the  term  'net 
proceeds'  contemplated  the  necessity  for  expenditures  from  the 
proceeds  of  the  cattle  when  sold  from  time  to  time  as  the  con- 
dition of  the  herd  would  justify,  and  in  the  absence  of  any 
special  directions  in  the  act  as  to  the  nature  or  character  of 
the  expenditures,  it  may  also  be  inferred  that  Congress  had  in 
mind  in  framing  the  law  the  cost  of  the  necessary  assistance 
required  in  taking  care  of  the  herd  as  well  as  the  expense  of 
marketing  the  cattle  to  be  sold.  And,  further,  in  creating  this 
special  industry  for  the  Indians  and  specifying  the  manner  and 
method  of  its  conduct,  and  imposing  upon  the  Department  the 
special  duty  of  supervising  and  looking  after  its  details  and 
business  management,  through  the  Indian  agent,  it  may  with 
equal  propriety  be  inferred  that  Congress  did  not  intend  that 
the  necessary  expenditures  for  assistance  required  in  taking 
care  of  the  herd  should  be  considered  as  a  part  of  those  for 
agency  employees,  and  thereby  allowed  to  interfere  with  the 
regular  force  and  the  orderly,  ordinary  business  of  the  agency, 
but  rather  that  the  same  should  be  conducted  and  carried  on 
as  a  separate,  independent  industry  for  the  sole  benefit  of  the 
Indians,  in  which  the  Government  has  no  interest  or  part 
beyond  that  of  carrying  it  on  uuder  the  law." 
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I  concur  in  the  views  expressed  by  yourself  and  the  Commis- 
sioner, and  have  to  advise  you  that,  in  my  opinion,  you  are 
authorized  to  employ  the  necessary  white  assistants  (when 
Indian  labor  can  not  be  utilized)  to  care  for  the  herd  in  ques- 
tion and  pay  them  out  of  the  gross  proceeds  realized  from  the 
herd,  and  that  said  assistants  will  not  be  subject  to  the  limita- 
tion found  in  the  act  of  June  7, 1897,  supra. 


BURIAL    EXPENSES    OF   A    SOLDIER    WHO    DIED 
WHILE  AT   HOME   ON  FURLOUGH. 

There  is  no  provision  of  law  which  authorizes  the  reimbursement  of  the 
family  of  a  soldier  who  died  while  at  his  home  on  forlough  for  the 
expenses  of  his  burial. 

(Decision  by  Comptroller  Tracewell,  October  10, 1899.) 

James  E.  Clarke,  in  letter  filed  September  29, 1899,  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  dated  September  8, 1899. 

On  the  claim  of  'said  James  E.  Clarke  for  pay  and  allowances 
and  amount  incurred  for  burial  expenses  due  him  as  father  of 
James  E.  Clarke,  jr.,  late  private,  Company  C,  Third  Virginia 
Infantry,  Spanish  war,  the  Auditor  allowed  the  sum  of  $41.97, 
being  $21.32  pay  from  September  1, 1898,  date  to  which  sol- 
dier was  last  paid,  to  October  11,  1898,  date  of  his  death; 
$8.25  commutation  of  rations  from  September  9, 1898,  to  Octo- 
ber 11, 1898,  while  on  furlough,  and  $12.40  as  balance  due  the 
soldier  on  his  clothing  account,  and  disallowed  the  remainder 
of  his  claim,  as  follows: 

"There  is  no  law  authorizing  the  reimbursement  of  expenses 
incurred  in  the  transportation  and  burial  of  soldiers  who  died 
at  their  homes.    Therefore  claim  for  the  same  is  disallowed. 

"Otherwise  paid  in  full. 

"  Having  been  furloughed  under  G.  O.  130, 1898,  with  com- 
pany, he  is  not  entitled  to  the  extra  pay  provided  by  the  acts 
of  January  12, 1899,  and  March  3, 1899." 

Claimant  contends  that  the  soldier,  James  E.  Clarke,  jr., 
joined  for  service  and  was  enrolled  June,  1, 1898,  instead  of 
June  29, 1898,  and  that  pay  is  due  for  his  services  from  June 
1  to  28, 1898;  also  that  he  is  entitled  to  the  sum  of  $35  as  a  par- 
tial reimbursement  of  the  amount  paid  by  him  for  coffin  and 
burial  expenses  of  the  soldier. 
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The  roll  of  his  company  for  June,  1898,  reports  said  James 
E.  Clarke,  jr.,  as  enlisted  June  29, 1898,  and  he  was  paid  from 
that  date.  The  master-oat  roll  of  company  reports  him  enrolled 
June  1, 1898,  at  Richmond,  Va.,  and  mastered  in  Jane  29, 1898, 
at  Camp  Alger,  Va. 

Upon  request  for  verification  or  correction  of  a  former  report, 
giving  June  29,  1898,  as  date  of  enrollment,  attention  being 
called  to  the  date,  June  1, 1898,  given  on  muster-oat  roll,  the 
Chief  of  the  Record  and  Pension  Office,  in  report  dated  July 
3, 1899,  said:  "Date  of  enrollment  as  shown  by  former  report 
herewith  is  correct,  as  shown  by  enlistment  paper." 

June  29, 1898,  is  therefore  accepted  as  the  date  of  this  sol- 
dier's enrollment,  and  payment  has  been  correctly  made  from 
that  date. 

The  act  of  July  8, 1898  (30  Stat.,  730),  made  provision— 

"  To  enable  the  Secretary  of  War,  in  his  discretion,  to  cause 
to  be  transported  to  their  homes  the  remains  of  officers  and 
soldiers  who  die  at  military  camps,  or  who  are  killed  in  action, 
or  who  die  in  the  field,  at  places  outside  of  the  limits  of  the 
United  States,  two  hundred  thousand  dollars." 

Provision  for  reimbursement  for  expenses  incurred  by  the 
family  and  friends  of  the  deceased  for  transportation  and 
burial  of  remains  of  officers  and  enlisted  men  has  been  made 
as  follows: 

(t  Expenses  of  the  interment  of  officers  killed  in  action,  or 
who  die  when  on  duty  in  the  field,  or  at  military  posts,  or  on 
the  frontiers,  or  when  traveling  under  orders,  and  of  noncom- 
missioned officers  and  soldiers ;  and  that  in  all  cases  where  they 
would  have  been  lawful  claims  against  the  Government  reim- 
bursement may  be  made  of  expenses  heretofore  or  hereafter 
incurred  by  individuals  of  burial  and  transportation  of  remains 
of  officers,  including  acting  assistant  surgeons,  not  to  exceed 
what  is  now  allowed  in  the  cases  of  officers,  and  for  the  reim- 
bursement in  the  cases  of  enlisted  men  of  what  is  now  allowed 
in  their  cases,  may  be  paid  out  of  the  proper  funds  appropri 
ated  by  this  act,  and  that  the  disbursing  officers  shall  be  cred- 
ited with  such  reimbursements  heretofore  made."  (Act  of 
March  3, 1899,  30  Stat.,1070.) 

"  That  in  all  cases  where  an  officer  or  enlisted  man  in  either 
the  Army,  Navy,  Marine  Corps  of  the  United  States,  or  con- 
tract surgeon,  or  trained  nurse  in  the  employ  of  the  Govern- 
ment, has  died  while  on  duty  away  from  home  since  the  first 
day  of  January,  eighteen  hundred  and  ninety-eight,  and  the 
remains  have  been  taken  home  and  buried  at  the  expense  of 
the  family  or  friends  of  the  deceased,  the  parties  who  paid  the 
cost  of  transportation  and  burying  such  remains  shall  be  paid 
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at  the  expense  of  the  United  States  by  the  Secretary  of  the 
Treasury,  not  to  exceed  what  it  would  have  cost  the  United 
States  to  have  transported  the  remains  to  their  homes."  (Act 
of  March  3, 1899,  30  Stat.,  1225.) 

The  acts  above  quoted  make  provision  for  reimbursement  for 
transportation  and  burial  expenses  only  in  case  the  officer  or 
enlisted  man,  contract  surgeon,  or  trained  nurse  in  the  employ 
of  the  Government "  has  died  while  on  duty  away  from  home." 

They  do  not  authorize  reimbursement  for  burial  expenses 
incurred  by  the  family  or  friends  of  any  officer  or  enlisted  man 
who  died  at  his  home. 

As  the  soldier  within  named  died  at  his  home,  the  law  makes 
no  provision  for  reimbursement  for  burial  expenses  claimed. 
(See  5  Oomp.  Dec.,  257,  793.) 

The  action  of  the  Auditor  is  affirmed. 


WITHHOLDING  FBOM  A  CONTRACTOR  AN  AMOUNT 
FORFEITED  BY  HIM  UNDER  ANOTHER  CONTRACT. 

The  amount  forfeited  by  a  contractor  for  failure  to  perform  the  work  pro- 
Tided  in  one  of  two  contracts  entered  into  by  bim  with  the  United 
States  will  be  withheld  from  the  amount  due  him  for  work  performed 
under  the  other. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  October  ii, 

1899.) 

I  have  received  your  request  for  a  decision  upon  the  follow- 
ing question  submitted  by  Captain  C.  McD.  Townsend,  Corps 
of  Engineers,  in  a  letter  addressed  to  the  Chief  of  Engineers, 
United  States  Army,  under  date  of  September  5, 1899: 

44 1  have  the  honor  to  state  that  two  contracts  have  been 
made  with  Aug.  C.  Brant,  of  Buffalo  City,  Wis.,  for  furnishing 
brush  on  United  States  barges,  as  follows: 

u  No.  1.  For  delivery  of  15,000  cubic  yards  between  St.  Paul 
and  Lake  Pepin  (inclosure  5  of  31021),  dated  April  29, 1899, 
expires  August  14, 1899. 

44  No.  2.  For  delivery  of  28,000  cubic  yards  between  Buffalo 
Slough  and  Victory.  Wis.  (inclosure  5  of  31022),  dated  April 
29, 1899,  expires  August  14, 1899. 

44  Contract  No.  2  has  been  completed,  and  there  is  still  due 
to  Mr.  Brant  92,677.13,  this  sum  being  the  amount  of  the  final 
estimate  plus  the  retained  percentage. 

"As  regards  contract  No.  1,  Mr.  Brant  informed  me  on  May 
27, 1898  (copy  of  his  letter  inclosed),  that  he  could  not  carry 
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it  out.  The  brash  needed  for  the  work  for  which  contract  No. 
1  was  made  was  purchased  in  open  market,  and  the  loss  to  the 
United  States  from  failure  of  the  contractor  was  found  to  be 
$864.27,  which  amount  is  the  actual  excess  cost  above  the  con- 
tract price. 

"  Both  contracts  have  the  same  bondsmen. 

"  I  respectfully  request  to  be  informed  if  I  may  deduct  the 
amount  of  loss  on  contract  No.  1  from  the  amount  due  on  con- 
tract No.  2  and  pay  the  balance,  $1,812.86,  to  Mr.  Brant,  at  the 
same  time  releasing  him  from  his  obligations  under  contract 
No.  1 » 

The  course  suggested  in  the  foregoing  letter  is  the  proper 
one  to  pursue.  It  is  well  settled  that  where  a  contractor  has 
entered  into  two  or  more  contracts  with  the  United  States,  and 
has  fulfilled  one  of  them  but  has  failed  to  perform  the  other, 
the  United  States,  in  settling  with  him,  may  lawfully  deduct 
from  the  money  due  on  the  executed  contract  the  amount  of 
the  forfeiture  stipulated  to  be  paid  in  the  other  contract,  in 
the  event  of  the  failure  on  the  part  of  the  contractor  to  per- 
form it.  (11  Op.  Att.  Gen.,  120 ;  2  Comp.  Dec,  429.)  The  con- 
tract which  was  not  completed  provides  fully  for  the  forfeiture 
to  the  Government  of  all  costs  of  completing  the  contract,  and 
that  amount  should  be  deducted  from  the  sum  due  on  the  com- 
pleted contract. 


EXTRA  PAY  TO  A  SOLDIER    DISCHARGED    UPON 
BIS  OWN  REQUEST. 

A  soldier  wjio  is  discharged  upon  his  own  request,  but  not  for  disability, 
nor  as  a  matter  of  right,  is  discharged  for  his  own  convenience, 
although  an  order  for  the  discharge  of  his  company  may  have  been 
issued  prior  to  the  date  of  his  discharge,  and  is  not  entitled  to  the 
extra  pay  provided  by  the  act  of  January  12, 1899. 

(Decision  by  Comptroller  Tracewell,  October  13y  1899.) 

Roy  L.  Qnackenbush,  in  letter  filed  Angnst  11, 1899,  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  dated  Jnly  6, 1899. 

The  Auditor  disallowed  the  claim  of  said  Qnackenbush  for 
extra  pay  under  the  act  of  March  3, 1899  (30  Stat.,  1073, 1074), 
as  first  sergeant  Company  B,  First  District  of  Columbia  Vol- 
unteers, Spanish  war,  for  reasons  stated  as  follows: 

"He  was  enrolled  May  11, 1898,  for  two  years,  and  mustered 
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in  as  first  sergeant  Company  B,  First  District  of  Columbia 
Volunteer  Infantry.  He  was  discharged  September  4, 1898, 
on  his  own  application  and  that  of  his  family  physician  for 
family  reasons. 

"Having  been  discharged  before  the  close  of  the  war,  for 
his  own  convenience,  the  extra  pay  authorized  by  the  act  of 
March  3, 1899,  can  not  be  allowed. 

"His  claim  for  arrears  of  pay,  clothiug  pay.  and  travel  allow- 
ances was  properly  disallowed  March  13, 1899,  by  settlement 
265719." 

Quackenbush  insists  that  a  discharge  for  the  convenience  of 
a  soldier  is  not  made,  by  the  law,  a  bar  to  payment  of  the 
extra  pay,  and  he  claims  that  even  if  his  discharge  was  for  his 
convenience  he  would  be  entitled  to  the  extra  pay. 

But  he  contends  that  he  was  not  discharged  for  his  own  con- 
venience, and  that  if  his  services  had  been  needed  the  War 
Department  would  have  paid  no  attention  to  his  application. 
He  says : 

•'That  my  wife  should  have  become  ill,  and  required  my 
presence,  after  i  had  gone  through  the  campaign  in  Cuba,  was 
in  no  way  fault  of  mine,  but  what  in  a  court  of  law  would  be 
termed  a  'judgment  of  God.'  Then,  too,  had  the  United  States 
further  use  for  my  services,  the  War  Department  would  have 
paid  no  attention  to  my  application.  The  records  of  the  War 
Department  show  that  the  first  and  only  application  for  dis- 
charge filed  by  myxelfvras  dated  San  Juan  Hill,  near  Santiago 
de  Cuba,  on  or  about  July  31, 1898.  This  application  was  for- 
warded through  the  proper  military  channels  and  was  disap- 
proved by  the  major-general  commanding  the  Fifth  Army  Corps, 
and  was  never  acted  upon  in  Vie  War  Department.  On  or  about 
August  20, 1898,  the  physician  in  attendance  upon  my  wife 
called  upon  the  Adjutant-General  of  the  Army  and  stated  that, 
for  private  family  reasons,  I  should  be  discharged.  The  dis- 
charge was  so  ordered.  Now,  I  hold  that  this  was  in  no  way 
based  upon  my  own  application;  there  is  no  record  in  the  War 
Department  to  show  tJtat  I  was  discharged  upon  the  application 
filed  in  Cuba;  on  the  contrary,  it  was  filed  and  no  action  taken 
thereon,  as  your  office  may  ascertain  by  applying  for  the  appli- 
cation itself  and  the  papers  connected  therewith." 

He  also  alleges  that  the  order  for  his  discharge  was  issued 
subsequent  to  the  order  for  the  muster  out  of  the  regiment, 
which  fact,  he  claims,  is  evidence  that  his  wishes  were  not 
considered  in  the  order  for  his  discharge. 

The  Assistant  Comptroller  has  decided  that — 

"An  enlisted  man  in  the  Regular  or  Volunteer  Army  who 
seeks  and  obtains  his  discharge,  before  the  war  is  over,  for  his 
own  convenience,  and  not  by  reason  of  ill  health  or  disability, 
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is  not  entitled  to  the  extra  pay  provided  by  act  of  March  3, 
1899."    (5  Comp.  Dec,  877.) 

Quackenbush  served  honestly  and  faithfully,  beyond  the 
limits  of  the  United  States,  in  a  regiment  of  the  Volunteer 
Army,  received  no  furlough  under  the  orders  referred  to  in  the 
act  of  January  12, 1899  (30  Stat.,  784),  and  was  honorably  dis- 
charged before  the  close  of  the  war  with  Spain. 

If  he  was  discharged  for  his  own  convenience  he  is  not  enti- 
tled to  the  extra  pay  claimed. 

Whether  his  discharge  was  for  his  own  convenience  is  a 
matter  of  fact  to  be  determined  by  the  record  and  evidence  in 
the  case. 

In  considering  his  claim  for  travel  pay,  on  appeal  from  the 
action  of  the  Auditor  for  the  War  Department,  the  Assistant 
Comptroller,  on  June  22, 1899,  upon  the  evidence  then  in  the 
case,  decided  that  Quackenbush  was  discharged  for  his  own 
convenience.    (5  Comp.  Dec,  939.) 

The  record  and  other  evidence  in  the  case  at  that  time  was 
as  follows: 

Claimant's  statement  that  he  was  discharged  on  his  own 
application  and  that  of  his  family  physician,  on  account  of  the 
serious  illness  of  his  wife. 

Final  statements,  dated  Camp  Wikoff,  N.  ir.,  September  4, 

1898,  signed  by  his  company  commander,  stating  that  he  was 
"discharged  by  reason  of  telegraphic  instructions  from  Adju- 
tant-General's Office,  dated  August  21,  1898,  delayed  in 
transmission." 

Eeport  from  the  War  Department,  dated  February  4,  1899, 
showing  that  telegraphic,  instructions  directing  his  discharge 
were  issued  August  20,  1898,  and  report  dated  February  16, 

1899,  that  he  was— 

"  discharged  as  a  first  sergeant,  on  his  own  application  and 
that  of  his  family  physician,  September  4, 1898,  per  Special 
Orders  No.  209,  paragraph  83,  A.  G.  O.,  dated  September  5, 
1898. 
"  He  asks  discharge  from  service  for  family  reasons." 

It  also  appeared  that  the  regiment  was  furloughed  for  sixty 
days,  September  12,  1898,  and  was  mustered  out  of  service 
December  30, 1898. 

His  allegation  that  the  order  for  his  discharge  was  issued 
subsequent  to  the  order  for  the  discharge  of  his  regiment,  and 
that,  consequently,  his  discharge  can  not  be  regarded  as  hav- 
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ing  been  given  for  his  own  convenience,  presents  a  question 
not  brought  to  notice  or  disclosed  by  the  records  and  evidence 
furnished  in  connection  with  the  claim  for  travel  pay. 
In  reply  to  request  from  this  office— 

"for  a  statement  showing  by  whose  order  said  regiment  was 
mustered  out  of  service  and  the  date  and  number  of  the  first 
order  directing  the  muster  out  of  said  regiment  or  any  portion 
thereof,  and  whether  Company  B  was  included  in  said  order 

for  muster  out — " 

the  War  Department,  in  indorsement  dated  October  7, 1899, 
says: 

"  It  appears  from  the  records  on  file  that  in  a  telegram  from 
the  Adjutant-General  of  the  Army,  dated  September  2, 1898, 
the  commanding  general  at  Gamp  Wikoff,  Montauk,  Long 
Island,  was  notified  that,  with  a  view  to  furlough  for  sixty  days 
after  arrival  at  State  rendezvous  and  muster  out  at  expiration 
thereof,  the  Secretary  of  War  directed  that  he  (the  command- 
ing general  at  Gamp  Wikoff)  '  prepare  the  First  District  of 
Columbia  United  States  Volunteer  Infantry,  according  to 
requirements  of  General  Orders,  No.  124,  A.  G.  O.,  G.  S.,  as 
amended  by  General  Orders,  No.  130,  and  send  the  organization 
to  armory,  Washington,  D.  0.,  where  the  commanding  officer 
of  the  organization  will  comply  with  such  further  requirements 
as  are  prescribed  in  above  general  orders.'  Nothing  has  been 
found  of  record  to  show  that  any  of  the  companies  of  this 
regiment  was  excepted  in  said  instructions." 

As  said  Quackenbush  was  discharged  September  4, 1898,  it 
is  obvious  that  Special  Orders,  No.  209,  dated  September  5, 1898, 
referred  to  by  the  War  Department  and  claimant  as  the  order 
under  which  he  was  discharged,  is  only  a  summary  of  orders 
previously  issued,  and  that  it  was  not,  in  fact,  the  order  under 
which  he  was  discharged,  but  that  he  was  discharged  under 
the  telegraphic  orders  issued  August  20, 1898;  therefore,  with- 
out passing  upon  the  question  whether  an  order  for  the  im- 
mediate discharge  of  a  soldier  at  his  own  request,  issued  after 
an  order  had  been  issued  for  the  discharge  on  a  future  date  of 
the  regiment  or  company  to  which  he  belongs,  is  to  be  regarded 
as  a  discharge  for  the  soldier's  convenience,  I  am  of  opinion, 
upon  the  facts  stated,  that  the  order  issued  August  20, 1898, 
for  the  discharge  of  Quackenbush  must  be  regarded  as  having 
been  issued  at  his  own  request  and  for  his  own  convenience. 

The  orders  directing  the  discharge  of  the  regiment  were 
merely  tentative  and  could  have  been  revoked  at  any  time 
prior  to  its  muster  out,  December  30, 1898,  and  the  regiment 
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or  any  of  its  members  could  have  been  held  to  service  for 
their  foil  term  or  until  the  close  of  the  war,  if  their  services 
had  been  required,  notwithstanding  the  preliminary  orders 
issued  in  September,  1898,  looking  to  discharge  in  November, 
1898. 

By  his  discharge,  September  4,  1898,  the  claimant  was 
relieved  from  service  and  all  liability  to  serve  any  longer  as  a 
soldier,  and  as  said  discharge  was  given  under  orders  issued 
at  his  own  request  for  the  reasons  above  stated,  I  am  of  the 
opinion  that  his  discharge  must  be  regarded  as  given  for  his 
own  convenience,  and  that  he  is  therefore  not  entitled  to  extra 
pay  under  the  act  of  March  3, 1899. 

The  action  of  the  Auditor  is  affirmed. 


PAYMENT  TO  A  SUEFMAN  FOR  A  FRACTION  OF 

A  DAY. 

The  general  rale  that  the  law  does  not  recognize  fractions  of  a  day  is 
merely  a  rule  of  convenience,  and  it  does  not  apply  where  substan- 
tial justice  will  be  promoted  by  distinguishing  between  two  parte  of 
a  day. 

A  surfman  in  the  Life-Saying  Service  who  was  dismissed  for  cause  at  noon 
on  October  3, 1899,  is  entitled  to  compensation  for  one-half  of  that  day. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury ',  October 

13, 1899.) 

By  your  reference  of  the  11th  instant  you  request  my  deci- 
sion of  a  question  submitted  by  the  superintendent  of  the 
Eleventh  life-saving  district,  as  follows: 

"Oscar  Wilkinson,  who  was  dismissed  by  Department  letter 
of  the  27th  ultimo,  left  the  station  at  noon  of  the  3d  instant, 
and  a  temporary  surfman  was  put  on  duty  by  the  keeper  of 
the  Ludington  life-saving  station  at  noon  same  day. 

"I  would  respectfully  ask  to  be  informed  if  Wilkinson  can 
be  paid  for  one-half  day  and  the  temporary  surfman  be  paid 
for  the  remaining  half  of  the  same  day  by  me." 

It  appears  that  Oscar  Wilkinson,  who  was  employed  as  a 
surfman  at  the  Grand  Haven  life-saving  station  under  articles 
of  engagement  for  a  term  beginning  April  5, 1899,  and  ending 
on  the  31st  day  of  March,  1900,  was  dismissed  by  the  Secre- 
tary of  the  Treasury  under  date  of  September  27,  1899,  for 
cause,  "to  take  effect  upon  the  date  of  receipt  of  this  [his] 
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communication."  The  time  at  which  this  communication  was 
delivered  to  the  surfman  is  not  stated,  bnt  I  will  reply  to  your 
question  upon  the  presumption  that  it  was  delivered  to  him 
at  or  about  the  time  he  left  the  station,  namely,  at  noon,  Octo- 
ber 3, 1899. 

It  is  supposed  that  this  question  is  submitted  in  view  of  the 
general  rule  that  the  l&w  does  not  recognize  fractions  of  a  day. 
But  this  is  merely  a  rule  of  convenience,  and  it  does  not  apply 
where  substantial  justice  will  be  promoted  by  distinguishing 
between  two  parts  of  a  day.  This  rule  has  generally  been 
applied  to  the  time  when  a  statute  takes  effect,  but  it  has  been 
held  that  in  particular  cases  the  exact  time  of  approval  may 
be  inquired  into,  and  that  the  statute  takes  effect  at  the  time 
of  such  approval.  (Burgess  v.  Salman,  97  U.  S.,  381 ;  National 
Bank  v.  Burkhardt,  100  U.  S.,  6865  Louisville  v.  Savings  Bank, 
104  U.  8.,  469.) 

I  am  clearly  of  opinion,  therefore,  that  the  late  Surfman  Wil- 
kinson is  entitled  to  compensation  for  the  half  day  during 
which  he  performed  service  on  October  3, 1899,  and  that  the 
temporary  surfman  employed  to  succeed  him  is  entitled  to 
compensation  for  the  remaining  half  of  the  same  day. 


MILEAGE  TO  AN  ACTING  ASSISTANT  SURGEON  OP 
THE  ARMY. 

An  acting  assistant  surgeon  of  the  Army  who  traveled  from  Camp  Wikoff, 
New  York,  to  Atlanta,  Ga.,  npon  the  annulment  at  that  camp  of  a  con* 
tract  entered  into  with  him  at  Tampa,  Fla.,  in  which  it  was  stipu- 
lated that  npon  annulment  thereof  he  should  become  entitled*  to 
traveling  allowances  from  the  place  where  the  contract  should  be  an- 
nulled to  the  place  where  it  was  made,  provided  that  the  journey 
should  be  actually  performed,  is  entitled  to  mileage  from  Gamp  Wikoff 
to  Charlotte,  N.  C,  only,  the  remainder  of  the  journey  not  being  in  a 
direct  line  to  Tampa. 

(Comptroller  Traoewell  to  Maj.  O.  W.  Baird,  United  States  Army, 
October  13, 1899.) 

I  have  received  your  letter  of  September  9, 1899,  forwarding 
a  voucher  in  favor  of  W.  E.  Moody,  acting  assistant  surgeon, 
for  mileage  from  Montauk  Point,  Long  Island,  to  Atlanta,  Ga., 
being  996  miles,  at  7  cents  per  mile,  $69.72,  and  asking  whether 
you  are  authorized  to  pay  the  same. 
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It  appears  that  Mr.  Moody  entered  into  a  contract  August 
8, 1898,  at  Tampa,  Fla.,  to  serve  as  acting  assistant  surgeon. 
Under  the  terms  of  said  contract  he  became  entitled  to  travel- 
ing allowances  from  the  place  of  the  annulment  of  the  contract 
to  the  place  of  making  the  same  on  annulment  of  the  contract, 
provided  that  the  journey  was  actually  made.  It  appears  that 
this  contract  was  annulled  September  6, 1898,  at  Gamp  Wikoff, 
N.  Y.,  at  the  request  of  Mr.  Moody,  and  that  he  made  the 
journey  from  Gamp  Wikoff  to  his  home  in  Mississippi,  and  you 
state  that  he  appears  to  have  traveled  to  his  home  in  a  direct 
line  from  Gamp  Wikoff  to  Tampa,  Fla. 

In  office  decision  of  October  25, 1898,  addressed  to  you,  in 
the  case  of  Charles  L.  Le  Roux,  it  was  stated  that  an  assistant 
surgeon  might  be  entitled  to  his  mileage  for  such  part  of  the 
journey  made  in  a  direct  line  to  his  home.  In  the  case  now 
before  me  it  appears  that  the  distance  from  Gamp  Wikoff  to 
Tampa  is  about  1,357  miles.  The  distance  between  these  two 
points  by  way  of  Atlanta  is  about  1,572  miles;  therefore  it 
appears  that  Atlanta  was  not  in  a  direct  line  between  the 
initial  and  the  terminal  points.  It  seems  fair  to  hold  that  that 
portion  of  the  distance  between  Camp  Wikoff  and  Charlotte, 
N.  C,  was  in  a  direct  line,  and  you  are  authorized  to  pay  him 
mileage,  if  otherwise  correct,  between  the  last-mentioned  points. 

The  fact  that  the  contract  was  annulled  at  the  request  of  the 
surgeon  does  not,  in  my  opinion,  affect  Mr.  Moody's  rights,  as 
the  only  condition  attached  to  the  annulment  which  would  for- 
feit his  right  to  mileage  is  where  the  contract  was  annulled  for 
misconduct  or  neglect  of  duty.  As  there  was  no  intimation  of 
any  misconduct  or  neglect  of  duty,  I  think  he  is  entitled  to 
mileage. 

BEPAIKS   TO  THE    BUILDINGS  OP  THE   GERMAN 
OEPHAN  ASYLUM  ASSOCIATION. 

The  use  of  the  appropriation  for  the  maintenance  of  the  German  Orphan 
Aflylum  for  repairing  the  buildings  belonging  to  the  asylum  associa- 
tion is  not  authorized. 

(Decision  by  Comptroller  Tracewell,  October  16, 1899.) 

John  F.  Schneider,  treasurer  of  the  German  Orphan  Asy- 
lum Association,  appeals  from  the  action  of  the  Auditor  for 
the  State  and  other  Departments  on  his  account  for  the  quarter 
ending  June  30, 1899. 


Digitized  byLjOOQlC 


8ET-0FF   OF   EXTRA   PAY.  353 

The  matter  complained  of  is  the  disallowance  by  the  Auditor 
of  the  sum  of  $192.54  paid  by  him  for  repairs  and  plumbing 
on  the  asylum  buildings,  on  the  ground  that  the  charge  was 
not  a  proper  one  against  the  appropriation  made  for  the  main- 
tenance of  the  institution  in  the  act  of  June  30, 1898  (30  Stat., 
541).  In  settling  the  account  the  Auditor  relied  upon  the 
action  of  this  office  in  revising  the  accounts  of  the  treasurer 
of  the  Washington  Hospital  for  Foundlings,  where  it  was  simi- 
larly held  that  an  appropriation  for  "  maintenance"  does  not 
include  repairs  to  a  building  owned  by  a  private  corporation. 
(See  also  5  Comp.  Dec,  478.) 

I  see  no  reason  for  modifying  those  decisions,  or  for  reversing 
the  action  of  the  Auditor  in  this  particular  case.  Congress 
annually  makes  appropriations  for  the  maintenance  of  various 
charitable  institutions  iu  the  District  of  Columbia  which  are 
owned  and  controlled  by  religious  societies  or  private  corpo- 
rations, and  1  am  of  the  opinion  that  it  would  not  be  a  proper 
use  of  these  funds  to  expend  any  part  of  them,  except  per- 
haps in  extraordinary  cases  which  need  not  now  be  considered, 
in  the  improvement  and  repair  of  the  private  property.  This 
opinion  is  strengthened  by  the  fact  that  in  a  few  cases  "  re- 
pairs," in  addition  to  maintenance,  are  expressly  provided  for 
in  the  appropriation  acts,  which  fact,,  under  the  well-known 
rule  of  construction,  would  go  to  show  that  Congress  intended 
their  exclusion  from  the  appropriations  in  which  they  were  not 
particularly  named. 

The  action  of  the  Auditor  is  approved. 


THE  EIGHT  TO  SET  OFF  EXTRA  PAY  DUE  AN 
OFFICER  OF  THE  NAVY  AT  THE  TIME  OF  HIS 
DEATH. 

Extra  pay  under  the  act  of  March  3,  1899,  due  an  officer  of  the  temporary 
force  of  the  Navy  for  the  war  with  Spain  at  the  time  of  his  death,  may 
be  properly  set  off  against  a  debt  due  from  him  to  the  United  States 
arising  from  an  overpayment  of  pay,  but  not  against  a  debt  arising 
otherwise. 

{Decisian  by  Comptroller  Traceicell,  October  17, 1899.) 

The  Auditor  for  the  Navy  Department,  under  date  of  August 
2, 1899,  has  transmitted  to  this  office,  for  such  action  as  it  may 
be  deemed  proper  to  take,  the  account  of  LeRoy  H.  Shields, 
22184— Vol.  6 28 
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late  assistant  paymaster  in  the  temporary  force  of  the  Navy  in 
the  war  with  Spain. 

In  settlement  No.  2139  O  of  June  29, 1899,  Mr.  Shields  was 
credited  with  two  months'  extra  pay  anthorized  by  the  act  of 
March  3, 1899  (30  Stat.,  1228),  at  the  rate  of  $1,400  per  annum, 
amounting  to  $233.33.  The  balance  shown  to  be  due  him  by 
said  settlement  was  $160.25.  Since  the  settlement  was  made 
information  was  received  that  Mr.  Shields  had  died  June  27, 
1899,  two  days  before  its  date.  The  wife  of  claimant,  Mrs. 
Orra  Love  Shields,  has  applied  for  the  extra  pay  accruing  to 
her  late  husband. 

Before  the  passage  of  the  act  granting  extra  pay  Mr.  Shields 
had  rendered  his  final  account,  being  for  the  fractional  second 
quarter  of  1899,  showing  nothing  due  thereon  to  him.  On  the 
settlement  of  his  accounts  by  the  Auditor  he  was  charged  with 
sundry  overpayments  and  suspensions,  which  reduced  his 
credit  of  $233.33  on  account  of  extra  pay  to  the  sum  of 
$160.25.  Among  the  items  disallowed  was  an  amount  of 
$65.92,  on  account  of  overpayment  of  pay  to  him  as  assistant 
paymaster  for  the  period  from  November  21, 1898,  to  February 
20,  1899. 

It  is  now  well  settled  that  where  an  officer  of  the  temporary 
force  of  the  Navy  in  the  Spanish  war  became  entitled  to  extra 
pay  under  the  act  of  March  3, 1899,  but  did  not  receive  the 
same  during  his  lifetime,  his  heirs  or  legal  representatives  do 
not  become  entitled  thereto  upon  his  death,  nor  can  the  amount 
to  which  he  was  entitled  be  paid  to  anyone  else,  the  statute 
granting  extra  pay  not  naming  any  other  person  as  authorized 
to  take  the  same  upon  the  officer's  death.    (6  Oomp.  Dec.,  86.) 

The  action  of  the  Auditor,  therefore,  in  allowing  extra  pay 
must,  on  the  evidence  now  before  the  accounting  officers,  be 
reversed  and  the  same  disallowed,  unless  it  can  be  said  that 
the  officer  received  some  portion  of  the  same  by  reason  of  the 
fact  that  he  was  indebted  to  the  Government  at  the  time  of 
bis  death.  The  question  is  therefore  presented  whether  an 
officer  entitled  to  extra  pay  who  dies  indebted  to  the  Govern- 
ment can  be  said  to  have  received  the  same,  at  least  to  the 
extent  of  his  indebtedness. 

The  older  rule  seems  to  have  been  that  extra  pay  in  the 
nature  of  a  gratuity  should  be  first  applied  to  the  discharge 
of  any  indebtedness  of  the  soldier  to  the  United  States,  and 
the  persons  named  in  the  statute  as  beneficiaries  next  in  order 
could  take  only  the  remainder,  if  any. 
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It  was  held  by  Second  Comptroller  Maynard,  June  11, 1886, 
in  the  case  of  Captain  Kane,  that  the  three  months'  extra  pay 
to  which  the  officer  was  entitled  under  the  act  of  July  19, 1848 
(9  Stat.,  248),  for  services  in  the  Mexican  war,  and  which  he 
had  not  collected,  mnst  be  offset  against  the  indebtedness  of 
the  officer  to  the  Government  at  the  time  of  his  death.  Gap- 
tain  Kane  died  indebted  to  the  Government  in  a  sum  exceed- 
ing $38,000,  and,  the  widow  having  also  died,  the  daughter  as 
the  next  statutory  beneficiary  made  application  for  the  extra 
pay,  and  contended  that  as  she  took  by  direct  grant  under 
the  act  of  Congress  there  was  no  warrant  for  offsetting  the 
same  against  the  indebtedness  of  her  father. 

The  Second  Comptroller  said: 

"  It  is  clear,  then,  that  in  this  case  the  officer  became  en- 
titled to  three  months'  extra  pay  under  the  act  of  1848;  bnt, 
as  he  died  indebted  to  the  United  States  in  a  much  larger 
sum,  it  is  also  clear  that  he  received  it  before  he  died,  and 
hence  that  his  daughter  is  not  entitled  to  recover  the  same 
either  under  the  act  of  1848  or  the  act  of  1879."  (Second 
Comp.  Deo.,  vol.  63,  pp.  422,  424.) 

The  Court  of  Claims  afterwards  held  in  the  case  of  Semple  v. 
United  States  (24  Ot.  CI.,  422),  which  was  similar  in  all  essen- 
tial particulars,  that  where  the  indebtedness  did  not  appear  to 
have  been  incurred  on  account  of  overpayment  of  pay  to  the 
deceased  officer,  the  widow,  being  the  next  person  named  in 
the  statute  as  entitled  to  take,  should  be  paid  the  three  months9 
extra  pay  granted  by  the  act  of  July  19, 1848,  without  deduc- 
tion on  account  of  said  indebtedness.  Mr.  Gilkeson  thereupon 
modified  Maynard's  ruling  to  conform  to  the  decision  in  the 
Semple  case  and  held  (Digest  Second  Comp.  Dec,  vol.  3,  sec. 
965)  that— 

"  The  indebtedness  of  any  such  officer  or  enlisted  man  to  the 
United  States  is  not  a  subject  of  setoff  against  the  heirs'  right 
to  the  extra  pay  and  where  no  part  of  the  indebtedness  arises 
from  an  overpayment  of  pay  it  can  not  be  pleaded  as  a  pay- 
ment to  the  officer  or  enlisted  man." 

The  extra  pay  granted  to  the  temporary  force  of  the  Navy 
in  the  war  with  Spain  is  similar  to  that  granted  to  persons 
engaged  in  the  military  service  of  the  United  States  in  the 
Mexican  war,  in  that  both  are  gratuities,  and  therefore  sub- 
ject to  the  same  rules  as  to  lapsing  in  case  the  beneficiaries 
named  in  the  statute  do  not  receive  the  same  while  living.  The 
present  law,  however,  makes  no  provisions,  as  in  the  act  of 
1848,  for  the  descent  of  the  extra  pay  in  case  the  original  donee 
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does  not  obtain  it,  and  no  part  of  the  extra  pay  granted  by  the 
act  of  March  3, 1899,  supra,  which  the  officer  or  enlisted  man 
fails  to  receive  can  lawfully  be  paid  to  anyone  else. 

The  Court  of  Claims  in  the  Semple  case,  and  Second  Comp- 
troller Oilkeson  in  his  decision  last  cited,  both  excepted  indebt- 
edness from  overpayments  of  pay  from  the  rule  forbidding 
extra  pay  to  be  set  off  against  the  indebtedness  of  a  deceased 
officer  upon  the  application  of  the  person  next  entitled  to  take. 
Second  Comptroller  Butler  afterwards  extended  the  rule  and 
held  that  bounty  uuder  the  act  of  July  28, 1866  (14  Stat,  322), 
which  bounty  is  also  a  gratuity,  could  not  be  set  off  against 
indebtedness  arising  from  overpayment  of  pay  (Digest  Second 
Comp.  Dec,  vol.  3,  sec.  320) ;  but  as  the  proof  failed  to  sustain 
the  claim  for  bounty  in  that  case,  it  afforded  no  application  of 
the  rule. 

I  am  impressed  with  the  correctness  of  Mr.  Maynard's  origi- 
nal holding,  that  the  extra  pay  is  a  proper  set-off  against  any 
indebtedness  of  the  deceased  officer  or  soldier,  but  the  decision 
in  the  Semple  Case  clearly  limits  this  rule  to  indebtedness 
arising  on  account  of  pay.  I  fail  to  see  any  sound  distinction 
in  principle  between  the  two  classes  of  indebtedness,  or  why 
one  kind  should  be  pleaded  as  a  payment  of  extra  pay  and  the 
other  not;  but  the  decisions  seem  to  make  the  distinction,  and 
I  feel  justified  in  holding  that  the  gratuity  in  the  form  of  extra 
pay  granted  by  the  act  of  March  3,  1899,  to  the  temporary 
force  of  the  Navy,  not  paid  to  the  beneficiary  in  his  lifetime, 
is  a  proper  subject  of  set-off  against  any  indebtedness  owing 
by  him  to  the  United  States  on  account  of  overpayment  of  pay 
at  the  time  of  his  death.  To  this  extent  he  may  be  said  to 
have  received  the  extra  pay  before  he  died,  and  the  amount 
should  be  applied,  so  far  as  it  will  go,  to  the  discharge  of  his 
indebtedness  arising  from  such  overpayment. 


EXTRA  PAY  TO  A  CONTRACT  SURGEON  OF  THE 
REVENUE-CUTTER  SERVICE. 

A  surgeon  of  the  Revenue-Cutter  Service  who  served  under  contract  in 
cooperation  with  the  Navy  during  the  war  with  Spain  did  not  belong 
to  the  temporary  force  of  the  Navy,  and  he  is  not  entitled  to  extra  pay 
on  discharge. 

(Decision  by  Comptroller  Tracewell,  October  17y  1899.) 

Dr.  Stephen  Wythe  appeals  from  the  action  of  the  Auditor 
for  the  Navy  Department  in  the  matter  of  his  claim  for  extra 
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pay  granted  by  the  act  of  March  3,  1899  (30  Stat.,  1228), 
based  upon  his  service  in  the  Revenue-Cotter  Service  while 
cooperating  with  the  Navy  in  the  war  with  Spain. 

The  employment  of  the  claimant  in  this  case  is  evidenced  by 
the  following  letter,  dated  June  22, 1898,  addressed  to  him  by 
William  J.  Herringr  captain,  United  States  Revenue-Cutter 
Service,  commanding  the  U.  S.  S.  Gortcin,  a  vessel  of  the 
Revenue  Cutter  Service  then  cooperating  with  the  Navy  in 
the  war  with  Spain : 

"In  compliance  with  Department  letter  of  the  14th  instant, 
I  hereby  employ  you  as  surgeon  for  the  revenue  steamer  Corwin, 
at  a  compensation  of  9150  per  month  and  one  ration  per  day, 
to  commence  this  the  date  of  your  reporting  for  duty.  You  will 
provide  yourself  with  the  prescribed  uniform  for  officers  of  your 
grade,  as  per  Department  circular." 

The  claim  was  disallowed  by  the  Auditor  upon  the  ground 
that  a  surgeon  of  the  Revenue-Cutter  Service  who  served 
under  contract  in  cooperation  with  the  Navy  during  the  war 
with  Spain  did  not  belong  to  the  temporary  force  of  the  Navy 
during  the  war,  and  is  not  entitled  to  extra  pay  granted  by 
the  act  of  March  3,  1899,  supra.  Claimant  insists  that  he 
belonged  to  the  class  entitled  to  extra  pay  for  the  reason  that 
at  the  time  the  revenue  cutters  were  transferred  to  the  Navy 
he  was  not  acting  as  surgeon  on  any  of  said  vessels;  that  at 
the  date  of  his  appointment  the  Corwin  was  a  portion  of  the 
Navy,  and  that  his  service  on  said  vessel  ceased  with  the 
service  of  that  vessel  as  a  part  of  the  temporary  force  of  the 
Navy. 

Sections  2749  and  2753,  Revised  Statutes,  which  fix  the 
grades  of  officers  in  the  Revenue-Cutter  Service  and  govern 
the  manner  of  their  appointment  and  rates  of  pay,  make  no 
provision  for  the  appointment  or  enlistment  of  surgeons  in 
that  branch  of  the  service.  The  claimant  was  not  appointed 
an  officer  in  the  Revenue-Cutter  Service  in  the  manner  in 
which  the  Constitution  of  the  United  States  requires  that 
officers  of  the  Government  should  be  appointed,  nor  was  he 
enlisted  in  said  service.  He  was  simply  "employed"  by  the 
commanding  officer  of  the  vessel  on  which  he  served  by  the 
authority  of  the  Secretary  of  the  Treasury  at  a  stated  compen- 
sation per  month.  He  did  not,  by  virtue  of  this  employment, 
become  either  an  officer  or  an  enlisted  man  of  the  Revenue- 
Cutter  Service,  aud  consequently  was  neither  an  officer  nor  an 
enlisted  man  of  the  temporary  force  of  the  Navy  during  the 
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war  with  Spain.  His  status  was  analogous  in  all  respects  to 
that  of  contract  surgeons  of  the  Army,  who  are  not  regarded 
as  in  the  military  service  of  the  United  States  for  the  purpose 
of  extra  pay  and  are  not  entitled  to  such  extra  pay  on  dis- 
charge. (Digest  Second  Oomp.  Dec.,  vol.  1,  sees.  1906, 1967, 
1971;  id.,  vol.  2,  sec.  787;  id.,  vol.  3,  sees.  929,  932, 1520.) 

Contract  surgeons  in  the  Revenue-Gutter  Service  bear  the 
same  relation  to  commissioned  officers  and  enlisted  men  in 
that  branch  of  the  service  that  contract  surgeons  in  the  Army 
bear  to  commissioned  officers  and  enlisted  men  of  the  Army. 
It  follows,  therefore,  that  they  can  not  be  regarded  as  a  part  of 
the  temporary  force  of  the  Navy  in  the  war  with  Spain  within 
the  meaning  of  the  act  granting  extra  pay,  and  are  therefore 
not  entitled  to  extra  pay  on  being  released  from  their  contracts 
of  service. 

The  action  of  the  Auditor  in  disallowing  the  claim  is  affirmed. 


TRANSPORTATION  OVER  A  PORTION  OF  A  LAND- 
GRANT  RAILROAD. 

The  Burlington  and  Missouri  River  Railroad  is  entitled  to  only  50  per 
cent  of  the  amount  earned  for  transportation  of  property  of  the 
United  States  over  a  portion  of  the  line  of  the  Northern  Pacific  Rail- 
road, which  is  a  land-grant  road. 

(Comptroller  Traoewell  to  Maj.  F.  IT.  Hathaway,  United  States 
Army,  October  17, 1899.) 

By  yonr  reference  I  have  received  a  letter,  dated  August  12, 
1899,  addressed  to  you  by  the  general  manager  of  the  Bur- 
lington and  Missouri  River  Railroad  in  Nebraska,  protesting 
against  yonr  making  land-grant  deductions  from  the  company's 
bill  for  the  transportation  of  Government  property  from  Dead- 
wood,  S.  Dak.,  to  Billings,  Mont.  You  present  certain  vouch- 
ers and  ask  my  decision  as  to  whether  you  are  authorized  to 
pay  the  same  without  making  land  graut  deductions  for  that 
portion  of  the  distance  over  which  the  property  was  hauled 
between  Huntley  and  Billings,  Mont.,  that  portion  between 
those  two  points  being  over  the  line  of  the  Northern  Pacific 
Railroad,  which  is  a  land  grant  road. 

It  requires  no  argument  to  establish  the  proposition  that 
had  the  Northern  Pacific  performed  all  the  service  between 
Huntley  and  Billings  said  company  would  have  been  entitled 
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only  to  50  per  cent  of  the  amount  charged  the  general  public 
for  like  service. 

By  an  agreement  entered  into  by  the  Burlington  and  Mis- 
souri Railroad  with  the  Northern  Pacific  Railroad  the  latter 
granted  to  the  former  the  right  to  use  that  portion  of  its  road- 
bed and  track  between  Huntley  and  Billings  (about  13  miles), 
under  which  agreement  the  former  railroad  is  enabled  to  run 
its  trains  between  those  points  and  collect  for  its  own  use  the 
charges  for  services  on  that  portion  of  the  line.  The  Burling- 
ton and  M issouri  Company  contends  that  because  its  own  line 
did  not  receive  aid  by  a  grant  of  land,  and  its  charges  are  not 
subject  to  land-grant  deduction,  therefore  no  deduction  should 
be  made  when  it  uses  the  track  of  the  Northern  Pacific  in 
transporting  Government  property  between  Huntley  and  Bil- 
lings. If  this  contention  be  admitted,  no  reason  is  seen  why  the 
same  principle  would  not  apply  should  the  claimant  company 
obtain  similar  trackage  privileges  over  the  entire  Northern 
Pacific  line.  If  this  can  be  done  in  ou6  case  it  is  not  difficult 
to  see  that  the  Northern  Pacific  could  escape  its  obligations  to 
the  Government  by  granting  to  an  alien  company  the  privilege 
of  running  all  the  trains  over  the  Northern  Pacific  road.  It 
will  hardly  be  contended  that  such  a  manipulation  would  be 
legally  admissible.  I  do  not  think  that  the  Government's 
rights  can  be  defeated  by  such  a  subterfuge.  The  correct 
view,  it  seems  to  me,  is  that  when  an  aiieu  road  obtains  track- 
age privileges  over  a  land-grant  road  the  former  uses  the  track 
of  the  latter  subject  to  all  the  obligations  of  the  land-grant 
road  relative  to  Government  transportation.  This  seems  to 
be  in  harmony  with  the  view  expressed  by  Attorney-General 
Devens  in  16  Op.  Att.  Gen.,  610,  in  which  he  said: 

4 'For  instance,  if  the  United  States  have  occasion  for  the 
services  of  an  express  company  upon  a  line,  part  or  all  of  which 
lies  over  a  land-grant  road,  inasmuch  as  the  connection  and 
the  rates  as  between  the  express  company  and  the  railroad 
company  are  fixed  by  general  arrangement,  it  would  probably 
be  impracticable  tor  the  United  States  to  obtain  a  deduction 
for  toll.  In  such  case,  although  the  item  of  transportation 
done  by  the  United  States  through  the  express  company  may 
go  to  swell  the  amount  of  toll  received  by  the  land-graut  rail- 
road company,  it  seems  that  this  would  be  a  case  of  remota 
causa,  not  within  the  terms  of  exclusion  of  the  land-grant  act 

"Of  course  this  view  does  not  protect  cases  of  contracts 
with  common  carriers,  etc.,  evincing  iutended  or  other  manifest 
evasion  of  such  acts." 
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The  opinion  of  the  Attorney-General  seems  to  have  been 
based  upon  the  manifest  impracticability  of  determining  just 
what  proportion  of  the  express  charges  should  be  deducted 
for  land  grant,  because  express  transportation  is  essentially 
different  from  ordinary  railroad  transportation.  The  charges 
for  express  transportation  include  not  only  items  for  ordinary 
.  transportation,  but  also  for  services  in  the  special  handling  of 
the  goods.  This  reasoning  does  not  apply  to  a  case  like  the 
one  under  consideration,  which  is  solely  for  ordinary  railroad 
transportation,  and  it  is  no  more  difficult  to  determine  the 
proper  deduction  than  would  have  been  the  case  had  the  serv- 
ice been  rendered  wholly  by  the  Northern  Pacific.  Taking  this 
view  of  the  case,  you  are  advised  that  the  bills  in  question 
should  not  be  paid  without  making  the  proper  deduction  for 
such  portion  of  the  distance  as  the  property  was  transported 
over  the  tracks  of  the  Northern  Pacific  Railway. 


TRAVEL  PAT  TO  AN  OFFICER  DISCHARGED  TO 
TAKE  EFFECT  AT  A  FUTURE  DATE. 

An  officer  of  the  Army  who  was  discharged  on  December  2, 1898,  to  take 
effect  December  31, 1896,  and  ordered  to  proceed  to  his  home,  bat  who 
remained  in  service  until  his  discharge  took  effect,  is  not  entitled  to 
mileage  to  his  home,  but  is  entitled  to  travel  pay  to  the  place  where 
he  entered  the  service. 

(Comptroller   Traceicell   to   Paymaster  Rogers,    United   States 
Army,  October  18,  1899.) 

I  herewith  return  vouchers  and  all  the  papers  in  the  case  of 
Theodosius  Botkin,  late  captain  and  assistant  adjutant-gen- 
eral, United  States  Volunteers,  transmitted  to  this  office  with 
your  letter  of  April  20, 1899,  for  a  decision  upon  the  question 
whether  the  officers  therein  named,  to  wit,  Albert  C.  Thomp- 
son, late  lieutenant,  Volunteer  Signal  Corps;  Thomas  G.  Kim- 
ball, late  major  and  chief  surgeon,  United  States  Volunteers, 
and  Theodosius  Botkiu,  above  mentioned,  should  be  paid  mile- 
age as  traveling  under  orders  or  travel  pay  under  section  1289, 
Revised  Statutes,  they  having  been  discharged  in  orders 
issued  prior  to  the  date  on  which  the  discharge  was  to  take 
effect,  which  orders  directed  the  officers  named  therein  to  pro- 
ceed to  their  homes. 

A  decisiou  was  rendered  in  the  case  of  Kimball  on  July  14, 


Digitized  byLjOOQlC 


TRAVEL   PAY.  361 

1809,  and  action  on  the  cases  of  Thompson  and  Botkin  was 
suspended  for  evidence  necessary  to  determine  their  rights. 
(See  Paymaster-General's  Circular  No.  193,  dated  July  24, 
1899;  6  Comp.  Dec,  26.) 

Botkin  was  discharged  in  Special  Orders,  No.  284,  Head- 
quarters of  the  Army,  dated  Washington,  D.  0.,  December  2, 
1898,  as  follows: 

"62.  By  direction  of  the  President,  Capt  Theodosins  Bot- 
kin, assistant  adjutant-general,  United  States  Volunteers,  is 
honorably  discharged  the  service  of  the  United  States  by  the 
Secretary  of  War,  to  take  effect  December  31, 1898,  his  services 
being  no  longer  required.  He  will  proceed  to  his  home.  The 
travel  enjoined  is  necessary  for  the  public  service." 

It  appears  from  his  letter  to  the  Adjutant-General,  dated 
February  21, 1899,  that  Botkin  received  the  order  on  or  about 
December  12, 1898,  at  Macon,  Ga.,  where  he  was  on  duty;  that 
he  did  not  understand  that  the  order  authorized  him  to  leave 
his  post  of  duty  until  the  date  on  which  his  discharge  was  to 
take  effect,  unless  relieved  from  duty  by  his  superior  officer; 
that  he  was  on  duty  every  day  until  December  31, 1898,  when 
he  was*  relieved  by  Lieuteuant  Pritcbard,  aid  to  General 
Gordon. 

Replying  to  letters  from  this  office,  dated  July  14, 1899,  and 
October  5,1899,  calling  for  a  statement  showing  the  date  and 
place  where  Botkin  received  and  accepted  his  appointment 
and  u  whether  he  was  held  to  duty  by  competent  authority 
until  December  31, 1898,"  etc.,  the  assistant  adjutant-general, 
in  indorsement  dated  October  11,  1899,  said: 

uTheodo8iu8  Botkin,  late  captain  and  assistant  adjutant- 
general,  United  States  Volunteers,  received  and  accepted  ap- 
pointment as  captain  and  assistant  adjutant-general,  United 
States  Volunteers,  at  Hutchinson,  Kaus.,  June  10, 1898.  He 
was  on  leave  from  September  3, 1898,  to  September  18, 1898; 
on  duty  with  Second  Brigade,  First  Division,  First  Army 
Corps,  at  Macon,  Ga.,  until  December  31,  1898,  when  dis- 
charged per  Special  Orders,  284,  Adjutant-General's  Office, 
December  2,  1898,  to  date  December  31,  1898. 

"No  other  service  in  the  United  States  Volunteers." 

It  appearing  from  the  record  and  evideuce  in  the  case  that 
said  Botkin  was  held  to  duty  until  the  date  on  which  his  dis- 
charge took  effect,  so  much  of  the  order,  discharging  him,  as 
directed  him  to  proceed  to  his  home,  was  inoperative  for  the 
reason  that  he  had  ceased  to  be  an  officer  before  the  order 
could  be  carried  into  effect. 
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He  is  therefore  not  entitled  to  mileage,  but  is  entitled  to 
travel  pay  under  section  1239,  Revised  Statutes,  from  the 
place  of  his  discharge  to  the  place  where  he  entered  the  serv- 
ice; provided,  he  was  not  furnished  transportation  and  sub- 
sistence in  kind.  All  facts  necessary  to  payment  of  travel 
pay  should  be  ascertained  before  payment  is  made.  (See  5 
Comp.  Dec.,  113;  6  Oomp.  Dec.,  26.) 


COMMUTATION  OF  RATIONS  TO  SOLDIERS  IN  THE 
ARMY  AND  NAVY  HOSPITAL  AT  HOT  SPRINGS, 
ARK. 

Under  the  act  of  Jane  30, 1882,  and  the  regulations  made  by  the  President 
in  pursuance  thereof,  enlisted  men  of  the  Army  undergoing  treatment 
in  the  Army  and  Navy  Hospital  at  Hot  Springs,  Ark.,  are  entitled  to 
commutation  of  rations  at  the  rate  of  30  cents  per  day  only,  and  not 
at  the  rate  of  40  cents  per  day  under  general  orders  of  the  Secretary 
of  War,  No.  137. 

(Comptroller   Traceicell  to  Col.  Henry  G.  Sfuirpe,   V.  8.  A., 
October  19,  1899.) 

By  your  reference  of  the  2d  instant,  I  have  received  a 
voucher  in  favor  of  the  Army  and  Navy  Hospital,  Hot  Springs, 
Ark.,  for  $395.40,  for  coin  mutation  of  rations  for  patients  and 
employees  in  said  hospital  during  the  month  of  August,  1899. 
In  said  voucher  are  items  of  commutation  at  the  rate  of  40 
cents  per  day  for  enlisted  men  of  the  Army,  and  you  ask 
whether  you  are  authorized  to  pay  said  rate  of  commutation. 

In  your  indorsement  you  say: 

"Respectfully  referred  to  the  Comptroller  of  the  Treasury 
for  decision  whether  under  the  appropriation  *  Subsistence  of 
the  Army,  1900,'  and  without  further  order  by  the  President 
under  the  act  of  June  30,  1882  (22  Stat,  121),  the  level  rate  of 
40  cents  per  day  can  properly  be  claimed  by  the  Army  and 
Navy  General  Hospital  at  Hot  Springs,  Ark.,  as  the4  usual 
allowance  of  rations  commuted  at  the  rate  of  not  less  than 
30  cents  a  day,'  to  be  paid  by  the  proper  officer  of  the  War 
Department  for  military  patients  and  attendants  therein, 
attention  being  invited  to  the  fact  that  the  hospital  referred 
to  is  one  established  by  a  spedfic  law,  and  under  the  regula- 
tions- provided  by  the  President  (see  G.  O.  No.  60,  Hdqrs. 
Army,  1892,  herewith)  is  'devoted  to  the  treatment  of  the 
officers  and  enlisted  men  of  the  military  and  naval  services  of 
the  United  States,  including  the  officers  of  the  Revenue  Marine, 
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for  suck  diseases  as  the  Hot  Springs  of  Arkansas  have  an  estab- 
lished reputation  in  benefitting; '  and  to  the  fact  that  the  '  usual 
allowance  of  rations  commuted'  in  the  Navy  is  fixed  by  section 
1585,  Revised  Statutes,  at  30  cents;  aud  to  the  further  fact 
that  6.  O.  No.  137,  Headquarters  Army,  1899,  applies  only  to 
those  general,  post,  and  camp  hospitals,  hospital  ships,  and 
transports  carrying  patients  which  are  distinctively  military 
in  character  (and  not  military  and  naval),  and  in  which  the 
medical  officers  are  limited  to  calling  for  special  diet  to  the  ■ 
extent  of  40  cents  per  man  per  day  for  such  patients  only  as 
are  'too  sick  to  use  the  army  rations,'  and  for  which  special 
accounts  are  to  be  rendered  by  them. 

"The  Army  and  Navy  General  Hospital  at  Hot  Springs, 
Ark.,  is  by  law  managed  under  rules  and  regulations  provided 
by  the  President;  the  military  hospitals,  etc.,  by  the  Regula- 
tions of  the  Army  and  the  orders  of  the  Secretary  of  War." 

The  act  of  June  30, 1882  (22  Stat.,  121),  provides* 

"That  one  hundred  thousaud  dollars  be,  and  hereby  is, 
appropriated  for  the  erection  of  an  Army  and  Navy  Hospital 
at  Hot  Springs,  Arkansas,  which  shall  be  erected  by  and  under 
the  direction  of  the  Secretary  of  War  in  accordance  with  plans 
aud  specifications  to  be  prepared  and  submitted  to  the  Secre- 
tary of  War  by  the  Surgeons-General  of  the  Army  and  Navy; 
which  hospital,  when  in  a  condition  to  receive  patients,  shall  be 
subject  to  such  rules,  regulations,  and  restrictions  as  shall  be 
provided  by  the  President  of  the  United  States." 

Acting  under  the  authority  of  this  provision,  the  President 
on  August  25, 1892,  issued  regulations  for  the  government  of 
this  hospital.     In  said  regulations  it  is  provided: 

"  Enlisted  men  on  the  active  list  while  under  treatmeut  or  on 
duty  in  the  hospital  shall  have  the  usual  allowance  of  rations 
commuted  at  the  rate  of  not  less  than  30  cents  a  day."   *    *    * 

This  hospital  is  one  specially  created  by  the  act  above  men- 
tioned, and  the  regulations  are  made  by  the  President  in  pur- 
suance of  said  act. 

On  July  26, 1899,  by  General  Orders,  No.  137,  the  Secretary 
of  War  provided : 

"Medical  officers  in  charge  of  general,  post,  and  camp  hos- 
pitals, hospital  ships,  and  transports  carrying  patients  will 
be  allowed  from  the  appropriation  <  Subsistence  of  the  Army' 
for  the  diet  of  enlisted  men  while  undergoing  hospital  treat- 
ment under  their  charge  at  tlie  rate  of  not  exceeding  40  cents 
per  man  per  day  for  the  period  each  is  undergoing  treatment." 

The  question  really  is  whether  these  regulations  of  the  Sec- 
retary of  War  can  be  construed  as  governing  the  rate  to  be 
allowed  at  the  hospital  at  Hot  Springs,  Ark.    As  the  act  of 
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June  30, 1882,  supra,  provides  tbat  the  hospital  shall  be  sub- 
ject to  such  roles  and  regulations  and  restrictions  as  shall  be 
provided  by  the  President  of  the  United  States,  I  do  not  think 
it  competent  for  any  other  officer  to  make  a  provision  conflict- 
ing with  the  one  made  by  the  President;  and  until  the  Presi- 
dent shall  modify  his  regulation  I  am  of  opinion  that  you  are 
not  authorized  to  pay  a  commutation  exceeding  the  rate  of  30 
cents  prescribed  in  the  regulatious  of  1892. 


BURIAL  EXPENSES   OF   A   PRISONER    WHO   DIED 
WHILE  ATTEMPTING  TO  ESCAPE. 

Payment  of  the  expenses  of  burying  a  prisoner  who  was  accidentally 
drowned  while  attempting  to  escape  from  the  custody  of  a  deputy 
marshal  is  not  authorized. 

(Comptroller  Tracewell  to  the  United  States  marshal  at  Muscogee, 
Ind.  T.}  October  19, 1899.) 

I  am  in  receipt  of  your  communication  in  which  you  inclose 
vouchers  of  Charles  A.  and  H.  C.  Birnie  for  coffin  and  burial 
robe  furnished  by  them  and  used  in  burying  G.  L.  Johnson, 
who  was  drowned  while  attempting  to  escape  from  Deputy 
Marshal  J.  C.  C.  Rogers,  who  was  transporting  him  to  the  jail 
at  Fort  Smith  to  serve  out  a  sentence  for  petit  larceny  inflicted 
upon  him  by  the  commissioner. 

You  state  that  while  the  deputy  was  en  route  from  the  depot 
at  Fort  Smith  to  the  jail  the  prisoner  made  a  dash  for  liberty, 
and,  pursued  by  the  deputy,  ran  to  the  Poteau  River,  a  short 
distance  from  the  prison,  jumped  into  the  river,  and  was 
drowned  in  attempting  to  cross.  The  deputy  secured  his 
body.  The  body  was  buried  at  Fort  Smith,  and  these  vouch- 
ers are  for  coffin  and  a  burial  robe. 

Under  these  facts,  I  do  not  consider  that  the  Government  is 
under  either  legal  or  moral  obligations  to  provide  burial  fur  the 
body.  If  it  was  a  voluntary  escape,  the  deputy  who  suffered 
such  escape  is  guilty  of  a  violation  of  section  6409  of  the 
Revised  Statutes.  If  not  a  voluntary  escape,  it  was  the  result 
of  his  negligence  in  not  having  the  prisoner  in  a  condition  to 
make  such  a  dash  an  impossibility.  In  neither  case  would  the 
Government  be  legally  liable  for  the  consequences  of  his  wrong 
or  his  negligence. 
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It  was  under  neither  condition  a  legal  duty  of  the  deputy  to 
secure  his  dead  body  or  to  inter  the  same.  If  he  was  a  pauper, 
it  properly  devolved  upon  the  local  authorities  where  his  dead 
body  was  found  to  give  it  sepulture. 

The  facts  in  this  case  are  easily  distinguishable  from  those 
cases  wherein  the  Government  pays  the  funeral  expenses  of 
prisoners  whom  it  executes  and  the  expenses  of  assistants  in 
the  execution  from  Government  appropriations.  In  both  these 
cases  it  is  the  legal  duty  of  the  Government  to  bear  these 
expenses.  The  law  in  the  one  case  commands  the  execution, 
and  assistance  is  an  incident  to  the  enforcement  of  the  law; 
in  the  other  a  prisoner  is  executed  by  the  command  of  the  law, 
and  as  a  dead  body  unburied  is  offensive  and  a  nuisance  and 
as  the  Government  should  not  suffer  or  cause  a  nuisance  to 
exist,  it  is  necessarily  charged  with  the  expenses  of  the  burial. 

This  prisoner  met  his  death  not  by  the  command  of  the  law 
or  on  account  of  the  law,  but  in  an  attempt  to  disobey  the  law, 
and  while  not  under  the  control  or  dominion  of  its  officers,  his 
burial  can  in  no  sense  be  charged  upon  its  resources. 

You  are  therefore  not  authorized  to  pay  these  vouchers. 


DISABILITY   PAY  OF   SURPMEN  IN  THE   LIFE- 
SAVING  SEKVICE. 

The  pay  which  a  snrfman  in  the  Life-Saving  Service  who  has  been  disa- 
bled by  sickness  was  entitle^  under  section  7  of  the  act  of  May  4, 
1882,  to  receive  during  the  period  of  his  disability,  becomes,  on  his 
death,  personal  assets,  and  payment  thereof  is  authorized  upon  appli- 
cation made  after  his  death. 

The  pension  provided  by  section  8  of  the  act  of  May  4, 1882,  for  the  widow 
and  children  of  a  surfman  in  the  Life-Saving  Service  who  dies  by 
reason  of  perilous  service  or  injury  received  or  disease  contracted  in 
the  line  of  duty  is  distinct  from  the  pay  which  a  surfman  is  author- 
ized by  section  7  of  the  same  act  to  receive  while  disabled,  and  pay- 
ment thereof  for  the  full  term  of  two  years  is  authorized,  notwith- 
standing any  payment  which  may  have  been  made  under  section  7. 

(Decision  by  Comptroller  Tracewell,  October  19,  1899.) 

Under  date  of  August  10, 1897,  Alice  A.  Penney,  widow  of 
Charles  Penney,  deceased,  late  surfman  at  Forge  River  life- 
saving  station,  third  district,  made  application  for  the  disa- 
bility pay  due  the  decedent  under  section  7  of  the  act  of  May 
4, 1882  (22  Stat.,  57),  from  October  15, 1896,  the  date  he  became 
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disabled,  to  the  date  of  bis  death,  November  15,  1896.  The 
Auditor  for  the  Treasury  Department  by  settlement  dated 
October  5, 1899,  disallowed  the  claim  for  the  reason  that  appli- 
cation for  the'surftnan  to  be  continued  on  the  rolls  was  not 
made  while  he  was  in  the  Life-Saving  Service,  and  citing 
decision  in  the  case  of  Warren  Adkins  (4  Comp.  Dec,  656). 
October  12, 1899,  the  Secretary  of  the  Treasury  applied  for  a 
revision  of  this  claim  by  the  Comptroller  of  the  Treasury. 

Section  7  of  the  act  of  May  4,  1882,  supra,  provides  as 
follows: 

"That  if  any  keeper  or  member  of  a  crew  of  a  life-saving  or 
lifeboat  station  shall  be  so  disabled  by  reason  of  any  wound 
or  injury  received  or  disease  contracted  in  the  Life-Saving 
Service  in  the  line  of  duty  as  to  unfit  him  for  the  performance 
of  duty,  such  disability  to  be  determined  in  such  manner  as 
shall  be  prescribed  in  the  regulations  of  the  service,  he  shall 
be  continued  upon  the  rolls  of  the  service  and  entitled  to  receive 
his  full  pay  during  the  continuance  of  such  disability,  not  to 
exceed  the  period  of  one  year,  unless  the  general  superintend- 
ent shall  recommend,  upon  a  statement  of  facts,  the  extension 
of  the  period  through  a  portion  or  the  whole  of  another  year, 
and  said  recommendation  receive  the  approval  of  the  Secre- 
tary of  the  Treasury  as  just  and  reasonable;  but  in  no  case 
shall  said  disabled  keeper  or  member  of  a  crew  be  continued 
upon  the  rolls  or  receive  pay  for  a  longer  period  than  two 
years." 

In  the  Adkins  case,  supra,  a  surfman  who  had  been  disabled 
made  application,  seven  months  after  he  had  been  separated 
from  the  service,  to  be  continued 'on  the  rolls.  In  considering 
that  case  it  was  said:  The  statute  "does  not  provide  for  the 
restoring  of  a  person  to  the  pay  rolls,  but  for  continuing  a  dis- 
abled employee  temporarily  upon  the  rolls  with  full  pay,  in 
order  that  when  recovered  he  may  reengage  in  the  duties  of 
the  service."  The  claim  was  therefore  disallowed,  for  the  rea- 
son stated.  But  in  this  case  the  late  surfman  died  during  his 
disability.  It  was  therefore  impossible  for  him  to  make  appli- 
cation, while  in  the  service,  to  be  continued  on  the  rolls  for  the 
period  of  his  disability.  The  law  does  not  require  impossibil- 
ities, and  in  a  case  of  this  kind,  where  a  compliance  with  the 
formal  requirements  of  a  statute  is  rendered  impossible  by 
the  happening  of  a  contingency,  a  substantial  compliance 
therewith  must  be  deemed  a  compliance  with  the  requirements 
of  the  statute. 

A  question  has  also  arisen  whether  the  amount  to  which  the 
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late  surftnan  was  entitled  under  the  provisions  of  this  statute 
became,  on  his  death,  personal  assets  of  the  decedent.  This 
question  has  probably  ariseu  because  of  the  supposed  resem- 
blance of  the  right  conferred  by  this  statute  to  a  pension, 
which  has  been  held  not  to  be  an  asset,  (Digest  Second  Comp. 
Dec,  vol.  1,  sec.  1603.)  But  the  right  conferred  by  this  stat- 
ute is  a  right  to  pay.  The  statute  provides  that  a  keeper  or 
surfman  disabled  in  the  manner  described  therein  "  shall  be 
continued  upon  the  rolls  of  the  service  and  entitled  to  receive 
his  fall  jwy  during  the  continuance  of  such  disability."  The 
pay  referred  to  is  the  pay  of  a  keeper  or  surfman  of  a  life-sav- 
ing or  lifeboat  station.  Although  such  pay  is  granted  by  the 
statute  during  a  period  of  disability,  when  actual  service  is 
not  rendered  by  the  keeper  or  surfman,  yet  I  think  it  can  not 
be  properly  considered  a  pension.  It  is  similar  to  pay  granted 
by  statute  to  officers  and  employees  for  limited  periods  for 
which  leave  of  absence  is  authorized  during  sickness. 

A  further  question  has  arisen  whether  the  widow  of  a  surf- 
man who  died  by  reason  of  perilous  service  or  any  wound  or 
injury  received  or  disease  contracted  in  the  Life-Saving  Serv- 
ice in  the  line  of  duty,  and  who,  prior  to  his  death,  had  been 
disabled  and  become  entitled  to  be  continued  on  the  rolls  of 
the  service  and  receive  his  pay  under  the  provisions  of  section 
7,  supra,  is  entitled  to  receive  such  disability  pay,  and  also,  in 
addition  thereto,  to  receive  for  the  full  period  of  two  years  the 
pension  provided  by  section  8,  of  the  same  act;  or  whether 
tbe  time  for  which  the  surfman  was  entitled  to  receive  pay 
under  section  7  should  be  deducted  from  the  time  for  which 
provision  for  the  payment  of  a  pension  is  made  by  section  8, 
and  the  widow  be  entitled  to  the  pension  for  the  remainder  of 
the  two  years  provided  therein  only. 

Section  8  provides  as  follows : 

"  That  if  any  keeper  or  member  of  a  crew  of  a  life-saving  or 
lifeboat  station  shall  hereafter  die  by  reason  of  perilous  serv- 
ice or  any  wound  or  injury  received  or  disease  contracted  in 
the  Life-Saving  Service  in  the  line"  of  duty,  leaving  a  widow, 
or  a  child  or  children  under  16  years  of  age,  such  widow  and 
child  or  children  shall  be  entitled  to  receive,  in  equal  portions, 
during  a  period  of  two  years,  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe,  the  same  amount, 
payable  quarterly,  as  far  as  practicable,  that  the  husband  or 
father  would  be  entitled  to  receive  as  pay  if  he  were  alive  and 
continued  in  the  service."    •    •    • 
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In  the  present  case  the  widow  and  children  have  been 
allowed  by  the  Auditor  the  pension  provided  by  this  section 
for  the  whole  period  of  two  years,  namely,  from  November  16, 
1896,  to  November  15, 1898,  $810  of  which  has  been  paid;  and 
payment  of  the  remainder,  $390,  is  awaiting  an  appropriation 
by  Congress. 

While  this  last  question  is  not  actually  before  me  at  the 
present  time,  yet  as  the  claim  of  the  widow  and  children  for 
the  amount  allowed  by  the  Auditor  is  subject  to  revision  by 
me,  I  think  it  is  expedient  to  consider  this  question  before 
payment  of  both  claims  is  made. 

Section  7  provides  for  the  payment  of  the  pay  of  a  keeper  or 
surfman  while  disabled  by  injury  or  disease  as  therein  speci- 
fied. This  payment  is  limited  to  the  period  of  disability,  not 
to  exceed  one  year,  unless  extended  for  another  year,  as  therein 
provided.  Section  8  provides  for  the  payment  of  a  pension  to 
the  widow  and  children  of  a  keeper  or  surfman  who  has  died 
by  reason  of  perilous  service  or  by  injury  or  disease  as  speci- 
fied. This  pension  is  provided  for  a  period  of  two  years  after 
the  death  of  the  keeper  or  surfman.  These  sections  thus  make 
provision  for  payments  of  a  different  character  to  different 
persons,  for  distinct  causes  and  for  different  periods  of  time. 
The  rates  to  be  paid  may  also  be  different  under  the  two  sec- 
tions. While  the  pension  provided  for  the  widow  and  children 
is  fixed  at  the  "same  amount,  payable  quarterly,"  that  the 
keeper  or  surfman  "  would  be  entitled  to  receive  as  pay  if  he 
were  alive  and  continued  in  the  service,"  it  might  not  always 
be  at  the  same  rate  that  would  have  been  paid  for  disability. 
A  keeper  or  surfman  who  had  been  disabled  by  disease  and 
who  fcad  received  pay  during  the  period  of  disability  at  the 
rate  then  fixed  by  statute,  might  have  subsequently  died  by 
reason  of  perilous  service  at  a  time  when  a  different  rate  of 
pay  was  fixed  by  statute.  In  such  case,  the  widow  and  chil- 
dren, if  any,  would  become  entitled  to  a  pension  at  the  rate 
fixed  by  the  statute  during  the  period  for  which  the  pension 
was  payable,  whether  greater  or  less  than  the  pay  provided 
during  the  period  of  disability. 

The  provision  in  section  7  that  "in  no  case  shall  said  dis- 
abled keeper  or  member  of  a  crew  be  continued  upon  the  rolls 
or  receive  pay  for  a  longer  period  than  two  years,7'  is  by  its 
terms  restricted  to  the  provisions  of  said  section.  It  applies 
to  a  "disabled"  keeper  or  surfman  only,  and  provides  that  he 
shall  not  be  "continued  upon  the  rolls"  "or  receive  pay.n 
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Section  8  does  not  provide  for  a  "disabled"  keeper  or  surf  man, 
but  for  the  widow  and  children  of  a  keeper  or  surfinan  who  has 
died.  A  keeper  or  surfman  who  has  died  is  not  "continued 
upon  the  rolls"  and  does  not  "receive  pay." 

Section  8  provides  that  the  widow  and  children  of  a  keeper 
or  snrfman  who  has  died  from  any  of  the  causes  specified 
"  shall  receive,  during  a  peried  of  two  years  •  •  •  the  same 
amount  payable  quarterly  that  the  husbaud  or  father  would 
be  entitled  to  receive  as  pay  if  he  were  alive  and  continued  in 
the  service."  »  »  »  A  keeper  or  surfman  who  had  previously 
been  disabled  and  who  had  been  paid  during  the  period  of  his 
disability,  would,  upon  return  to  duty,  be  entitled  to  receive 
as  pay  while  he  continued  in  the  service  the  full  pay  provided 
by  statute,  without  reduction  of  the  amount  previously  paid 
to  him  during  such  period  of  disability.  Section  8  makes  no 
express  provision  for  such  deduction  from  the  pension  provided 
for  the  widow  and  children,  and  I  see  nothing  in  the  language 
of  either  section  8  or  section  7  upon  which  to  base  an  implica- 
tion that  such  a  deduction  was  intended.  Moreover,  such  an 
implication  would  be  contrary  to  the  express  provision  that 
the  widow  and  children  shall  receive  the  pay  "during  a  period 
of  two  years,"  which  means  during  a  period  of  two  years  after 
the  death  of  the  keeper  or  surfman ;  and  an  implication  con- 
trary to  an  express  provision  is  inadmissible. 
'  I  am  therefore  of  opinien  that  the  widow  of  the  late  surfinan, 
Charles  Peuney,  is  entitled  to  the  amount  due  the  late  surf- 
man under  the  provisions  of  section  7,  notwithstanding  that 
she  has  been  allowed,  for  the  full  period  of  two  years,  the  pen- 
sion provided  by  section  8. 


USB  OF  BALANCE  OF  MONEY  ADVANCED  FOE 
LIQUID  COFFEE  FOB  SOLDIEB8  WHILE  TRAV- 
ELING. 

Under  General  Orders,  No.  73,  of  1879,  an  officer  of  the  Army  to  whom  a 
sum  of  money  had  been  advanced  for  supplying  enlisted  men  with 
liquid  coffee  for  the  estimated  number  of  days'  travel,  at  the  rate  of 
21  cents  per  day  each  while  traveling,  is  authorized  to  turn  over  to 
the  company  commanders,  for  the  benefit  of  the  company  funds,  any 
balance  of  such  sum  remaining  unexpended  at  the  end  of  the  travel. 

(Decision  by  Comptroller  Tracewell,  October  21}  1899.) 

The  Auditor  for  the  War  Department,  under  date  of  August 
22184— Vol.  6 24 
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4,  1899,  submits  the  following  decision  for  approval,  disap- 
proval, or  modification : 

"  In  the  examination  of  accounts  of  disbursing  officers  of 
the  Subsistence  Department,  the  question  arises  as  to  the 
proper  construction  of  the  clause  of  act  of  March  15,  1398  (30 
Stat.,  321),  making  appropriation  for  the  subsistence  of  the 
Army  for  the  fiscal  year  euding  June  30, 1899.  Among  the 
items  enumerated  under  the  head  of  subsistence  is  one  'for 
payments  *  •  •  for  hot  coffee,  canned  beef,  and  baked 
beans  for  troops  traveling,  when  it  is  impracticable  to  cook 
their  rations.7 

<4  Paragraph  1257,  Army  Regulations  of  1895,  is  as  follows: 

"'When  enlisted  men  supplied  with  cooked  or  travel 
rations  travel  unaccompanied  by  an  officer,  funds  for  the  pur- 
chase of  liquid  coffee  in  lieu  of  the  coffee  and  sugar  portion  of 
the  travel  ration,  at  the  rate  of  21  cents  per  day  for  the  antici- 
pated number  of  days'  travel,  may,  on  the  order  of  the  com- 
manding officer  who  directs  the  journey,  be  paid  to  each  man, 
and  his  receipt  therefor  taken  on  a  receipt  roll,  which  must 
be  accompanied  by  a  copy  of  the  order.  When  enlisted  men, 
supplied  with  cooked  or  travel  rations,  travel  under  command 
of  an  officer,  funds  at  the  same  rate,  for  the  same  purpose,  will 
be  transferred  to  him,  to  be  disbursed  and  accounted  for.  At 
the  end  of  the  journey  the  unexpended  balance,  if  any,  will 
be  transferred  to  the  nearest  commissary.9 

"  By  General  Orders,  No.  23,  A.  G.  O.,  February  7, 1899,  said 
paragraph  was  amended  so  that  the  last  sentence  thereof  reads : 

"  'At  the  end  of  the  journey  the  unexpended  balance,  if  any, 
will  be  transferred  to  company  commanders,  pro  rata,  to  be 
taken  up  by  them  as  part  of  the  company  fund.7 

"And  by  General  Orders,  No.  73,  A.  G.  O.,  April  17, 1899,  it 
was  further  amended  so  that  in  lieu  of  the  last  sentence  the 
following  was  substituted: 

"  'At  the  end  of  the  journey  all  money  in  excess  of  21  cents 
per  day  per  man  for  the  actual  number  of  days  traveled  will 
be  transferred  to  the  nearest  commissary.  Should  any  part  of 
the  21  cents  per  day  per  man  for  the  actual  number  of  days 
traveled  be  unexpended  it  will  be  transferred  to  company  com- 
manders, pro  rata,  to  be  taken  up  by  them  as  part  of  the 
company  fund.' 

"  Under  such  amended  regulations  disbursing  officers  receive 
public  funds  appropriated  for  purchase  of  hot  coffee,  etc,  and 
at  the  eud  of  the  journey  turn  over  the  unexpended  balance 
to  the  company  commanders,  to  be  taken  up  by  them  as  part 
of  the  company  funds  and  claim  credit  for  such  amounts  as 
proper  expenditure  of  money  under  the  appropriation.  The 
company  fund  is  the  property  of  the  members  of  the  com- 
pany and  is  not  public  funds  in  any  sense.  The  custodian  of 
the  funds  is  responsible  only  to  the  company  and  his  accounts 
are  audited  by  a  company  council  of  administration. 
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"The  paragraphs  of  the  Army  Begulations  relating  to  the 
company  fund  are  287,  291,  292,  293,  296,  300,  301,  302,  315, 
and  316. 

44  I  am  of  opinion  that  no  part  of  the  money  appropriated  for 
payment  for  coffee  or  meals  or  other  articles  of  subsistence  of 
the  Army  by  act  of  March  15, 1898,  above  cited,  which  remains 
in  the  hands  of  a  disbursing  officer  unexpended  for  the  pur- 
pose for  which  advanced  to  him,  can  legally  be  turned  over  to 
a  company  fund. 

44  The  account  under  present  consideration  is  that  of  Homer 
C.  Coen,  Second  Lieutenant  llliuois  Volunteer  Infantry,  who 
received,  on  April  4, 1899,  subsistence  funds  to  the  amount  of 
$266.70.  Of  that  amount,  he  expended  for  liquid  coffee,  $117.62, 
and  the  balance,  $149.08,  he  turned  over  to  the  custodian  of 
company  funds  in  accordance  with  paragraph  1257,  Army 
Begulations,  as  amended  by  General  Orders,  No.  23,  A.  O.  O., 
of  February  7, 1899. 

44 1  am  of  the  opinion  that  as  the  amount  of  $149.08  was  not 
used  for  the  purpose  for  which  appropriated,  the  disbursing 
officer  can  not  be  given  credit  for  that  item  in  his  account." 

The  foregoing  decision  having  been  submitted  to  the  War 
Department  for  remarks  thereon,  the  Commissary-General  of 
Subsistence  makes  the  following  statement: 

44  Prior  to  the  issue  of  General  Orders,  Uo.  23,  February  7, 
1899j  no  savings  were  permitted  to  be  made  on  liquid  coffee; 
and  incidentally  it  may  be  mentioned  that  no  savings  had  ever 
beeu  permitted  to  be  made  on  any  article  of  the  travel  ration. 
(See  Army  Regulations,  1256.) 

44  The  import  of  the  last  sentence  of  paragraph  1257,  as 
amended  by  General  Orders,  No.  23,  was  misunderstood  by  some 
officers,  and  General  Orders,  No.  73,  of  April  17,1 899,  was  issued. 
The  travel  ration  costs  40  cents  each,  including  cost  of  the 
liquid  coffee  component. 

"The 4  company  fund '  in  the  Army  is  not  a  thing  established 
by  law;  it  is  a  matter  exclusively  of  regulations.  When  full 
issues  of  the  several  component  articles  of  the  ration  for  a 
given  ration  period  have  been  made  to  a  company  commander 
tor  the  subsistence  of  his  men,  varying  quantities  of  these 
articles  are  left  over  unconsumed  at  the  end  of  the  ration 
period,  and  these,  if  in  good  condition,  are  taken  back  by  the 
commissary  and  their  money  value  given  to  the  company  com- 
mander  to  be  expended  under  the  regulations  for  the  benefit 
of  the  men.  In  practice  certain  component  articles  to  which 
the  men  are  entitled  are  often  left  undrawn,  and  settlement  is 
made  with  the  commissary  upon  the  theory  that  the  articles 
had  regularly  passed  into  the  possession  of  the  company  com- 
mander and  been  returned,  the  accountability  papers  of  the 
commissary  showing  the  transaction  as  a  purchase  of  the  sav- 
ings of  the  company,  although  the  specific  articles  mentioned 
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in  the  accounts  may  as  a  matter  of  fact  never  have  left  the 
commissary's  storehouse.  In  all  these  transactions  articles  in 
definite  quantities  are  carried  off  of  the  commissary's  papers 
by  regular  issues,  and  are  taken  on  again  by  purchase.  When 
we  come  to  deal  with  liquid  coffee,  however,  it  is  different. 
Being  of  the  nature  of  hot  cooked  food,  it  can  not  be  issued  off 
the  commissary's  papers  and  any  of  it  taken  back  by  purchase 
and  used  for  a  subsequent  issue.  Hence,  where  enlisted  men 
travel  without  an  officer,  each  man  is  given  in  money  the 
estimated  cost  of  3  pints  of  coffee  per  day  (21  cents),  and  his 
receipt  taken  for  the  same.  (Army  Regulations,  1257.)  This 
money  he  spends  for  coffee  or  not  according  to  his  inclina- 
tion, but  the  United  States  has  discharged  its  obligation  to 
him  by  placing  him  in  a  pecuniary  condition  to  obtain  liquid 
coffee  (in  place  of  the  coffee  and  sugar  portions  of  the  ration 
to  which  he  is  entitled)  if  the  same  is  obtainable.  The  pro- 
priety of  this  course  with  enlisted  men  traveling  has  never 
been  questioned  by  the  accounting  officers. 

"  But  where  men  travel  under  an  officer,  the  officer  is  fur- 
nished with  the  money  necessary  to  purchase  liquid  coffee  for 
the  men.  The  money  furnished  him  may  be  in  excess  of  the 
demands  of  the  occasion,  but  he  is  restricted  to  the  expendi- 
ture of  only  21  cents  per  man  for  liquid  coffee  for  each  day  of 
the  journey.  The  accidents  and  vicissitudes  of  travel  may 
make  it  impracticable  to  purchase  liquid  coffee  on  parts  of  the 
journey,  and  the  money  allowance  for  the  purpose  is  to  that 
extent  left  unexpended  in  his  hands.  General  Orders,  No.  73, 
A.  G.  O.,  thereupon  comes  in  to  direct  that  any  part  of  the 
daily  allowance  of  21  cents  for  each  man  which  remains  unex- 
pended at  the  end  of  the  journey  shall  be  distributed,  not  pro 
rata  among  the  men,  but  to  the  men's  company  commanders 
for  the  benefit  of  the  company  funds.  To  this  the  Auditor  for 
the  War  Department  objects  on  the  ground  that  no  part  of  the 
money  appropriated  by  act  of  March  3, 1898  (30  Stat.,  321),  for 
payment  for  coffee  or  meals,  or  other  articles  of  subsistence  of 
the  Army,  which  remains  in  the  hands  of  a  disbursing  officer 
unexpended  for  the  purpose  for  which  advanced  to  him  can 
legally  be  turned  over  to  a  company  fund. 

"  The  specific  case  before  the  Auditor  is  where  an  officer  had 
had  transferred  to  him  money  just  sufficient  to  supply  254 
enlisted  men  with  liquid  coffee  for  the  estimated  time  of  five 
days  while  traveling,  at  21  cents  each  per  day,  amounting  to 
$266.70.  The  officer  was  able  to  purchase  only  $117.62  worth 
of  liquid  coffee,  and  turned  over  the  balance,  $149.08,  to  com- 
pany commanders  for  the  benefit  of  the  company  funds,  as 
required  by  General  Orders,  No.  73,  of  1899.  If  it  is  legal 
to  turn  over  to  and  take  the  receipt  of  individual  soldiers,  for 
21  cents  per  day,  in  place  of  purchasing  for  and  issuing  to 
them  the  statutory  'hot  coffee,9  it  is  not  seen  wherein  lies  the 
illegality  of  turning  over  in  gross  to  company  funds  the  unex- 
pended portions  of  the  daily  allowance  of  funds  for  the  pur- 
chase of  *hot  coffee,'  where  it  has  been  impracticable  to  obtain 
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fbll  supplies  thereof  for  the  men  while  traveling,  the  receipts 
of  company  commanders  being  taken  for  the  soma  so  trans- 
ferred and  filed  with  the  transferring  officer's  money  papers, 
showing  the  disposition  of  the  funds." 

Enlisted  men  in  the  Army  are  each  entitled  to  one  ration 
per  day,  consisting  of  an  allowance  of  meat,  bread,  vegetables, 
coffee  and  sugar,  seasoning,  soap,  and  candles.  The  statement 
of  the  Commissary-General  of  Subsistence  shows  clearly  how 
the  unused  portions  of  the  ration  are  taken  back  by  the  com- 
missary, either  actually  or  constructively,  and  the  money  value 
given  to  the  company  commander  to  be  expended  under  the 
regulations  for  the  benefit  of  the  men  as  part  of  the  "  company 
fund."  These  "savings,"  and  the  use  to  which  they  are  put, 
are  clearly  recognized  and  provided  for  by  the  Army  Regula- 
tions. As  stated  by  the  Court  of  Claims  in  Jaegle  v.  United 
States  (28  Ct  01.,  133)— 

"The  purpose  of  both  regulations  is  to  enable  the  men,  by 
care  and  thrift,  to  turn  a  portion  of  their  rations  into  little 
delicacies  which  the  Government  can  not  provide,  but  which 
the  men  of  a  mess  can  thus  select  and  purchase  for  themselves." 

Strictly  speaking,  it  might  be  held  that,  since  the  issue  is 
made  on  the  basis  of  the  unit  value  of  each  ration,  or  the 
amount  to  each  man,  the  unused  portion  belongs,  not  to  the 
company  fund,  but  to  the  individual  or  individuals  who  by 
abstinence  or  thrift  make  the  saving.  No  argument,  however, 
is  necessary  to  show  the  utter  impracticability  of  prorating 
the  saving  among  the  individuals  according  to  the  amount 
unconsumed  or  undrawn  by  each  one,  so  that,  if  the  practice  be 
admitted  to  be  a  proper  one,  it  must  be  conceded  that  the  only 
reasonable  course  to  pursue  in  the  matter  is  the  one  prescribed 
by  the  Army  Regulations  and  sanctioned  by  years  of  usage. 

So,  too,  when  troops  travel  otherwise  than  by  marching,  or 
when  for  short  periods  they  are  separated  from  cooking  facili- 
ties and  do  not  carry  cooked  rations,  they  are  allowed  a  "  travel 
ration."  Two  of  the  components  of  this  ration  are  coffee  and 
sugar.  Prior  to  the  issue  of  General  Orders,  No.  23,  of  Feb- 
ruary 7, 1899, no  "savings"  were  permitted  to  be  made  on  any 
article  of  the  travel  ration,  section  1256  of  the  Army  Regula- 
tions of  1895  providiug  that  "any  unconsumed  articles  in  good 
condition  which  they  may  have  on  hand  will  not  be  sold  as 
savings,  but  will  be  turned  over  to  the  commissary." 

It  is  not  understood  why  a  distinction  was  made  between 
savings  on  the  ordinary  ration  and  on  the  travel  ration,  but  that 
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is  a  matter  entirely  of  administration  with  which  this  office 
has  no  concern. 

The  decision  of  the  Auditor  and  the  statement  of  the  Com- 
missary-General of  Subsistence  show  what  the  regulations  and 
practice  with  regard  to  the  coffee  and  sagar  component  of  the 
travel  ration  are  in  certain  cases.  That  an  enlisted  man, 
entitled  to  travel  rations,  is  entitled  to  the  coffee  and  sugar 
portion  is  clear.  If  it  be  admitted  that  he  is  entitled  to  liquid 
coffee  in  lieu  thereof,  or,  under  the  circumstances  stated,  to  the 
estimated  cost  of  the  liquid  coffee,  and  I  shall  not  attempt  to 
question  this,  it  must  be  admitted  that  the  coffee  money  is  his 
own  whether  spent  for  coffee  or  not.  This  the  Auditor  does 
not  appear  to  question  in  his  decision.  So  when  the  coffee 
money,  instead  of  being  given  to  the  men  individually,  is  given 
to  the  officer  in  charge,  to  the  exact  amount  to  which  each  man 
is  entitled,  it  might  be  held  that,  strictly  speaking,  the  unused 
portion  belongs  to  the  individuals  in  proportion  as  it  is  not 
spent  for  their  benefit*  Here  again  it  is  entirely  impracticable 
to  readjust  the  fund  on  any  such  basis,  and  it  appears  to  me 
that  the  course  adopted  is  the  most  reasonable  disposition  of 
the  fund.  It  will  not  be  maintained  that  the  mere  nonuse  of 
the  fund  by  the  officer  changes  its  status  so  as  to  make  it 
revert  to  the  condition  of  a  public  fund,  and  with  its  adminis- 
trative disposition  I  am  not  called  upon  to  interfere. 

The  decision  of  the  Auditor  is  not  approved. 


EXTEA   PAY   TO   OFFICERS    OF   THE  ARMY   WHO 
SERVED  IN  THE  PHILIPPINE  ISLANDS. 

Service  by  an  offioer  of  the  Volunteer  Army  in  the  Philippine  Islands  is 
service  "beyond  the  limits  of  the  United  States,"  within  the  meaning 
of  the  act  of  January  12, 1899,  which  provides  that  officers  and  enlisted 
men  "  who  have  served  honestly  and  faithfully  beyond  the  limits  of 
the  United  States  Bhall  be  paid  two  months'  extra  pay/' 

An  officer  who  belonged  to  a  volunteer  organization  at  the  time  of  the 
muster  out  of  the  organization,  and  who,  after  January  12, 1899,  was 
mustered  out  therewith  and  finally  discharged  without  having  been 
granted  a  furlough,  is  entitled  to  the  extra  pay  provided  by  the  act  of 
that  date. 

(Comptroller  Tracewell  to  Paymaster- General  Bates,  October  21, 

1899.) 

I  have  by  your  reference  of  the  5th  instant  certain  vouchers 
and  papers  in  claims  presented  by  George  H.  Richardson,  late 
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acting  assistant  surgeon  and  subsequently  assistant  surgeon 
in  First  California  Infantry  (Spanish  war),  with  a  letter  from 
Msyor  H.  L.  Sogers,  paymaster,  United  States  Army,  as  follows : 

u  I  have  the  honor  to  hand  you  herewith  the  following  papers : 
"Two  Forms  3  signed  in  duplicate,  two  sets  of  Forms  11 
signed  in  duplicate,  discharge  certificate,  muster-in  roll,  con- 
tract annulled,  and  eight  certificates  of  nonindebtedness,  relat- 
ing to  the  claims  of  G.  H.  Richardson,  late  captain  and  assistant 
surgeon,  First  California  Infantry,  United  States  Volunteers, 
and  request  that  I  be  advised  as  to  what  the  officer  is  entitled 
to.  It  appears  that  Captain  Eichardson  made  a  contract  with 
the  Medical  Department  ot  the  Army  at  Washington,  D.  C, 
on  the  17th  day  of  May,  1808,  to  serve  as  an  acting  assistant 
surgeon.  Said  contract  was  annulled  at  Manila,  Philippine 
Islands,  July  21, 1899,  to  enable  the  officer  to  accept  commis- 
sion as  assistant  surgeon  in  the  First  California  Infantry, 
United  States  Volunteers.  Contract  shows  that  the  man  was 
paid  in  full  to  date  of  annulment.  The  muster-in  roll  shows 
that  the  officer  was  mustered  in  as  captain  and  assistant  sur- 
geon of  the  First  California  Volunteers  on  July  22, 1899,  at 
lloilo.  The  discharge  certificate  shows  that  the  officer  was 
mustered  out  with  his  regiment  on  the  21st  day  of  September, 
1899,  and  the  officer  claims  travel  pay  from  San  Francisco, 
Cal.,  place  of  discharge,  to  lloilo,  Philippine  Islands,  place  of 
enlistment,  7,701  miles,  equal  to  385  days  at  $133.33  per  month, 
$1,711.11,  and  also  pay  from  July  22  to  September  21, 1899, 
inclusive,  $266.67,  and  two  months'  extra  pay  under  the  acts 
of  January  12  and  March  3, 1899;  total,  $533.34,  less  90  cents 
indebtedness  to  the  Quartermaster's  Department;  balance, 
$532.44.  Upon  his  muster  out  as  an  officer  of  volunteer  regi- 
ment the  depot  quartermaster's  office  at  San  Francisco  issued 
transportation  request  from  San  Francisco  to  Ogdeu,  Utah, 
and  from  Council  Bluffs,  Iowa,  to  Chicago,  111.,  under  the  con- 
tract of  the  officer  as  an  acting  assistant  surgeon,  which  entitled 
him  to  mileage  from  place  of  annulment  to  place  of  making 
said  contract,  and  the  officer  now  claims  mileage  from  San 
Francisco,  Cal.,  to  Washington,  D.  C,  3,147  miles,  equal  to 
$220.29,  less  cost  of  transportation  furnished,  $42.50;  balance, 
$177.79;  journey  being  performed  between  September  23  and 
29, 1899." 

You  request  me  to  decide  what  amount  said  Eichardson  is 
entitled  to  be  paid  on  said  vouchers  and  the  evidence  sub- 
mitted, but  do  not  state  the  particular  questions  upon  which 
a  decision  is  desired.  It  is  understood,  however,  that  the  only 
perplexing  matters  are  the  claims  for  mileage  or  actual  ex- 
penses on  the  annulment  of  the  contract  as  acting  assistant 
Burgeon  and  the  claims  for  extra  pay  and  travel  pay  on  dis- 
charge as  assistant  surgeon. 
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It  has  been  uniformly  held  that  an  acting  assistant  surgeon, 
also  called  contract  surgeon,  is  neither  an  officer  nor  an  en- 
listed man,  and  is  not  'a  member  of  the  Army,  but  has  the 
status  of  a  civilian  employee.  (See  26  Ct.  Cls.,  302;  Digest 
Second  Comp.  Dec.,  vol.  3,  sees.  929,  932;  4  Gomp.  Dec,  629; 
5  Comp.  Dec,  86,  275.) 

As  Richardson  did  not  enter  the  Army  until  July  22, 1899, 
after  the  close  of  the  war  with  Spain,  and  as  his  services  were 
in  the  Philippine  Islands  after  they  had  become  a  part  of  the 
possessions  of  the  United  States,  questions  are  raised  as  to 
what  extra  pay,  if  any,  he  is  entitled  to  receive  under  section 
1,  act  of  January  12, 1899  (30  Stat.,  784),  which  provides: 

"That  in  lieu  of  granting  leaves  of  absence  and  furloughs  to 
officers  and  enlisted  men  belonging  to  companies  and  regi- 
ments of  United  States  Volunteers  prior  to  muster  out  of  the 
service,  all  officers  and  enlisted  men  belonging  to  volunteer 
organizations  hereafter  mustered  out  of  the  service  who  have 
served  honestly  and  faithfully  beyond  the  limits  of  the  United 
States  shall  be  paid  two  months'  extra  pay  on  muster  out  and 
discharge  from  the  service,  and  all  officers  and  enlisted  men 
belonging  to  organizations  hereafter  mustered  out  of  the  serv- 
ice who  have  served  honestly  and  faithfully  within  the  limits 
of  the  United  States  shall  be  paid  one  month's  extra  pay  on 
muster  out  and  discharge  from  the  service,  from  any  money  in 
the  Treasury  not  otherwise  appropriated :  Providedy  That  the 
discharge  of  all  officers  and  enlisted  men  from  the  volunteer 
service  of  the  United  States  shall,  as  far  as  practicable,  take 
effect  on  the  date  of  the  muster  out  of  the  organization  to 
which  they  belong,  and  that  regiments  and  other  independent 
organizations  shall  be  mustered  out  at  camps  within  the  limits 
of  the  United  States  or  at  the  rendezvous  of  the  State,  regi- 
ment, or  independent  organization." 

The  phrase  "beyond  the  limits  of  the  United  States"  is  used 
in  the  act  in  contradistinction  with  the  phrase  "  within  the 
limits  of  the  United  States,"  and  the  use  of  the  latter  phrase 
in  the  proviso,  in  the  same  section,  requiring  volunteer  organ- 
izations, so  far  as  possible,  to  be  "mustered  out  at  camps 
within  the  limits  of  the  United  States,"  makes  it  clear  that  the 
newly  acquired  and  distant  island  possessions  of  the  United 
States  must  be  regarded  as  "beyond  the  limits  of  the  United 
States"  within  the  meaning  of  the  act. 

The  act  imposes  no  condition  as  to  date  of  entering  the  mili- 
tary service,  but  relates  to  officers  and  enlisted  men  belong- 
ing to  volunteer  organizations  at  the  time  of  their  muster  out 
after  the  date  of  the  act.    I  am,  therefore,  of  the  opinion  that 
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the  date  of  entering  the  service  by  commission  or  enlistment 
is  immaterial. 

If  the  officer  or  enlisted  man  belonged  to  a  volunteer  organ- 
ization, organized  and  accepted  into  the  service  of  the  United 
States  for  the  prosecution  of  the  war  with  Spain,  at  the  time 
of  the  muster  out  of  said  organization,  and  was  mustered  out 
and  fiually  discharged  from  the  military  service  therewith, 
after  January  12, 1899,  he  is  entitled  to  the  extra  pay  provided 
by  the  act  of  that  date,  supra,  if  he  served  honestly  and  faith- 
folly  and  was  not  granted  the  leave  of  absence  or  furlough  in 
lieu  of  which  the  extra  pay  was  given  by  the  act. 

In  accordance  with  the  views  herein  expressed  upon  the 
facts  stated,  Bichardson  is  entitled  to  the  two  months'  extra 
pay,  $260.67,  claimed  on  his  muster  out  and  discharge  as 
assistant  surgeon  of  the  First  California  Infantry. 

By  the  terms  of  his  contract  as  acting  assistant  surgeon,  on 
annulment  thereof  traveling  allowances  could  be  paid  thereon 
ufor  actual  travel  only.19 

The  contract  contemplated  travel  necessary  to  be  performed 
at  the  end  of  his  service  as  acting  assistant  surgeon.  I  do  not 
think  it  conferred  on  him  a  right  which  could  survive  for  an 
indefinite  period,  to  be  used  at  his  pleasure  whenever  he  should 
happen  to  travel  over  the  whole  or  any  portion  of  the  line 
between  the  place  of  annulling  and  the  place  of  making  the 
contract. 

When,  as  in  this  case,  the  amendment  was  to  enable  the  per- 
son to  accept  an  appointment  which  precluded  his  making  the 
journey  contemplated  in  the  contract,  it  would  seem  to  termi- 
nate the  obligation  of  the  Government,  under  the  contract,  to 
furnish  transportation  or  pay  traveling  allowances  for  any 
journey  subsequently  performed. 

What  transportation  was  tendered  Bichardson  on  his  dis- 
charge as  assistant  surgeon  of  the  First  Oalifornia  Infantry 
does  not  appear,  but  it  appears  that  he  obtained  transporta- 
tion in  kind  September  22, 1899,  from  quartermasters,  on  his 
contract  as  acting  assistant  surgeon,  from  San  Francisco,  Oal., 
to  Ogden,  Utah,  and  from  Council  Bluffs,  Iowa,  to  Chicago,  111. 

Speedy  action  has  been  urged  in  this  case  upon  the  plea  that 
the  claimant  is  in  need  of  funds,  and  as  the  claim  for  mileage 
from  San  Francisco,  Ca).,  to  Washington,  D.  C,  alleged  to  be 
due  on  the  contract  as  acting  assistant  surgeon  on  the  journey 
in  September,  1899,  after  discharge  as  assistant  surgeon,  and 
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the  claim  for  travel  pay  from  San  Francisco,  Oal.,  to  Doilo, 
Philippine  Islands,  on  said  discharge  as  assistant  surgeon, 
dated  September  21, 1899,  are  incomplete  as  to  evidence,  and 
involve  questions  of  law,  fact,  and  practice  which  I  desire 
more  fully  to  consider  in  view  of  new  legislation  and  the  pecul- 
iar conditions  presented  in  the  case,  it  is  suggested  that  the 
claimant  be  directed  to  present  his  claims  for  mileage  and  travel 
pay  to  the  Auditor  for  the  War  Department  for  settlement. 

Payment  of  the  pay  due  said  Richardson  as  assistant  sur- 
geon and  the  two  months'  extra  pay  may  be  made  by  a  pay- 
master of  the  Army  on  the  vouchers  presented. 


TRANSPORTATION  OF  HORSES  BY  AN  OFFICER  OF 
THE  ARMY  CHANGING  HIS  STATION. 

An  officer  of  the  Army  who  was  ordered  to  proceed  from  Cuba  to  New 
York  City,  there  to  report  to  the  Adjutant-General,  and  who  was 
ordered  to  proceed  thence  to  Fort  Meade,  S.  Dak.,  and  take  station 
there,  was  not  ordered  to  change  his  station  twice,  and  is  not  entitled 
to  a  double  allowance  for  the  transportation  of  his  horses. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  October  21, 

1899.) 

By  your  reference  I  have  received  a  letter,  dated  August  14, 
1899,  addressed  to  Lieutenant  J.  A.  Craig,  Fort  Meade,  S.  Dak., 
by  James  Moore,  assistant  quartermaster-general,  in  relation 
to  the  cost  of  transporting  Lieutenant  Craig's  horses  from  Cuba 
to  Fort  Meade,  S.  Dak. 

It  appears  from  the  correspondence  in  the  case  that  the  cost 
of  said  transportation  exceeds  the  sum  of  $50,  which  was  the 
limit  of  allowance  for  each  horse  under  paragraph  1069,  Army 
[Regulations,  1895,  as  amended  by  General  Orders,  No.  38,  of 
1897. 

Under  date  of  July  22, 1899,  Lieutenant-Colonel  Davis  issued 
to  Lieutenant  Craig,  in  Special  Orders,  No.  3,  the  following: 

u  Pursuant  to  telegraphic  instructions  from  headquarters 
Division  of  Cuba,  dated  Juno  28, 1899,  First  Lieutenant  John 
W.  Craig,  First  Cavalry,  will  proceed  to  New  York  City,  report- 
ing upon  his  arrival,  by  telegraph,  to  the  Adjutant-General  of 
the  Army.  The  travel  enjoined  is  necessary  for  the  public 
service." 

It  appears  that  upon  the  arrival  of  Lieutenant  Craig  in  New 
York  he  received  an  order  to  proceed  to  Fort  Meade,  S.  Dak., 
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and  take  station  there.  Lieutenant  Craig's  contention  is  that 
by  the  issuance  of  the  two  separate  orders  he  is  entitled  to 
consider  that  he  had  changed  station  twice.  In  other  words, 
that  New  York  City  was  a  station  to  which  he  was  ordered  to 
report  by  orders  of  July  22, 1899. 

There  is  nothing  in  the  order  of  July  22, 1899,  which  would 
seem  to  indicate  that  New  York  City  was  a  station  to  which 
Lieutenant  Craig  was  ordered,  and  I  am  of  opinion  that  the 
only  change  of  station  which  he  made  was  one  from  Ouba  to 
Fort  Meade,  and  he  would  not  be  entitled  to  a  double  allow- 
ance for  the  transportation  of  his  horses. 

By  General  Orders,  No.  157,  of  1899,  the  limit  of  allowance 
for  the  transportation  of  each  horse  of  an  officer  upon  chang- 
ing station  was  increased  by  you  from  $50  to  $100.  If  you 
have  the  authority  to  increase  this  limit,  which  is  not  ques- 
tioned, I  see  no  reason  why  you  have  not  also  authority  to 
waive  the  prior  regulation  in  this  case  if  you  deem  it  proper 
to  do  so,  and  to  make  an  increased  allowance  to  Lieutenant 
Craig  in  such  sum  as  seems  to  you  right  and  proper. 


EXTBA  PAY  TO  A  SOLDIER  WHO  HAD  BEEN 
GRANTED  A  FURLOUGH. 

Service  by  an  enlisted  man  in  a  volunteer  organization  in  the  Hawaiian 
Islands  is  service  "beyond  the  limits  of  the  United  States"  within 
the  meaning  of  the  act  of  January  12,  1899,  which  provides  that 
officers  and  enlisted  men  "  who  have  served  honestly  and  faithfully 
beyond  the  limits  of  the  United  States  shall  be  paid  two  months'  extra 

p»y" 

An  enlisted  man  in  a  volunteer  organization  who  was  granted  a  furlough 
prior  to  being  mustered  out  of  the  service  is  not  entitled  to  the  extra 
pay  provided  by  the  act  of  January  12,  1899,  although  his  furlough 
was  not  for  the  foil  time  granted  to  others. 

(Decision  by  Comptroller  Tracewell,  October  23, 1899.) 

Tbe  Auditor  for  the  War  Department,  under  date  of  October 
2, 1899,  has  submitted  the  following  decision  for  approval,  dis- 
approval, or  modification : 

"In  the  examination  of  the  claim  of  James  McCarthy,  late 
private  of  Company  A,  First  Regiment  of  New  York  Volun- 
teer in&ntry,  for  extra  pay  under  the  act  of  January  12, 1899 
(30  Stat,  784),  the  question  arises,  first,  whether  or  not  he  is 
entitled  to  extra  pay,  and  if  he  is,  whether  for  two  months  or 
only  for  one  month. 
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"  It  appears  that  the  claimant  was  enrolled  June  29,  1888* 
at  Fort  Wadsworth,  N.  Y.,  and  was  mastered  into  the  com- 
pany and  regiment  above  stated  on  the  same  day.  His  regi- 
ment left  San  Francisco  on  August  26, 1898,  and  arrived  at 
Honolulu,  Hawaiian  Islands,  on  September  3, 1898.  There  is 
nothing  to  indicate  that  the  claimant  was  not  present  with  the 
regiment.  He  was  admitted  to  general  hospital,  Honolulu, 
Hawaiian  Islands,  on  September  25,  189S,  and  was  furlonghed 
from  said  hospital  on  November  29, 1898,  for  thirty  days.  He 
is  reported  as  sick  in  hospital  from  September  25  to  October 
3, 1898,  and  from  October  20  to  November  29,  1898,  and  as 
absent  sick  from  November  30, 1898.  He  is  reported  as  having 
joined  his  company  from  being  absent  sick  December  29, 1898, 
His  regiment  left  Honolulu  for  San  Francisco  on  November  26, 
1898.  He  is  reported  as  on  verbal  furlough  from  December  30, 
1898,  to  February  20,  1899.  His  company  was  furloughed 
under  General  Orders,  No.  130,  A.  G.  O.,  1898,  from  December 

21. 1898,  to  February  20, 1899,  when  it  was  mustered  out  and 
discharged  at  Albany,  N.  Y.  The  claimant  was  mustered  out 
and  discharged  with  his  company.  It  appears  that  at  the 
time  his  company  was  furloughed  he  was  absent  sick,  but  not 
in  hospital,  and  eight  days  thereafter  he  joined  his  company, 
and  the  next  day  was  given  a  verbal  furlough  to  February 

20. 1899. 

u»  •  •  I  am  of  the  opinion,  and  so  decide,  that  the 
claimant  was  not  furloughed  to  await  muster  out  within  the 
meaning  of  the  act  of  January  12,  1899,  being  absent  sick 
when  his  company  was  furloughed,  and  that  therefore  he  is 
entitled  to  the  extra  pay  provided  in  said  act. 

"My  decision  upon  the  question  whether  he  is  entitled  to 
extra  pay  for  two  months  or  only  for  one  month  is  that  he  is 
entitled  to  said  pay  for  one  month,  his  service  in  the  Hawaiian 
Islands  not  being  service  beyond  the  limits  of  the  United 
States  within  the  meaning  of  the  act  of  January  12, 1899,  the 
Hawaiian  Islands  and  their  dependencies  having  been  annexed 
as  a  part  of  the  territory  of  the  United  States  on  July  7, 1898." 
(See  30  Stat.,  750.) 

It  appears  from  the  Auditor's  statement  that  the  regiment 
above  described  was  organized  in  the  State  of  New  York  as  a 
part  of  the  Volunteer  Army  for  the  prosecution  of  the  war 
with  Spain,  and  was  sent  to  the  Hawaiian  Islands,  where  it 
was  stationed  from  September  3, 1898,  to  November  26, 1898, 
when  it  was  sent  to  New  York,  and  upon  arrival  at  the  place 
of  organization  the  members  thereof  were  furloughed  for  two 
months,  under  General  Orders,  No.  130,  of  1898. 

I  am  unable  to  concur  with  the  Auditor  in  his  opinion  that 
because  the  Hawaiian  Islands  became  a  part  of  the  possessions 
of  the  United  States  July  7, 1898,  the  service  rendered  in  said 
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islands  after  that  date  was  not  service  "beyond  the  limits  of 
the  United  States"  within  the  meaning  of  section  1,  act  of 
January  12, 1899  (30  Stat.,  784),  which  provides: 

"That  in  lieu  of  granting  leaves  of  absence  and  furloughs 
to  officers  and  enlisted  men  belonging  to  companies  and  regi- 
ments of -United  States  Volunteers  prior  to  muster  out  of  the 
service,  all  officers  and  enlisted  men  belonging  to  volunteer 
organizations  hereafter  mustered  out  of  the  service  who  have 
served  honestly  and  faithfully  beyond  the  limits  of  the  United 
States  shall  be  paid  two  months'  extra  pay  on  muster  out  and 
discharge  from  the  service,  and  all  officers  and  enlisted  men 
belonging  to  organizations  hereafter  mustered  out  of  the  serv- 
ice who  have  served  honestly  and  faithfully  within  the  limits 
of  the  United  States  shall  be  paid  one  month's  extra  pay  on 
master  out  and  discharge  from  the  service,  from  any  money  in 
the  Treasury  not  otherwise  appropriated :  Provided,  That  the 
discharge  of  all  officers  and  enlisted  men  from  the  volunteer 
service  of  the  United  States  shall,  as  far  as  practicable,  take 
effect  on  the  date  of  the  muster  out  of  the  organization  to 
which  they  belong,  and  that  regiments  and  other  independent 
organizations  shall  be  mustered  out  at  camps  within  the  limits 
of  the  United  States  or  at  the  rendezvous  of  the  State,  regi- 
ment, or  independent  organization." 

The  distinction  in  the  act  in  favor  of  soldiers  who  had  served 
"beyond  the  limits  of  the  United  States"  was  incorporated 
from  section  1,  General  Orders,  No.  130,  of  1898,  above  cited. 

Iu  giving  the  members  of  this  regiment  a  furlough  for  two 
mouths  under  said  order,  the  War  Department  recognized 
their  service  in  the  Hawaiian  Islands  as  "  beyond  the  limits  of 
the  United  States,"  within  the  meaning  of  the  order. 

In  the  case  of  Geo.  H.  Bichardson,  assistant  surgeon,  First 
California  Infantry  (6  Gomp.  Dec,  374),  I  decided  that  service 
in  the  Philippine  Islands,  after  they  had  become  a  part  of  the 
possessions  of  the  United  States,  was  service  "beyond  the 
limits  of  the  United  States"  within  the  meaning  of  said  act, 
tupra. 

Iu  that  decision  I  said : 

"  The  phrase '  beyond  the  limits  of  the  United  States '  is  used 
in  the  act  in  contradistinction  with  the  phrase  'within  the 
limits  of  the  United  States,'  and  the  use  of  the  latter  phrase  in 
the  proviso  in  the  same  section,  requiring  volunteer  organiza- 
tions, so  far  as  possible,  to  be  '  mustered  out  at  camps  within 
the  limits  of  the  United  States'  makes  it  clear  that  the  newly 
acquired  and  distant  island  possessions  of  the  United  States 
must  be  regarded  as  'beyond  the  limits  of  the  United  States' 
within  the  meaning  of  the  act." 
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For  the  reasons  above  stated  I  am  of  the  opinion  that  serv- 
ice in  the  Hawaiian  Islands  was  service  u  beyond  the  limits  of 
the  United  States"  within  the  meaning  of  the  act  of  January 
12, 1899,  granting  extra  pay. 

The  above-named  soldier,  James  McCarthy,  served  with  his 
regiment  in  the  Hawaiian  Islands  and  was  mustered  out  and 
discharged  therewith  subsequent  to  January  12,  1899;  he 
would,  therefore,  be  entitled  to  two  months'  extra  pay  under 
the  act  of  that  date,  supra,  if  his  service  was  honest  and  faith- 
ful and  if  he  had  no  furlough  under  General  Orders,  No.  130, 
of  1898. 

His  company  was  furloughed  under  General  Orders,  No. 
130,  of  1898,  from  December  21, 1898,  to  February  20, 1899. 

McCarthy  joined  his  company,  from  absent  sick,  December 

29. 1898,  and  was  reported  as  on  verbal  furlough  from  Decem- 
ber 30, 1898,  to  February  20,  1899,  when  mustered  out  with 
his  company. 

In  his  decision  dated  February  28, 1899,  the  Assistant  Comp- 
troller said: 

"  The  extra  pay  provided  for  by  the  act  of  January  12, 1899, 
was  in  lieu  of  the  furlough.  Therefore  any  officer  or  enlisted 
man  who  had  the  benefits  of  said  furlough,  although  he  may 
have  been  mustered  out  with  his  organization  after  January 

12. 1899,  is  not  entitled  to  extra  pay  under  the  act."  (5  Oomp. 
Dec,  534.) 

Upon  the  evidence  submitted  I  am  of  the  opinion  that 
McCarthy's  furlough,  from  December  30, 1898,  to  February  20, 
1899,  was  given  for  the  same  reason  as  that  given  his  company, 
to  wit,  under  General  Orders,  No.  130;  and  that,  having 
received  the  benefits  of  the  furlough  under  said  order,  he  is 
not  entitled  to  extra  pay  under  the  act  of  January  12, 1899,  or 
acts  amendatory  thereof.  The  fact  that  his  furlough  was 
shortened  a  few  days,  to  wit,  eight  or  nine  days,  by  delay  in 
joining  his  company,  is  not  a  sufficient  diminution  of  the 
furlough  to  entitle  him  to  extra  pay. 

The  decision  of  the  Auditor  is  disapproved. 


FEES  OF  CLERKS  OF  COURTS. 

A  clerk  of  court  is  not  entitled  to  credit  in  the  settlement  of  hie  accounts 
for  amounts  short  oharged  by  him,  aa  a  set-off  either  against  over- 
charges for  services  of  the  same  class  or  against  amounts  disallowed, 
the  items  short  oharged  never  having  been  presented  to  and  approved 
by  the  court  as  required  by  law. 
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A  clerk  of  court  is  not  entitled  to  folio  fees  as  part  of  the  certificate,  for 
the  words  and  figures  contained  in  the  roll  of  jurors  and  witnesses 
made  by  the  marshal,  upon  which  payment  is  made  and  upon  which  he 
indorses  his  certificate  to  the  effect  that  the  court  ordered  payment 
thereof. 

A  clerk  of  court  is  not  entitled  to  fees  for  entries  on  the  journal  of  the 
court,  as  for  general  entries  to  show  that  business  was  transacted; 
but  he  is  entitled  to  such  fees  in  the  specific  cases  or  for  the  miscella- 
neous business  to  which  the  entries  relate. 

A  clerk  of  court  is  not  entitled  to  folio  feeB  for  docket  entries,  that  service 
being  covered  by  docket  fees. 

A  elerk  of  court  is  not  entitled  to  folio  fees  for  entering  an  order  or  making 
a  record,  where  the  only  service  performed  is  the  filing  of  the  paper  in 
his  office. 

The  entry  on  the  docket  by  a  clerk  of  court  of  the  proceedings  in  a  case  is 
sufficient  to  show  to  which  of  the  three  docket  fees  provided  by  law 
he  is  entitled. 

A  clerk  of  court  is  not  entitled  to  the  fee  fixed  by  law  for  entering  the 
marshal's  return  on  a  mittimus,  where  the  only  entry  made  by  him  is 
the  notation  of  the  fact  that  the  writ  was  executed. 

A  clerk  of  court  is  not  entitled  to  per  diem  fees  for  attendance  at  court, 
where  the  record  on  the  journal  does  not  show  that  the  court  was 
actually  in  session  and  that  he  was  present,  either  in  person  or  by 
deputy,  on  the  days  for  which  such  fees  were  charged. 

A  clerk  of  court  is  not  entitled  to  mileage  for  travel  to  attend  court  dur- 
ing a  session  unless  the  court  adjourns  over  one  secular  day  or  more. 

The  positions  of  stenographer  to  the  circuit  jndge  and  of  deputy  clerk  are 
not  incompatible,  and  the  clerk  is  entitled  to  fees  for  services  per- 
formed for  him  by  a  person  holding  both  positions. 

(Decision  by  Comptroller  Traceicellj  October  24, 1899.) 

The  Attorney-General,  upon  the  report  of  William  H.  Moyer, 
special  examiner  for  the  Department  of  Justice,  requests  the 
revision  of  the  accounts  of  Enoch  E.  Marvin,  clerk  of  the 
United  States  circuit  and  district 'courts  for  the  district  of  Con- 
necticut, for  the  quarters  ending  June  30,  September  30,  and 
December  31, 1808,  and  March  31, 1800,  respectively,  and  that 
certain  charges  enumerated  in  said  report  which  were  allowed 
by  the  Auditor  in  his  settlements  of  said  accounts  be  now  dis- 
allowed and  recharged. 

The  Attorney-General's  objections,  involving  questions  both 
of  law  and  fact,  embrace  a  large  number  of  items  allowed  by 
the  Auditor  which  may  be  separated  into  different  series  or 
classes,  and  for  convenience  they  will  be  considered  in  the  order 
m  which  they  have  been  separated  by  the  clerk  in  his  reply  to 
the  request  for  revision. 

1.  The  first  class  of  items  relates  to  overcharges  for  making 
records,  and  includes  fees  for  entering  orders  to  pay  jurors  and 
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witnesses  and  for  making  final  or  complete  records  only,  in 
which  the  examiner  alleges  that  npon  a  careful  count  of  the 
entries  and  records  it  is  found  that  in  certain  instances  the 
clerk  overcharged  from  one  to  three  folios,  while  in  one  instance 
he  undercharged  one  folio,  and  recommends  that  the  over- 
charges be  disallowed  subject  to  the  undercharge. 

The  clerk  in  his  reply  says  that  the  charges  referred  to  were 
made  by  estimate,  as  is  his  invariable  practice,  and  that  upon 
a  careful  count  (embracing  the  periods  covered  by  these 
accounts),  the  first  he  has  ever  made,  he  finds  that  there  are 
20  folios  overcharged  and  21  folios  undercharged — i.  e.,  not 
charged — a  difference  of  1  folio  in  his  favor,  for  which  he  now 
claims  credit. 

I  should  have  no  hesitancy  in  adopting  the  views  indicated 
by  the  clerk  and  examiner  if  it  were  not  for  section  1  of  the 
act  of  February  22, 1875  (18  Stat.,  333),  which  provide 


"That  before  *  *  *  any  account  payable  out  of  the  money 
of  the  United  States  shall  be  allowed  by  any  officer  of  the 
Treasury  in  favor  of  clerks,  marshals,  or  district  attorneys,  the 
party  claiming  such  account  shall  render  the  same,  with  the 
vouchers  and  items  thereof,  to  a  United  States  circuit  or  dis- 
trict court,  and,  in  presence  of  the  district  attorney  or  his 
sworn  assistant,  »  *  *  prove  in  open  court,  to  the  satis- 
faction of  the  court,  by  his  own  oath  or  that  of  other  persous 
having  knowledge  of  the  facts,  •  •  •  ■  that  the  services 
therein  charged  have  been  actually  and  necessarily  performed 
as  therein  stated,"  &c. 

The  items  constituting  the  undercharge  referred  to  having 
never  been  included  in  any  account  presented  to  the  court,  it 
follows  that  as  to  them  the  mandatory  provisions  of  the  act 
cited  have  not  been  complied  with,  and  that  under  the  very 
terms  of  that  act  the  accounting  officers  are  precluded  from 
allowing  the  fees  now  claimed  therefor  as  a  set-off  either 
against  the  overcharges  in  the  same  class  of  services  or  against 
the  amounts  disallowed  in  the  settlement.  On  this  revision 
the  overcharges  which  have  been  allowed  and  paid  the  clerk 
will  be  disallowed  and  recharged,  but  the  undercharges  now 
claimed  can  not  be  allowed. 

It  is  suggested,  however,  that  the  latter  might  be  made  the 
subject  of  a  supplemental  account,  and  if  duly  presented  and 
approved,  as  required  by  the  act  cited,  would  doubtless  be 
duly  considered  by  the  accounting  officers. 

2.  This  item  relates  to  certificates  to  pay  rolls  of  jurors  and 
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witnesses,  in  which  the  clerk  charged  for  "2  certified  rolls" 
(original  and  duplicate),  aggregating  from  6  to  14  folios  in 
each  roll,  of  which  the  examiner  recommends  the  allowance  of 
one  folio.  The  Auditor  in'  the  settlements  of  the  accounts 
allowed  one  folio  for  each  original  and  duplicate  certificate  and 
disallowed  the  balance.  The  certificate  here  referred  to  is  the 
resnit  of  a  regulation  of  the  accounting  officers,  by  which  it  is 
provided  that  instead  of  the  copy  of  the  order  to  pay  that  had 
formerly  accompanied  these  rolls,  the  certificate  of  the  clerk 
indorsed  on  the  roll  to  the  effect  that  the  marshal  had  been 
ordered  by  the  court  to  pay  to  the  persons  whose  names  ap- 
peared thereon  the  several  amounts  set  opposite  their  names, 
would  be  sufficient  to  justify  credit  to  the  marshal  for  such 
payments,  the  object  being  to  reduce  the  cost  in  the  matter  of 
the  payment  of  jurors  and  witnesses. 

That  the  accounting  officers  had  the  power  to  make  such 
regulation  is  well  settled  by  the  case  of  Singleton  v.  United 
States  (22  Ot  01.,  118),  quoted  with  approval  in  United  States 
v.  Van  Duzee  (140  D.  8.,  169, 174-175). 

As  indicated  by  the  charge, "  2  certified  rolls,"  quoted  above, 
the  clerk  claims  folio  fees  for  the  whole  roll  in  duplicate,  and 
in  reference  thereto  in  his  reply  says: 

u  I  claim  that  these  pay  rolls  as  presented  to  me  to' certify 
are  presented  in  such  a  form  that  the  whole  roll  is  a  material 
part  of  the  certificate.  •  •  •  The  character  of  the  certifi- 
cate is  such  that  in  order  to  make  it  I  am  required  to  compare 
each  name  in  it  (average  26  names)  and  the  miles  of  travel, 
days  of  attendance,  and  amounts  connected  therewith  with  the 
names,  attendances,  and  amounts  written  in  an  original  order 
recorded  at  large  by  the  authority  of  statute  law  in  the  min- 
utes of  court.  Such  a  requirement  incorporates  the  whole  of 
the  roll  in  the  certificate  and  makes  it  a  part  thereof." 

I  think  the  clerk  mistakes  the  requirements.  The  account- 
ing officers  do  not  credit  the  marshal  with  payments  made  by 
him  to  jurors  and  witnesses  by  reason  of  the  fact  that  they 
attended  a  certain  number  of  days  and  traveled  a  certain  num- 
ber of  miles,  but  because  the  court  ordered  him  to  pay  them. 
The  facts  as  to  attendance  and  travel  are  a  proper  matter  of 
inquiry  by  the  court  upon  the  taxation,  but  when  the  inquiry 
is  completed  by  an  order  to  the  marshal  to  pay  and  the  mar- 
shal complies  with  that  order  the  inquiry  is  ended,  and,  so  far 
as  the  accounting  officers  are  concerned,  it  is,  under  the  provi- 
sions of  section  846,  Revised  Statutes,  conclusive,  whether  the 
taxation  be  right  or  wrong. 
22184— Vol.  6 25 
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Again,  if  the  view  taken  by  the  clerk  is  correct,  then  instead 
of  decreasing  the  expense  the  regulation  increases  it;  for  if  he 
furnished  the  certified  copy  as  formerly  he  would  be  entitled 
to  but  10  cents  a  folio  for  the  copy,  while  in  this  case  he  charges 
15  cents  a  folio  for  certifying  that  part  of  the  paper  which  he 
did  not  prepare,  under  the  claim  that  because,  in  order  to  cer- 
tify to  its  contents,  he  compared  it  with  the  record  it  necessa- 
rily became  a  part  of  the  certificate. 

I  am  unable  to  agree  to  this  contention.  If  it  is  sound  it 
would  seem  that  the  whole  of  every  certified  copy  of  a  paper 
or  record,  if  it  became  necessary  to  compare  it  with  the  orig- 
inal in  order  to  certify  it,  would  be  a  part  of  the  certificate. 

I  think,  however,  that  the  clerk  is  entitled  to  the  fees  for 
duplicate  certificates  of  one  folio  each  as  to  each  roll,  and  the 
action  of  the  Auditor,  both  as  to  allowances  and  disallowances, 
is  approved. 

3.  This  item  relates  to  charges  for  what  the  clerk  denomi- 
nates "  journal  entries  of  business,"  and  the  charge  as  it 
appears  in  one  of  the  accounts  is  as  follows:  "  Becording  in 
minutes  of  court  each  day  of  session  when  court  business 
was  transacted,  when  and  where  the  court  was  transacting 
business,  and  what  it  was,"  enumerating  the  days,  for  which  1 
folio  is-  charged,  except  in  a  few  instances  where  6,  7,  and  8 
folios  are  charged. 

In  his  settlements  the  Auditor  allowed  one  folio  for  each 
day,  and  suspended  all  charges  in  excess  thereof— that  is, 
where  more  than  one  folio  was  charged  for  any  one  day  he 
allowed  for  one,  and  suspended  the  charges  for  the  others. 

The  examiner  in  his  report  states  that  on  certain  days,  speci- 
fying them,  for  which  these  charges  were  made,  some  of  the 
entries  pertained  to  miscellaneous  business,  and  recommends 
that  the  charges  for  those  entries  be  allowed  and  the  residue 
disallowed,  adding: 

"  No  orders  for  opening  and  adjourning  court  are  entered  on 
the  minutes,  and  on  the  days  charged,  not  specified  in  my 
recommendation  for  disallowance,  the  business  transacted 
referred  to  cases  and  is  chargeable  against  the  case." 

As  to  this,  the  clerk  says  there  has  been  but  one  formal  open- 
ing of  either  of  the  United  States  courts  in  his  district  for 
many  years,  aud  consequently  could  be  no  entry  thereof;  that 
the  court  when  formally  opened  at  the  commencement  of  the 
term,  as  fixed  by  law,  remains  in  continuous  session  until  it  is 
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ended  by  the  formal  opening  of  the  next  term;  that  his  jour- 
nal and  minute  entries  are  as  full  as  they  have  ever  been  in 
that  district  for  a  hundred  years — in  fact,  more  so;  and  adds: 

"  After  the  law  required  that  not  only  should  the  court  be  in 
session  but  business  done  in  order  to  entitle  attorney,  marshal, 
clerk,  bailiffs,  etc.,  to  their  per  diems,  then  Judge  Shipman 
(44  Fed.  Rep.,  408)  held  that  the  act  places  the  burden  on  me 
of  showing  that  business  of  the  court  was  actually  transacted 
on  these  days. 

"  This  required  some  of  the  business  done  everyday  charged 
for  to  be  named  in  the  minutes  or  journal  for  the  protection  of 
all  the  officers  above  named,"  etc. 

It  is  evident  that  these  entries  were  not  made  primarily  for 
the  purpose  of  making  a  record  of  the  proceedings  in  the  sev- 
eral cases,  or  of  the  miscellaneous  business  transacted,  but  for 
the  purpose  of  establishing  affirmatively  the  right  to  per 
diems  under  Judge  Shipman's  decision ;  and  assuming  the  cor- 
rectness of  that  decision,  it  does  not  necessarily  follow  that  the 
clerk  is  entitled  to  the  fees  as  here  charged,  and  indeed  it 
might  be  that  this  notation  of  business  transaction  might  be 
in  cases  between  private  litigants  in  which  the  United  States 
had  no  interest,  and  while  it  might  be  sufficient,  and  doubtless 
would  be  under  the  decision  cited,  to  establish  the  right  to  per 
diems,  it  could  hardly  be  said  to  fix  the  cost  of  the  entry  upon 
the  United  States. 

The  formal  opening  and  adjournment  of  United  States  courts 
for  each  day  of  the  session  seems  to  be  contemplated  by  law, 
and  it  is  the  practice  in  a  great  majority  of  those  courts;  and 
it  is  also  the  practice  of  the  accounting  officers  to  allow  the 
clerk  folio  fees  for  entering  orders  opening  and  adjourning  the 
court;  and  if  it  were  not  for  the  plain  facts,  such  fees  might 
be  allowed  here  in  lieu  of  those  charged,  which  I  assume  to  be 
the  theory  upon  which  the  Auditor  based  his  action ;  but  under 
those  facts  I  do  not  see  how  it  can  be  a  charge  against  the 
United  States  as  for  general  or  miscellaneous  services  per- 
formed in  its  behalf. 

I  have  no  doubt  that  the  fee  of  15  cents  per  folio,  provided 
for  clerks  for  making  entries  and  records,  relates  primarily  to 
entries  and  records  on  the  journal  or  minutes  of  the  court, 
and  while  this  clerk  has  not  charged  for  the  entries  or  records 
now  under  consideration  as  such,  yet  he  is  entitled  to  the  fees 
therefor. 

I  conclude,  therefore,  that  the  clerk  is  not  entitled  to  the 
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charges  as  made  and  allowed,  bat  is  entitled  to  the  fees  for 
entries  of  miscellaneous  business  as  a  general  charge,  and  to 
the  entries  in  cases  as  specific  charges  in  the  cases  to  which 
they  respectively  relate,  and  they  are  allowed  as  such. 

4.  This  item  embraces  71  separate  items  of  recommendation 
by  the  examiner  relating  to  "  entries  in  minutes  of  journal,'1 
and  consists  of  two  classes,  the  one  being  specific  fees  for 
services  rendered  in  cases,  such  as  the  entry  of  continuances, 
discontinuances,  arraignments,  pleas,  judgments,  sentences, 
etc.,  orders  for  bench  warrants,  commitments,  etc.,  and  the 
other  for  entries  of  orders  approving  accounts  of  judicial  offi- 
cers, orders  appointing  referees  in  bankruptcy,  and  orders  des- 
ignating depositories  for  bankruptcy  funds  and  newspapers  for 
the  publication  of  bankruptcy  notices. 

The  grounds  of  the  examiner's  recommendations  are  indi- 
cated with  sufficient  clearness  by  the  following  extracts  from 
his  report:  - 

"May  24  (1898).  Entering  discontinuances  in  *  *  •  7 
cases,  and  entering  continuances  in  #  *  *  12  cases.  No 
discontinuances  or  continuances  have  been  found  entered  on 
the  minutes  of  the  district  court  in  these  cases. 

"Case  No.  1178,  United  States  v.  Catherine  Murphy,  May  24, 
7  separate  entries  charged.  Allow  one  continuous  entry,  as 
follows:  'Jeremiah  J.  Desmond  was  appointed  attorney  for 
Catherine  Murphy.  She  pleaded  guilty  and  a  hearing  was 
had  as  to  sentence.  She  was  sentenced  to  pay  a  fine  of  $150 
and  costs,  and  further  proceedings  adjourned  to  June  15.' 
Deduct  6  folios. 

•  «««•«• 

"  October  5.  Entering  « order  to  pay '  (approval  of)  United 
States  attorneys,  2  clerks,  Commissioner  Marvin's  and  Com- 
missioner Wight's  accounts.  Entry  is  in  words  as  follows: 
'  The  accounts  of  clerk  of  courts,  attorneys,  and  United  States 
commissioners  Marvin  and  Wight  were  approved  for  audit' 
Allow  1  folio  and  deduct  14  folios. 

"  Entering  orders,  appointing  referees  in  bankruptcy,  and 
copies  of  same  in  excess  of  the  following: 

"  October  5  (correct  date  August  20),  appointing  Parker, 
Hartford  County;  entry  contains  38  words  and  figures;  4 
folios  charged;  deduct  3  folios  for  entering  order  and  3  folios 
for  copy. 

"  October  5  (correct  date  October  10),  appointing  Newton, 
New  Haven  County;  Calef,  Middlesex  County,  and  Munn, 
Litchfield  County;  entry  for  these  three  is  continuous  and 
contains  38  words  and  figures;  allow  1  folio  for  entry  and  3 
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folios  for  3  copies;  deduct  11  folios  for  entry  and  9  folios  for 
copies. 

•  •**•*• 

"  October  8.  Eight  separate  charges  are  made  in  the 
account  for  making  designations  of  depositories  for  bank- 
ruptcy funds,  and  eight  separate  entries  of  orders  designating 
newspapers  for  bankruptcy  notices  are  also  charged.  The 
only  entries  I  was  able  to  find  are: 

"  *  October  15  the  court  passed  an  order  designating  the  New 
Haven  Leader  for  the  publishing  notices  in  bankruptcy  cases 
for  New  Haven  County.' 

" '  October  26  the  court  designated  several  newspapers  and 
banks  for  deposits  in  bankruptcy  cases.' " 

There  are  two  other  entries  of  like  character  and  extent  for 
which  the  examiner  recommends: 

"Allow  four  separate  entries  of  1  folio  each ;  deduct  12  folios 
for  entries  and  1  folio  for  each  of  the  8  copies." 

The  clerk,  in  reply  to  this  part  of  the  report,  says: 

"  There  is  not  a  single  charge  in  any  of  the  accounts  in  the 
period  covered  by  the  examiner's  search,  or  any  other  period, 
for  entries  in  the  journal  or  minutes. 

"  It  was  mere  fulsomeness  *  *  *  that  led  him  to  go  on 
from  page  to  page,  stating  in  more  than  50  paragraphs  that  he 
could  not  find  at  all,  or  only  to  a  partial  extent,  in  the  minutes 
what  was  charged  in  my  accounts  for  entries  in  the  docket,  as 
he  well  knew. 

•  *  «  «  •  •  • 

u  At  the  foot  of  the  accounts  *  »  *  was  also  my  notice. 
•  •  •  « Each  of  the  above  entries  was  separate  and  distinct 
as  to  time  (some  other  business  intervening)  in  the  term  or 
"pony"  docket,  which  is  a  docket  made  up  by  the  clerk  for 
each  term  and  containing  only  the  cases  pending  at  the  term. 
It  is  a  paper  docket  and  not  capable  of  preservation.  At  the 
end  of  each  term  these  docket  entries  are  copied  at  one  and 
the  same  time  into  the  permauent  docket  of  the  court  which 
contains  all  the  cases  in  chronological  order  for  mauy  years. 
It  is  a  bound  and  indexed  book  and  is  constantly  referred  to 
by  the  judges  and  officers  of  the  court  for  information  as  to 
the  disposition  of  cases  in  previous  terms  and  years.  There 
are  also  record  books  of  the  court  in  which  the  pleadings, 
information,  indictments,  and  final  judgments  are  recorded  in 
extenso.  But  these  are  not  so  convenient  for  reference  as  the 
permanent  docket,  as  one  of  the  former  covers  ordinarily  as 
long  a  period  of  time  as  five  of  the  latter.' 

"  Perhaps  not  all  the  continuances  are  noted,  but  the  reentry 
of  the  case  in  the  next  term  shows  that  it  was  continued  and 
is  chargeable  for  the  same  purpose." 
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Theu,  after  commenting  upon  tbe  examiner's  report  and  say- 
ing in  effect  that  it  has  been  the  long-continued  practice  of  his 
court,  established  and  maintained  by  a  long  line  of  clerks,  to 
make  these  entries  on  the  docket,  he  adds : 

"  Surely  I  understand  by  40  U.  S.,  199,  that  any  order  of  any 
consequence  in  a  case  after  it  has  been  docketed,  not  apper- 
taining to  the  actual  trial,  entitles  the  clerk  to  a  charge  for 
entry,  consequently  that  every  one  of  my  docket  entries  after 
entry  of  a  case  is  chargeable  in  the  law." 

Eelative  to  the  approval  of  accounts  and  orders  appointing 
referees,  etc.,  he  says : 

u «  •  •  There  have  been  about  24  orders,  of  about  3  folios 
each,  appointing  referees  in  bankruptcy,  depositaries  for  bank- 
ruptcy moneys,  and  newspapers  for  bankruptcy  notices  this 
year,  about  50  orders  every  year,  about  3  folios  each,  approving 
accounts  of  court  officers  for  audit.  What  absurdity  to  use  up 
the  amount  of  journal  required  if  these  were  spread  at  large  on 
the  minutes  when  the  order  approving  can  as  well  be  entered 
of  record  by  filing  with  the  duplicate  account,  where  the  two 
can  at  any  moment  be  referred  to  in  conjunction.  Judge  Ship- 
man,  in  1875,  adopted  this  method  of  entering  orders  of  record 
approving  accounts  of  court  officers,  and  the  courts  here  have 
ever  since  adhered  to  it,  and  the  approval  of  many  examiners 
of  the  Department  of  Justice  has  been  given  to  it." 

It  is  seen  that  the  "entries"  now  under  consideration  were 
made  in  two  diflferent  ways,  the  one  by  entry  upon  the  docket 
and  the  other  by  the  filing  of  the  original  order  in  its  proper 
place  in  the  clerk's  office. 

Before  going  into  the  direct  consideration  of  this  item  I  think 
it  well  to  say  that  the  clerk  is  in  error  when  he  says  that  no 
journal  or  minute  entries  have  been  charged  for  in  the  accounts 
now  under  revision,  for,  as  shown  by  the  accounts  (see  item  3 
hereof),  that  is  exactly  what  he  did  do.  What  he  meant,  prob- 
ably, is  that  these  journal  entries  were  not  charged  for  in  the 
items  of  the  accounts  where  the  fees  in  cases  or  for  orders 
approving  accounts,  etc.,  were  charged,  but,  as  said  above,  he 
did  charge  for  them,  and  in  doing  so  made  two  charges  for 
practically  simultaneous  entries  of  the  same  proceeding,  the 
one  not  so  full,  perhaps,  as  the  other,  but  nevertheless  the  same. 

Now,  if  the  clerk's  contention  that  he  may  make  entries  on 
the  journal  of  some  of  the  business  transacted  each  day  in  order 
to  establish  affirmatively  his  right  to  per  diems,  and  charge  for 
them,  and  at  the  same  time  enter  the  same  proceeding  some- 
where else  and  charge  for  that,  what  is  there  in  law  to  pre- 


Digitized  byLjOOQlC 


FEES  OF  CLERKS  OF  COURTS.         391 

elude  him  from  entering  all  the  proceedings  of  the  day  upon 
the  minutes  and  charging  for  them  under  the  general  head  of 
entries,  showing  "when  court  business  was  transacted,"  etc,, 
and  at  the  same  time  entering  the  same  proceedings  some- 
where else,  charging  again,  and  thus  increasing  his  emoluments 
exactly  100  per  cent.  It  will  not  do  to  Bay  that  for  the  pur- 
pose of  showing  that  business  was  tranacted  the  clerk  will  or 
should  be  brief  and  confine  himself  to  1  folio  per  day,  for  if 
he  is  entitled  under  the  law  to  1  folio  per  day  he  is  entitled  to . 
all  that  may  be  necessary  to  establish  the  fact  that  business 
was  transacted. 
I  will  now  consider  the  fees  directly  involved  in  this  item: 
First,  the  clerk  bases  his  right  to  fees  for  "docket  entries" 
upon  two  grounds,  the  one  under  the  long-continued  and,  as 
he  says,  very  satisfactory  practice  of  the  courts  of  which  he 
is  now  the  clerk,  and  the  other  upon  the  amended  decision  in 
United  States  v.  Van  Duzee  (140  U.  S.,  199). 

In  the  Van  Duzee  case  the  items  at  issue  were  for  journal  or 
minute  entries  of  "orders  for  trial  and  recording  the  verdict," 
which  the  accounting  officers  contended  were  covered  by  the 
docket  fee,  and  the  court  at  first  bearing  sustained  this  con- 
tention (140  C  S.,  175).  Subsequently,  however,  the  court 
reconsidered  its  former  decision,  as  follows  (199): 

"  Upon  a  reconsideration  of  the  seventh  paragraph  of  our 
opinion  in  this  case,  we  have  come  to  the  conclusion  that  the 
item  for  entering  the  orders  for  trial  and  recording  the  verdict 
should  be  allowed.  We  think  the  docket  fee  of  $3  was  in- 
tended to  cover  the  entry  of  the  case  upon  the  docket,  index- 
ing the  same,  making  cotemporaneous  minutes  and  entries 
upon  the  docket  or  calendar,  and  such  other  incidental  serv- 
ices as  are  not  covered  by  other  clauses  of  the  statute.  Where, 
however,  the  entry  is  not  a  mere  memorandum,  but  requires  to 
be  made  part  of  a  permanent  record,  it  is  a  proper  subject  for 
a  charge  per  folio." 

Since  the  rendition  of  this  judgment  it  has  been  the  invari- 
able practice  of  the  accounting  officers  to  allow  folio  fees  for 
all  entries  of  proceedings  required  "  to  be  made  part  of  a  per- 
manent record  "  upon  the  journal  or  minutes  of  the  court,  but 
it  has  not  been  their  practice  to  allow  for  docket  entries,  and 
in  fact  but  comparatively  few  clerks  charge  for  them. 

It  will  be  observed  that  the  court  mentions  four  specific 
services  covered  by  the  docket  fee :  First,  the  entry  of  the  case 
upon  the  docket;  second,  indexing  the  same;  third,  making 
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cotemporaneous  minutes,  and,  fourth,  entries  upon  the  docket 
or  calendar;  and  under  this  decision  further  discussion  would 
seem  to  be  unnecessary  were  it  not  for  the  contention  of  the 
clerk  that  this  opiniou  entitles  him  to  all  of  his  docket  entries. 

This  contention  is  evidently  based  upon  the  view  that  the 
expression  u  making  cotemporaneous  minutes  and  entries  on 
the  docket  or  calendar"  refers  only  to  entries  on  the  docket, 
as  if  it  read  making  cotemporaneous  minutes  on  the  docket 
and  cotemporaneous  entries  on  the  docket.  1  do  not  think 
this  a  proper  interpretation  of  the  decision.  It  is  somewhat 
difficult  to  determine  just  what  is  meant  by  "  cotemporaneous 
minutes"  as  here  used  and  what  they  are  cotemporaneous 
with,  but  in  my  opinion  it  relates  to  the  rough  minutes  made 
at  the  time  of  or  cotemporaneous  with  the  trial,  and  this  seems 
to  be  strengthened  by  the  use  of  the  word  u  making"  instead 
of  " entering,"  as  well  as  by  the  expression  in  the  next  para- 
graph, that  where  the  "entry  is  not  a  mere  memorandum,  but 
requires  to  be  made  part  of  a  permanent  record,  it  is  a  proper 
subject  for  a  charge  per  folio,"  the  "permanent  record  "re- 
ferred to  doubtless  being  the  record,  spread  upon  the  journal, 
as  was  the  case  as  to  the  two  items  referred  to  in  that  opinion. 

As  to  the  long-continued  practice  referred  to  by  the  clerk,  I 
do  not  think  his  right  to  the  fees  claimed  depend  so  much 
upon  the  practice  as  upon  the  fact  whether  the  services  were 
actually  performed  as  required  by  law. 

The  late  Comptroller,  however,  seems  to  have  reached  a  dif- 
ferent conclusion,  for  on  an  appeal  by  A.  H.  Davis,  clerk  of 
the  United  States  courts  for  the  district  of  Maine,  where  the 
practice  is  very  similar  to  that  of  the  courts  in  Connecticut, 
and  upon  the  fact  that  the  services  charged  for  by  Mr.  Davis 
were  for  entries  in  the  docket,  of  the  briefest  character,  he 
held: 

"As  the  practice  in  the  United  States  courts  in  Maine  sanc- 
tioned by  the  judge,  to  make  entries  on  the  docket  in  the  man- 
ner in  which  such  entries  have  been  made  by  Mr.  Davis,  has 
continued  for  nearly  one  hundred  years,  such  practice  must  be 
deemed  legal;  and  as  it  has  always  been  the  practice  to  charge 
both  the  Government  and  private  litigants  folio  fees  for  such 
entries,  such  fees  will  be  allowed."    (Ms.  Dec,  vol.  2,  p.  673.) 

Giving  due  weight  to  the  facts  recited  by  the  late  Comp- 
troller, 1  can  not,  in  the  face  of  the  Van  Duzee  decision,  agree 
to  his  conclusions.  It  is  evident  from  the  expression  "iu  the 
manner  iu  which  such  entries  have  been  made  by  Mr.  Davis." 
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that  they  were  not  full  entries  bat  only  memoranda,  and  I 
think  it  may  be  safely  assumed  that  the  entries  by  Mr.  Marvin 
were  of  the  same  character,  for  it  is  scarcely  probable  that  the 
whole  proceeding,  including  as  is  often  the  case,  orders,  de- 
crees, judgments,  senteuces  of  considerable  length,  are  entered 
at  large  upon  the  docket. 

Second,  I  do  not  think  the  filing  of  an  order  constitutes  such 
service  as  entitles  the  clerk  to  the  fee  of  15  cents  a  folio  as  for 
entering  or  making  a  record.  It  seems  to  me  that  the  provi- 
sion for  that  fee,  which  is  not  an  illiberal  one,  implies  a  corre- 
sponding service,  and  where  it  says  15  cents  a  folio  for  entering 
an  order,  it  means  for  entering,  not  filing.  In  order  to  earn 
this  fee  the  order  must  be  entered  on  the  record;  that  is, 
recorded  or  spread  at  length  on  the  record  book. 

As  to  the  practice  and  convenience  thereunder,  I  can  say 
nothing.  I  have  no  desire  nor  is  it  my  province  to  regulate 
the  practice  of  the  courts,  and  I  could  not  change  them  if  I 
would;  but  it  is  my  province  to  construe  the  statutes  relative 
to  matters  of  accounting,  and  I  have  invariably  held  that  where 
there  is  no  legal  service  there  is  no  compensation. 

With  reference  to  continuances  not  noted,  it  is  only  necessary 
to  say  that  while  "the  reentry  of  the  case"  at  the  next  term 
shows  that  the  case  must  have  been  continued,  yet  that  fact 
does  not  authorize  the  fee  for  " entering  a  continuance,"  the 
actual  service  for  which  the  fee  is  provided  not  having  been 
rendered. 

I  hold  that  entries  upon  the  docket  are  covered  by  the 
docket  fee,  and  that  the  filing  of  an  order  is  not  such  making 
or  entering  of  a  record  as  to  entitle  the  clerk  to  the  folio  fees 
provided  by  law  for  entering  or  making  a  record. 

5.  This  item  relates  to  docket  fees  of  which  the  examiner 
recommends  certain  disallowances,  to  wit: 

No.  1178,  June  quarter,  $2,  because  the  case  had  not  been 
ended. 

Nos.  1180, 1181,  December  quarter,  $1  of  the  $2  charged  in 
each  case  because  the  defendants  pleaded  "guilty." 

Nos.  1185, 1187,  December  quarter,  1183, 1194, 1196,  March 
quarter,  like  allowance  and  disallowance,  because  the  min- 
utes of  the  court  do  not  show  that  the  defendants  pleaded  "  not 
guilty." 

No.  1193,  December  quarter,  like  action  because  the  de- 
murrer was  sustained,  and  no  plea  of  not  guilty  was  entered. 
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No.  1200,  March  quarter,  $1,  because  the  grand  jury  found 
"No  hill." 

The  fee  in  No.  1178  was  disallowed  by  the  Auditor,  and  the 
clerk,  after  referring  to  that  fact,  says: 

"  Iu  Nos.  1180, 1181, 1185, 1187,  and  1193  82  docket  fees  were 
charged  and  allowed  on  issue  joiued,  and  the  docket  entries 
show  it.    The  minutes  never  contain  such  entries." 

He  makes  no  reply  as  to  Nos.  1183, 1194, 1196,  and  1200. 

The  accounts  show  that  in  Nos.  1180,  1181,  1183, 1185, 1187, 
1194,  and  1196,  pleas  of  not  guilty  were  entered  and  withdrawn 
prior  to  the  entry  of  the  pleas  of  guilty,  and  in  No.  1193  a 
demurrer  was  interposed,  which  was  sustained  and  the  case 
dismissed. 

If  these  facts  as  shown  by  the  account  are  sustained  by  the 
record,  the  clerk  is  entitled  to  the  fees  as  charged  and  allowed. 
The  joinder  of  issue  may  be  either  of  law  or  fact  and  does  not 
depend  alone  upon  a  plea  of  not  guilty;  a  demurrer  raises  an 
issue  of  law,  and  when  the  determination  of  the  case  results 
from  the  trial  of  that  issue  the  clerk  is  entitled  to  the  fee  of 
$2  prescribed  therefor. 

In  BrooWs  case  (MS.  Dec.,  vol.  7,  p.  312)  it  was  held  that 
the  facts  as  shown  by  the  record  determined  the  docket  fee  to 
which  the  clerk  was  entitled,  the  record  there  referred  to  being 
the  minutes  or  journal  of  the  court;  so,  that  being  the  mle,  it 
follows  necessarily  that  there  must  be  a  record  of  the  proceed- 
ings had  in  the  case,  otherwise  there  could  be  no  such  deter- 
mination. 

I  have  held  that  "docket  entries"  are  covered  by  the  docket 
fee,  but  it  does  not  follow  nor  was  it  decided  that  dockets  are 
not  records  of  the  court,  the  decision  being  only  that,  there 
were  no  folio  fees  provided  for  such  entries,  they  being  other- 
wise provided  for,  and  while  I  am  of  the  opinion  thfet  all  the 
proceedings  of  the  court  should  be  recorded  on  its  journal,  yet 
I  am  not  prepared  to  hold  that  the  entry  upon  the  docket  of 
the  fact  that  the  defendant  pleaded  "  not  guilty"  is  not  suffi- 
cient to  show  the  clerk's  right  to  the  docket  fee  provided  on 
trial 8  where  issue  is  joined. 

The  docket  fee  in  No.  1200,  wherein  no  bill  was  returned, 
was  disallowed  by  the  Auditor,  and  the  charge  therefor  was 
doubtless  made  by  mistake,  the  rule  being  so  well  settled  as 
to  negative  the  conclusion  that  Mr.  Marvin  is  or  was  not 
cognizant  of  it.     United  States  v.  Van  Duzee,  supra. 
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I  conclude  that  the  clerk  is  entitled  to  the  docket  fees  allowed 
by  the  Auditor,  and  the  allowance  is  sustained. 

6  and  7.  These  items  relate  to  returns  on  writs,  the  former 
to  subpoenas  and  the  latter  to  mittimuses.  There  are  no 
charges  for  returns  on  subpoenas  in  the  accounts  under  revision, 
therefore  only  those  on  mittimuses  will  be  considered. 

The  reply  of  the  clerk  indicates  with  sufficient  clearness  the 
objections  of  the  Attorney-General  to  these  charges,  and  is  as 
follows: 

"I  consider  my  returns  in  the  dockets,  as  reported  by  the 
examiner,  entirely  sufficient.  In  this  State  the  entry  of  return 
on  all  processes  is  usually  of  the  briefest  character  for  writs 
'served  personally,'  'served  by  copy/  4 served  by  reading;'  on 
commitment,  4body  committed,'  •  •  •  and  I  consider  such 
as  I  have  made  sufficient  in  the  law." 

In  Gaston's  case,  decided  the  25th  ultimo,  I  held  that  the 
entry  "  Warrant  executed  at  Habersham  County  and  returned 
before  me  by  Deputy  Marshal  B.  B.  Landers  and  filed  6th  day 
of  July,  1899,"  was  not  an  entry  of  tbe  return  for  which  the 
statutory  fee  of  15  cents  is  provided,  it  being  ouly  a  statement 
of  the  fact  that  the  writ  was  executed  and  returned  (6  Oomp. 
Dec.,  287),  and  in  this  case,  where  the  entry  is  much  briefer, 
the  same  rule  must  apply,  and  the  clerk  will  be  recharged  on 
this  revision  with  the  fees  allowed  him  tor  entering  returns  on 
mittimuses. 

8.  This  item  refers  only  to  fees  charged  in  the  March  quar- 
ter, 1898,  accounts,  and  is  not  considered. 

9.  This  item  relates  to  per  diems  and  mileage,  and  the  recom- 
mendations for  disallowance  are  based  upon  the  following 
facts,  as  stated  by  the  examiner: 

"Owing  to  the  incomplete  condition  of  the  minutes  of  this 
court  it  was  almost  impossible  to  correctly  determine  what 
dates  the  clerk  actually  attended  the  court.  Duriug  the  cal- 
endar year  1898  I  find  the  name  of  the  judge  present  holding 
tbe  district  court  entered  on  the  minutes  of  the  said  court  only 
four  times  and  the  presence  of  the  clerk  entered  but  once,  and 
from  January  1, 189)),  to  March  31, 1899,  the  name  of  the  judge 
and  clerk  present  are  each  entered  but  once.  •  •  *  From 
the  minutes  of  this  court  the  following  days  for  which  per 
diems  were  charged  should  not  be  allowed,  the  minutes  failing 
to  show  that  the  court  was  opened  November  12, 1898,  Decem- 
ber 19  and  29,  at  New  Haven,"  and  "  mileage  to  attend,  Decem- 
ber 19  and  29." 

Then  follows  a  recommendation  for  the  disallowance  of  per 
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diems  and  mileage  because  they  are  also  charged  for  attend- 
ance! etc.,  on  the  "circuit  court"  at  same  place,  some  of  which 
were  charged  and  some  not,  bnt  all  of  those  charged  were  dis- 
allowed or  suspended  by  the  Auditor  except  per  diem  charged 
for  November  23, 1898. 
The  examiner  also  says: 

"On  December  14, 1898,  the  only  business  shown  on  the 
minutes  of  the  court  is  an  order  for  the  payment  of  witnesses 
for  October  5  and  6.  The  order  bears  date  of  October  7,  and 
this  entry  is  evidently  an  error.  Deduct  the  per  diem  for 
December  14." 

"In  regard  to  the  charge  of  per  diems  I  should  report  for 
the  information  of  the  accounting  officers  who  pass  upon  this 
clerk's  accounts,  that  in  conversation  with  me  he  maintained 
that  he  is  entitled  to  charge  a  per  diem  for  attendance  upon 
the  court  whether  he  is  in  actual  attendance,  either  by  himself 
or  by  his  sworn  deputy,  or  not.  In  other  words,  he  maintains 
that  he  is  entitled  to  charge  for  constructive  attendance." 

These  remarks  and  recommendations  were  made  with  refer- 
ence to  the  district  court,  but  the  examiner  says  they  apply 
equally  to  the  circuit  court,  and  adds: 

"In  no  instance  do  the  minutes  of  the  court  (circuit),  from 
January  1,  1898,  to  March  31,  1899,  show  the  presence  or 
absence  of  the  clerk." 

He  recommends  that  per  diems  for  the  following  days  be  dis- 
allowed "  because  the  minutes  do  not  show  that  the  court  was 
opened  at  the  place  named  on  the  dates  charged  ": 

Hartford,  November  10  and  17, 1898,  and  January  4, 1899. 

New  Haven,  May  12,  June  11,  24,  and  30,  October  22,  and 
December  26, 1898,  and  mileage  to  attend  October  22. 

He  also  recommends  the  disallowance  of  certain  per  diems 
charged  for  attendance  on  the  courts  at  Magnolia,  Mass.,  and 
London,  England.  These  charges  were  disallowed  by  the 
Auditor,  and  are  now  conceded  to  be  erroneous  by  the  clerk. 

An  examination  of  the  accounts  show  that  no  charge  is 
made  for  per  diem  or  mileage  on  December  29, 1898,  and  that 
the  charge  for  mileage  October  22  has  not  been  allowed. 

As  to  the  per  diems  in  question  the  clerk  says: 

"  It  is  true  that  the  minutes  of  court  do  not  show  my  attend- 
ance, nor  that  of  any  court  officer,  except  on  the  opening  day  of 
every  session.  *  *  *  It  is  not  true  that  the  minutes  do  not 
show  that  the  court  was  opened  and  in  session  on  every  day 
for  which  a  per  diem  is  charged  in  my  accounts.    They  dis- 
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thtctly  show  this  on  the  opening  day,  and  that  no  adjournment 
of  court  took  place  thereafter  till  the  next  term  was  opened, 
and  the  examiner  probably  well  knows,  as  laid  down  iu  United 
State*  v.  Pitman  (147  U.  S.,  670),  that  when  the  court  is  once 
opened,  how  long  it  shall  remain  open  is  a  question  for  the  pre- 
siding judge  only*  It  appearing  by  the  minutes  that  the  court 
was  lawfully  opened  on  all  the  days  charged  for  and  that  some 
court  business  was  done  on  each  of  them,  enough  is  shown  to 
entitle  me  to  my  per  diem  for  each,  because  to  have  '  court 
actually  in  session'  meets  the  requirement  of  section  828,  and 
to  have  '  court  business  done9  that  of  the  amendatory  act  of 
1866.  •  •  •  But  I  was  in  fact  present  upon  all  these  days 
personally,  or  by  sworn  deputy,  or  expressly  excused  from 
attendance  by  the  judges  in  order  to  attend  to  more  pressing 
business  in  the  clerk's  office,"  etc* 

Whether  court  is  open  or  not  is  a  fact  which,  in  my  opinion, 
can  be  established  only  by  affirmative  evidence;  but  even  if  it 
were  otherwise,  and  the  fact  that  the  minutes,  after  showing 
the  formal  opening,  show  no  adjournment  until  the  commence- 
ment of  the  next  regular  term,  establishes  the  fact  that  these 
courts  were  open  during  the  whole  of  that  period,  yet  that 
does  not  prove  that  a  session  was  held  every  of  such  days, 
or  that  the  judge  was  present,  or  that  business  was  transacted, 
or  that  the  clerk  and  other  court  officers  were  present;  and  it 
is  certain  that  at  least  two  of  these  facts  are  requisite  to  the 
earning  of  per  diem  fees. 

In  Pitman's  case,  cited  by  the  clerk,  per  diem  fees  were 
allowed  for  attendance  under  sections  583  and  672,  Revised 
Statutes,  and  upon  days  when  sessions  of  the  court  "were 
appointed  to  be  holden  by  the  presiding  judge  thereof;"  and 
in  McMuUen  v.  United  States  (146  IT.  8.,  360)  per  diems  were 
not  allowed  for  days  when  the  court  was  not  in  session, 
although  the  current  term  had  not  expired. 

So  it  is  seen  that  in  order  to  entitle  the  clerk  to  per  diems 
the  court  must  be  in  actual  session  and  he  must  be  in  attend- 
ance thereon.  This  attendance  may  of  course  be  either  in  per- 
son or  by  deputy,  but  it  must  be  actual,  because  constructive 
fees  can  not  be  allowed.    PressnelVs  case  (4  Oomp.  Dec.,  239). 

Nor  does  this  case  as  presented  meet  those  requirements. 

In  the  case  of  Marvin  v.  United  States  (44  Fed.  Rep.,  408), 
cited  by  Mr.  Marvin  in  support  of  his  charges  for  "journal 
entries  of  business"  (see  item  3  hereof),  Judge  Shipman  held 
that  under  the  act  of  August  4, 1886  (24  Stat,  253),  which  pro- 
vides that  no  per  diem  fee  shall  be  paid  to  the  clerk  "  except 
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for  days  when  business  is  actually  transacted  in  court,"  the 
burden  of  showing  that  fact  was  placed  upon  the  clerk,  and  he 
disallowed  charges  for  sixteen  days'  attendance  because  the 
minutes  "did  not  show  what  business  was  done." 
The  judge  says: 

"  The  minutes  simply  show  that  court  was  opened  and  ad- 
journed, and  although  the  petitioner  says  that  doubtless  busi- 
ness of  the  court  was  transacted,  he  does  not  show  what  it  was 
within  the  proper  meaning  of  that  language  (that  of  the  act 
above  cited),  and  I  am  therefore  compelled  to  disallow  the 
item." 

Now,  if  the  judge  who  presided  over  the  court  in  which  these 
per  diems  were  alleged  to  have  been  earned  could  not,  in  face 
of  the  fact  that  the  minutes  of  the  court  did  show  that  court 
was  opened  and  adjourned,  hold  that  court  business  was  trans- 
acted on  the  days  charged  for,  but  held  that  the  failure  of  the 
minutes  to  show  that  fact  compelled  him  to  disallow  those 
charges,  how  can  I  assume  and  hold  that  the  court  was  in 
actual  session  and  the  clerk  present  in  court  on  the  days  now  in 
question,  either  in  person  or  by  sworn  deputy,  in  the  absence 
of  any  record  evidence  of  that  fact,  especially  in  view  of  the 
alternative  statement  of  the  clerk  that  he  was  so  present 
unless  expressly  excused  from  attendance f 

"  Fees  allowed  to  public  officers  are  matters  of  strict  law, 
depending  upon  the  very  provisions  of  the  statute.  They  are 
not  open  to  equitable  construction  by  the  courts,  nor  to  dis- 
cretionary action  on  the  part  of  the  officials."  United  States 
v.  Shields  (153  U.  8.,  88, 91). 

This  question  of  per  diems  has  been  of  no  little  perplexity 
to  the  accounting  officers,  to  whom  it  has  presented  itself  in 
many  varied  forms,  and  it  is  difficult  of  solution ;  but  it  seems 
to  me  that  if  clerks  were  careful  to  make  proper  records  much 
of  the  difficulty,  as  well  as  of  trouble  and  vexation  to  them- 
selves, would  be  avoided. 

The  only  remaining  per  diem  is  that  for  December  14, 1898, 
which  the  examiner  concludes  was  charged  by  mistake.  As 
the  clerk  makes  no  reply  to  the  examiner's  statements,  I  as- 
sume them  to  be  correct  and  that  the  per  diem  for  that  day 
was  charged  by  mistake. 

As  to  charges  for  mileage  referred  to  in  the  examination 
report,  only  that  for  December  19  was  allowed  by  the  Auditor. 

The  clerk  contends  that  all  his  travel  to  attend  court,  when 
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the  court  is  held  elsewhere  than  at  his  official  home  (Hart- 
ford)— 

"is  necessary  travel,  because,  in  the  first  place,  the  clerk  is 
required  by  statute  to  reside  at  the  clerk's  office;  to  do  this 
he  must  go  to  and  from  it  daily  to  the  court,  wherever  the 
court  may  be.  If  I  stayed  at  New  Haven  nights  and  Sundays 
for  a  term  I  should  not  be  residing  here." 

It  is  not  necessary  to  discuss  this  question.  It  is  well  set- 
tled by  the  case  of  United  States  v.  Shield*,  supra*  which  holds 
that  mileage  fees  for  travel  to  attend  court  during  a  continu- 
ous session,  unless  the  court  adjourns  over  an  intervening 
secular  day,  can  not  be  allowed. 

I  think  the  settlements  by  the  Auditor  are  practically  in 
conformity  with  the  decision,  and  am  not  disposed  to  interfere 
with  his  action. 

Upon  the  law  and  the  facts  in  this  case  I  hold  that  the  clerk 
is  not  entitled  to  the  per  diems  allowed  by  the  Auditor  for 
November  12  and  December  14  and  19, 1898,  in  the  district 
court,  and  May  12,  June  11, 24,  and  30,  October  22,  November 
10  and  17,  and  December  26, 1898,  and  January  4,  1899,  in  the 
circuit  court;  and  that  he  is  entitled  to  the  mileage  allowed 
by  the  Auditor,  but  no  more.  The  accounts  will  be  revised 
accordingly. 

10.  This  item  relates  to  attendance  by  deputy  and  is  sub- 
mitted for  the  purpose  of  ascertaining  "  whether  or  not  a  sal- 
aried employee  of  the  Government  can  earn  per  diem  fees  for 
clerk  "  as  the  deputy  of  the  latter. 

The  facts  appear  to  be  that  Richard  F.  Carroll  is  employed 
by  the  United  States,  through  the  Department  of  Justice,  as 
stenographer  to  Judge  Shipman  at  Hartford,  at  a  salary  of 
$400  per  annum,  and  that  he  is  also  the  sworn  deputy  of  the 
clerk,  whether  generally  or  at  Hartford  alone  does  not  appear, 
at  a  compensation  of  $15  a  week,  paid  of  course  by  the  clerk. 

The  question  of  compatibility  of  offices  and  employments  has 
been  before  this  office  many  times,  but  has  almost  if  not  inva- 
riably related  to  employments  wherein  the  Government  paid 
both  salaries,  and  while  the  rules  laid  down  in  the  decisions 
thereon  can  not  apply  directly  to  the  case  at  bar,  because  of 
different  facts,  yet  I  think  the  principles  are  practically  the 
same. 

It  has  been  held  that  there  is  no  incompatibility  between 
the  positions  of  field  deputy  marshal  and  crier  for  the  court 
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(3  Comp.  Dec.,  163);  nor,  prior  to  the  act  of  May  28, 1896  (29 
Stat.,  184),  between  the  office  of  circuit  court  commissioner 
and  crier  (id.,  432) ;  nor  between  the  employment  of  crier  of 
the  circuit  court  of  appeals  and  crier  of  the  circuit  and  district 
courts  (2  Oomp.  Dec.,  520);  office  deputy  marshal  and  crier  (4 
Oomp.  Dec.,  7) ;  nor  between  the  positions  of  machinist  in  the 
Navy  and  machinist  of  the  Commission  of  Fish  and  Fisheries 
(5  Comp.  Dec.,  9) ;  and  that  the  persons  so  employed  were 
entitled  to  the  compensation  fixed  for  both  positions. 

Following  the  spirit  of  these  decisions,  I  have  no  hesitancy 
in  holding  that  the  positions  of  stenographer  to  Judge  Ship- 
man  and  deputy  to  Mr.  Marvin  are  not  incompatible,  and  that 
there  being  no  legal  impediment  to  the  holding  of  the  latter 
office,  Mr.  Carroll  may  earn  per  diems  for  his  principal  in 
attending  the  United  States  courts. 


REGIMENTAL  AND  COMPANY  RENDEZVOUS. 

The  term  "  rendezvous  "  in  the  provision  of  the  act  of  March  3,  1899,  for 
pay  of  company  officers  of  immune  regiments  "from  the  time  each 
organized  company  reported  at  rendezvous  as  a  company  for  service" 
includes  both  regimental  and  company  rendezvous  established  by 
proper  authority  under  orders  from  the  War  Department. 

(Decision  by  Comptroller  Tracewell,  October  25, 1899.) 

The  Auditor  for  the  War  Department,  under  date  of  October 
4, 1899,  has  transmitted  to  this  office  the  following  decision  for 
approval,  disapproval,  or  modification: 

"  Jesse  Lee  Hall,  captain  Company  M,  First  United  States 
Volunteers,  has  presented  a  claim  to  this  office  for  pay  prior 
to  remuster  under  the  act  of  March  3, 1899. 

"  The  act  of  March  3, 1899  (30  Stat.,  1065),  among  other  things, 
provides  that  the  company  and  regimental  officers  of  the  spe- 
cial immune  regiments  shall  be  paid  only  from  the  time  when 
they  personally  reported  for  duty. 

"Under  date  of  August  15,  1899  (6  Comp.  Dec..  118),  the 
Comptroller  held  that  each  company  commissioned  officer  of 
the  special  or  immune  regiments  was  entitled  to  the  pay  of  his 
grade  from  the  time  he  personally  reported  for  duty  on  or  after 
the  date  his  company,  duly  organized  as  a  company,  reported 
at  rendezvous. 

"  The  question  arises  in  this  case  as  to  which  rendezvous 
was  intended,  the  company  or  the  regimental. 

44 1  am  of  the  opinion,  and  so  decide,  that  the  latter  was  con* 
templated  in  the  act,  and  that  it  was  the  intention  of  Congress 
to  give  each  company  commissioned  officer  of  the  special  or 
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immune  regiment,  known  as  United  States  Volunteers,  the 
pay  of  his  grade  from  the  time  he  personally  reported  for  duty 
on  or  after  the  date  his  company,  duly  organized  as  a  company, 
reported  at  regimental  rendezvous." 

Upon  request  from  this  office,  in  letter  dated  October  5, 1899, 
for — 

"  As  full  information  as  practicable  relative  to  the  manner 
of  organization  of  the  several  regiments  authorized  by  the  act 
of  May  11,  1898  (General  Orders,  No.  55,  May  26,  1898),  and 
whether  there  was  in  case  of  any  regiment  therein  described 
a  rendezvous  designated  by  proper  authority  for  companies 
which  were  organized  previous  to  the  assembling  of  companies 
at  the  regimental  rendezvous.  Also  state  whether  Company 
M,  First  Regiment  United  States  Volunteer  Infantry,  assem- 
bled at  any  rendezvous  prior  to  the  date  on  which  it  assembled 
at  the  regimental  rendezvous." 

The  Adjutant- General  of  the  Army,  in  indorsement  dated 
October  7, 1899,  reported  as  follows : 

"The  companies  which  were  afterwards  mustered  into  the 
United  States  service  as  the  First  Eegiment  United  States 
Volunteer  Infantry,  were  raised  for  the  purpose  of  being 
accepted  as  a  part  of  the  quota  of  the  State  of  Texas,  but 
were  not  accepted  by  the  State  authorities.  All  of  the  com- 
panies had  assembled  at  Galveston  and  were  there  mastered 
into  the  United  States  service.  No  places  were  designated  as 
a  rendezvous  of  the  several  companies  composing  the  regiment 
prior  to  the  date  on  which  said  companies  had  assembled  at 
Galveston,  and  consequently  Company  M,  First  United  States 
Volunteer  Infantry,  so  far  as  the  United  States  is  concerned, 
was  not  authorized  to  assemble  at  any  rendezvous  prior  to  the 
date  on  which  it  assembled  at  the  regimental  rendezvous. 
(See  accompanying  letter  of  Hon.  E.  B.  Hawley,  M.  C,  dated 
May  6, 1898.) 

"The  companies  composing  the  Second  Eegiment  United 
States  Volunteer  Infantry  were  accepted  in  a  similar  manner, 
having  been  assembled  at  New  Orleans;  for  all  other  immune 
regiments,  Third  to  Tenth,  inclusive,  both  company  and  regi- 
mental rendezvous  were  authorized  (see  General  Orders,  No. 
<i0,  A.  G.  Om  1898,  copy  inclosed),  but  not  all  of  the  companies 
were  assembled  at  a  company  rendezvous,  inasmuch  as  in 
some  of  the  regiments  the  recruits  were  forwarded  by  detach- 
ments to  the  regimental  rendezvous,  where  they  were  mustered 
in  from  day  to  day  until  the  regimental  organization  had  been 
effected.) 

The  act  of  March  3, 1899  (30  Stat.,  1065),  so  far  as  material, 
provides: 

"For  pay  of  the  company  commissioned  officers  in  each 
regiment  of  the  special  or  immune  regiments  their  salaries 
from  the  time  each  organized  company  reported  at  rendezvous 
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as  a  company  for  service  until  said  officers  were  commissioned; 
and  for  pay  of  the  regimental  commissioned  officers  their 
salaries  from  the  time  the  regiment  was  mastered  into  service 
until  said  officers  were  commissioned,  seventy-five  thousand 
dollars,  or  so  much  thereof  as  may  be  necessary:  Provided, 
That  such  company  and  regimental  officers  shall  be  paid  only 
from  the  time  when  they  personally  reported  for  duty." 

The  act  of  May  26, 1898  (30  Stat.,  420),  as  amended  by  the 
act  of  July  7, 1898  (30  Stat.,  721),  provided: 

"That  the  pay  and  allowance  of  all  officers  and  enlisted 
men  of  the  volunteers  received  into  the  service  of  the  United 
States  under  the  act  of  Congress  approved  April  twenty- 
second,  eighteen  hundred  and  ninety-eight,  aud  the  acts  sup- 
plemental thereto,  shall  be  deemed  to  commence  from  the  day 
on  which  they  had  their  names  enrolled  for  service  in  the  Vol- 
unteer Army  of  the  United  States  and  joined  for  duty  therein 
after  having  been  called  for  by  the  governor  on  the  authority 
of  the  President." 

It  was  held  that  the  regiments  of  United  States  Volun- 
teer Infantry  organized  under  section  2,  act  of  May  11, 1898 
(30  Stat,  405),  were  not  included  in  the  acts  of  May  26, 1898, 
and  July  7, 1898,  supra,  and  that  the  officers  of  said  regiments, 
commonly  called  "  immune  regiments,"  and  so  designated  in 
the  act  of  March  3, 1899,  supra,  under  the  laws  as  they  stood 
prior  to  March  3, 1899,  were  not  entitled  to  pay  prior  to  the 
date  on  which  they  accepted  their  appointments,  although  it 
appeared  in  evidence  that  many  of  them  had  rendered  service 
prior  to  such  appointments. 

General  Orders,  No.  60,  referred  to  in  the  report  of  the  War 
Department,  supra,  shows  that  the  territory,  in  which  each  of 
the  immune  regiments  referred  to  therein,  the  third  to  the 
tenth  inclusive,  was  to  be  organized,  included  several  States, 
and  also  shows  that  for  said  regiments  both  company  and  regi- 
mental rendezvous  were  authorized. 

The  act  of  March  3, 1899,  supra,  was  remedial,  and  its  pur- 
pose was  to  make  provision  for  the  compensation  of  officers  of 
the  immune  regiments  for  service  actually  rendered  prior  to  the 
date  of  their  regular  appointments,  similar  to  that  made  for 
officers  of  other  volunteer  regiments  by  the  act  of  July  7, 1898, 
supra. 

I  am,  therefore,  of  the  opinion  that  the  word  "rendezvous" 
in  the  act  of  March  3, 1899,  supra,  is  not  to  be  confined  to  reg- 
imental rendezvous,  but  includes  any  company  rendezvous 
established  by  proper  authority  under  orders  from  the  War 
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Department,  to  which  an  organized  company  was  required  to 
report  for  service,  but  such  rendezvous  must  be  one  duly  es- 
tablished as  above  stated,  and  not  merely  a  place  where  the 
members  of  the  company  assembled  from  time  to  time  while 
the  company  was  in  process  of  organization. 

In  any  case  where  the  recruits  for  any  company  were  re- 
quired to  assemble  in  squads  at  the  regimental  rendezvous  in 
the  process  of  organizing  the  company,  the  regimental  and 
company  rendezvous  would  be  the  same.  It  does  not  appear 
that  there  was  any  duly  established  company  rendezvous  for 
Company  M,  First  United  States  Volunteer  Infantry,  other 
than  the  regimental  rendezvous  at  Galveston,  Tex. 

The  decision  of  the  Auditor  is  modified  in  accordance  with 
the  views  herein  expressed. 


COMMUTATION  OF  QUAETEES  OF  CONTEACT  SUR- 
GEONS. 

The  act  of  May  12, 1898,  which  limits  the  compensation  of  contract  sur- 
geons to  $160  per  month,  by  implication  prohibits  the  payment  of 
commutation  of  quarters  to  contract  surgeons. 

{Decision  by  Comptroller  Traceieell,  October  26, 1899.) 

The  Auditor  for  the  War  Department,  October  13, 1899,  sub- 
mits the  following  decision  for  approval,  disapproval,  or  modi- 
fication : 

"  In  the  examination  of  the  claim  of  Edward  Parrish,  acting 
assistant  surgeon,  United  States  Army,  for  commutation  of 
quarters  while  on  duty  at  a  station  where  quarters  in  kind 
were  not  furnished  him,  the  question  arises  as  to  whether  or 
not  the  law  fixing  the  compensation  of  a  contract  surgeon  pre- 
cludes the  payment  of  any  allowance  not  specifically  author- 
ized  bv  law 

44  Section  2  of  the  act  of  May  12, 1898  (30  Stat.,  406),  pro- 
vides as  follows: 

" 4  That  in  emergencies  the  Surgeon-General  of  the  Army, 
with  the  approval  of  the  Secretary  of  War,  may  appoint  as 
many  contract  surgeons  as  may  be  necessary,  at  a  compensa- 
tion not  to  exceed  one  hundred  and  fifty  dollars  per  month.' 

44  It  appears  tbat  the  contract  with  the  claimant,  dated  Sep- 
tember 13, 1898,  provides,  among  other  things,  that  '  he  shall 
receive  the  quarters  in  kind  allowed  by  law  to  an  assistant 
surgeon  of  the  rank  of  first  lieutenant.' 
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u  Paragraph  994  of  the  Army  Regulations  of  1895,  provides 
as  follows: 

" 4  A  contract  surgeon  is  entitled  to  the  quarters  stipulated 
in  his  contract,  or  commutation  therefor.' 

"  General  Orders,  No.  174,  A.  G.  O.,  dated  November  2, 
1898,  revoked  so  much  of  paragraph  994  of  the  Regulations  of 
1895  as  allowed  contract  surgeons  commutation  of  quarters. 

"  The  aforesaid  paragraph  994  was  adopted  prior  to  the  pas- 
sage of  the  act  of  May  12, 1898,  and  I  am  of  the  opinion,  and  so 
decide,  that  the  effect  of  said  act  was  at  once  to  contravene 
that  portion  of  paragraph  994  afterwards  revoked  by  General 
Orders,  No.  174,  A.  G.  O.,  1898,  and  that  therefore  commuta- 
tion of  quarters  to  contract  surgeons  was,  by  necessary  impli- 
cation, prohibited  by  the  act  of  May  12,  1898,  which  limited  the 
compensation  of  contract  surgeons  to  $150  per  month." 

The  decision  of  the  Auditor  is  approved. 


FEES  OF  A  CLERK  OF  A  DISTRICT  COURT  IN 

CHINESE  CASES. 

Under  section  13  of  the  act  of  September  13,  1888,  United  States  commis- 
sioners have  final  jurisdiction  in  cases  for  the  deportation  of  Chinese 
persons  found  unlawfully  in  the  United  States,  subject  only  to  the 
right  of  appeal  to  the  district  court  by  the  defendant;  and  the  clerk 
of  a  district  court  is  not  entitled  to  fees  in  such  cases  where  the  com- 
missioner has  taken  final  action  and  issued  an  order  of  deportation 
and  the  defendant  has  not  taken  an  appeal,  but  where  the  district 
court  has  wrongfully  assumed  jurisdiction. 

(Decision  by  Comptroller  Tracewell,  October  26 ',  1899.) 

The  Auditor  for  the  State  aud  other  Departments  submits 
for  my  action  the  following  decision: 

" Clinton  D.  Hoover,  in  his  account  as  clerk  of  the  district 
court  for  the  first  district  of  Arizona  for  the  March  quarter, 
1899,  included,  among  other  items,  charges  for  docket  fees  of 
$2,  $4,  and  $6  in  certain  Chinese  deportation  cases  which  had 
been  heard  and  disposed  of  by  United  States  commissioners. 

"The  Department  of  Justice,  after  an  administrative  exami- 
nation of  the  account,  asked  the  clerk  why  docket  fees  were 
claimed  in  these  cases.  In  reply  to  this  inquiry,  the  clerk 
stated  that  under  an  order  of  court  in  force  in  his  district  the 
commissioners  sent  the  papers  in  all  cases  heard  by  them  to 
the  district  court  for  filing.  He  further  stated  that  the  Chinese 
cases  in  question  were  before  commissioners,  and  were  taken 
into  the  district  court  by  the  district  attorney,  upon  whose 
motion  the  following  order  was  made  by  the  court  in  each  of 
said  cases: 

"  'Style  of  case. — It  is  ordered  by  the  court  that  the  follow- 
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ing  order  of  deportation,  made  and  entered  by , 

United  States  commissioner  for  this  district,  on  the day 

of ,  1899,  in  the  case  of  the  United  States,  plaintiff,  v. 

,  defendant,  whereby  the  deportation  of  the  said 

defendant  from  the  United  States  to  China  is  ordered  and 
decreed,  be,  and  the  same  is  hereby,  ordered  filed  and  recorded 
in  this  court.' 

"The  charges  were  thereupon  allowed  by  the  Department  of 
Justice.  They  were,  however,  suspended  by  this  office  for 
further  explanation  as  to  the  manner  in  which  the  cases  were 
taken  to  the  district  court  and  the  disposition  of  them  by  that 
court.    In  explanation  of  this  suspension  the  clerk  stated: 

"The  cases  referred  to  'were  all  first  before  the  commission- 
ers, but  were  brought  for  final  disposition  into  this  court  by  the 
United  States  attorney  in  each  case,  and  upon  his  application, 
the  court  being  fully  satisfied  of  the  necessity  of  it,  the  order  of 
the  commissioner  was  adopted  and  made  the  order  of  record 
of  the  district  court,  the  judge  of  this  court  signing  up  each 
case  as  his  own  record,  making  undoubtedly  the  final  disposi- 
tion of  each  case  in  this  court.  That  was  one  of  the  intentions 
of  bringing  them  here,  and  it  was  the  interpretation  of  the 
effect  of  the  orders,  there  being  no  records  kept  by  the  com- 
missioners and  no  place  even  to  file  away  the  papers.  The 
standing  order  of  this  court  requires  the  papers  to  be  sent  up 
by  the  commissioners  to  be  filed  here,  requiring  docketing,  anc} 
with  the  other  subsequent  orders  and  entries  of  this  court, 
which  must  be  entered  upon  the  docket — all  of  which  necessi- 
tates making  dockets,  indexes,  etc' 

44  Section  828,  Revised  Statutes,  paragraph  10,  provides  a 
fee  of  $3  for  making  dockets,  etc.,  on  the  trial  or  argument  of 
a  cause  where  issue  is  joined  and  testimony  given;  and  para- 
graph 11  gives  a  fee  of  $2  for  the  same  service  in  a  cause 
where  issue  is  joined  but  no  testimony  is  given. 

"Clearly,  the  cases  in  question  do  not  come  within  the  pro- 
visions of  either  of  these  paragraphs.  In  each  case  'the  order 
of  the  commissioner  was  adopted  and  made  the  order  of  record 
of  the  district  court,  the  judge  of  this  (that)  court  signing  up 
each  case  as  his  own  record.'  Testimony  was  not  given,  nor 
was  issue  joined  in  the  district  court. 

"Do  the  cases,  then,  come  within  the  provisions  of  para- 
graph 12?    That  paragraph  is  as  follows: 

444 For  making  dockets  and  indexes,  taxing  costs,  and  other 
services,  in  a  cause  which  is  dismissed  or  discontinued,  or 
where  judgment  or  decree  is  made  or  rendered  without  issue, 
one  dollar.' 

"A  cause  is  'a  contested  question  before  a  court  of  justice; 
it  is  a  suit  or  action.'    (Bouvier's  Law  Dictionary.) 

"In  volume  4,  page  709,  Decisions  of  the  Comptroller,  the 
Comptroller  said: 

444  While  an  examination  in  a  Chinese  exclusion  case  is  not  a 
hearing  and  deciding  on  a  criminal  charge,  yet  it  is  strictly  an 
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analogous  proceeding,  the  machinery  being  criminal,  and  ex- 
actly  the  same  services  being  performed  as  in  a  criminal  case. 
I  find  no  great  difficulty  in  holding  that  a  commissioner  is 
entitled  to  a  similar  fee  of  $5  per  day  for  the  analogous  serv- 
ices in  hearing  and  deciding  in  a  Chinese  deportation  case, 
notwithstanding  the  fact  that  it  is  not  technically  a  criminal 
charge.' 

"  'A  criminal  action  is  a  prosecution  in  a  competent  court  of 
justice,  in  the  name  of  the  Government,  against  one  or  more 
individuals  who  are  accused  of  having  committed  a  crime.' 
(Bouvier's  Law  Dictionary.) 

"It  follows,  therefore,  that  if  the  cases  in  question  were 
heard  by  the  judge  of  the  district  court,  and  the  question  of 
the  unlawful  presence  in  the  United  States  of  the  Chinese  per- 
sons were  decided  by  him,  they  would  constitute  causes  within 
the  meaning  of  section  828,  and  the  clerk  would  be  entitled  to 
a  docket  fee  in  each  case;  or  if,  after  the  order  of  deportation 
by  the  commissioner,  the  cases  should  come  before  the  district 
court,  or  the  judge  of  that  court,  on  appeal  or  by  writ  of 
habeas  corpus,  that  he  would  likewise  be  entitled  to  such  fee. 
But  no  action  in  these  cases  comes  before  the  district  court. 
There  is  no  contest  of  the  cases  there.  They  are  fully  and 
finally  disposed  of,  in  accordance  with  law,  by  the  commis- 
sioner by  whom  they  are  heard.  (25  Stat.,  479.)  The  warrant 
of  arrest  is  returnable  before  the  commissioner,  the  hearing 
is  had  before  the  commissioner,  and  the  order  of  deportation  is 
made  by  the  commissioner.  The  cases  are  not  taken  to  the 
district  court  by  habeas  corpus  or  appeal.  If  it  is  true,  as 
stated  by  the  clerk,  that  the  order  of  deportation  is  signed  by 
the  district  judge  and  adopted  by  him  as  the  action  of  the 
district  court,  that  does  not  constitute  a  cause  before  the  dis- 
trict court. 

"The  commissioner  has  authority  to  make  the  order  of 
deportation,  and  a  copy  of  that  order  is  sufficient  warrant  for 
the  marshal  to  remove  the  Chinese  person.  The  commissioner 
has  concurrent  jurisdiction  with  the  judge  of  the  district  court 
to  determine  whether  or  not  the  Chinese  person  is  unlawfully 
within  the  United  States,  and  after  he  has  passed  an  order 
providing  for  the  deportation  of  such  person,  it  would  seem 
that  the  district  judge,  unless  the  case  were  before  him  on 
appeal,  as  provided  by  law,  or  upon  a  writ  of  habeas  corpus, 
would  be  without  authority  to  alter  or  amend  such  order.  At 
any  rate,  the  signing  and  adopting  of  the  commissioner's  order 
by  the  district  judge  would  add  nothing  to  its  efficacy. 

"  Neither  the  fact  that  the  judge  does  sign  and  adopt  the 
commissioner's  order,  nor  the  fact  that  the  clerk  makes  a  copy 
of  the  order  of  deportation,  upon  which  the  removal  of  the 
Chinese  person  is  made,  and  enters  the  return  of  such  order, 
requires  that  the  case  shall  be  docketed  in  the  district  court 
These  proceedings  are  had  in  the  district  court,  as  stated  by 
the  clerk,  merely  for  the  purpose  of  preserving  a  record  of  the 


Digitized  byLjOOQlC 


FEES  OP  CLERKS  OF  COURTS.  407 

cases.  That  end  is  accomplished  by  the  entering  of  the  pro- 
ceedings before  the  commissioner  upon  the  records  of  the 
district  court,  and  docketing  the  cases  can  add  nothing  to  the 
completeness  of  the  record. 

"I  decide,  therefore,  that  the  clerk  is  not  entitled  to  a  docket 
fee  of  $2  in  these  cases,  under  paragraph  12  of  the  clerk's  fee 
bill.    (Double  fees  are  allowed  in  Arizona.)" 

Upon  receipt  of  this  decision  I  transmitted,  by  letter,  copies 
thereof  to  the  Attorney-General  and  the  clerk  with  the  request 
for  their  views  thereon. 

In  reply  thereto  the  Attorney-General  says: 

•  *  *  « it  is  the  opinion  of  this  Department  (that)  the 
statement  of  the  clerk  in  answer  to  an  inquiry  by  the  Auditor 
shows  that  the  clerk  is  not  entitled  to  the  docket  fees  in 
question." 

The  clerk  explains  at  some  length,  but  the  following  is  suffi- 
cent  to  the  understanding  of  the  matter  now  at  issue: 

"In  further  explanation  of  the  cases  against  Chinese  per- 
sons, I  beg  to  say  that  the  cases  referred  to  came  into  the 
district  court  by  order  of  the  court,  upon  motion  of  the  United 
States  attorney,  who  has  strenuously  insisted  upon  the  papers 
in  each  case  being  tiled  with  the  clerk  and  the  commissioner's 
order  of  deportation  recorded  in  the  minute  book.  The  assist- 
ant United  States  attorney  even  went  out  of  the  way  to  pre- 
pare the  form  of  the  minute  order,  of  which  the  following  is 
one: 

"<  0-1370.  United  States  of  America,  plaintiff,  v.  Ah  Gin, 
defendant.  Upon  motion  of  Thomas  D.  Bennett,  assistant 
United  States  attorney,  it  is  by  the  court  ordered  that  the 
following  order  of  deportation,  made  and  entered  by  W.  N. 
Cummings,  esq.,  United  States  commissioner  for  this  district, 
on  the  17th  day  of  January,  1899,  in  the  case  of  the  United 
States  of  America,  plaintiff,  v.  Ah  Gin,  defendant,  whereby 
the  deportation  of  the  said  defendant  from  the  United  States 
to  China  is  ordered  and  decreed,  be,  and  the  same  is  hereby, 
ordered  filed  and  recorded  in  this  court.' 

"One  reason  given  by  the  United  States  attorney  was  that 
he  desired  a  more  permanent  record  of  the  proceedings  of 
these  cases  than  that  required  of  or  kept  by  the  commissioners ; 
also,  that  the  papers  and  the  record  might  be  available  for 
reference  for  the  United  States  marshal,  the  special  examiners, 
or  any  other  person  who  would  have  no  guide  to  the  papers, 
records,  or  charges  if  the  cases  were  not  docketed.  And  surely 
it  would  not  be  contended  that  the  cases  should  be  docketed 
if  no  compensation  were  to  be  allowed  therefor.  As  a  fact,  the 
cases  were  in  this  court,  properly,  we  claim,  as  any  case  could 
be.  As  above  explained,  the  clerk  was  required  to  perform, 
and  did  perform,  the  services  as  directed,  and  as  he  has  no 
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control  over  such  matters,  he  ought  to  be  entitled  to  his  fees 
therefor. 

"A  more  critical  examination,  however,  satisfies  me  that  the 
docket  fees  in  these  cases  should  be  92  in  each  case  instead 
of  *6.» 

Section  13  of  the  act  of  September  13,  1888  (25  Stat.,  479), 
provides: 

"That  any  Chinese  person,  or  person  of  Chinese  descent, 
found  unlawfully  in  the  United  States  or  its  Territories,  may 
be  arrested  upon  a  warrant  issued  upon  a  complaint,  under 
oath,  filed  by  any  party  on  behalf  of  the  United  States,  by  any 
justice,  judge,  or  commissioner  of  any  United  States  court, 
returnable  before  any  justice,  judge,  or  commissioner  of  a 
United  States  court,  or  before  any  United  States  court,  and 
when  convicted,  upon  a  hearing,  and  found  and  adjudged  to 
be  one  not  lawfully  entitled  to  be  or  remain  in  the  United 
States,  such  person  shall  be  removed  from  the  United  States 
to  the  country  whence  he  came.  But  any  such  Chinese  person 
convicted  before  a  commissioner  of  a  United  States  court  may, 
within  ten  days  from  such  conviction,  appeal  to  the  judge  of 
the  district  court  for  the  district.  A  certified  copy  of  the 
judgment  shall  be  the  process  upon  which  said  removal  shall 
be  made,"  etc. 

This  act  in  plain  and  unequivocal  terms  gives  to  the  com- 
missioner original  and  final  jurisdiction,  concurrent  with  that 
of  any  justice,  judge,  or  United  States  court,  and  his  judgment 
of  deportation  when  rendered  can  not  be  reviewed  by  the  dis- 
trict court  except  upon  appeal  by  the  defendant. 

The  evident  trend  of  legislation  upon  this  matter  is  to  make 
the  proceedings  in  the  deportation  of  Chinese  persons  unlaw- 
fully in  the.United  States  as  summary  and  inexpensive  as  pos- 
sible; therefore  final  jurisdiction  is  given  to  the  United  States 
commissioners,  who,  as  to  all  other  offenses,  except  in  Alaska 
and  the  Indian  Territory,  are  nothing  more  than  committing 
magistrates,  and  the  judgment  of  the  commissioner  is  as 
potent  in  the  deportation  of  this  class  of  aliens  as  is  that  of 
any  justice,  judge,  or  United  States  court;  consequently  the 
judgments  of  the  commissioners  in  the  cases  now  under  con- 
sideration were  neither  enhanced,  strengthened,  nor  diminished 
by  the  action  of  the  court  in  its  supposed  approval. 

The  district  court  had  no  authority  under  the  law  to  make 
the  order  in  so  far  as  it  limited  the  jurisdiction  of  the  commis- 
sioner. If  Congress  had  intended  or  thought  it  necessary 
that  the  proceedings  before  the  commissioner  should  be  made 
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permanent  records  of  the  district  court,  it  could  easily  and 
doubtless  would  have  so  directed. 

I  conclude,  therefore,  that  the  orders  referred  to  were  ultra 
vires,  that  the  cases  referred  to  in  which  commissioners 
adjudged  the  defendants  to  be  unlawfully  in  the  United  States 
were  not  legally  before  the  court,  and  that  the  clerk  did  not 
and  could  not  earn  docket  fees  thereon. 

The  decision  of  the  Auditor  is  approved. 

There  are  other  charges  of  doubtful  validity  in  connection 
with  these  cases,  some  of  which  are  embraced  in  the  Auditor's 
suspension,  but  as  they  are  not  included  in  his  decision,  and  as 
the  account  is  not  before  me  for  revision,  I  have  not  considered 
them  and  make  no  ruling  thereon. 


USE  OF   THE   APPEOPRIATION   FOR  CONTINGENT 
EXPENSES  OF  LAND  OFFICES. 

The  appropriation  for  contingent  expenses  of  land  offices  is  applicable  to 
the  payment  of  regular  clerks  employed  in  those  offices,  although 
they  may  at  times  be  engaged  on  work  pertaining  to  contested  cases. 

(Decision  by  Comptroller  Tracewell,  October  27, 1899.) 

The  Auditor  for  the  Interior  Department,  having  before  him 
the  account  of  George  W.  Case,  receiver  and  disbursing  agent 
at  Watertown,  S.  Dak.,  has  made  a  decision  thereon  involving 
the  settlement  of  the  accounts  of  local  land  offices,  which  he 
submits  to  this  office  for  approval,  disapproval,  or  modification. 
The  Commissioner  of  the  General  Land  Office  takes  issue  with 
him,  and  has  submitted  an  elaborate  statement  of  the  conten- 
tion of  that  office,  which  shows  an  apparently  irreconcilable 
difference  of  opinion  between  the  two  offices  on  a  matter  of 
considerable  importance. 

The  question  at  issue  is  the  proper  construction  of  the  act 
of  August  4, 1886  (24  Stat.,  239),  which  is  as  follows: 

"All  fees  collected  by  registers  or  receivers,  from  any  source 
whatever,  which  would  increase  their  salaries  beyond  three 
thousand  dollars  each  a  year,  shall  be  covered  into  the  Treas- 
ury, except  only  so  much  as  may  be  necessary  to  pay  the  actual 
cost  of  clerical  services  employed  exclusively  in  contested 
cases;  and  they  shall  make  report  quarterly,  under  oath,  of  all 
expenditures  for  such  clerical  services,  with  vouchers  therefor." 

The  authority  for  the  employment  of  an  office  force  in  local 
land  offices  is  found  in  the  annual  appropriations  made  for 


Digitized  byLjOOQlC 


410  DECISIONS   OP   THE   COMPTROLLER. 

"clerk  hire,  rent,  and  other  incidental  expenses  of  the  district 
land  offices."  Section  2255  of  the  Revised  Statutes,  which  is 
sometimes  referred  to  in  this  connection,  would  appear  to  apply 
exclusively  to  "  consolidated  "  land  offices.  Those  so  employed 
are  denominated  "regular  clerks"  as  distinguished  from  "con- 
test  clerks,"  employed  under  the  provisions  of  the  above  act. 
It  is  stated  by  the  Commissioner  that — 

"The  clerical  force  in  local  land  offices  are  expected  to  per- 
form all  duties  pertaining  to  such  office  which  may  be  assigned 
them  by  the  register  and  receiver,  and  as  far  as  possible  it  is 
required  that  testimony  in  contest  cases  be  reduced  to  writing 
by  the  regular  force  of  such  office. 

"Kegular  clerks  receive  regular  compensation,  payable  from 
appropriations  for  contingent  expenses,  and  they  are  not 
allowed  additional  compensation  for  reducing  testimony  to 
writingin  contest  cases.  (Circular  A,  February  16, 1897.)  When 
contest  work  is  voluminous  it  is  the  practice  of  this  office  to 
allow  contest  clerks  who  are  compensated  only  from  fees  earned 
in  reducing  testimony  to  writing  in  contest  cases.  (Circular  M, 
April  22, 1898.)" 

The  Auditor  admits  the  right  of  the  General  Land  Office  and 
the  local  land  officers  to  direct  how  the  regular  clerks  are  to  be 
employed  and  what  work  they  shall  do,  including  writing  tes- 
timony and  keeping  dockets,  etc.,  in  contested  cases,  but  holds 
that  the  services  rendered  by  all  clerks,  whether  regular  or 
special,  in  writing  testimony  or  doing  other  work  in  connection 
with  contested  cases  must  be  paid  exclusively  from  contest 
fees,  and  that  the  payment  to  regular  clerks  for  services  iu 
connection  with  contested  cases  from  the  appropriation  for  con- 
tingent expenses  is  unlawful.  He  therefore  calls  on  the  Com- 
missioner  of  the  General  Land  Office  for  the  special  contest 
accounts  of  the  receivers  for  the  past  fiscal  year,  or  for  a  syn- 
opsis showing  the  total  amount  received  in  contested  cases 
credited  to  the  United  States  in  each  quarter's  account,  and 
the  amount  debited  the  United  States  in  each  account  as  paid 
for  clerk  hire  in  contested  cases,  giving  names  of  clerks  so 
employed  and  amount  paid  each,  and  the  amount  of  surplus 
fees  earned  and  deposited  to  the  credit  oi  the  United  States. 
He  also  asks,  in  cases  where  regular  clerks  did  any  of  the  work 
in  connection  with  contested  cases,  to  be  furnished  with  the 
names  of  such  clerks,  and  with  the  time  they  were  employed 
on  contest  work,  in  order  that  he  may  ascertain  how  much  each 
clerk  was  paid  from  the  appropriation  for  contingent  expenses 
for  services  in  connection  with  contested  cases. 
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To  this  latter  requirement  particularly  the  Commissioner 
demurs,  holding  that  it  is  impracticable  to  furnish  the  infor- 
mation required,  and  contending  that  a  proper  construction  of 
the  act  of  August  4,  1886,  supra,  does  not  make  it  incumbent 
on  him  to  comply  with  the  Auditor's  request. 

The  issue  is  thus  sharply  drawn.  The  Auditor  holds  that  if 
any  of  the  regular  clerks  in  a  local  land  office  do  any  work  in 
connection  with  contested  cases,  a  proper  construction  of  the  act 
requires  that  payment  for  their  services  must  be  made  from 
the  costs  paid  by  the  contestant  in  such  cases,  and  that  the 
use  of  the  regular  appropriation  for  contingent  expenses  in 
payment  of  any  such  services  is  illegal.  The  Commissioner 
holds  that  the  act  must  be  construed  with  strict  reference  to 
the  language  used  therein,  and  that  unless  a  clerk  in  a  local 
land  office  is  "employed"  (meaning,  tie  holds,  hired  or  retained) 
"exclusively  in  contested  cases,"  thus  becoming  a  contest  clerk, 
the  act  makes  no  requirement  as  to  the  payment  of  his  com- 
pensation from  the  costs  of  contests.  He  holds  that  a  regular 
clerk,  although  he  may  be  required  to  do  contest  work,  or,  to 
express  it  differently,  may  be  engaged  on  contest  work,  is  not 
one  who  is  "employed"  (i.  e.,  hired)  "exclusively  in  contested 
cases,"  and  hence  does  not  come  within  the  provisions  of  the 
act  requiring  the  cost  of  his  services  to  be  paid  from  the  fees 
or  costs  received  in  contested  cases.  In  other  words,  he  con- 
tends that  a  clerk  may  be  employed  (meaning  appointed)  in  a 
local  land  office  at  a  regular  salary,  thus  becoming  a  regular 
clerk  and  payable  exclusively  from  the  appropriation  for  con- 
tingent expenses,  although  during  a  part  or  the  whole  of  the 
time  he  may  be  employed  on  (meaning  "engaged  on" or  "busy 
with")  contest  work,  and  that  it  is  only  such  a  clerk  as  maybe 
definitely  employed  (meaning  "hired")  exclusively  in  contested 
cases  whose  services  must  be  paid  from  the  contest  fees. 

The  only  cost  or  fee  required  of  the  contestant  in  a  contested 
case  is  a  fixed  charge  against  him  for  .reducing  testimony  to 
writing;  the  cost  of  clerical  service  to  the  United  States  in 
these  cases  (meaning  thereby  the  expenses  connected  therewith) 
are  not  only  the  cost  of  reducing  the  testimony  to  writing,  but 
other  expenses  for  docket  entries,  notices,  necessary  corre- 
spondence, etc.  In  many  contested  cases,  such  as  abandoned 
ones,  or  those  in  which  the  testimony  is  not  taken  before  the 
local  land  officer,  no  costs  or  fees  are  received  by  the  United 
States,  but  costs  or  expenses  of  clerical  service  in  correspond- 
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ence,  docket  entries,  and  notices  are  incurred  by  the  United 
States.  It  is  important  to  remember  this  distinction,  since  it 
is  difficult  to  understand  how  the  costs  of  all  clerical  services 
must,  as  maintained  by  the  Auditor,  be  borne  from  the  costs 
of  contested  cases,  when  there  are  no  costs  accruing  to  the 
United  States  in  come  cases.  Take,  however,  a  contested  case 
in  which  the  testimony  is  reduced  to  writing.  In  that  costs 
are  collected,  enough,  we  will  assume,  to  pay  all  the  clerical 
expenses  connected  therewith.  The  Commissioner  holds  that 
if  the  services  are  performed  by  the  regular  office  force  it  has 
not  become  necessary  to  employ  (or  hire)  any  clerical  service  for 
exclusive  employment  on  the  case,  and  hence  the  cost  or  fee  need 
not  be  devoted  to  the  payment  of  the  expenses.  On  the  other 
hand,  the  Auditor  argues  that  if  any  fees  are  received  in  con- 
tested cases  and  are  not  applied  to  the  payment  of  the  expenses 
of  the  contest  the  practical  effect  is  for  the  United  States,  and 
not  the  contestants,  to  pay  the  expenses,  since  all  the  costs 
received,  instead  of  being  devoted  to  the  payment  of  the  ex- 
penses incurred,  are  covered  into  the  Treasury,  and  by  so  much 
swell  the  apparent  receipts  of  the  land  office,  and  thus  increase 
the  fund  from  which  the  register  and  receiver  obtain  their 
compensation.  This  would  make  no  difference  in  maximum 
offices,  but  in  minimum  offices  the  Auditor's  contention  appears 
to  be  correct,  provided  that  a  correct  construction  of  the  act 
of  August  4,  1886,  requires  the  holding  that  all  clerical  work 
executed  in  local  land  offices  in  connection  with  contested  cases 
shall  be  paid  exclusively  from  the  fees  earned  in  said  cases. 

Does  the  act  so  require! 

Before  answering  this  question,  it  becomes  necessary  to 
review  the  legislation  by  Congress  and  the  practice  of  the 
General  Land  Office  in  regard  to  fees.  There  appears  to  be  a 
slight  disagreement  between  the  Auditor  and  the  Commis- 
sioner as  to  whether  fees  in  contested  cases  are  specially  pre- 
scribed by  law,  but  the  question  is  immaterial  to  the  matter  in 
issue  since  the  fees,  however  prescribed,  are  recognized  by 
subsequent  action  by  Congress. 

Section  2238  of  the  Revised  Statutes  recognizes  the  right  of 
registers  and  receivers  to  collect  fees  in  certain  cases.  The 
practice  of  the  General  Land  Office  in  respect  to  certain  of 
these  fees  is  shown  in  the  following  language  taken  from  the 
report  of  the  Commissioner  for  the  fiscal  year  ending  June 
30,  1878: 

"Prior  to  the  last  fiscal  year,  the  joint  fees  allowed  registers 
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and  receivers  for  reducing  testimony  to  writing  in  establishing 
preemption,  homestead,  and  mineral  rights  (subdivisions  10  and 
11,  section  2238,  Revised  Statutes)  were*  not  required  to  be 
accounted  for  by  the  receivers  of  public  moneys.  On  July 
9,  1877,  this  office,  after  eareful  consideration,  decided  that 
under  the  law  as  it  now  stands  these  fees  should  be  accounted 
for  as  other  fees  and  commissions." 

By  a  circular  letter  of  that  date,  registers  and  receivers  were 
instructed  that  these  fees  must  be  reported  in  addition  to  other 
fees  authorized  by  law.  These  instructions  continued  in  force 
until  the  passage  of  the  act  of  March  3, 1883  (22  Stat.,  484), 
section  1  of  which  provides  as  follows : 

"That  the  fees  allowed  registers  and  receivers  for  testimony 
reduced  by  them  to  writing  for  claimants,  in  establishing  pre- 
emption and  homestead  rights  and  mineral  entries,  and  in  con- 
tested cases,  shall  not  be  considered  or  taken  iuto  account  in 
determining  the  maximum  of  compensation  of  said  offices." 

Thereafter,  until  the  passage  of  the  act  of  August  4, 1886, 
supra,  registers  and  receivers  retained,  without  accounting 
therefor,  all  fees  collected  for  writing  or  examining  testimony, 
whether  such  fees  were  collected  on  final  proofs  or  in  contested 
cases. 

The  act  of  March  3, 1883,  supra,  excepted  these  officers  from 
the  general  provisions  of  section  3617  of  the  Eevised  Statutes, 
which  requires  that — 

uThe  gross  amount  of  all  moneys  received  from  whatever 
source  for  the  use  of  the  United  States  •  •  •  shall  be 
paid  by  the  officer  or  agent  receiving  the  same  into  the  Treas- 
ury •  •  •  without  any  abatement  or  deduction  on  account 
of  salary,  fees,  costs,  charges,  expenses,  or  claim  of  any 
description  whatever." 

The  act  of  August  4, 1886,  repealed  the  act  of  March  3, 1883, 
except  as  to  fees  which  "may  be  necessary  to  pay  the  actual 
cost  of  clerical  services  employed  exclusively  in  contested 
cases."  The  act  as  it  now  stands  also  forms  an  exception  to 
the  general  provisions  of  section  3617  of  the  Eevised  Statutes. 

Upon  the  passage  of  this  act,  the  General  Land  Office,  on 
August  18, 1886,  issued  a  general  circular  (5  L.  D.,  569),  advis- 
ing registers  and  receivers  of  the  change  in  the  law,  and 
directing  that  the  fees  referred  to  in  said  act  ("  except  the 
amount  payable  for  clerk  hire,  in  accordance  with  the  terms  of 
the  law")  should  be  deposited  as  other  public  moneys  of  the 
United  States.  On  November  6, 1886,  a  circular  of  instruc- 
tions relative  to  the  rendition  of  accounts  under  the  act  of 
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August  4, 1886,  was  issued  (5  L.  D.,  245).  That  circular,  in 
referring  to  receivers'  special  disbursing  accounts  for  clerical 
services  in  contested  cases,  directed  as  follows: 

"You  will  credit  the  United  States  with  the  amounts  of  the 
deposits  made  by  contestants  and  that  were  necessary  to  pay 
for  clerk  hire  in  reducing  such  testimony,  and  will  debit  the 
United  States  with  disbursements  for  that  service,  supporting 
the  account  with  sworn  statements  and  proper  vouchers." 

It  will  be  noted  that  "clerk  hire  in  reducing  testimony  to 
writing"  is  the  only  form  of  clerical  service  named. 
'  This  circular  was  enlarged  by  the  circular  of  March  15, 1887 
(5  L.  D.,  577),  wherein  the  following  language  is  used: 

"In  the  special  disbursing  accounts  for  clerical  service  in 
contest  cases,  they  will  credit  the  United  States  with  the 
amounts  that  were  necessary  to  pay  for  clerk  hire  in  such 
cases,  and  will  debit  the  United  States  with  disbursements  for 
that  service,  supporting  the  account  with  sworn  statements 
and  proper  vouchers  "  (p.  580). 

Here,  though  the  language  is  broader,  the  words  "clerk 
hire"  not  being  limited  as  in  the  former  circular,  there  is  no 
specific  recognition  of  the  use  of  testimony  fees  in  paying  for 
docket  entries,  correspondence,  etc.,  in  contested  cases.  On 
May  14, 1890,  a  circular  was  issued  by  the  General  Land  Office 
embodying  the  following  regulations  and  instructions: 

"After  July  1, 1890,  no  allowance  for  a  contest  clerk  by  the 
day,  month,  or  year  will  be  made;  but  in  place  of  such  allow- 
ance, whenever  you  deem  it  necessary,  you  are  authorized  to 
employ  competent  persons  to  attend  to  all  the  necessary  labor 
counected  with  each  contest  tiled  in  your  office,  said  person  to 
be  paid  out  of  the  fees  collected  under  statutory  provisions 
and  permitted  to  be  so  used  by  act  of  Congress  of  August  4, 
1886  (24  Stat.,  239). 

"If  necessary,  you  are  authorized  to  pay  15  cents  for  each 
hundred  words  of  testimony  reduced  to  writing,  and  the  same 
allowance  per  hundred  words  for  making  the  docket  entry,  the 
issuing  of  notice,  and  all  necessary  correspondence  connected 
with  the  contest,  and  with  each  contest  you  will  require  a 
deposit  of  a  sufficient  amount  as  security  for  the  payment, 
when  duly  ascertained  and  payable,  of  the  fees  authorized  by 
law  to  be  collected  therein." 

"  No  person  employed  regularly  as  a  clerk  in  the  office  can 
be  employed  in  contest  work  and  receive  extra  compensation 
for  the  same." 

Here  is  a  distinct  recognition  that  the  cost  of  clerical  serv- 
ices in  contested  cases  included  not  only  the  cost  of  reducing 
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testimony  to  writing,  bat  also  the  expenses  of  docket  entry, 
the  issuing  of  notice,  and  all  necessary  correspondence,  and 
the  circular  authorized  the  collection  of  fees  from  the  contest- 
ant for  these  particular  services.  From  the  language  of  this 
circular  the  implication  might  arise  that  it  was  the  intention 
to  make  the  contestant  pay  lor  all  clerical  services  in  connec- 
tion with  his  case.  If  this  were  done  and  the  "  competent 
persons "  authorized  by  the  circular  were  employed,  there 
could  be  no  need  of  using  the  services  of  the  regular  force  in 
the  office  in  connection  with  the  contested  case. 

This  circular,  which  was  issued  with  the  approval  of  the 
Secretary  of  the  Interior,  was  modified  by  a  General  Land 
Office  circular  issued  August  28, 1890,  in  which  it  was  said : 

"  The  letter  addressed  to  you  under  date  of  August  8, 1890, 
providing  for  fees  to  be  collected  from  the  parties  to  contested 
cases,  tor  'making  the  necessary  docket  entries  and  in  writing 
the  necessary  notices,'  is  found  on  reconsideration  to  be  with- 
out warrant  in  the  statutes,  and  to  conflict  with  the  foregoing 
rules  of  practice,  and  it  is  therefore  hereby  rescinded,  so  far 
as  the  provision  mentioned  is  concerned." 

The  rules  of  practice  referred  to  are  the  following : 

"Bule  59.  The  costs  of  contests  chargeable  by  registers 
and  receivers  are  the  legal  fees  for  reducing  testimony  to  writ- 
ing. No  other  contest  fees  or  costs  will  be  allowed  to  or 
charged  by  those  officers  directly  or  indirectly." 

"Bulb  60.  Contestants  must  give  their  own  notices  and 
pay  the  expenses  thereof." 

"Bctle  61.  Upon  the  termination  of  a  trial,  any  excess  in 
the  sum  deposited  as  security  for  the  costs  of  transcribing  the 
testimony  will  be  returned  to  the  proper  party." 

Despite  this  important  modification,  the  circular  of  May  14, 
1890,  was  reissued  without  material  change  on  October  17, 1894. 

Whether,  after  the  issuance  of  the  circular  of  August  28, 
1890,  registers  and  receivers  continued  to  collect  fees  for  any 
other  service  in  connection  with  contested  cases  than  for  reduc- 
ing the  testimony  to  writing  as  provided  in  rule  59,  supra, 
I  am  not  informed,  though  I  infer  from  the  correspondence  in 
this  case  that  the  only  fees  collected  were  those  for  reducing 
the  testimony  to  writing.  In  any  event,  the  circular  of  Feb- 
ruary 16, 1897,  appears  to  set  this  question  at  rest.  I  quote 
from  it  as  follows : 

"Clerks  employed  in  local  land  offices  to  reduce  testimony 
to  writing  will  be  paid  out  of  fees  collected  under  statutory 
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provisions  and  permitted  to  be  so  used  by  act  of  Congress 
approved  August  4, 1886.    (24  Stat.,  239.) 

"Such  persons  are  norf  held  to  be  in  the  classified  service, 
and  before  eligible  to  employment  they  must  be  certified  by 
the  Civil  Service  Commission  and  appointed  as  other  clerks  in 
your  office. 

"The  fees  authorized  by  law  *  *  *  are  15  cents  or  22J 
cents  per  hundred  words,  according  to  the  location  of  the  office, 
for  each  hundred  words  of  testimony  reduced  to  writing,  and  you 
are  authorized  to  pay  from  the  fees  so  collected  a  fixed  rate 
per  hundred  words  for  the  testimony  reduced  to  writing  and 
for  docket  entries,  the  issuing  of  notice,  and  all  necessary  cor- 
respondence incident  to  a  preparation  of  the  case  for  trial,  bat 
the  total  amount  expended  for  such  services  in  any  case  can 
not  exceed  the  legal  fees  collected  in  such  case.77 

To  one  unacquainted  with  the  administration  of  local  land 
offices  and  unaware  of  the  fact  that  in  many  contested  cases 
there  are  "costs"  (meaning  expenses)  to  the  United  States  for 
docket  entries,  notices,  and  necessary  correspondence  in  which 
there  are  no  "costs"  (meaning  fees)  which  are  collectible  from 
the  contestants,  it  might  appear  that  the  foregoing  circular 
provided  that  all  the  costs  of  clerical  services  should  be  paid 
by  the  contestant  in  the  form  of  the  prescribed  fee,  and,  by 
implication,  that  the  use  of  the  contingent  fund  in  payment  of 
any  clerical  services  in  connection  with  such  cases  is  forbidden. 
With  a  clear  understanding  of  the  facts,  however,  I  do  not 
think  that  such  a  construction  is  required  either  by  the  circu- 
lar of  the  General  Land  Office  or  by  the  act  of  August  4, 1886. 
It  is  clear  that  much  of  the  work  in  connection  with  contested 
cases  must  be  done  whether  any  fees  are  collected  for  reducing 
testimony  to  writing  or  not.  That  it  is  proper  that  this  work 
should  be  done  by  the  register  or  receiver  or  by  the  regular 
office  force  is  unquestioned.  If  the  force  is  adequate  to  do  all 
the  work  and  it  does  not  become  necessary  to  supplement  the 
regular  force  by  a  contest  clerk,  to  be  "employed  exclusively 
in  contested  cases,"  in  the  language  of  the  statute  (and  this 
cau  be  done  only  when  there  are  fees  collected  from  which  he 
can  be  paid),  I  see  nothing  in  the  act  or  the  circulars  to  forbid 
such  use  of  the  regular  office  force.  Nor  do  I  see  any  require- 
ment that  the  fees,  if  received,  shall  be  used  exclusively  to 
pay  all  the  costs  of  clerical  services.  It  is  a  primary  rule  of 
construction  that  in  the  absence  of  ambiguity,  the  words  of  a 
statute  are  to  be  read  in  their  regular  grammatical  order  and 
to  be  given  their  ordinary  meaning.    The  act  authorizes  regis- 
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tore  and  receivers  to  pay  from  the  fees  collected  by  them  "only 
so  much  as  may  be  necessary  to  pay  actual  cost  of  clerical 
services  employed'  exclusively  in  contested  cases."  Unless  these 
clerical  services  are  "employed,"  and  employed  "exclusively," 
in  contested  cases,  I  see  no  warrant  for  their  payment  from 
the  fees  received.  In  fact,  it  might  be  argued  that  the  payment 
of  a  "regular"  clerk  from  these  fees  is  forbidden.  It  seems 
clear  from  the  correspondence  in  this  case  that  the  long-con- 
tinued and  uniform  practice  of  the  General  Land  Office  has 
been  to  construe  the  word  "exclusively,"  as  used  in  the  act,  as 
relating  to  the  word  "employed,"  and  as  distinguishing  clerks 
employed  exclusively  in  contested  cases  from  the  regular  clerks 
in  the  office  who  are  engaged  in  the  general  work  of  the  office, 
which  may  include  contest  work;  and  that  it  has  been  uni- 
formly held  that  the  regular  clerks  could  not  receive  auy  com- 
pensation from  contest  fees,  because  they  were  not  "employed 
exclusively  in  contested  cases,"  That  this  construction  ami 
practice  were  until  recently  unknown  to  the  Auditor  is  no 
reflection  on  the  care  given  by  him  to  the  examination  of  the 
accounts,  since  the  actual  work  done  by  the  regular  force  was 
never  so  particularized  in  the  accounts  as  to  indicate  whether 
they  were  engaged  in  regular  or  contest  work ;  and  such  con- 
test clerks  as  were  shown  to  have  been  "employed"  were 
always  paid  solely  from  contest  fees. 

It  is  a  well-settled  rule  of  statutory  construction  that  when 
a  resort  to  extrinsic  evidence  becomes  necessary  in  the  con- 
struction of  a  statute,  it  is  proper  to  consider  the  facts  of  con- 
temporary history,  and  especially  the  evil  which  the  statute 
was  designed  to  correct  and  the  remedy  intended.  To  this  end 
it  is  permissible  to  study  the  history  of  the  bill  in  its  progress 
through  Congress  by  examining  the  journals  of  the  two  Houses. 

While  there  appears  to  be  no  ambiguity  in  the  language  of 
the  act  of  August  4, 1886,  much  light  is  thrown  upon  the  intent 
of  Congress  by  a  consideration  of  the  facts  antedating  and 
leading  up  to  its  passage. 

After  the  passage  of  the  act  of  March  3,  1883,  supra,  the 
emoluments  of  registers  and  receivers  became  very  large, 
excessively  so,  it  was  deemed  by  the  General  Land  Office.  In 
his  report  for  the  fiscal  year  ending  June  30, 1885,  page  81,  the 
Commissioner  of  the  General  Land  Office  recommended,  in 
lien  of  the  fee  system,  the  substitution  of  fixed  salaries  for 
those  officers,  and  a 

'•'modification  of  the  act  of  March  3, 1883,  so  as  to  provide  that 
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the  cost  of  reducing  testimony  to  writing  and  fees  for  abstracts 
of  records  and  copies  of  plats  be  covered  into  the  Treasury 
and  placed  to  the  credit  of  the  appropriation  for  additional 
clerk  hire  in  local  land  offices." 

The  object  of  this  recommendation  appears  to  have  been  to 
increase  the  funds  available  for  clerk  hire  in  proportion  to  the 
amount  of  clerical  work  of  a  specific  character  performed  in 
the  local  land  offices. 

On  June  28>  1886,  the  sundry  civil  bill  (H.  R.,  9478)  being 
under  consideration  in  the  House  of  Representatives,  and  the 
paragraph  making  appropriation  for  salaries  of  registers  and 
receivers  having  been  amended  to  read  as  follows: 

"  Salaries  and  commissions  of  registers  and  receivers :  For 
salaries  and  commissions  of  registers  and  receivers  of  land 
offices  and  receivers  of  public  moneys  at  district  land  offices 
at  not  exceeding  three  thousand  dollars  each,  five  hundred 
and  ninety  thousand  dollars," 

Mr.  Springer  moved  to  amend  by  inserting  at  the  end  of  the 
paragraph  the  following: 

"All  fees  collected  by  receivers  or  registers  from  any  source 
whatever  which  would  increase  their  salaries  beyond  three 
thousand  dollars  each  a  year,  shall  be  covered  into  the  Treas- 
ury."   (Cong.  Rec..  1st  session,  49th  Cong.,  p.  6248.) 

After  a  brief  discussion,  showing  that  the  object  of  the 
amendment  was  to  limit  the  emoluments  of  registers  and 
receivers  to  $3,000  a  year,  the  amendment  was  agreed  to. 

The  bill  being  under  consideration  in  the  Senate  (Record,  p. 
7473),  Mr.  Plumb  moved  to  amend  the  above  paragraph  by 
striking  therefrom  all  succeeding  the  word  "  dollars,79  i.  e.,  to 
strike  out  the  House  amendment. 

After  expressing  his  views  as  to  the  effect  of  the  provision, 
Mr.  Plumb  said : 

"In  all  the  land  districts  of  the  United  States  where  there 
are  many  contests  of  entries,  the  work  is  behind.  If  the  pro- 
vision remains  in  the  bill  the  contests  can  not  be  heard,  and 
they  are  not  only  burdensome  to  the  claimants  themselves,  but 
they  result  in  the  holding  of  a  large  amount  of  public  land 
from  settlement  and  use  because  of  the  doubt  about  the  title." 

The  amendment  proposed  by  Mr.  Plumb  was  adopted  in  the 
Senate.  The  House  having  refused  to  agree  to  the  Senate 
amendment,  and  the  matter  being  in  conference,  the  committee 
in  conference  reached  an  agreement,  as  follows: 

"That  the  House  recede  from  its  disagreement  to  the  amend- 
ment No.  145,  and  agree  to  the  same  with  amendment,  as  fol- 
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lows:  Bestore  the  matter  proposed  to  be  stricken  oat  by  said 
amendment,  and  at  the  end  thereof  add  the  following :  '  except 
only  so  much  as  may  be  necessary  to  pay  the  actual  cost  of 
clerical  services  employed  exclusively  in  contested  cases,  and 
they  shall  make  report  quarterly  under  oath  of  all  expenditures 
for  such  clerical  services,  with  vouchers  therefor.' "  (Record, 
pp.  7910,  7942.) 

The  conference  report  having  been  agreed  to  by  both  Houses, 
the  paragraph  became  law  in  the  form  as  found  in  the  act  of 
August  4, 1886. 

From  the  foregoing  it  would  appear  that  the  sole  object  of 
the  provision  inserted  by  the  conference  committee  and  adopted 
by  both  Houses  was  to  meet  the  objection  urged  by  Senator 
Plumb,  that  under  the  bill  as  it  came  from  the  House  "the 
contests  can  not  be  heard,"  and  to  provide  available  funds  for 
the  employment  of  such  additional  clerks  as  might  be  neces- 
sary to  dispose  of  contested  cases,  expressly  limiting  its  avail- 
ability to  clerical  services  employed  exclusively  in  such  cases. 
There  is  no  suggestion  that  the  Government  must  not  be  taxed 
with  any  expense  on  account  of  contested  cases,  or  that  the 
clerks  in  a  local  land  office  should  not  perform  any  services  in 
connection  with  said  cases,  but,  on  thex  contrary,  a  distinct 
recognition  that  the  regular  force  was  not  adequate  for  the 
work  pending,  unless  provision  was  made  to  meet  the  emergency 
whenever  it  did  exist. 

I  think  that  the  construction  given  to  the  act  of  August  4, 
1886,  by  the  General  Land  Office  is  clearly  right.  The  regular 
clerks  in  a  local  land  office,  by  which  I  mean  those  appointed 
by  the  Secretary  of  the  Interior  and  paid  from  the  appropria- 
tions made  each  year  by  Congress,  are  officers  of  the  Govern- 
ment with  salaries  provided  by  law  and  fixed  by  regulation. 
During  the  time  they  hold  the  office  they  are  entitled  to  the 
compensation  given  them  by  law,  and  it  is  immaterial  as  to 
what  work  belonging  to  the  office  they  are  engaged  on.  Those 
persons  employed  exclusively  in  contested  cases  under  the 
authority  of  the  act  of  August  4, 1886,  who  are  to  receive  their 
compensation  from  the  fees  received  for  reducing  testimony  to 
writing  are  not  clerks  or  officers  of  the  Government,  but  are 
simply  employees.  If  none  are  employed,  the  register  and 
receiver  are  required  by  the  act  to  cover  into  the  Treasury  all 
fees  received  in  contested  cases,  together  with  all  other  fees 
which  would  increase  their  compensation  beyond  $3,000  a  year. 
If  such  clerical  services  are  employed,  the  act  gives  to  them  the 
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right  to  deduct  the  amount  properly  paid  for  such  services 
from  the  fees  collected  and  reported.  There  is  nothing  in  the 
act  which  indicates  that  the  regular  office  force  can  not  be 
engaged  in  contest  work  while  holding  their  positions  and 
receiving  their  regular  salaries;  it  only  provides  that  if  neces- 
sary the  fees  received  in  contested  cases  may  be  used  to 
employ  clerical  services  for  exclusive  use  in  connection  with 
such  cases. 

Apart  from  these  considerations,  which  appear  to  me  to  be 
conclusive,  I  am  unwilling  to  change  the  practical  construc- 
tion given  to  the  statute  by  the  officer  charged  with  its  enforce- 
ment, unless  the  same  is  shown  to  be  clearly  erroneous.  I 
have  said  nothing  of  the  questiou  of  practicability  in  comply- 
ing with  the  Auditor's  requirements  since,  as  shown  above,  I 
do  not  agree  with  him  in  his  construction  of  the  law;  but  a 
moment's  thought  will  convince  anyone  that  it  will  be  well-nigh 
impossible,  if  it  be  admitted  that  a  regular  clerk  can  ever  be 
used  in  connection  with  contested  cases,  to  so  keep  his  time  as 
to  adjust  his  payment  between  the  contingent  fund  and  the 
contest  fund.  It  will  be  readily  understood  that  in  the  cur- 
rent work  of  a  day  a  clerk  might  be  employed  at  varying  inter- 
vals, sometimes  on  the  one  thing  and  sometimes  on  the  other. 
The  impracticability  of  such  a  course  is  further  emphasized  by 
a  consideration  of  the  recent  order  issued  by  the  President  at 
the  request  of  the  Interior  Department,  excepting  from  the 
classified  civil  service  u  temporary  clerks  employed  in  United 
States  land  offices  to  reduce  testimony  to  writing  in  contest 
cases  not  paid  from  Government  funds." 

Aside  from  the  implied  recognition  that  there  may  be  clerks 
so  employed  who  are  paid  from  Government  funds,  the  prac- 
tice suggested  by  the  Auditor  of  paying  them  partly  as  reg- 
ular clerks  from  the  contingent  fund  and  partly  from  the 
contest  fees  would  put  the  clerks  of  a  local  land  office  in  the 
anomalous  position  of  being  at  one  time  within  the  classified 
service  and  at  another  time  without,  possibly  several  times  in 
a  single  day. 

In  support  of  his  decision  the  Auditor  refers  to  the  Lambert 
case,  decided  by  First  Comptroller  Matthews  July  14,  1891. 
But  an  examination  of  that  case  shows  that  the  point  now  in 
issue  was  not  considered.  It  was  therein  decided  that  no  other 
fees  than  those  collected  in  contested  cases  could  be  used  by 
the  register  and  receiver  in  payment  of  clerical  services,  under 
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the  provisions  of  section  3617  of  the  Revised  Statutes,  which 
it  was  held  were  not  enlarged  by  the  act  of  August  4, 1886, 
beyond  the  specific  exception  contained  therein.  It  is  true 
that  an  occasional  expression  in  that  decision  appears  to  bear 
upon  the  point  in  issue,  but  it  seems  clear  that  it  was  written 
by  the  Comptroller  under  a  misapprehension  similar  to  the 
Auditor's  as  to  the  employment  or  use  of  the  regular  office 
force  in  contested  cases  when  it  was  not  deemed  necessary 
to  secure  clerical  services  to  be  employed  exclusively  in  such 
cases. 

So  far  the  question  has  been  considered  in  its  general  scope. 
It  is  now  necessary  to  consider  the  particular  case  on  which 
the  decision  of  the  Auditor  is  based. 

In  examining  the  account  of  George  W.  Case,  receiver  and 
disbursing  agent  at  Watertown,  S.  Dak.,  the  Auditor  found 
a  voucher  showing  payment  to  Frank  D.  Fulton,  as  "special 
contest  clerk,"  from  January  1  to  March  23, 1899,  from  the 
appropriation  for  "  Contingent  expenses  of  land  offices."  He 
very  properly  suspended  the  item  for  information  why  a  con- 
test clerk  was  not  paid  from  the  fees  deposited  by  the  contest- 
ant, as  required  by  the  act  of  August  4, 1886.  He  was  informed 
by  the  General  Land  Office  that  Mr.  Fulton  was  appointed  a 
temporary  (regular)  clerk  in  the  office  for  three  months  at  a 
salary  of  $900  per  annum  on  December  17, 1898,  and  that  dur- 
ing the  appointment  he  performed  the  work  of  a  regular  clerk, 
as  the  files  of  the  General  Land  Office  showed,  and  that  while 
erroneously  denominated  a  "contest  clerk,"  he  was  not  so 
employed  and  was  properly  entitled  to  compensation  from  the 
regular  appropriation  for  contingent  expenses.  Mr.  Case  stated 
in  a  letter  to  the  Auditor  that  Mr.  Fulton  "  devoted  his  entire 
time  to  contest  work  and  was  not  employed  otherwise  during 
such  time,"  but  I  am  informed  that  returns  and  other  papers 
unconnected  with  contested  cases,  which  are  in  his  handwrit- 
ing, have  been  forwarded  to  the  General  Land  Office  in  the 
regular  course  of  business,  which  show  that  for  at  least  a  part 
of  the  time  he  was  not  engaged  on  contest  work.  However 
this  may  be,  it  seems  clear  that  Mr.  Fulton  was  appointed  a 
regular  clerk  in  the  Watertown  office,  and  under  the  priuciple 
laid  down  in  the  foregoing  discussion  of  the  question  that  he 
is  entitled  to  be  so  paid  from  the  regular  appropriation. 

The  decision  of  the  Auditor  is  not  approved. 
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PAYMENT  FOE  TELEGRAMS  RELATING  TO  LEAVES 
OF  ABSENCE. 

TelegramB  making  application  for  leaves  of  absence,  or  extension  of  leave, 
or  of  inquiry  whether  leave  has  been  granted,  or  the  replies  made 
thereto  by  telegraph,  are  not  public  dispatches,  and  payment  therefor 
is  not  authorized. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  October 

27, 1899.) 

By  your  reference  I  have  received  a  letter,  dated  October  6, 
1899,  from  Colonel  Edward  J.  McClernand,  assistant  adjutant- 
general,  addressed  to  the  Adjutant-General,  United  States 
Army,  in  relation  to  certain  telegrams  sent  by  him  pertaining 
to  the  application  for  leaves  of  absence  of  certain  officers. 
You  request  my  decision  as  to  whether  said  telegrams  can  be 
paid  for  by  the  Government. 

Paragraph  1209,  Army  Regulations  of  1895,  provides: 

"  Telegrams  making  application  for  leave  of  absence,  or 
extension  of  leave,  or  of  inquiry  whether  leave  has  been 
granted,  and  the  replies  made  thereto  by  telegraph,  will  not 
be  sent  or  paid  for  as  public  dispatches." 

In  considering  this  matter  the  Judge* Advocate-General,  on 
September  6, 1899,  said: 

"The  paragraph  of  regulations  referred  to  constitutes  a  dec- 
laration that  telegrams  making  application  for  leave  of  absence, 
or  extension  of  leave,  of  inquiry  whether  leave  has  been 
granted,  and  the  replies  thereto,  'will  not  be  sent  or  paid  for 
as  public  dispatches;'  and  the  reason  of  this  is  that  the  statute 
making  the  appropriation  out  of  which  the  cost  of  telegrams  is 
paid  appropriates  money  to  pay  only i  cost  of  telegrams  on  offi- 
cial business,'  and  those  under  consideration  can  not  be  held 
to  be  telegrams  on  official  business.'  It  follows  that  even  if 
the  regulation  referred  to  was  not  in  existence,  the  payments 
proposed  could  not  be  made." 

It  requires  no  argument  to  show  that  leaves  of  absence  are 
granted  for  the  benefit  of  the  persons,  and  that  any  cost 
relating  thereto  should  not  be  borne  by  the  United  States. 

I  have  to  advise  you  that  said  telegrams  should  not  be  paid 
for  by  the  United  States. 
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BOOKS   OF   REFERENCE   FOR   THE  LAW  LIBBARY 
OF  THE  DEPARTMENT  OF  JUSTICE. 

The  use  of  the  appropriation  for  contingent  expenses  of  the  Department 
of  Justice,  which  contains  an  item  for  "books  for  law  library,"  for 
the  purchase  of  books  of  reference  is  not  prohibited  by  section  3  of 
the  act  of  March  15, 1898,  which  provides  that  no  books  of  reference 
for  the  nse  of  any  Executive  Department  shall  be  purchased  or  paid 
for  from  any  appropriation  "unless  such  purchase  is  authorized  and 
payment  therefor  specially  provided  "  in  the  appropriation. 

(Decision  by  Acting  Comptroller  Mitchell,  October  28,  1899.) 

The  Auditor  for  the  State  and  other  Departments,  in  settling 
the  account  of  Henry  Rechtin,  disbursing  clerk  for  the  Depart- 
ment of  Justice,  for  August,  1899,  under  the  appropriation  for 
"Contingent  expenses,  Department  of  Justice:  Books  for 
Department  library,  1900#"  disallowed  payments  for  "  Bio- 
graphical Dictionary,  $3,  Spanish  Dictionary,  (4,  and  Official 
Railway  Guide,  $15 — $27,"  from  which  Mr.  Rechtin  appeals  to 
the  Comptroller  "  for  a  revision  of  the  settlement"  aforesaid. 

The  Auditor  in  his  report  on  the  appeal  says  the  disallow- 
ances were  made  as  the  result  of  my  revision  of  Mr.  Rechtin's 
accounts  on  appeal  No.  2949,  which  was  finally  revised  and 
certified  to  the  Auditor  July  22, 1899. 

He  also  calls  my  attention  to  my  decision  in  Aulick  Palmer's 
case,  dated  the  28th  ultimo.    (6  Oomp.  Dec.,  311.) 

The  disbursements  involved  in  the  revision  above  referred 
to  were  for  six  city  directories  and  two  Standard  Dictionaries 
charged  to  the  appropriation  "  Contingent  expenses,  Depart- 
ment of  Justice:  Miscellaneous  items,  1899,"  and  that  in  the 
Aulick  Palmer  case,  for  one  city  directory,  embraced  in  his 
miscellaneous  account  for  the  maintenance  of  the  jail  and  sup- 
port of  prisoners,  District  of  Columbia,  and  charged  to  the 
appropriation  "Support  of  prisoners,  District  of  Columbia, 
1899." 

These  disbursements  being  for  "books  of  reference,"  whose 
purchase  was  not  authorized,  etc.,  by  the  law  granting  the  ap- 
propriations against  which  they  were  charged,  were  disallowed 
under  the  provisions  of  section  3  of  the  act  of  March  15, 1898 
(30  Stat,  316),  which  reads: 

"That hereafter  law  books,  books  of  reference,  and  period- 
icals for  use  of  any  Executive  Department,  or  other  Govern- 
ment establishment  not  under  au  Executive  Department  at 
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the  seat  of  Government,  shall  not  be  purchased  or  paid  for 
from  any  appropriation  made  for  contingent  expenses  or  for 
any  specific  or  general  purpose  unless  such  purchase  is  author- 
ized and  payment  therefor*  specifically  provided  in  the  law 
granting  the  appropriation.9' 

It  must  be  observed  that  the  purchases  of  books  of  reference 
for  the  Department  in  1899  were  made  from  the  contingent 
appropriations  for  "Miscellaneous  items,"  while  those  now 
under  consideration  were  made  from  like  appropriation  for 
"Books  for  Department  library,"  and  we  are  naturally  led  to 
inquire  into  the  reasons  therefor,  for  upon  a  casual  examina- 
tion it  appears  that  the  appropriation  for  books  in  1899  was 
of  the  same  import  as  is  that  for  1900,  being  for  the  same 
aggregate  amount,  and  in  almost  the  same  words,  but  upon  a 
careful  examination  we  find  there  is  a  very  material  differ- 
ence in  the  two  appropriations,  and  this  puts  us  upon  the 
inquiry  as  to  why  this  difference  was  made. 

These  appropriations  are  as  follows: 

"Contingent  expenses,  Department  of  Justice:  Bools  for  De- 
partment library,  1899. — For  law  books  for  library  of  the 
Department,  one  thousand  five  hundred  dollars.  For  purchase 
of  session  laws  and  statutes  of  the  States  and  Territories  for 
library  of  Department,  seven  hundred  and  fifty  dollars." 
(Digest  of  appropriations,  1899,  319,  act  March  15,  1898,  30 
Stat.,  313.) 

"  Contingent  expenses.  Department  of  Justice;  Books  for  De- 
partment library,  1900. — For  books  for  law  library  of  the 
Department,  one  thousand  seven  hundred  and  fifty  dollars. 
For  purchase  of  session  laws  and  statutes  of  the  States  and 
Territories  for  library  of  Department,  five  hundred  dollars." 
(Digest  of  appropriations,  1900,  400,  act  February  24, 1899,  30 
Stat.,  887.) 

In  the  former  (1,500  is  appropriated  for  the  purchase  of 
"law  books  for  library^  and  $750  for  the  purchase  of  session 
laws  and  statutes,  while  in  the  latter  $1,750  is  appropriated 
for  the  purchase  of  "books  for  law  library "  and  but  $500  for 
session  laws  and  statutes. 

Congress  surely  meant  something  by  these  radical  changes, 
both  in  the  wording  and  in  the  specific  amounts  appropriated 
for  each  of  the  two  classes  of  purchases  provided  for,  and  I 
am  constrained  to  hold  that  it  intended  to  and  did  relieve  the 
appropriation  for  the  fiscal  year  1900  from  the  limitations  of 
section  3  of  the  act  of  March  15, 1898,  supra. 

If  the  position  of  the  Auditor  be  correct,  then  the  purchase 
of  law  books  must  also  be  disallowed,  because  their  purchase 
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is  not  authorized  in  terms  nor  is  there  any  specific  provision 
in  the  appropriation  authorizing  payment  therefor.  It  will  not 
do  to  say  that  because  the  act  provides  for  the  purchase  of 
books  for  a  law  library  that  it  must  by  necessary  implication 
iuclnde  law  books,  for  that  at  best  would  be  but  a  matter  of 
construction,  seemingly  in  direct  conflict  with  the  act  of  1898, 
supra,  and  I  have  no  idea  that  Congress  intended  to  deprive 
the  Department  of  the  power  to  purchase  law  books  for  its  law 
library,  but,  on  the  contrary,  I  think  it  intended  to  put  the 
matter  within  the  discretion  of  the  Department  and  allow  it 
to  purchase  books  of  whatever  kind  found  to  be  necessary  for 
that  library;  and  it  having  been  found  necessary  to  purchase 
the  books  of  reference  embraced  in  the  Auditor's  disallowance, 
such  purchase  is  a  proper  charge  against  the  appropriation 
and  must  be  allowed,  they  having  gone  into  and  become  a  part 
of  the  law  library  as  is  evidenced  by  the  receipt  of  Mr.  Finch, 
the  librarian,  therefor. 

From  the  foregoiug  it  is  plain  that  neither  the  former  revis- 
ion of  this  disbursing  clerk's  account  nor  the  decision  in 
Palmers  case  apply  here. 

The  disallowance  by  the  Auditor  is  overruled,  and  the  item 
disallowed  will  be  allowed  on  this  revision. 


ADDITIONAL  OFFICERS  IN  THE  VOLUNTEER  ARMY. 

A  regimental  sergeant-major  of  a  militia  organization  which  enlisted  in 
the  Volunteer  Army  as  a  body,  who  was  promoted  to  second  lieutenant 
and  battalion  adjutant  to  fill  a  vacancy  subsequently  happening,  is 
entitled  to  the  pay  of  the  higher  grade. 

(Decision  by  Acting  Comptroller  Mitchell,  October  28, 1899.) 

The  Auditor  for  the  War  Department,  under  date  of  October 
24, 1899,  has  transmitted  the  following  decision  for  the  Comp- 
troller's approval,  disapproval,  or  modification : 

'•  Frederick  M.  Baumgardner,  Sixth  Ohio  Volunteers,  was 
enrolled  as  regimental  sergeant  ra^jor  April  25,  1898,  for  two 
years;  mustered  in  May  12,  1898;  commissioned  second  lieu- 
tenant and  battalion  adjutant,  and  mustered  in  as  such  May 
16, 1898,  and  died  in  the  service  August  22,  1898,  a  second 
lieutenant  and  battalion  adjutant. 

"This  organization  was  brought  into  the  service  under  sec- 
tion 6  of  the  act  of  April  22, 1898  (30  Stat.,  362),  the  second 
proviso  of  which  is  as  follows: 

"'That  when  the  members  of  any  company,  troop,  battery, 
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battalion,  or  regiment  of  the  organized  militia  of  any  State 
shall  enlist  in  the  Volunteer  Army  in  a  body  as  each  company, 
troop,  battery,  battalion,  or  regiment,  the  regimental,  compauy, 
troop,  battery,  and  battalion  officers  in  service  with  the  militia 
organization  thus  enlisting  maybe  appointed  by  the  governors 
of  the  States  and  Territories,  and  shall,  when  so  appointed,  be 
officers  of  corresponding  grades  in  the  same  organization  when 
it  shall  have  been  received  into  the  service  of  the  United  States 
as  a  part  of  the  Volunteer  Army.' 

"The  organization  of  the  Ohio  National  Guard  provides  for 
one  battalion  adjutant,  a  secoud  lieutenant,  for  each  battalion. 
See  page  244  of  the  4 Organized  Militia  of  the  United  States,' 
issued  by  the  War  Department,  Military  Information  Division. 

"It  would  appear  that  the  Sixth  Ohio  Volunteers  was  com- 
posed of  three  battalions.  Under  date  of  July  15,  1898  (5 
Gomp.  Dec.,  29),  the  Comptroller  decided  as  follows: 

" '  The  effect  of  the  act  as  to  the  organizations  received  under 
the  second  proviso  of  said  section  6  was  to  recognize  and 
create  in  the  Volunteer  Army  the  offices  provided  for  said 
militia  organizations  by  the  laws  of  the  State,  and  the  officers 
of  such  militia  organizations,  the  members  of  which  enlisted 
in  a  body,  when  duly  appointed  and  accepted  into  the  service 
of  the  United  States  are,  by  section  12  of  said  act,  in  all 
respects  on  the  same  footing  as  to  pay,  allowances,  and  pen- 
sions as  officers  of  corresponding  grades  in  the  Regular  Army.' 

"This  would  seem  to  make  it  clear  as  to  the  rights  of  the 
extra  officers  who  were  originally  brought  into  the  Volunteer 
Army  with  the  militia  organization,  but  the  question  arises  as 
to  whether  the  officers  subsequently  promoted  or  appointed  to 
the  extra  offices  provided  for  said  militia  organization  by  the 
laws  of  the  State  are  entitled  to  be  recognized  and  paid  as  of 
the  grades  to  which  so  promoted  or  appointed. 

"I  am  of  the  opinion,  and  so  decide,  coinciding  with  the 
opinion  of  the  Attorney-General  of  July  18, 1899,  that  a  regi- 
meut  of  the  State  militia  brought  into  the  service  under  sec- 
tion 0  of  the  act  of  April  22,  1898,  has  the  right  to  maintain 
its  organization  with  the  number  and  grade  of  officers  author- 
ized by  the  laws  of  the  State,  and  that  this  officer,  having 
been  regularly  appointed  to  a  vacancy  arising  after  the  regi- 
ment had  been  accepted  into  the  Volunteer  Army,  is  entitled 
to  be  recognized  and  paid  as  of  the  grade  of  adjutant,  to  which 
appointed  from  the  date  his  commission  takes  effect  to  the 
date  of  his  death.'9 

It  being  understood  that  the  decision  extends  only  to  such 
additional  officers  as  actually  joined  for  service  under  their 
appointments,  the  decision  of  the  Auditor  is  approved. 
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COOKS  FOB  THE  SIGNAL  CORPS. 

Each  company  of  the  Signal  Corps  of  the  Army  is  entitled  to  have  one 
cook  as  a  part  of  the  authorized  organization  thereof,  who  is  entitled 
to  the  rank  and  pay  of  a  corporal  in  that  corps,  as  provided  by  the 
act  of  July  7, 1898. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  War,  October 

28, 1899.) 

I  have  received  from  the  Paymaster-General,  by  your  direc- 
tion, a  letter  dated  July  15, 1899,  as  follows: 

"The  following  is  submitted  for  your  consideration  and  deci- 
sion. Section  3,  act  of  April  26, 1898  (General  Orders,  No.  29, 
1898),  authorizes  a  war  addition  to  the  strength  of  the  Signal 
Corps  of  the  Army,  and  section  2  of  the  act  of  May  18, 1898 
(G.O.,52,  1898),  provides  for  a  Volunteer  Signal  Corps;  but 
neither  of  these  acts  prescribes  a  company  organization.  The 
act  of  July  7, 1898  (G.  O.,  94),  authorizes  the  enlistment  of  one 
cook  for  each  company,  battery,  and  troop  of  the  Eegular  and 
Volunteer  armies,  with  the  rank,  pay,  and  allowances  of  a  cor- 
poral of  the  arm  of  service  to  which  he  belongs.  Sections  2, 
3,  and  4  of  the  act  of  March  2, 1899  (G.  O.,  36, 1899),  provides 
for  cooks  of  cavalry,  artillery,  and  infantry,  and  the  bands 
thereof.  And  section  9  of  said  act  provides  that  the  cooks 
authorized  by  this  act  shall  have  the  pay  of  a  sergeant  of 
infantry. 

"General  Orders,  37;  A.  G.  O.,  1899,  prescribes  the  strength 
of  organizations  under  the  act  of  March  2, 1899,  and  allows 
the  Signal  Corps  twenty  cooks. 

"The  following  questions  are  therefore  submitted:  (1)  Is 
there  competent  authority  for  the  appointment  of  cooks  in  the 
Signal  Corps,  either  under  the  acts  of  1898  or  1899 1  (2)  If 
authorized,  are  they  entitled  to  the  pay  of  a  corporal  of  the 
Signal  Corps,  under  act  of  July  7,  1898,  or  to  the  pay  of  a 
sergeant  of  infantry,  under  section  9,  act  of  March  2, 1899  T" 

The  enlisted  men  of  the  Signal  Corps,  immediately  prior  to 
April  26, 1898,  consisted  of  50  sergeants  stationed  for  the  most 
part  singly  at  posts  throughout  the  United  States. 

Section  3,  act  of  April  26, 1898  (30  Stat.,  365),  provides  that: 

"In  time  of  war  there  shall  be  added  to  the  Signal  Corps  of 
the  Army  ten  corporals,  one  hundred  first-class  privates,  and 
forty  second-class  privates,  who  shall  have  the  pay  and  allow- 
ances of  engineer  troops  of  the  same  grade." 

Section  7  of  said  act  (30  Stat.,  365,  366)  contains  the  pro- 
vision: 

"That  at  the  end  of  any  war  in  which  the  United  States 
may  become  involved  the  Army  shall  be  reduced  to  a  peace 


Digitized  byLjOOQlC 


428  DECISIONS  OF   THE   COMPTROLLER. 

basis  by  the  transfer  in  the  same  arm  of  the  service  or  absorp- 
tion by  promotion  or  honorable  discharge,  under  such  regula- 
tions as  the  Secretary  of  War  may  establish,  of  supernumerary 
commissioned  officers  and  the  honorable  discharge  or  transfer 
of  supernumerary  enlisted  men;  and  nothing  contained  in  this 
act  shall  be  construed  as  authorizing  a  permanent  increase  of 
the  commissioned  or  enlisted  force  of  the  Regular  Army 
beyond  that  now  provided  by  the  law  in  force  prior  to  the  pas- 
sage of  this  act,  except  as  to  the  increase  of  twenty-five 
majors  provided  for  in  section  1  hereof." 

The  act  of  May  18, 1898  (30  Stat.,  417,  418),  provides  for  a 
Volunteer  Signal  Corps,  as  follows: 

"That  the  President  is  hereby  authorized  to  organize  a 
Volunteer  Signal  Corps  for  service  during  the  existing  war, 
which  corps  shall  receive  the  same  pay  and  allowances  as  are 
authorized  by  law  for  the  Signal  Corps  of  the  Army. 

"  Sec.  2.  The  Volunteer  Signal  Corps  shall  consist  of  one 
colonel,  one  lieutenantcolonel,  one  major  as  disbursing  officer, 
and  such  other  officers  and  men  as  may  be  required,  not  ex- 
ceeding one  major  for  each  army  corps,  and  two  captains,  two 
first  lieutenants,  two  second  lieutenants,  five  first  class  ser- 
geants, ten  sergeants,  ten  corporals,  and  thirty  first-class  pri- 
vates to  each  organized  division  of  troops:  Provided ,  That 
two  thirds  of  all  officers  below  the  rank  of  major  and  a  like 
proportion  of  the  enlisted  men  shall  be  skilled  electricians  or 
telegraph  operators." 

Section  1  of  the  act  of  March  2, 1890  (30  Stat.,  977),  makec  a 
signal  corps,  without  stating  its  composition,  a  part  of  the 
Army  of  the  United  States. 

Section  7  of  said  act  (30  Stat, 979),  provides: 

"That  the  *  *  *  Signal  Corps  shall  consist  of  the  offi- 
cers and  enlisted  men  now  provided  by  law." 

Section  12  (30  Stat,  979, 980),  provides: 

"That  to  meet  the  present  exigencies  of  the  military  service 
the  President  is  hereby  authorized  to  maintain  the  Regular 
Army  at  a  strength  of  not  exceeding  sixty-five  thousand 
enlisted  men,  to  be  distributed  amongst  the  several  branches 
of  the  service,  including  the  Signal  Corps,  according  to  the 
needs  of  each." 

Said  section  12  also  authorizes  the  President  to  raise  a  force 
of  not  more  than  35,000  volunteers,  and  to  organize  the  same 
into  not  more  than  27  infantry  regiments  and  3  cavalry  regi- 
ments, and  further  provides: 

"That  such  increased  regular  and  volunteer  force  shall  con- 
tinue in  service  only  during  the  necessity  therefor,  and  not 
later  than  July  first,  nineteen  hundred  and  one." 
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The  act  of  July  7, 1898,  making  provision  for  the  enlistment 
of  cooks  (30  Stat.,  721),  provides: 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  author- 
ized and  directed  to  cause  to  be  enlisted  in  each  company, 
battery,  and  troop  in  the  Regular  and  Volunteer  armies  of  the 
United  States,  as  a  part  of  the  authorized  enlisted  strength 
thereof,  under  rules  to  be  prescribed  by  him,  a  competent  per- 
son as  cook,  who  shall  take  rank  as  and  be  allowed  the  pay  of 
a  corporal  of  the  arm  of  the  service  to  which  he  belongs,  and 
whose  duties  in  connection  with  the  preparation  and  serving 
of  the  food  of  the  enlisted  men  of  the  company,  battery,  or 
troop,  and  with  the  supervision  and  instruction  of  enlisted 
men  hereby  authorized  to  be  detailed  to  assist  him,  shall  be 
prescribed  in  the  regulations  for  the  government  of  the  Army." 

The  act  of  March  2, 1899,  in  fixing  the  organization  for  cav- 
alry, artillery,  and  infantry,  from  and  after  the  date  of  the  act, 
made  specific  provision  for  cooks  in  said  organizations  as 
folio  ws: 

"  Seo.  2.  Each  cavalry  band  *  *  *  one  cook.  Each 
troop  of  cavalry    *    *    *    two  cooks."    (30  Stat.,  977.) 

"  Sbo.  3.  Each  artillery  band  •  •  •  one  cook.  Each 
battery  of  heavy  artillery  *  •  •  two  cooks.  Each  battery 
of  field  artillery    •    •    •    two  cooks."    (30  Stat.,  978.) 

"  Sec.  4.  Each  infantry  band  »  *  *  one  cook.  Each 
infantry  company    •    •    •    two  cooks."    (30  Stat.,  978.) 

Section  9  of  said  act  provides: 

"  That  the  cooks  authorized  by  this  act  shall  have  the  pay 
and  allowances  of  sergeants  of  infantry."    (30  Stat.,  979.) 

Section  18  provides: 

"  That  all  laws  or  parts  of  laws  which  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed."    (30  Stat.,  981.) 

The  condition  of  the  service  in  time  of  war  makes  it  neces- 
sary to  organize  the  membersof  the  Signal  Corps  into  companies 
and  requires  them  to  serve  as  companies. 

The  Volunteer  Signal  Corps  authorized  by  the  act  of  May 
18, 1898,  was  accordingly  organized  into  eighteen  companies. 
(See  Order  No.  6,  War  Department,  Signal  Office,  dated  June 
30, 1898,  and  Report  of  the  Chief  Signal  Officer,  1898,  pp.  51-54.) 

The  Signal  Corps  of  the  Regular  Army,  as  increased  by  the 
act  of  April  2G,  1898,  supra,  was  also  organized  into  companies. 
(See  Order  No.  10,  War  Department,  Signal  Office,  dated  July 
27, 1899.) 

It  thus  appears  that,  prior  to  the  passage  of  the  act  of  July 
7, 1898,  supra,  providing  for  the  enlistment  of  one  cook  "in 
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each  company  *  •  *  in  the  Regular  and  Volunteer 
Armies"  the  Signal  Corps  had  been  organized  into  companies, 
and  it  also  appears  that' cooks  were  enlisted  for  said  companies 
under  said  act. 

Provision  was  made  by  section  12,  act  of  March  2, 1899,  for 
a  temporary  increase  of  the  Signal  Corps  in  the  Regular  Army 
to  meet  the  needs  of  the  service  on  the  discharge  of  the 
Volunteer  Signal  Corps  on  the  close  of  the  war  with  Spain. 

The  act  of  July  7,  1898,  supra,  must  be  regarded  as  so 
amending  previous  laws  as  to  make  the  cook  therein  author- 
ized for  each  company  constitute  a  part*  of  its  authorized 
enlisted  strength,  and  applied  to  Signal  Corps  companies, 
organized  under  proper  authority,  as  well  $s  to  companies  in 
other  arms  of  the  service. 

I  am  of  the  opinion  that  the  provisions  of  the  act  of  July  7, 
1898,  so  far  as  they  relate  to  the  Signal  Corps,  are  not  in  con- 
flict with  or  in  any  way  affected  by  sections  2,  3,  4,  and  9  of 
the  act  of  March  2, 1899,  supra,  relating  to  cooks  in  the  cav- 
alry, artillery,  and  infantry  arms  of  the  service,  and  fixing  the 
pay  of  such  cooks,  or  with  any  other  provisions  in  said  act  of 
March  2, 1899,  and  were  not  repealed  by  section  18  of  said 
act,  supra. 

I  am  also  of  the  opinion  that  as  the  cook  in  each  company 
of  the  Signal  Corps,  under  the  laws  then  existing,  was  an  en- 
listed man,  and  a  part  of  its  authorized  strength,  the  grade 
of  cook  in  the  Signal  Corps  was  recognized  and  continued  as  a 
part  of  the  Signal  Corps  organization  by  section  7,  act  of 
March  2, 1899,  supra,  and  that,  under  the  authority  conferred 
upon  him  by  section  12  of  said  act,  supra,  the  President,  in 
his  discretion,  may  temporarily  increase  the  number  and 
strength  of  the  companies  in  the  Signal  Corps  according  to  the 
needs  of  the  Army,  subject  to  the  limitations  prescribed  by 
the  act,  and  that  each  company  of  the  Signal  Corps  organized 
by  proper  authority,  either  before  or  after  March  2, 1899,  is 
entitled  to  have  one  cook,  as  a  part  of  the  authorized  enlisted 
strength  thereof,  and  that  the  cook  is  entitled  to  the  rank  and 
pay  of  a  corporal  in  the  Signal  Corps,  as  provided  by  the  act 
of  July  7, 1898,  supra. 
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PAYMENT  OP  THE   COST  OF   EXCHANGE  TO  THE 
FISCAL  AGENTS  OF  THE  GOVERNMENT. 

The  North  American  Trust  Company  having  become  the  fiscal  agents  of 
the  Government  in  Cuba,  under  an  agreement  which  provides  that  the 
proceeds  of  all  warrants  drawn  by  the  Secretary  of  the  Treasury  for 
the  purpose  of  placing  moneys  of  the  United  States  in  their  hands  as 
such  fiscal  agents  may  be  received  by  the  company  at  its  office  in  New 
York  City,  is  not  entitled  to  payment  of  the  current  rate  of  exchange 
for  transferring  the  money  from  New  York  City  to  Cuba. 

(Decision  by  Comptroller  Traoewell,  October  30, 1899.) 

The  Auditor  for  the  War  Department,  October  4, 1899,  sub- 
mits the  following  decision : 

"  The  question  as  to  whether  or  not  the  North  American 
Trust  Company,  under  its  bond  as  fiscal  agents  in  Cuba 
approved  April  17, 1899,  is  legally  entitled  to  any  payment  on 
account  of  any  exchange  in  placing  the  amount  of  Treasury 
warrants  issued  in  its  favor  to  the  credit  of  disbursing  officers 
with  said  fiscal  agents  in  Cuba,  arises  in  connection  with 
voucher  No.  28  of  the  ordnance  disbursing  account  of  Lieut. 
Matthew  E.  Hanna,  acting  chief  ordnance  officer  at  Santiago, 
Cuba,  for  the  month  of  May,  1899. 

"  I  am  of  opinion,  and  so  decide,  that  payment  of  exchange 
to  the  North  American  Trust  Company,  in  placing  moneys  to 
the  credit  of  a  disbursing  officer  of  the  army  in  Cuba,  is  unau- 
thorized in  view  of  the  provisions  of  the  bond  of  said  com- 
pany approved  April  17, 1899." 

In  May,  1899,  war  warrant  No.  5667,  for  $567.63,  was  issued 
in  favor  of  the  North  American  Trust  Company,  at  Santiago, 
Cuba,  to  be  placed  to  the  credit  of  Lieutenant  Matthew  E. 
Hanna,  Second  Cavalry,  United  States  Army,  acting  chief 
ordnance  officer,  Santiago,  Cuba.  Upon  receipt  of  notice  of 
this  credit,  the  said  company  presented  to  Lieutenant  Hanna 
a  voucher  for  95.68  for  "current  rate  of  exchange  on  war 
warrant  No.  5667,  for  9567.63,  at  1  per  cent,  placed  to  your  (his) 
official  credit  this  day."  This  voucher  was  paid  by  Lieutenant 
Hanna  and  he  has  asked  credit  for  the  same  in  the  settle- 
ment of  his  accounts.  The  Auditor  has  decided  that  this  was 
unauthorized  in  view  of  the  provisions  of  the  bond  of  said 
company. 

The  North  American  Trust  Company  has  executed  and  filed 
three  separate  bonds,  the  last  two  evidently  being  additional 
or  strengthening  bonds.  All  three  bonds  contain  substantially 
the  same  conditions,  so  far  as  the  matter  under  consideration 
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is  concerned.    The  first  bond,  approved  by  the  Secretary  of 
the  Treasury  July  30, 1898,  provides: 

"Now, the  condition  of  this  obligation  is  such  that  whereas 
the  President  of  the  United  States  has  designated  the  said 
North  American  Trust  Company  as  the  fiscal  agents  of  the  Gov- 
ernment of  the  United  States  at  Santiago  de  Cuba  for  such 
service  as  the  Government  may  require,  upon  the  following 
agreement,  terms,  and  conditions,  which  have  been  duly  ac- 
cepted and  entered  into  by  the  said  North  American  Trust 
Company;  that  is  to  say,  that  the  said  company  will,  while 
they  continue  such  agents  of  the  said  Government,  accept, 
protect,  and  pay  all  bills  and  drafts  drawn  upon  them  by  the 
Government,  or  ou  its  account  by  its  officers  or  other  persons 
duly  authorized  for  that  purpose,  and  properly  presented  or 
coming  to  them  for  acceptance,  protection,  or  payment,  charg- 
ing therefor  commissions  of  one-half  of  1  per  cent,  and  will 
promptly  account  for  and  pay  over  to  the  said  Government, 
when  required  so  to  do,  all  moneys  and  balances  of  said  Gov- 
ernment at  any  time  remaining  in  their  hands. 

"  The  said  Government  agreeing  on  its  part  to  furnish  the 
money  to  the  said  company  for  the  payment  of  said  bills  and 
drafts  from  time  to  time  as  the  same  may  be  required: 

"Provided,  That  the  said  fiscal  agents  and  their  sureties 
herein  hereby  request  and  agree  that  all  warrants  which  may 
be  drawn  by  the  Secretary  of  the  Treasury  in  favor  of  said 
fiscal  agents  for  the  purpose  of  placing  in  their  (the  said  fiscal 
agents')  hands  the  money  agreed  to  be  furnished  herein  may 
be  indorsed  by,  and  the  proceeds  thereof  received  by,  the 
North  American  Trust  Company  at  its  office  in  New  York  City, 
State  of  New  York,  and  when  so  received  by  the  said  trust 
company  shall  constitute  a  payment  to  and  the  furnishing  of 
money  to  the  said  fiscal  agents  as  fully  and  to  all  intents  and 
purposes  as  if  actually  received  by  the  said  fiscal  agents." 

The  company  in  its  letter  of  October  26, 1899,  addressed  to 
the  Comptroller  of  the  Treasury,  refers  to  General  Orders,  No. 
22,  of  the  War  Department,  dated  February  3, 1899,  as  the 
authority  for  making  the  charge  now  under  consideration,  and 
then  says: 

"All  moneys  deposited  by  the  Government  in  the  offices  of 
the  company  in  Cuba  are  subject  only  to  one-half  of  1  per 
cent  commission.  If  a  warrant  is  deposited  with  the  company 
in  its  office  in  New  York,  it  is  subject  to  a  charge  for  the  cur- 
rent rate  of  exchange."    *    *    * 

There  might  be  some  force  in  the  contention  of  the  company 
but  for  the  proviso  constituting  the  closing  paragraph  of  its 
bonds,  which  is  found  in  all  three  bonds.  The  company  was 
designated  as  the  fiscal  agents  of  the  United  States  at  San 
tiago  (and  other  places  in  Cuba),  and  it  then  agreed  to  receive 


Digitized  byLjOOQlC 


COST   OF   EXCHANGE.  433 

Government  money  and  pay  it  out  on  checks  of  disbursing 
officers,  receiving  therefor  one-half  of  1  per  cent  for  its  serv- 
ices. If  this  was  all  the  company  agreed  to  do,  it  might  with 
some  show  of  reason  be  couteuded  that  the  Government  must 
first  place  its  money  in  the  hands  of  the  fiscal  agents  at  their 
places  of  business  in  Cuba,  and,  if  said  agents  were  called  on 
to  do  anything  towards  getting  said  money  to  or  in  Cuba,  this 
service  might  be  treated  as  something  outside  the  terms  of  the 
contract.    But  was  the  obligation  of  the  company  so  limited! 

This  brings  us  to  the  consideration  of  the  intent  and  effect 
of  the  proviso  in  the  bonds  quoted  above.  It  must  be  borne  in 
mind  that  this  company  was  the  fiscal  agents  of  the  United 
States  in  Cuba,  not  in  New  York.  In  the  proviso  the  company 
agreed  that  when  it  received  the  money  of  the  Government  at 
its  office  in  New  York  it  "  shall  constitute  a  payment  to  and 
the  furnishing  of  money  to  the  said  fiscal  agents  as  fully  and 
to  all  intents  and  purposes, as  if  actually  received  by  the  said 
fiscal  agents." 

If  this  clause  has  any  meaning  at  ail  it  certainly  means  that 
when  the  money  was  received  iu  New  York  it  was  to  all  intents 
aud  purposes  the  same  as  if  received  by  said  company  in  Guba, 
Cuba  being  the  only  place  where  it  was  to  act  as  fiscal  agents. 
The  one-half  of  1  per  cent  was  undoubtedly  intended  as  full 
compensation,  not  only  for  safeguarding  and  paying  the  money 
out  on  checks  presented,  but  in  getting  the  money  to  Cuba  in 
case  of  necessity. 

The  company  seems  to  rely  on  the  force  of  General  Orders, 
No.  22,  of  1898,  of  the  War  Department  It  is  true  the  orders 
referred  to  seem  to  contemplate  the  payment  of  exchange  in 
addition  to  the  one-half  of  1  per  cent  commission.  It  will  be 
noted  that  the  company  was  not  the  agents  of  the  War  Depart- 
ment alone,  but  of  the  United  States,  and  anything  that  De- 
partment could  say  about  the  contract  would  not  bind  other 
Departments.  Furthermore,  the  rights  and  obligations  of  the 
company  are  not  measured  by  what  the  Secretary  of  War  may 
say  about  it,  but  are  to  be  measured  by  the  terms  of  the  writ- 
ten contract.  The  orders  referred  to  undertake  to  quote  the 
conditions  of  the  bonds,  but  omit  entirely  the  proviso  herein 
referred  to,  which  proviso  covers  explicitly  the  point  now  under 
consideration.  I  think  it  must  be  admitted  that  a  regulation 
general  order  or  an  ex  parte  construction  can  not  be  held  to 
alter  or  vary  the  terms  of  a  written  contract  any  more  than  of 
22184— Vol.  6 28 
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a  statute;  therefore,  in  so  far  as  General  Orders,  No.  22,  at- 
tempted to  recognize  the  right  of  the  company  to  claim  exchange 
in  cases  like  the  one  under  consideration  is  concerned,  said 
orders  are  without  authority  and  are  void. 
The  decision  of  the  Auditor  is  approved. 


BEPTJNDMBNT  OP  THE  VALUE  OP  DOCUMENTARY 

STAMPS. 

The  provision  in  section  3426,  Revised  Statutes,  as  amended  by  the  act  of 
March  1, 1879,  that  "no  allowance  shall  be  made,  in  any  manner,  for 
documentary  stamps  other  than  those  of  the  denomination  of  two 
cents  "  is  applicable  to  the  documentary  stamps  provided  by  the  act 
of  June  13,  1898,  and  a  claimant  who  used  two  documentary  stamps 
of  the  face  value  of  $3  each  upon  a  document  on  which  the  latter  act 
does  not  require  the  payment  of  any  internal-revenue  stamp  tax  is  not 
entitled  to  a  refundment  of  the  value  of  the  stamps  so  used. 

(Decision  by  Comptroller  Tracetcellj  October  31, 1899.) 

The  Auditor  for  the  Treasury  Department  has  submitted  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

"In  compliance  with  section  8  of  the  act  of  July  31,  1894 
(28  Stat*.  207),  I  have  the  honor  to  forward  herewith  the  claims 
of  The  People's  Savings  Bank  of  Sacramento,  Gal.,  for  $5.94, 
being  the  amount  certified  by  the  Commissioner  of  Internal 
Bevenue  in  schedule  No.  202  of  claims  allowed  by  him  for  the 
refundment  of  taxes  illegally  collected. 

"Section  31  of  the  act  of  June  13, 1898,  provides  as  follows : 

"  'That  all  administrative,  special,  or  stamp  provisions  of 
law,  including  the  laws  in  relation  to  the  assessment  of  taxes 
not  heretofore  specifically  repealed,  are  hereby  made  appli- 
cable to  this  act.' 

"  Section  17,  act  of  March  1, 1879  (20  Stat.,  349),  last  proviso, 
third  paragraph,  is  as  follows: 

"  'That  from  and  after  June  thirtieth,  eighteen  hundred  and 
seventy-nine,  no  allowance  shall  be  made,  in  any  manner,  for 
documentary  stamps  other  than  those  of  the  denomination  of 
two  cents.' 

"I  have  decided  to  allow  this  claim  on  the  ground  that  the 
above  proviso  is  obsolete,  it  applying  only  to  the  former  rev- 
enue act. 

"As  this  is  an  original  construction  of  a  statute  it  is  sub- 
mitted for  your  approval,  disapproval,  or  modification.  All 
the  papers  pertaining  to  the  case  are  herewith  transmitted 
for  your  consideration.     In  this  connection  your  attention  is 
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respectfully  invited  to  the  following  Treasury  decisions:  Nob. 
19973,  21523,  ai)d  21560." 

It  appears  that  the  claimant  bought  two  documentary  stamps 
of  the  value  of  $3  each,  for  which  he  paid  $6  less  1  per  cent, 
which  were  used  upon  a  document  on  which  the  act  of  June 
13, 1898  (30  Stat.,  448),  does  not  require  the  payment  of  any 
tax,  and  he  made  claim  for  a  refundment  of  the  amount  paid 
therefor. 

Under  date  of  August  19, 1899,  the  Attorney-General,  at  the 
request  of  the  Secretary  of  the  Treasury,  rendered  an  opinion 
upon  the  question  whether  the  proviso  of  section  17  of  the  act 
of  March  1, 1879,  supra,  is  still  in  force.  His  opinion  is  as 
follows: 

"The  case  pending  before  the  Commissioner  of  Internal 
Be  venue  for  decision  is  based  upon  the  following  facts: 

"  Maitland,  Coppell  &  Co.,  of  New  York,  purchased  from  the 
collector  of  internal  revenue  31  adhesive  documentary  stamps 
of  the  denomination  of  $1,000,  respectively.  At  the  time  of 
the  purchase  of  these  stamps  the  purchasers  were  under  the 
belief  that  $31,000  worth  of  stamps  were  required  upon  a  cer- 
tain instrument  which  it  was  their  duty  to  stamp.  After  the 
purchase,  however,  it  was  ascertained  that  $30,000  was  the  cor- 
rect amount  of  stamps  required  on  the  instrument,  and  thus 
one  of  the  stamps  of  the  denomination  of  $1,000  was  left  in 
their  hands  unused.  They  have  applied  to  the  Commissioner 
for  the  redemption  of  this  $1,000  stamp. 

"  Section  31  of  the  act  of  June  13, 1898,  reads  as  follows: 

"'That  all  administrative,  special,  or  stamp  provisions  of 
law,  including  the  laws  in  relation  to  the  assessment  of  taxes, 
not  heretofore  specifically  repealed,  are  hereby  made  applicable 
to  this  act.' 

"  The  question,  therefore,  first  presented  is  as  to  whether 
this  provision  of  the  war-revenue  act  makes  applicable  to  the 
administration  and  enforcement  of  said  act  the  proviso  of  sec- 
tion 17  of  the  act  of  March  1, 1879,  above  referred  to. 

"  It  will  be  observed  that  the  power  vested  in  the  Commis- 
sioner of  Internal  Revenue  to  redeem  stamps  issued  under  the 
laws  in  existence  previous  to  the  act  of  June  13, 1898,  is  derived 
from  section  3426  of  the  Revised  Statutes,  in  which  this  lan- 
guage will  be  found : 

"*The  Commissioner  of  Internal  Revenue  may,  upon  the 
receipt  of  satisfactory  evidence  of  the  facts,  make  an  allowance 
for  or  redeem  such  of  the  stamps  issued  under  the  provisions 
of  this  title,  or  of  any  internal  revenue  act,  as  may  have  been 
spoiled,  destroyed,  or  rendered  useless,'  etc. 

"The  authority  to  redeem  documentary  stamps  was,  by  the 
act  of  July  12,  1876  (19  Stat.,  88),  confined  to  those  of  the 
denomination  of  2  cents,  and  by  the  act  of  March  1, 1879  (20 
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Stat.,  327),  both  of  which  latter  acts  were  amendments  of  the 
original  act,  claims  for  allowance  on  account^ of  stamps  were 
required  to  be  presented  within  three  years,  existing  claims 
for  the  redemption  of  stamps  other  than  2- cent  documentary 
stamps  were  required  to  be  presented  within  one  year,  and 
after  Jnne  30, 1879,  no  allowance  could  be  made  in  any  manner 
for  documentary  stamps  other  than  those  of  the  denomination 
of  2  cents. 

"  It  will  be  seen  that  all  of  these  acts  refer  to  documentary 
stamps  issued  under  the  provisions  of  Title  XXXV  of  the 
Revised  Statutes,  and  the  legislation  subsequent  to  the  act 
first  authorizing  the  redemption  of  such  stamps  resulted  from 
the  fact  that  documentary  stamps  issued  under  the  provisions 
of  said  title  gradually  went  out  of  use  until  those  of  the  denom- 
ination of  2  cents  alone  were  required  at  the  time  the  amenda- 
tory acts  were  passed. 

"The  question  is,  then,  directly  presented  as  to  how  far,  if 
at  all,  such  legislation,  pertaining  to  a  system  of  laws  with 
reference  to  the  issue  and  use  of  internal-revenue  stamps  pro- 
vided for  by  said  system,  can  affect  a  subsequent  and  independ- 
ent act  providing  for  the  issue  and  use  of  internal-revenue 
stamps  differing  in  many  instances  materially  from  those  issued 
under  the  former  legislation. 

"It  will  be  ascertained  in  following  up  the  legislation  rela- 
tive to  the  use  of  documentary  stamps  that  the  act  of  June  6, 
1872  {sec.  36,  17  Stat.,  256),  provided  for  the  repeal  on  and 
after  October  31, 1872,  of  stamp  taxes  on  instruments,  except 
the  stamp  tax  on  bank  checks,  drafts,  and  orders,  and  that 
the  law  requiring  the  use  of  the  2-cent  stamps  was  repealed  by 
the  act  of  March  3, 1883  (22  Stat.,  488).  Therefore,  the  laws 
under  which  the  documentary  stamps  provided  for  by  previous 
legislation  were  issued  having  been  repealed,  all  the  acts  of 
Congress  pertaining  solely  to  the  redemption  of  such  stamps 
have  become  obsolete;  and  I,  therefore,  in  answer  to  the  ques- 
tion as  to  whether  the  last  proviso  of  section  17  of  the  act  of 
March  1, 1879  (20  Stat,  327),  is  still  in  force,  advise  you  that 
it  is  not,  nor  is  any  of  the  legislation  providing  for  the  redemp- 
tion of  documentary  stamps  under  Title  XXXV  of  the  Revised 
Statutes  in  force.  Consequently  said  proviso  can  in  no  way 
enter  into  the  administration  of  the  war-revenue  act. 

"  The  only  question,  therefore,  which  remains  to  be  consid- 
ered is  whether  the  Commissioner  of  Internal  Revenue  is  au- 
thorized under  any  circumstances  to  redeem  documentary 
stamps  issued  under  the  provisions  of  the  last-named  act. 

"Section  321  of  the  Revised  Statutes,  in  defining  the  duties 
of  the  Commissioner  of  Internal  Revenue,  says: 

" '  The  Commissioner  of  Internal  Revenue,  under  the  direction 
of  the  Secretary  of  the  Treasury,  shall  have  general  superin- 
tendence of  the  assessment  and  collection  of  all  duties  and 
taxes  now  or  hereafter  imposed  by  any  law  providing  internal 
revenue}  and  shall  prepare  and  distribute  all  the  instructions, 
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regulations,  directions,  forms,  blanks,  stamps,  and  other  mat- 
ters  pertaining  to  the  assessment  and  collection  of  internal 
revenue.' 

"By  this  law  the  Commissioner  of  Internal  Revenue,  under 
the  direction  of  the  Secretary  of  the  Treasury,  has  the  general 
management,  supervision,  and  control  of  the  assessment  and 
collection  of  internal-revenue  taxes.  He  has  authority  to  give 
instruction  and  to  make  regulations  such  as  may  be  necessary 
to  carry  out  the  general  purposes  of  the  law.  It  will  be  seen, 
therefore,  that  the  general  powers  of  the  Commissioner  per- 
taining to  the  assessment  and  collection  of  internal-revenue 
taxes  are  exceedingly  broad  and  comprehensive.  In  addition 
to  the  powers  thus  granted  under  the  general  law,  section  25 
of  act  of  June  13, 1898,  is  as  follows: 

" '  That  the  Commissioner  of  Internal  Revenue  shall  cause  to 
be  prepared  for  the  payment  of  the  taxes  prescribed  in  this  act 
suitable  stamps  denoting  the  tax  on  the  document,  article,  or 
thing  to  which  the  same  may  be  affixed,  and  he  is  authorized 
to  prescribe  such  method  for  the  cancellation  of  said  stamps, 
as  substitute  for  or  in  addition  to  the  method  provided  in  this 
act,  as  he  may  deem  expedient.  The  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
is  authorized  to  procure  any  of  the  stamps  provided  for  in  this 
act  by  contract  whenever  such  stamps  can  not  be  speedily 
prepared  by  the  Bureau  of  Kngraving  and  Printing;  but  this 
authority  shall  expire  on  the  first  day  of  July,  eighteen  hun- 
dred and  ninety-nine.  That  the  adhesive  stamps  used  in  the 
payment  of  the  tax  levied  in  Schedules  A  and  B  of  this  act 
shall  be  furnished  for  sale  by  the  several  collectors  of  internal 
revenue,  who  shall  sell  ana  deliver  them  at  their  face  value  to 
all  persons  applying  for  the  same,  except  officers  or  employees 
of  the  internal  revenue  service:  Provided,  That  such  collectors 
may  sell  and  deliver  such  stamps  in  quantities  of  not  less  than 
one  hundred  dollars  of  face  value,  with  a  discount  of  one  per 
centum,  except  as  otherwise  provided  in  this  act.  And  he 
may,  with  the  approval  of  the  Secretary  of  the  Treasury,  make 
all  needful  rules  and  regulations  for  the  proper  enforcement  of 
this  act.' 

"  The  last  clause  of  the  section  quoted  confers  upon  the 
Commissioner,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, the  power  to  make  all  needful  rules  and  regulations  for 
the  proper  enforcement  of  the  act.  He  is  not  only  authorized 
to  make  regulations  for  the  enforcement  of  the  act,  but  such 
regulations  as  areneedtul  for  its  proper  enforcement,  his  author- 
ity in  this  respect  being  restrained  only  by  the  failure  of  the 
Secretary  to  approve  such  regulations  as  he  may  make. 

"It  is  a  well-settled  principle  that  a  regulation  made  in  pur- 
suance of  an  act  of  Congress  has  the  force  of  law.  ( United 
State*  v.  Eliason,  16  Pet.,  291;  Ex  parte  Reed,  100  U.  S.,  13; 
United  States  v.  Barrows  et  al.,  10  Int.  Rev.  Rec.,  86;  Harvey 
v.  United  States,  3  Ct.  Cls.,  38.) 
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"  I  think  it  may  be  well  held  as  proper  in  carrying  out  the 
purposes  of  the  act  of  June  13, 1898,  that  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  has  authority  in  his  discretion  to  cause  an  unused 
documentary  stamp  in  the  hands  of  a  purchaser  to  be  redeemed. 
It  is  true  that  the  act  does  not  in  express  terms  vest  the  Com- 
missioner with  this  power,  yet  the  great  discretion  which  is 
given  to  him  to  make  such  rules  and  regulations  as  are  need- 
ful for  the  proper  enforcement  of  the  act,  in  my  opiuion 
includes  every  power  which  is  necessary,  not  only  to  collect 
the  taxes  levied  under  the  provisions  of  this  act,  but  to  so 
administer  it  as  to  deal  justly  with  the  citizen  and  taxpayer. 

"  The  war-revenue  act,  as  is  well  known,  was  passed  to  meet  an 
emergency.  A  war  with  a  foreign  nation  made  the  raising  of 
additional  revenue  for  the  Government's  use  a  necessity.  The 
act,  though  apparently  hurriedly,  and  in  some  respects  I  may  say 
unskillfully,  drafted,  still  in  my  opinion  is  sufficiently  explicit 
to  indicate  the  purpose  of  the  lawmakers  not  only  to  secure  the 
collection  of  the  taxes  provided  for  it,  but  also  to  protect  the 
taxpayer  from  an  unequal  orunjustenforcement  of  its  provisions. 

"There  is.  another  view  which  I  think  can  be  safely  taken, 
which  is  founded  on  a  portion  of  section  3420,  Revised  Statues, 
which  does  not  seem  to  be  affected  by  the  repeal  of  the  laws 
relating  to  documentary  stamps  issued  under  Title  XXXV  of 
the  Revised  Statutes,  and  that  is  the  provision  in  said  section 
extending  the  authority  of  the  Commissioner  of  Internal  Rev- 
enue to  make  allowance  for  the  redemption  of  stamps  issued 
under  any  internal  revenue  act.  If  that  portion  of  section  3426 
which  is  rendered  inoperative  by  reason  of  the  acts  repealing 
the  Jaws  authorizing  the  issue  of  documentary  stamps  under 
the  provisions  of  said  title  is  eliminated,  there  still  remains 
enough  of  said  section  to  read  as  follows: 

"  'The  Commissioner  of  Internal  Revenue  may,  upon  receipt 
of  satisfactory  evidence  of  the  facts,  make  allowance  for  or 
redeem  such  of  the  stamps  issued  under  the  provisions  *  *  * 
of  any  internal  revenue  act,  as  may  havebeen  spoiled,  destroyed, 
or  rendered  useless  or  unfit  for  the  purpose  intended,  or  for 
which  the  owner  may  have  no  use,  or  which,  through  mistake, 
may  have  been  improperly  or  unnecessarily  used,  or  where  the 
rates  or  duties  represented  thereby  have  been  excessive  in 
amount,  paid  in  error,  or  in  any  manner  wrongfully  collected; 
and  such  allowance  or  redemption  shall  be  made  either  by  giving 
other  stamps  in  lieu  of  the  stamps  so  allowed  for  or  redeemed, 
or  by  refunding  the  amount  or  value  to  the  owner  thereof, 
deducting  therefrom,  in  case  of  repayment,  the  percentage,  if 
any  allowed  to  the  purchaser  thereof;  but  no  allowance  or 
redemption  shall  be  made  in  any  case  until  the  stamps  so 
spoiled  or  rendered  useless  shall  have  been  returned  to  the 
Commissioner  of  Internal  Revenue,  or  until  satisfactory  proof 
has  been  made  showing  the  reason  why  the  same  can  not  be  so 
returned;'    •    •    • 
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"Consequently,  although  all  laws  for  the  redemption  of  doc- 
umentary stamps  issued  under  the  provisions  of  Title  XXXV 
are  obsolete,  because  the  authority  to  issue  such  stamps  is 
repealed,  the  power  yet  remains  to  redeem  documentary  stamps 
issued  under  another,  though  a  subsequent,  internal-revenue 
act.  The  act  of  June  13, 1898,  is  an  internal-revenue  act,  and 
among  the  methods  of  raising  revenue  thereby  is  that  providing 
for  the  use  of  documentary  stamps.  If,  therefore,  so  much  of 
section  3426  as  I  quote  above  is  still  the  law,  it  becomes  a  part 
of  the  said  act  by  virtue  of  section  31  of  the  same. 

"I  deem  it,  therefore,  entirely  consistent  with  the  terms  of 
the  act  of  June  13,  1898,  considered  in  connection  with  powers 
conferred  by  previous  legislation,  to  give  it  as  my  opinion  that 
the  Commissioner  of  Internal  Eevenue  has  authority,  with  the 
approval  of  the  Secretary  of  the  Treasury,  to  make  suitable 
regulations  looking  to  the  redemption  of  unused  documentary 
stamps  issued  under  the  provisions  of  said  act,  and  in  the 
absence  of  such  regulations  I  advise  you  that,  with  the  sanc- 
tion of  the  Secretary  of  the  Treasury,  the  Commissioner  of 
Interna]  Revenue  may,  in  any  particular  case,  cause  such 
unused  stamp  or  stamps  to  be  redeemed." 

I  can  not  concur  with  the  Attorney-General  in  this  opinion. 
The  act  of  July  12, 1876  (19  Stat.,  88),  provides: 

"That  from  and  after  the  passage  of  this  act  no  allowance 
shall  be  made  for  documentary  stamps  except  those  of  the 
denomination  of  two  cents,  which,  when  presented  to  the  Com- 
missioner of  Internal  Revenue,  are  not  found  to  be  in  the  same 
condition  as  when  issued  by  tbe  Internal  Revenue  Depart- 
ment, or,  if  so  required  by  the  said  Commissioner,  when  the 
person  presenting  the  same  can  not  satisfactorily  trace  the  his- 
tory thereof  from  their  issue  to  their  presentation  as  aforesaid." 

This  provision  is  a  restriction  upon  the  power  conferred  upon 
the  Commissioner  of  Internal  Revenue  by  section  3426  of  the 
Revised  Statutes  to  redeem  internal-revenue  stamps.  There 
can  be  no  questiou  that  section  3426  is  permanent  legislation, 
and  I  think  that  this  provision  was  permanent  legislation  also. 
It  has,  however,  been  superseded  by  the  proviso  in  section  17 
of  the  act  of  March  1, 1879,  supra,  which  is  in  the  following 
terms : 

"  That  from  and  after  June  thirtieth,  eighteen  hundred  and 
seventy-nine,  no  allowance  shall  be  made  in  any  manner  for 
documentary  stamps  other  than  those  of  the  denomination  of 
two  cents." 

I  should  have  no  doubt  that  this  provision  is  permanent 
legislation,  even  if  it  stood  alone,  and  as  it  is  expressly  enacted 
as  a  part  of  an  amendment  of  section  3426  there  appears  to  be 
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no  ground  whatever  for  doubt.    Moreover,  section  31  of  the 
act  of  June  13, 1898  (30  Stat,  466),  provides  as  follows: 

"That  all  administrative,  special,  or  stamp  provisions  of 
law,  including  the  laws  in  relation  to  the  assessment  of  taxes, 
not  heretofore  specifically  repealed  are  hereby  made  applicable 
to  this  act." 

As  the  provision  in  section  17  of  the  act  of  March  1,  1879, 
quoted  supra,  has  not  been  specifically  repealed,  but  is  now  a 
part  of  section  3426  of  the  Be  vised  Statutes,  any  doubt,  if  any 
had  existed,  of  its  applicability  to  the  act  of  June  13, 1898, 
would  be  removed  by  the  foregoing  provision  therein. 

Reading  these  statutes  together  as  indicated  it  seenis  unneces- 
sary to  cousider  in  detail  the  argument  of  the  Attorney-General 
from  which  he  concludes  that  the  provision  in  section  17  of  the 
act  of  March  1, 1879,  supra,  restricting  the  redemption  of  docu- 
mentary stamps,  is  obsolete.  This  provision  is  made  a  part  of 
section  3426  of  the  Revised  Statutes,  as  reenacted  and  amended 
by  this  act,  from  which  section  the  Commissioner  of  Internal 
Revenue  derives  his  power  to  redeem  such  stamps,  and  upon 
which  power  this  provision  is  a  restriction.  I  can  not  follow 
the  reasoning  of  the  Attorney-General  by  which  he  would 
render  a  part  of  this  section  obsolete  and  leave  the  remainder 
in  force.  Moreover,  such  a  conclusion  appears  to  be  in  direct 
contravention  of  the  provision  in  section  31  of  the  act  of  June 
13, 1898,  supra,  which  makes  applicable  to  that  act  all  admin- 
istrative, special,  or  stamp  provisions  of  law  "  not  heretofore 
specifically  repealed." 

Nor  can  I  concur  with  the  Attorney-General  in  the  opinion 
that  the  authority  conferred  upon  the  Commissioner  of  Inter- 
nal Revenue  by  the  act  of  June  13, 1898,  supra,  to  make,  with 
the  approval  of  the  Secretary  of  the  Treasury,  regulations  for 
the  enforcement  of  that  act,  authorizes  him  to  make  a  regula- 
tion for  the  redemption  of  documentary  stamps  other  than 
those  of  the  denomination  of  two  ceuts.  Such  a  regulation 
would  be  in  the  nature  of  new  legislation,  and  even  in  the 
absence  of  the  restrictive  provisions  in  section  17  of  the  act  of 
March  1, 1879,  supra,  would  be  unauthorized.  In  the  case  of 
Morrill  v.  Jones  (106  U.  S.,  466)  the  Supreme  Court  says: 

44  The  Secretary  of  the  Treasury  can  not  by  his  regulations 
alter  or  amend  a  revenue  law.  All  he  can  do  is  to  regulate 
the  mode  of  proceeding  to  carry  into  effect  what  Congress  has 
enacted." 
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I  am  of  opinion  that  the  proviso  of  section  17  of  the  act  of 
March  1, 1879,  supra,  which  prohibits  an  allowance  for  docu- 
mentary stamps  other  than  those  of  the  denomination  of  two 
cents,  is  still  in  force,  and  that  therefore  the  claimant  is  not 
entitled  to  a  refundment  of  the  value  of  the  stamps  errone- 
ously used  by  him. 

The  decision  of  the  Auditor  is  disapproved. 


SETTLEMENT    OF    A     CLAIM     OF    A    CHICKASAW 
INDIAN  FOR  INDEMNITY  FOR  HORSES  STOLEN. 

The  accounting  officers  are  authorized  to  settle  a  claim  of  a  Chiokasaw 
Indian  (not  a  citizen  of  the  United  States)  for  indemnity,  under  the 
treaty  made  with  that  and  another  tribe  in  1865,  for  horses  stolen  or 
destroyed  by  Comanche  Indians. 

(Decision  by  Assistant  Comptroller  Mitchell,  November  £, 1899.) 

The  Auditor  for  the  Interior  Department  August  14, 1899, 
submits  the  following  decision  for  approval,  disapproval,  or 
modification : 

"In  the  matter  of  the  claim  of  the  estate  of  Hopi  ah  tubby 
for  indemnity  under  the  treaty  with  the  Ghoctaws  and  Chicka- 
saws  of  1855,  on  account  of  horses  stolen  by  Oomanche  Indians 
in  1866.    Amount,  $2,081.25. 

"This  is  a  claim  arising  under  the  treaty  with  the  Choctaw 
and  Chickasaw  Indians  of  December  13,  1855,  proclaimed 
March  4, 1856. 

"It  appears  from  the  evidence  filed  with  the  claim  that  in 
the  month  of  September,  1866,  the  Comanche  Indians  made  a 
raid  through  Pontotoc  County,  Chickasaw  Nation;  that  they 
stole  and  destroyed  a  large  quantity  of  property  belonging  to 
the  residents  of  said  county;  that  among  the  property  stolen 
or  destroyed  were  tweuty-eight  (28)  horses,  the  property  of 
Hopi  ah  tubby,  a  Chickasaw  Indian,  valued  by  him  at  $2,775. 
The  claim  has  beeu  passed  to  this  office  for  settlement  as  a 
deficiency  claim,  allowed  by  the  Secretary  of  the  Interior  and 
Commissioner  of  Indian  Affairs  for  $2,081.25,  under  article 
14  of  the  Choctaw  and  Chickasaw  treaty  of  1855,  which 
provides: 

"Article  14.  'The  United  States  shall  protect  the  Choctaws 
and  Cbickasaws  from  domestic  strife,  from  hostile  invasion,  and 
from  aggression  by  other  Indians  and  white  persons  not  sub- 
ject to  their  jurisdiction  and  laws;  and  for  all  injuries,  result- 
ing from  such  invasion  or  aggression,  full  indemnity  is  hereby 
guaranteed  to  the  party  or  parties  injured,  out  of  the  Treasury 
of  the  United  States  upon  the  same  principle  and  according  to 
the  same  rules  upon  which  white  persons  are  entitled  toindem- 
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nity  for  injuries  or  aggressions  upon  them,  committed  by 
Indians.'    (11  Stat,  614.) 

"This  is  a  valid  claim  under  the  provisions  of  this  treaty,  and 
the  first  question  to  be  determined  by  this  office  is  whether  it 
is  one  that  may  be  settled  by  it  and  certified  for  payment. 

"  It  is  a  claim  arising  out  of  a  treaty  obligation  and  as  Buch 
may  be  settled  and  certified  to  Congress  for  payment  by  the 
accounting  officers  unless  its  settlement  has  been  committed  to 
some  other  forum. 

"  (See  Second  Comptroller's  decision  of  January  13,  1887, 
Walter  (or  Walt)  Or  ay  son  case;  5  Comp.  Dec.,  17;  4  Oomp. 
Dec,  319.) 

"  The  act  of  March  3, 1891  (26  Stat,  851),  conferred  jurisdic- 
tion* on  the  Court  of  Claims  to  examine  and  adjudicate  a  cer- 
tain class  of  claims  for  depredation.  Under  this  act  the  court 
is  confined  to  the  claims  of  citizens.  (Yerkev.  United  States, 
173  U.  S.,  439.) 

"  Hopi  ah  tubby  is  not  a  citizen,  and  his  claim  is  not  there- 
fore one  that  can  be  adjudicated  by  the  Court  of  Claims. 

"  The  class  of  claims  to  which  it  belongs  has  not  been  pro- 
vided for  by  the  act  of  March  3, 1891.  Not  having  been  pro- 
vided for  by  that  act  they  may  be  examined  and  settled  in  the 
same  manner  that  they  would  have  been  had  that  act  not  been 
passed.  It  will  be  noted  that  this  act  contains  no  prohibition 
against  the  examination  of  claims  not  of  the  classes  mentioned 
in  it. 

" Section  2098  of  the  Revised  Statutes  provides: 

"<No  part  of  the  moneys  which  may  be  appropriated  in  any 
general  act  or  deficiency  bill  making  appropriations  for  the 
current  and  contingent  expenses  incurred  in  Indian  Affairs,  to 
pay  annuities  due  or  to  be  used  and  expended  for  the  care  and 
benefit  of  any  tribe  or  tribes  of  Indians,  shall  be  applied  to 
the  payment  of  any  claim  for  depredations  that  may  have  been 
or  may  be  committed  by  such  tribe  or  tribes,  or  any  member 
or  members  thereof.  No  claims  for  Indiau  depredations  shall 
be  paid  until  Congress  shall  make  special  appropriation 
therefor., 

"This  section  only  applies  to  claims  that  are  to  be  paid  out 
of  any  fund  or  annuities  due  the  tribe.  Grayson  case,  page  7 
of  pamphlet  decision  of  the  Second  Comptroller,  June  13, 1887. 

"As  this  is  a  legal  claim  against*the  United  States  arising 
under  a  treaty,  and  as  its  ^examination  and  settlement  have 
not  been  provided  for  by  any  special  tribunal,  or  its  examina- 
tion by  the  accounting  officers  prohibited,  it  may  be  exam- 
ined and  settled  by  them  and  the  balance  certified  to  Congress 
for  appropriation. 

"The  claim  will  be  allowed  and  certified  as  herein  indicated." 

The  conclusions  of  law  reached  by  the  Auditor  are  ap- 
proved. No  opinion  is  expressed  upon  the  question  whether 
the  evidence  of  loss  is  sufficient  to  warrant  the  allowance  of 
the  claim. 
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BUILDING  A  SIDEWALK  IN  FRONT  OP  THE  WASH- 
INGTON  AQUEDUCT  OFFICE. 

The  appropriation  for  the  maintenance  of  the  Washington  Aqueduct  is 
applicable  to  constructing  a  sidewalk  in  front  of  the  Washington  Aque- 
duct office,  the  land  on  which  the  building  stands  having  been  pur- 
chased as  incidental  to  and  for  the  sole  use  of  the  aqueduct. 

Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  Novem- 
ber 3, 1899. 

By  your  direction  I  have  received  a  letter  dated  October  7, 
1899,  addressed  to  the  Chief  of  Engineers,  United  States  Army, 
by  Col.  A.  M.  Miller,  as  follows: 

"  The  sidewalk  in  front  of  the  Washington  aqueduct  office. 
2728  Pennsylvania  avenue,  being  in  a  very  dilapidated  condi- 
tion, needs  renewal. 

"  1  am  informed  that  the  street  department  of  the  District 
of  Columbia  commission  will,  on  application,  put  down  a  gran- 
itoid sidewalk,  charging  half  the  cost  to  the  Washington  aque- 
duct office. 

"  The  amount  of  sidewalk  required  is  about  160  square  yards. 
The  price  I  am  informed  will  be  one  dollar  ($1.00)  per  square 
yard,  or  fifty  cents  ($0.50)  per  square  yard,  assessed  against 
this  office. 

4 '  I  respectfully  request  that  the  matter  be  referred  to  the  proper 
authority  for  a  decision  as  to  whether  this  charge  can  be  legally 
paid  from  the  United  States  funds  disbursed  by  this  office." 

The  Chief  of  Engineers  in  his  indorsement  says : 

"  The  property  in  front  of  which  the  pavement  is  to  be  laid 
belongs  to  the  United  States." 

On  September  25, 1899,  in  a  letter  addressed  to  the  Secretary 
of  Agriculture,  this  office  decided  a  question  similar  to  the  one 
under  consideration,  and  a  copy  of  said  decision  is  herewith 
inclosed  for  your  information. 

The  appropriation  which  you  propose  to  use  for  this  purpose 
is  one  found  in  the  act  of  March  3, 1899  (30  Stat.,  1053),  read- 
ing as  follows: 

"  Washington  Aqueduct:  For  engineering,  maintenance,  and 
general  repairs,  twenty-one  thousand  dollars." 

The  building  and  ground  in  front  of  which  it  is  proposed  to 
lay  the  sidewalk  were  purchased  and  paid  for  out  of  an  appro- 
priation found  in  the  act  of  July  15, 1870  (16  Stat.,  301),  read- 
ing as  follows: 

"  For  rent  and  purchase  of  land  at  bridge  number  six,  in 
Georgetown,  two  thousand  six  hundred  and  forty  dollars." 
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This  appropriation  is  one  of  the  items  under  the  general 
head  of  Washington  Aqueduct,  and  therefore  the  land  and 
house  purchased  by  the  use  of  said  appropriation  may  fairly 
be  considered  as  an  adjunct  of  the  Aqueduct,  the  same  being 
located  adjacent  to  and  used  solely  for  the  purposes  of  the 
Aqueduct. 

In  view  of  the  precedents  in  this  class  of  cases,  I  have  to 
advise  you  that  the  appropriation  first  above  mentioned  may 
be  used  in  paying  one-half  of  the  cost  of  laying  the  sidewalk. 


BURIAL  EXPENSES  OF  AN  OFFICER  OF  THE  ARMY 
WHO  DIED  WHILE  ON  FURLOUGH. 

An  officer  of  the  Volunteer  Army  who  was  granted  a  fnrlongh  and  pro- 
ceeded to  the  place  where  his  home  was  located,  but  who  died  before 
reaching  the  house  which  he  made  his  home,  did  not  die  "  while  on 
duty/'  within  the  meaning  of  the  act  of  March  3, 1899,  which  provides 
for  the  payment  of  the  transportation  and  bnrial  expenses  of  the 
remains  of  an  officer  who  "died  while  on  duty  away  from  home." 

(Decision  by  Assistant  Comptroller  Mitchell^  November  7, 1899.) 

Michael  Gorman,  father  and  administrator  of  the  estate  of 
John  P.  Gorman,  late  first  sergeant  and  second  lieutenant 
Company  F,  Third  Ohio  Infantry,  Spanish  war,  by  letter  filed 
October  2, 1899,  appeals  from  the  action  of  the  Auditor  for  the 
War  Department  in  settlement  dated  September  12, 1899. 

The  Auditor  allowed  said  Michael  Gorman,  as  administrator, 
the  sum  of  $85.61,  the  account  being  stated  as  follows: 

"  CREDITS. 

"Pay  from  May  10  to  15,  1898,  as  first  sergeant,  at  $30  per  month, 

five  days $6.00 

"Pay  from  September  1  to  19,  1898,  nineteen  days,  at  $116.67  per 

month,  as  second  lieutenant .' 73.89 

"Clothing  allowance,  April  26  to  May  15,  1898,  twenty  days,  at 

28ft  cents 5.72 

85.61 
"(His  effects  were  forwarded  to  his  father.)*' 

The  Auditor  also  stated  the  soldier's  service  and  disallowed 
the  remainder  of  the  claim,  as  follows: 

"This  officer  was  enrolled  as  first  sergeant  April  26, 1898, 
at  Hillsboro,  Ohio,  to  serve  two  years;  mustered  in  as  such 
May  10,  1898,  at  Columbus,  Ohio;  commissioned  as  second 
lieutenant  May  16,  1898,  and  mustered  into  that  grade  same 
date.    Verbal  leave  of  absence  was  granted  him  September  16, 
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1898,  under  General  Orders,  No.  130,  War  Dept.,  Adjutant- 
General's  Office,  dated  August  29,  1898,  and  he  died  Septem- 
ber 19,  1898,  at  his  home  in  Hillsboro,  of  typhoid  fever, 
contracted  in  line  of  duty." 

"Otherwise  than  as  herein  stated  this  officer  was  paid  in 
full  from  date  of  enrollment  to  date  of  death.  Leave  of  absence 
having  been  granted  him  to  await  the  muster  out  of  his  regi- 
ment, extra  pay  is  not  due  under  the  acts  of  January  12  and 
March  3, 1899.  The  heirs  and  legal  representatives  of  deceased 
commissioned  officers  are  not  entitled  to  commutation  of  rations 
due  said  officers  while  on  leave  of  absence,  their  subsistence 
beiug  included  in  their  pay  proper.  As  this  officer  did  not  die 
while  on  duty  away  from  home,  in  the  field,  in  action,  at  a  mil- 
itary post,  or  while  traveling  under  orders  the  cost  of  medical 
attendance  and  of  his  burial  can  not  be  allowed.1' 

Claimant  returns  the  check  issued  in  payment  of  the  amount 
allowed  by  the  Auditor  and  furnishes  evidence  in  affidavits  of 
himself,  W.  A.  Keech,  and  William  Cooper,  showing  that  said 
John  P.  Gorman  was  very  sick  and  in  an  almost  helpless  con- 
dition when  he  arrived  at  Blanchester,  Ohio,  en  route  to  Hills* 
boro,  Ohio,  and  was  assisted  by  said  Cooper  to  a  drug  store  to 
get  medicine,  and  then  back  to  the  depot,  and  on  his  arrival 
at  Hillsboro  was  in  a  stupid,  helpless  condition,  made  no  reply 
to  questions,  and  was  taken  to  a  hotel  (the  Kramer  House)  by 
said  Keech,  where  he  died  a  few  days  later  without  rallying 
or  recovering  his  senses. 

Claimant  contends  that  as  his  son,  the  said  John  P.  Gorman, 
was  very  sick  with  fever  when  he  started  from  Columbus,  and 
as  he  arrived  at  Hillsboro  in  a  helpless  condition  and  had  to 
be  taken  to  the  nearest  hotel,  from  which  he  could  not  be 
removed,  and  where  he  died,  aud  did  not  reach  his  home  at 
hiB  father's  house,  and  was  unable  to  take  any  advantage  of 
the  furlough,  he  should  be  regarded  as  not  having  had  any 
furlough,  but  as  dying  in  service  and  on  duty  while  away 
from  home;  and  he  claims  that  under  the  act  of  March  3, 

1899,  he  is  entitled  to  extra  pay  and  reimbursement  for  sums 
paid  for  medical  attendance  and  burial. 

The  members  of  Company  F,  Third  Ohio  Infantry,  were  fur- 
loughed  at  Columbus,  Ohio,  on  September  16, 1898,  for  thirty 
days  under  General  Orders,  No.  130,  of  1898,  the  furlough 
being  a  verbal  one,  as  commonly  given  under  said  order.  It 
appears  that  the  above-named  officer  was  present  with  his 
company  and  took  advantage  of  said  furlough  and  went  to 
the  town  in  which  he  resided,  where  he  died,  as  above  stated. 
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The  act  of  March  3,  1899  (30  Stat.,  1074),  provides: 

"  That  the  act  of  January  twelfth,  eighteen  hundred  and 
ninety-nine,  be,  and  it  is  hereby,  amended  so  as  to  authorize 
the  payment  to  the  legal  heirs  or  representatives  of  the  offi- 
cers and  enlisted  men  who  died  or  were  killed  or  who  may  die 
in  the  service,  the  extra  pay  provided  for  in  that  act  for  offi- 
cers and  enlisted  men  who  have  been  or  are  to  be  mustered 
out" 

It  has  been  decided  that  the  heirs  of  an  officer  or  enlisted 
man  who  dies  while  on  furlough,  granted  under  General 
Orders,  No.  130,  and  amendments  thereof,  are  not  entitled  to 
extra  pay.    (6  Oomp.  Dec.,  42.) 

The  act  of  March  3, 1899  (30  Stat,  1224, 1225),  provides: 

"  That  in  all  cases  where  an  officer  or  an  enlisted  man  in  either 
the  Army,  Navy,  Marine  Corps  of  the  United  States,' or  con- 
tract surgeon,  or  trained  nurse  in  the  employ  of  the  Govern- 
ment, has  died  while  on  duty  away  from  home  since  the  first 
day  of  January,  eighteen  hundred  and  ninety-eight,  and  the 
remains  have  been  taken  home  and  buried  at  the  expense  of 
the  family  or  friends  of  the  deceased,  the  parties  who  paid  the 
cost  of  transportation  and  burying  such  remains  shall  be 
repaid  at  the  expense  of  the  United  States  by  the  Secretary 
of  the  Treasury,  not  to  exceed  what  it  would  have  cost  the 
United  States  to  have  transported  the  remains  to  their  homes." 

It  is  clear  that  said  act  does  not  authorize  reimbursement 
for  burial  expenses  incurred  by  the  family  or  Mends  of  an  offi- 
cer or  enlisted  man  who  died  at  his  home.    (6  Gomp.  Dec,  343.) 

The  law  not  only  requires  that  the  officer  or  enlisted  man 
shall  have  died  "away  from  home,"  but  that  he  shall  have  died 
"  while  on  duty"  in  order  to  entitle  his  family  or  friends  to  the 
reimbursement  therein  provided. 

It  is  well  settled  that  an  officer  or  enlisted  man  of  the  Army 
can  not  be  regarded  as  "on  duty"  while  he  is  on  furlough  or 
leave  of  absence. 

Consequently  an  officer  can  not  be  regarded  as  on  duty  while 
he  is  on  furlough,  or  leave  of  absence,  or  awaiting  orders  for 
his  own  convenience  under  General  Orders,  Nos.  130  and  155, 
of  1898. 

The  furlough  or  leave  of  absence  commences  at  the  moment 
the  officer  or  enlisted  man  is  relieved  from  duty  and  proceeds 
to  take  advantage  of  the  furlough  or  leave  of  absence. 

As  the  above-named  officer  had  been  relieved  from  duty  and 
had  started  for  his  home  on  a  leave  of  absence  granted  under 
General  Orders,  No.  130,  of  1898, 1  am  of  the  opinion  that  he 
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must  be  regarded  as  having  died  while  on  said  leave  of  absence, 
and  that  he  did  not  die  while  on  duty,  within  the  meaning  of 
the  act  of  March  3, 1809,  supra.  The  claimant  is  therefore  not 
entitled  to  the  extra  pay  or  to  reimbursement  for  cost  of  medi- 
cal attendance  and  burial.  The  Auditor's  action  disallowing 
the  claims  for  said  items  is  therefore  affirmed. 

The  Auditor  has  correctly  stated  the  service  of  said  John  P. 
Gorman,  and  has  correctly  adjusted  his  pay  as  a  commissioned 
officer  and  his  clothing  allowance  as  an  enlisted  man,  but  has 
erred  in  adjusting  his  pay  as  an  enlisted  man,  it  appearing 
that  he  had  been  paid  by  the  State  of  Ohio  $14  as  first  ser- 
geant from  April  26, 1898,  to  May  9, 1898,  inclusive,  said  pay- 
ment having  been  made  to  him  as  a  militiaman  prior  to  muster 
into  the  service  of  the  United  States,  and  that  the  only  pay  he 
had  received  from  the  United  States  as  an  enlisted  man  was 
$4.32,  paid  by  the  paymaster  of  the  Army  as  sergeant  from 
May  10  to  15, 1898. 

Upon  examination  of  the  above-mentioned  claim,  I  find  and 
certify  that  there  is  due  from  the  United  States  to  the  claim- 
ant, as  administrator,  on  revision  of  the  account  of  said  John 
P.  Gorman,  the  sum  of  nine  dollars  and  sixty-eight  cents 
($9.68),  being  $20  pay  as  first  sergeant  from  April  26, 1898,  to 
May  15, 1898,  twenty  days,  at  $30  per  month,  less  $4.32  paid 
by  Army  paymaster  and  $6  allowed  by  the  Auditor  for  the 
period  from  May  10  to  15, 1898,  as  per  certificate  of  differences 
herewith  transmitted,  with  all  the  papers  in  the  case,  to  the 
Auditor  for  the  War  Department. 

The  check  transmitted  to  this  office  has  been  returned  to  the 
claimant. 


BURIAL  EXPENSES  OF  A  CIVILIAN  EMPLOYEE. 

The  appropriation  for  incidental  expenses  of  the  Quartermaster's  Depart- 
ment is  applicable  to  the  expense  of  burying  the  remains  of  a  deceased 
civilian  employee  of  that  Department,  where  such  burial  is  necessary 
for  the  prevention  of  unsanitary  conditions,  but  not  otherwise. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  Wary  Novem- 
ber 7, 1899.) 

By  your  direction  I  have  received  a  letter,  dated  November 
3, 1809,  from  the  Quartermaster-General,  as  follows: 

"The  appropriation  for  incidental  expenses  of  the  Quarter- 
master's Department  provides  for  the  interment  of  officers  and 
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soldiers,  bat  there  is  no  express  provision  for  the  burial  expenses 
of  civilian  employees.  It  seems,  however,  a  necessity  of  the 
service  that  such  expenses  should  be  incurred  by  the  Govern- 
ment, and  the  duty  devolves  upon  the  Quartermaster's  Depart- 
ment. At  military  posts  burial  is  permitted  in  the  post 
cemeteries,  and  the  Department  is  reimbursed,  where  it  is 
practicable,  from  funds  left  by  or  due  to  the  deceased  employee. 
At  points  where  there  are  no  post  or  national  cemeteries,  the 
employee  dying  without  funds  must  either  be  buried  at  tbe 
expense  of  the  United  States,  which  usually  involves  paying 
for  a  site  in  the  local  cemetery,  or  his  burial  expenses  become 
a  charge  upon  the  community  where  his  death  occurs.  The 
latter  alternative  is  beneath  the  dignity  of  the  United  States, 
and  works  an  injustice  that  should  not  be  permitted. 

"In  view  of  the  number  of  these  cases  constantly  arising, 
it  is  believed  that  some  provision  should  be  made  that  will 
bring  these  unavoidable  expenditures  legally  within  the  scope 
of  the  annual  appropriations. 

"  Inasmuch  as  the  appropriation  for  incidental  expenses,  in 
addition  to  the  items  specifically  named,  provides  for  *  such 
additional  expenditures  as  are  necessary  and  authorized  by 
law  in  the  movements  and  operation  of  the  Army  and  at  mili- 
tary posts,  and  not  expressly  assigned  to  any  other  Depart- 
ment,' the  question  is  respectfully  submitted,  by  direction  of 
the  Secretary  of  War,  to  the  Comptroller,  for  decision  whether 
the  burial  of  civilian  employees  of  the  Army  dying  without 
means  is  not  a  legitimate  expense  in  the  movement  and  opera- 
tion of  the  Army,  and  as  such  legally  payable  from  the  appro- 
priations for  incidental  expenses." 

I  know  of  no  law  which  specifically  authorizes  the  use  of  funds 
appropriated  for  the  use  of  the  Army  in  paying  the  expenses  of 
burial  of  civilian  employees.  The  arguments  used  by  the  Quar- 
termaster-General would  apply  with  equal  force  in  the  cases  of 
any  other  civilian  employees  of  the  Government.  While  there  is 
no  law  specifically  authorizing  the  incurrence  of  an  expense  in 
burying  the  remains  of  a  deceased  employee,  it  does  not  follow 
that,  if  said  employee  dies  within  the  limits  of  a  military  post 
or  camp,  his  remains  must  be  left  there  to  become  a  menace  to 
the  public  health  because  no  friends  volunteer  or  are  able  to 
dispose  of  the  body.  Sanitary  considerations  require  the  pre- 
vention or  abatement  of  a  nuisance,  and,  if  no  other  means  are 
at  hand,  I  think  the  department  of  the  Army  charged  with  the 
removal  of  dead  bodies  generally  would  be  authorized  to  prop- 
erly dispose  of  the  remains  of  a  civilian  employee,  incurring  no 
greater  expense  therefor  than  is  necessary  for  the  purpose,  tak- 
ing into  consideration  all  the  surrounding  circumstances.  (2 
Oomp.  Dec.,  347.)    This  view  is  not  based  upon  the  idea  that 
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the  body  is  that  of  a  former  employee,  bat  upon  sanitary  con- 
siderations alone,  and  would  equally  apply  in  the  case  of  a  stran- 
ger who  might  die  within  the  limits  of  a  military  post  or  camp. 
If  the  employee  dies  or  has  been  removed  by  his  friends  outside 
the  limits  of  the  post  or  camp,  the  military  authorities  are 
charged  with  no  official  duty  respecting  the  body,  any  more 
than  they  would  be  in  the  case  of  a  stranger.  This  view,  of 
course,  is  strictly  legal,  and  does  not  take  into  consideration 
our  moral  obligations  as  individuals  one  to  another,  with  which 
the  Government  has  nothing  to  do. 

If  the  removal  of  dead  bodies  is  part  of  the  duties  of  the 
Quartermaster's  Department,  I  am  of  the  opinion  that  the 
appropriation  for  incidental  expenses  of  that  Department  can 
properly  be  used  for  paying  the  reasonable  burial  expenses  of 
a  deceased  civilian  employee  of  the  Army  under  the  limitations 
above  set  forth.    (See  act  of  June  7, 1897,  30  Stat.,  86,  87.) 


FEES  OF  FIELD   DEPUTY   MARSHALS  FOR  TRANS- 
PORTING PRISONERS. 

A  field  deputy  marshal  is  not  entitled  to  fees  for  transporting  a  prisoner 
who  had  been  admitted  to  bail  and  who  was  subsequently,  during  a 
session  of  the  court,  arrested  at  the  instance  of  his  surety  and  recom- 
mitted by  a  United  States  commissioner,  section  1018,  Revised  Stat- 
utes, providing  for  such  arrest  and  recommitment  during  vacation 
only. 

(Comptroller  Tracewell  to  United  States  Marshal,  Staunton,  Fa., 
November  7, 1899.) 

Your  letter  of  the  29th  ultimo  with  the  voucher  of  Field 
Deputy  J.  E.  Owens,  for  fees  claimed  by  him  for  transporting 
a  prisoner  from  Pulaski  City  to  Abingdon,  Va.,  is  received. 

The  question  iuvolved  herein  is  the  same  as  that  which  was 
made  the  subject  of  a  report  by  examiners  of  the  Department 
of  Justice  in  an  appeal  by  the  Attorney-General,  now  pending. 

For  reasons  assigned  by  you,  the  revision  of  your  accounts 
is  suspended  for  the  purpose  of  considering  the  main  ques- 
tion in  this  case,  which  is  as  to  the  right  of  a  deputy  marshal 
to  the  statutory  fee  for  transporting  a  prisoner  who  had  been 
committed  to  jail  where  the  surety  on  the  bond  of  the  said 
prisoner  surrendered  him  to  the  commissioner,  while  the  court 
was  in  session  at  Abingdon. 
22184— Vol.  6 29 
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The  facts  as  stated  by  yon,  corroborated  by  the  statement  on 
the  face  of  the  deputy's  voucher  in  thecase  of  the  United  States 
v.  Wilson  Manning,  Pulaski  County,  Va.,  are— 

"That  this  defendant  was  out  on  bond  for  his  appearance  at 
court  (the  October  term,  1899,  at  Abingdon),  but  that  his  bail 
brought  the  defendant  to  the  commissioner  and  delivered  him 
up  ou  the  5th  day  of  October,  1899,  under  the  provisions  of 
section  1018,  Revised  Statutes ;  that  the  commissioner  accepted 
him  and  indorsed  on  the  bail  bond  the  discharge  of  the  bail 
for  all  liability,  and  the  commissioner  then  issued  his  mittimus, 
directed  to  the  marshal  or  one  of  his  deputies,  commanding 
that  the  defendant  be  transported  to  the  Abingdon  court,  and 
to  be  there  confined  in  the  common  jail  of  that  county  until 
discharged  by  due  process  of  law.  The  deputy  stated  to  the 
marshal,  in  an  interview  had  with  the  deputy  at  the  Abingdon 
court,  that  he  neither  solicited  the*  bail  to  surrender  his  prin- 
cipal, nor  had  anything  to  do  with  his  being  surrendered, 
either  directly  or  indirectly,  and  that  there  was  no  understand- 
ing between  himself  and  the  commissioner  or  between  himself, 
the  bail,  or  the  defendant. 
"Section  1018,  Revised  Statutes,  is  as  follows: 
"'Any  party  charged  with  a  criminal  offense  and  admitted 
to  bail,  may,  in  vacation,  be  arrested  by  his  bail,  and  delivered 
to  the  marshal  or  his  deputy,  before  a  judge  or  other  officer 
having  power  to  commit  for  such  offense;  and  at  the  request  of 
such  bail,  the  judge  or  other  officer  shall  recommit  the  party  so 
arrested  to  the  custody  of  the  marshal  and  endorse  on  the 
recognizance,  or  certified  copy  thereof,  the  discharge  and  exon- 
eratur  of  such  bail;  and  the  party  so  committed  shall  there- 
from be  held  in  custody  until  discharged  by  due  course  of 
law.'" 

A  receipt  for  the  delivery  of  the  prisoner  by  the  keeper  of 
the  Washington  County  jail  at  Abingdon  is  attached  to  the 
deputy's  voucher. 

It  further  appears  from  your  explanations  that — 

"The  first  day  of  the  October  term  of  the  Abingdon  court 
commenced  on  Tuesday,  October  3, 1899.  The  judge  of  the 
district  court  for  the  western  district  of  Virginia  has,  by  a 
proper  order  entered  of  record,  fixed  certain  days  for  the  hear- 
ing of  cases  from  the  various  counties  pertinent  to  the  Abing- 
don court,  a  certified  copy  of  said  order  being  hereto  attached, 
in  which  he  has  directed  as  a  rule  of  his  court  that  the  com- 
missioners shall  recognize  prisoners  and  witnesses  to  appear  at 
court  for  the  trial  of  their  cases  on  the  days  fixed  in  said  order, 
and  no  business  for  the  counties  named  will  be  heard  except 
ou  the  days  designated. 

"  From  that  order  it  will  be  seen  that  Pulaski  County,  the 
place  from  which  this  defendant  was  transported,  is  fixed  for 
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the  fourth  day  of  the  Abingdon  term  of  court,  which  in  this 
instance  was  the  6th  of  October,  1899.  The  bond  for  the  ap- 
pearance of  the  defendant  read  that  he  shonld  appear  on  the 
6th  day  of  October  for  trial.  At  the  time  this  defendant  was 
turned  over  to  the  commissioner  the  terms  of  the  bail  bond 
had  not  been  violated,  and  as  a  matter  of  course  the  bond  had 
not  been  forfeited.  The  defendant  was  to  appear  on  the  fourth 
day  of  the  term,  and  not  until  default  had  been  made  by  his 
nonappearance  could  the  bond  be  forfeited.  The  defendant 
was  there  at  the  specified  time." 

On  the  28th  September  last,  in  a  case  arising  out  of  an  ap- 
peal by  the  Attorney-General,  based  on  a  report  of  examiners 
of  the  Department  of  Justice,  on  the  accounts  of  James  L. 
English,  a  United  States  commissioner  in  your  district,  where 
the  same  question  was  involved  as  in  the  case  herein  pre- 
sented, in  construing  said  section  (1018)  I  decided  that — 

"  The  intent  of  section  1018,  supra,  is  to  give  sureties  the 
power  to  protect  themselves  at  a  time  when  they  can  not  pro- 
cure relief  by  application  to  the  court,  and  was  enacted  for 
their  benefit  alone,  not  for  the  benefit  of  the  defendant  in  pro- 
curing himself  to  be  carried  at  the  expense  of  the  United 
States  to  the  court  where  the  conditions  of  the  bail  bond  re- 
quire that  he  shall  appear  for  trial,  aud  in  my  opinion  should 
or  can  be  invoked  only  by  the  sureties  desiring  to  be  relieved 
of  their  responsibility,  and  by  them  only  in  vacation."  (6 
Comp.  Dec.,  308,  310.) 

and  accordingly  I  disallowed  the  fees  claimed  by  said  commis- 
sioner, among  which  were  those  for  commitments  issued  by 
him  of  prisoners  for  trial  at  Danville,  who  had  been  surren- 
dered by  their  sureties  while  the  court  was  in  session  at 
Danville. 

The  decision  of  the  English  case  applies  with  equal  force  in 
the  case  before  us.  The  statute  in  question  defines  the  time 
in  which  prisoners  may  be  surrendered  by  their  bail.  The 
marshal,  like  all  other  people,  must  know  the  law.  If  he  knew 
it,  then  he  must  have  known  that  a  criminal  can  only  be  sur- 
rendered in  vacation.  The  terms  of  court  are  fixed  by  law, 
and  he  is  chargeable  with  the  knowledge  of  the  time  when 
court  is  in  session.  He  then,  as  a  matter  of  fact,  no  doubt, 
and  as  a  matter  of  law,  must  have  known  that  the  commis- 
sioner had  no  right  to  accept  the  prisoner  and  deliver  him  to 
the  marshal  for  commitment  to  jail.  The  act  of  the  commis- 
sioner was  a  nullity,  and  the  marshal  knew  or  should  have 
known  it.  He  can  not  have  fees  for  the  service  of  a  process 
growing  out  of  a  nullity. 
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You  are  therefore  not  authorized  to  pay  this  account  of 
Deputy  Owen.  As  to  your  question  whether  deputies  shall 
refuse  to  receive  prisoners  delivered  into  their  custody  or 
transport  them,  1  have  no  opinion  to  express,  as  it  is  not  in 
my  power  to  instruct  marshals  or  their  deputies  as  to  their 
duties. 


EMPLOYMENT   OF  SPECIAL   AGENTS  TO  COLLECT 
AGEIOULTURAL  STATISTICS. 

The  provisions  of  the  census  act  of  March  3,  1899,  do  not  authorize  the 
employment  of  special  agents  for  the  collection  and  compilation  of 
agricultural  statistics. 

(Comptroller  Tracewell  to  the  Director  of  the  Census,  November 

87  1899.) 

I  have  received  your  letter  of  the  6th  instant  in  which  you 
ask  whether  you  are  authorized,  under  the  provisions  of  the 
census  act  of  March  3, 1899  (30  Stat.,  1014),  to  employ  special 
agents  for  the  collection  and  compilation  of  agricultural 
statistics. 

I  find  nothing  in  the  act  which  authorizes  such  employment, 
but,  on  the  contrary,  a  careful  reading  of  the  act  forces  the 
conclusion  that  it  is  impliedly  forbidden.  The  appointment  of 
special  agents  is  provided  for  in  three  sections  of  the  act,  but 
in  each  case  their  duties  are  so  limited  or  defined  as  to  make 
it  clear  that  they  can  not  be  such  as  are  suggested  by  you. 
By  section  7  you  are  authorized  to  employ  special  agents  for 
the  collection  of  manufacturing  and  mechanical  statistics,  and 
for  the  enumeration  of  the  population  and  products  of  Alaska 
and  the  Hawaiian  Islands;  by  section  8,  to  employ  them  for 
the  purpose  of  securing  statistics  required  by  that  section, 
which  in  no  wise  relate  to  agriculture;  and  by  section  10,  to 
appoint  them  to  perform  the  duties  of  supervisors  in  case  those 
officers  have  not  been  appointed  and  qualified  within  a  speci- 
fied time.  Nowhere  in  the  act  is  there  a  suggestion  of  authority 
to  employ  special  agents  for  the  collection  or  compilation  of 
agricultural  statistics  which  by  section  7  are  limited  to  certain 
topics,  and  it  must  be  presumed  that  Congress  intended  that 
necessary  work  of  that  character  should  be  done  by  the  force 
otherwise  provided  for  and  under  the  Director's  control — i.  e., 
by  the  regular  machinery  of  the  census. 
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BURIAL  EXPENSES  OP  A  SOLDIER  WHO  DIED 
WHILE  IN  CONFINEMENT. 

A  soldier  who  died  while  in  confinement  in  pursuance  of  a  sentence  of  a 
oouxt-niartial  did  not  die  "  while  on  duty,"  within  the  meaning  of  the 
act  of  March  3, 1899,  which  provides  for  the  payment  of  the  transpor- 
tation and  burial  expenses  of  a  soldier  who  "  died  while  on  duty  away 
from  home." 

(Decision  by  Assistant  Comptroller  Mitchell,  November  £,  1899.) 

The  Auditor  for  the  War  Department,  November  1, 1899, 
submits  the  following  decision  for  approval,  disapproval,  or 
modification : 

u  Joseph  Leeb  was  enrolled  May  2, 1898,  for  two  years  as  a 
private  in  Go.  I,  9th  New  York  Voluuteers,  transferred  to  Hos- 
pital Corps  June  16. 1898,  and  died  at  Sternberg  Hospital, 
Ghickamauga,  Ga.,  August  19,  1898.  at  which  place  he  was 
buried  at  the  expense  of  the  United  states.  Subsequently  the 
remains  were  disinterred  and  transported  to  Buffalo,  N.  Y., 
where  they  were  again  buried,  all  at  the  expense  of  the  sol- 
dier's father,  who  states  that  he  has  paid  the  bills  and  claims 
reimbursement  for  expenses  incurred. 

44  It  appears  from  records  furnished  by  the  War  Department 
that  the  soldier  was  tried  by  a  court-martial  and  sentenced 
July  7, 1898,  to  forfeit  all  pay  then  due  and  to  be  confined  at 
hard  labor  for  the  period  of  sixty  days.  It  does  not  appear 
that  any  portion  of  this  sentence  was  remitted  prior  to  the 
soldier's  death. 

44  The  United  States  having  buried  the  soldier  at  the  place 
of  death,  as  contemplated  by  the  Army  Regulations,  1898  (par. 
162,  as  amended  by  General  Order  141  of  September  12, 1898), 
I  am  of  opinion,  and  so  decide,  that  there  can  not  be  any  law- 
ful claim  against  the  Government  for  expenses  incurred  by 
individuals  in  the  transportation  and  reburial  of  the  remains, 
and  that  reimbursement  on  account  of  transportation  ana 
burial  expenses  under  the  act  of  March  3, 1899  (30  Stat.,  1070), 
making  appropriation  for  the  support  of  the  Army  for  the  fiscal 
year  ending  June  30, 1900,  can  not  be  made.  The  deficiency 
appropriation  act  of  March  3, 1899  (30  Stat.,  1225),  under  which 
reimbursement  would  be  made,  if  made  at  all,  provides  as 
follows : 

" 4  That  in  all  cases  where  an  officer  or  an  enlisted  man  in 
either  the  Army,  Navy,  Marine  Corps  of  the  United  States, 
or  contract  surgeon  or  trained  nurse  in  the  employ  of  the  Gov- 
ernment, has  died  while  ou  duty  away  from  home  since  the  first 
day  of  January,  eighteen  hundred  and  ninety-eight,  and  the 
remains  have  been  taken  home  and  buried  at  the  expense  of 
the  family  or  friends  of  the  deceased,  the  parties  who  paid  the 
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cost  of  transportation  and  burying  such  remains  shall  be  repaid 
at  the  expense  of  the  United  States  by  the  Secretary  of  the 
Treasury,  not  to  exceed  what  it  would  have  cost  the  United 
States  to  have  transported  the  remains  to  their  homes.' 

"As  the. soldier  died  while  in  confinement  undergoing  sen- 
tence of  a  court-martial,  the  fact  that  the  soldier  was  received 
into  the  hospital  during  the  confinement  not  being  regarded  as 
changing  his  status,  I  am  of  the  opinion,  and  so  decide,  that 
the  soldier  did  not  die  on  duty,  and,  therefore,  reimbursement 
of  expenses  incurred  as  provided  iu  said  deficiency  appropria- 
tion act  can  not  be  made." 

It  has  uniformly  been  held  that  a  soldier  in  confinement  in 
pursuauce  of  a  sentence  of  a  court-martial  was  not  on  duty, 
and  I  am  of  opinion  that  this  soldier  died  while  in  confinement 
at  hard  labor,  was  not  on  duty  within  the  meaning  of  the  act 
of  March  3, 1899  (30  Stat,  1225),  and  therefore  the  decision  of 
the  Auditor  is  approved. 


FEES  OF  A  FIELD  DEPUTY  MAESHAL  FOR  SERV- 
ING PROCESS  ISSUED  BY  A  DE  FACTO  COMMIS- 
SIONER. 

Under  the  provision  of  the  act  of  May  28, 1896,  that  no  "military  employee 
of  the  Government  *  *  *  shall  have,  hold,  or  exercise  the  duties" 
of  United  States  commissioner,  a  commissioner  who  enlisted  in  the 
Army  vacated  his  office,  and  in  resuming  the  exercise  of  the  duties  of 
the  office  after  his  discharge  he  became  a  de  facto  officer  only. 

A  field  deputy  marshal  who  served  process  issued  by  a  de  facto  United 
States  commissioner  is  entitled  to  the  fees  provided  therefor. 

(Decision  by  Comptroller  Tracetcell,  November  10, 1899.) 

The  Auditor  for  the  State  and  other  Departments  submits 
the  following  decision  for  approval,  disapproval,  or  modifica- 
tion: 

"In  the  supplemental  account  of  A.  D.  James,  United  States 
marshal,  district  of  Kentucky,  for  the  quarter  ending  March 
31, 1899,  under  the  appropriation  '  Salaries,  fees,  and  expenses 
of  marshals,  United  States  courts,'  voucher  6,  page  5,  there  is 
a  certificate  signed  'Ohas.  C.  Boldrick,  U.  S.  Commissioner,' 
setting  forth  that  he  (Boldrick)  had  served  in  the  Volunteer 
Army  of  the  United  States  from  May  4, 1898,  to  February  18, 
1899.  On  page  8  of  the  same  voucher  the  deputy  charges  for 
attendance  before  Commissioner  Chas.  Boldrick  on  March  18, 
1899.  The  records  of  this  office  failed  to  show  that  Mr.  Bold- 
rick had  been  in  the  Army  or  that  he  had  been  reappointed 
as  commissioner.    The  account  was  settled  and  the  deputy's 
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charge  for  attendance  before  Mr.  Boldrick  as  commissioner  was 
suspended  for  investigation. 

uIn  reply  to  an  inquiry  from  this  office  E.  D.  Hill,  United 
States  attorney  for  the  district  of  Kentucky  under  date  of 
August  7, 1899,  says:  (No  order  has  been  entered  reappoint- 
ing Chas.  0.  Boldrick,  U.  S.  commissioner  since  his  enlistment 
and  discharge  in  the  military  service  of  the  United  States.' 

"Mr.  Boldrick  being  called  upon  for  a  statement  submitted 
the  following: 

"  *  I  have  the  honor  to  acknowledge  receipt  of  your  letter  of 
the  31st  ultimo. 

"'I  enlisted  in  the  volunteer  service  of  the  United  States 
Army  May  4,  1898,  at  Lexington,  Ky.,  as  quartermaster- 
sergeant,  Company  F,  Second  Kentucky.  July  4  1  was  made 
adjutant  of  the  Fourth  Kentucky  Volunteer  Infantry  and  was 
mustered  out  of  the  service  of  the  United  States  Army  at 
Anniston,  Ala.,  February  12, 1899.  When  I  enlisted  in  the 
United  States  Army  I  wrote  to  the  Hon.  Judge  Barr,  then  dis- 
trict judge  for  Kentucky,  tendering  him  my  resignation  as 
United  States  commissioner.  He  replied  that  he  would  have 
the  business  of  the  office  that  would  come  to  me  attended  to 
by  the  next  nearest  commissioner  until  my  return  and  then  I 
could  take  up  the  business  that  would  come  to  me  as  commis- 
sioner. I  was  not  cognizant  of  the  fact  that  by  reason  of  my 
enlistment  in  the  United  States  Army  1  forfeited  my  rights  as 
commissioner  until  I  received  a  letter  from  the  Hon.  R.  D.  Hill, 
United  States  attorney  for  Kejotucky,  on  August  7,  1899. 
Immediately  upon  the  reception  of  same  I  wrote  to  the  Hon. 
Judge  Evans,  district  judge,  stating  the  facts  to  him  and  ask- 
ing a  reappointment.  As  lie  is  away  on  his  summer  vacation 
1  have  not  as  yet  heard  from  him.  While  1  was  in  the  United 
States  Army  I  transacted  no  business  as  United  States  com- 
missioner and  would  not  have  done  so  after  I  was  mustered 
out  if  I  had  known  that  a  reappointment  was  necessary.  I 
have  not  attended  to  anything  as  commissioner  since  the  recep- 
tion of  Mr.  HilPs  letter. 

"Mr.  Boldrick  submitted  an  account  for  services  as  commis- 
sioner for  the  quarter  ending  March  31, 1899,  which  was  set- 
tled. His  account  for  the  quarter  ending  June  30, 1899, is  now 
before  this  office  for  settlement. 

"Section  20,  act  of  May  28, 1896  (29  Stat.,  184),  provides  as 
follows: 

" i  That  no  marshal  •  •  •  nor  any  civil  or  military  em- 
ploye of  the  Government  except  as  in  this  act  provided  *  •  * 
shall  have,  hold,  or  exercise  the  duties  of  the  United  States 
Commissioner.' 
"  It  is  the  opinion  of  this  office  and  I  so  hold: 
"  First.  Mr.  Boldrick  under  the  law  cited  ceased  to  hold  the 
office  of  commissioner  the  moment  he  entered  the  military 
service  of  the  United  States,  and  after  his  discharge  there- 
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from  was  not  entitled  to  exercise  the  duties  of  the  office  until 
regularly  appointed  as  provided  by  law.  When  he  reassnmed 
the  duties  of  the  office  without  such  reappointment  (even  if 
with  tb  implied  assent  of  the  district  judge)  he  was  at  most 
a  de  facto  officer  and  not  entitled  to  compensation. 

"  Second.  Under  your  decision  of  May  5, 1899,  in  case  of 
P.  S.  Nagle,  late  United  States  marshal  ( Vol.  9,  Ms.  Dec,  424), 
the  deputy  is  entitled  to  his  fee  for  attending  before  Mr.  Bold- 
rick  as  commissioner  on  March  18,  1899." 

Upon  a  careful  consideration  of  the  statutes  and  decisions 
bearing  upon  the  questions  raised  and  decided  by  the  Auditor, 
I  agree  with  his  conclusions  and  the  decision  is  approved. 


REQUIREMENTS  IN  FILIKG  CLAIMS. 

Requirements  by  the  Auditor  for  the  War  Department  that  all  claims  filed 
with  him  "must  state  specifically,  in  writing,  wherein  the  Govern- 
ment is  indebted  to  the  claimant;  if  for  back  pay,  the  time,  giving 
dates;  if  for  bounty,  under  what  particular  act;  if  for  travel  pay, 
between  what  points,"  and  that  the  claimant  must  make  oath  to  the 
truth  of  the  allegations  made  in  his  claim,  are  reasonable  requirements. 

(Comptroller  Tracetcell  to  the  Secretary  of  the  Treasury,  Novem- 
ber 10, 1899.) 

I  am  in  receipt  of  your  reference  of  the  8th  instant,  trans- 
mitting circular  letter  (Form  !No.  639)  bearing  date  of  October 
17, 1899,  issued  by  F.  H.  Morris,  Auditor  for  the  War  Depart- 
ment, relative  to  certain  requisites  therein  prescribed  which 
are  to  govern  claimants  in  preferring  claims  or  demands 
against  the  Government  arising  on  account  of  back  pay, 
bounty,  clothing,  and  travel  pay;  also  the  correspondence 
between  said  Auditor  and  Milo  B.  Stevens  &  Company,  attor- 
neys and  solicitors,  of  this  city,  concerning  this  circular  letter 
and  the  change  of  practice  thereby  inaugurated;  also  the 
letter  of  Milo  B.  Stevens  &  Company  to  you,  requesting  that 
you  as  Secretary  of  the  Treasury  disapprove  such  circular, 
which  circular  letter  reads:- 

"Hereafter  claims  filed  in  this  office  must  state  specifically, 
in  writing,  wherein  the  Government  is  indebted  to  the  claim- 
ant. If  for  back  pay,  state  the  time,  giving  dates;  if  for 
bounty,  under  what  particular  act;  if  for  clothing,  under  what 
service;  if  for  travel  pay,  between  what  points.  All  claims 
must  be  certified  to  before  an  officer  authorized  to  administer 
oaths.  We  will  not  file  any  more  'drag-net1  claims.  Claim- 
ants, both  principal  and  heirs,  who  have  rights  will  be  fully 
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protected  by  this  office.  Daring  the  past  few  years  more  time 
of  the  clerks  has  been  spent  on  imaginary  claims  than  on  real 
ones,  and  it  is  to  the  end  of  obtaining  more  speedy  settlement 
of  legitimate  claims  that  this  rale  will  be  enforced." 

It  is  understood  to  have  been  the  practice  of  the  Auditor 
for  the  War  Department  for  several  years  prior  to  the  issuance 
of  this  letter  to  receive  and  audit  what  he  denominates  therein 
as  "drag-net"  claims;  that  is  to  say,  to  treat  general  demands 
by  claimants  that  they  be  allowed  all  that  might  be  found  due 
them  on  any  of  these  accounts  upon  a  search  of  the  records, 
without  setting  out  therein  any  specific  claim  for  any  specific 
thing  or  amount  due  thereon  as  a  claim  against  the  Govern- 
ment for  these  particulars,  and,  in  pursuance  thereof,  to  fully 
set  out  and  state  the  entire  account  of  the  soldier,  with  debits 
and  credits  as  to  these  matters,  from  his  entry  into  the  service 
until  his  discharge,  certifying  any  balance  that  might  be  found 
on  this  examination  in  his  favor  on  any  of  these  matters.  The 
Auditor  states  that  as  a  result  of  this  practice  more  of  the 
time  of  his  clerks  has  been  taken  up  in  the  adjustment  of 
imaginary  claims  than  in  that  of  real  and  meritorious  ones. 

1  apprehend  it  is  not  your  purpose  in  making  this  reference 
to  obtain  an  expression  of  my  opinion  as  to  the  wisdom  of  this 
order,  but  rather  as  to  the  legal  right  and  authority  of  the 
Auditor  to  make  such  requirements  as  are  therein  specified  of 
claimants  as  a  prerequisite  to  the  examination  and  audit  of 
their  claims. 

The  result  attendant  upon  the  enforcement  of  this  order  by 
the  Auditor,  as  claimed  by  these  attorneys,  viz,  the  exclusion 
and  denial  of  a  very  large  percentage  of  just  claims,  is  a  mat- 
ter that  should  be  avoided  if  possible;  but  if  the  enforcement 
of  a  reasonable  rule  or  regulation  as  to  what  facts  a  claimant 
should  set  out  in  his  claim  works  this  result  it  is  the  misfortune 
of  the  particular  claimant  and  not  the  fault  of  the  rule.  It  is 
and  must  oi  necessity  be  a  right  inherent  in  the  office  of  the 
Auditor  to  prescribe  and  enforce  such  reasonable  rules  as  to 
the  presentment  of  claims  as  will  provide  a  record  of  the  claim 
or  demand,  in  order  that  when  a  specific  demand  is  once 
audited  and  settled  the  law  may  be  enforced  which  provides 
that  where  a  claimant  accepts  payment  of  an  item  he  is 
debarred  from  having  a  revision  of  same  or  from  having  the 
same  ground  gone  over  the  second  time  in  the  investigation  of 
the  same  demand  or  a  part  thereof.    If  this  power  is  lacking 
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there  can  be  no  final  settlement  of  any  claim  or  demand 
against  the  Government. 

Any  person  having  a  claim  or  demand  against  the  Govern- 
ment should  certainly  be  able  and  required  to  make  a  specific 
statement  of  the  facts  upon  which  he  relies  to  support  such 
claim,  and  the  claim  should  state  a  definite  amount  claimed  for 
a  certain  thing  or  service  performed,  or,  at  least,  the  period  of 
time  covered  by  the  service,  otherwise  an  adjudication  of  the 
claim  would  and  could  not  result  in  a  bar  to  a  second  claim 
covering  the  identical  time  or  thing  claimed. 

If  the  requisites  demanded  to  be  set  out  in  claims  in  this  order 
do  not  go  beyond  these  necessary  facts  which  should  be  stated 
in  all  claims,  then  it  follows  in  my  judgment  that  the  Auditor 
has  not  exceeded  his  authority,  and  if  a  claimant  fails  in  these 
particulars  it  can  not  be  consistently  affirmed  that  he  has  filed 
any  such  claim  as  is  subject  to  audit.  It  is  required  of  all 
ordinary  claimants  of  the  Government  that  they  make  a 
specific  statement  of  some  amount  due  them,  supported  by  the 
law  or  contract  under  which  they  make  such  claim.  If  no 
amount  is  claimed  there  can  be  no  certificate  of  differences. 

But  it  has  been  realized  that  as  to  soldiers  of  the  war  of  the 
rebellion,  owing  to  the  great  lapse  of  time  since  the  close  of 
their  service,  it  would  be  difficult,  if  not  impossible,  to  enforce 
this  ordinary  rule  of  proper  and  correct  accounting  as  to  the 
amounts,  and  they  have  not  been  required  to  state  specific 
amounts.  As  I  understand  the  letter  of  the  Auditor  he  is  not 
now  making  such  requirement,  but  does  require  that  they 
should  state  in  claims  for  back  pay  the  time,  giving  date;  if 
for  bounty,  under  what  particular  acts;  if  for  clothing,  under 
what  service;  if  for  travel  pay,  between  what  points.  These 
would  all  undoubtedly  be  valid  requirements  for  any  other 
class  of  claimants.  If  not  observed,  the  accounting  officers  on 
a  second  claim  preferred  for  the  same  service  or  thing  have 
nothing  to  show  what  was  the  scope  of  the  first  examination, 
and  so  on  ad  infinitum. 

It  is  provided  by  the  Dockery  Act  (28  Stat,  206) : 

"  The  Comptroller  of  the  Treasury,  in  any  case  where,  in  bis 
opinion,  the  interests  of  the  Government  require  it,  shall  direct 
any  of  the  Auditors  forthwith  to  audit  and  settle  any  particular 
account  which  such  Auditor  is  authorized  to  audit  and  settle." 

The  word  "account"  is  therein  undoubtedly  used  as  synono- 
mous  with  claim  or  demand.    It  certainly  does  not  mean  tnat 
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the  Comptroller  is  vested  with  authority  to  direct  the  Auditors 
to  audit  and  settle  anything  that  a  claimant  may  see  fit  to 
denominate  a  claim.  A  claimant  may  see  fit  by  word  of  mouth 
to  claim  that  a  sum  certain  was  due  him,  or  he  might  file  a 
claim  in  writing,  simply  stating  that  the  Government  owed 
him  so  much  money,  with  nothing  to  call  attention  to  the  fact 
upon  which  he  based  his  claim.  I  think  the  least  that  can  be 
called  the  filing  of  a  claim  which  an  Auditor  is  authorized  to 
consider  is  a  writing  containing  a  succinct  statement  of  the 
facts,  showing  that  a  definite  sum,  or  a  sum  that  may  be  readily 
ascertained,  is  due  the  claimant  from  the  Government.  A  rule 
which  demands  no  more  than  this  is,  in  my  judgment,  a  proper 
and  necessary  rule  for  the  protection  of  the  Auditor  and  the 
general  protection  of  the  Treasury.  If  an  Auditor  should 
refuse  to  treat  as  a  claim  a  paper  not  coming  up  to  this  reason- 
able standard  as  to  what  should  constitute  a  claim  against  the 
Government,  I  could  not  see  my  way  clear  to  direct  him  to 
forthwith  audit  such  a  paper  under  the  pretext  that  a  claim 
was  pending  before  him  which  required  audit  and  settlement. 
I  confess  I  do  not  fully  understand  what  is  meant  by  this 
language  in  the  letter:  "All  claims  must  be  certified  to  before 
an  officer  authorized  to  administer  oaths."  I  presume  it  is 
meant  that  the  claimant  shall  make  oath  to  the  truth  of  the 
allegations  in  the  claim  before  such  officer.  If  it  does  not  mean 
this  I  am  at  a  loss  to  know  what  it  does  mean.  If  this  clause 
has  the  meaning  I  attribute  to  it  I  do  not  see  that  the  Auditor 
has  made  any  requirements  as  to  the  facts  necessary  to  be 
stated  in  claims  which  are  not  necessary  for  the  due  and 
proper  administration  of  his  office,  and  the  omission  of  which 
would  not  tend  to  a  multiplicity  of  claims  for  the  same  service 
or  demand. 


TRANSPORTATION   OVER  NONAIDED   RAILROADS. 

A  railroad  company  which  has  not  received  aid  from  the  Government  by 
land  grant  or  bonds  is  not  subject  to  a  deduction  from  its  regular  rates 
or  those  made  by  agreement  for  the  transportation  of  troops  on  the 
ground  that  the  troops  might  have  been  transported  over  bond-aided 
or  land-grant  roads  at  reduced  rates. 

(Decision  by  Comptroller  Traceicell,  November  13, 1899.) 

The  Missouri  Pacific  Railway  Company,  by  its  attorney, 
appeals  from  the  action  of  the  Auditor  for  the  War  Depart- 
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ment  in  the  settlement  of  its  claim  for  transportation  of  troops 
and  supplies  from  Little  Bock,  Ark.,  to  Mobile,  Ala.,  April  19, 
1898. 

The  claim  as  presented  was  for  the  sum  of  91,598.40,  special 
net  cash  rate  on  the  entire  shipment.  The  Auditor  in  the  set- 
tlement of  said  claim  allowed  $1,276.71  and  disallowed  $321.69. 
No  reasons  are  given  why  this  disallowance  was  made,  bat  it 
is  presumed  that  the  allowance  was  made  on  the  basis  of  regu- 
lar rate  by  the  way  of  Memphis  and  Corinth,  less  land-grant 
deductions. 

The  quartermaster  of  the  Eleventh  Infantry,  Lieut.  J.  W. 
L.  Phillips,  received  the  following  telegraphic  instructions 
from  headquarters,  Department  of  Missouri: 

44 Arrange  for  transportation  of  your  command  to  Mobile 
by  best  and  most  suitable  route,  provided  carriage  rates  are 
not  exceeded.  Issue  all  necessary  bills  of  lading  on  transpor- 
tation requests."    *    *    • 

In  a  letter  to  the  depot  quartermaster  at  St.  Louis,  Mo., 
dated  June  2, 1898,  Lieutenant  Phillips  says : 

44  Upon  receipt  of  this  telegram  *  *  *  I  called  upon  the 
railroads  running  out  of  Little  Rock,  and,  after  figuring  with 
them,  made  a  verbal  agreement  with  the  St.  Louis,  Iron  Moun- 
tain and  Southern  Railway  Company  to  move  the  troops,  all 
baggage,  freight,  horses,  etc.,  for  a  lump  Rum  of  $1,598.40,  this 
being  the  best  and  most  suitable  route. 

44  This  contract  was  approved  by  the  commanding  officer  at 
this  post,  there  being  no  time  to  advertise  for  bids.7' 

There  is  no  disagreement  as  to  what  the  contract  was  in 
this  case.  The  contracting  company  must  render  the  required 
service  and  receive  therefor  $1,598.40,  net  cash. 

The  bill  was  presented  for  this  sum  to  the  depot  quarter- 
master, St.  Louis,  for  payment,  and  said  officer  made  up  the 
account  for  $1,276.42.  The  company  declined  to  receipt  for 
this  sum  in  full  payment,  therefore  the  quartermaster  for- 
warded the  claim  to  the  Quartermaster-General,  stating  that — 

44  The  account  as  prepared  by  this  office  is  based  on  tariff 
rate,  with  land-grant  mileage  deducted,  via  Memphis  and  Cor- 
inth to  Mobile.7' 

The  Quartermaster-General  approved  the  claim  for  the 
amount  stated  by  the  depot  quartermaster,  viz,  $1,276.42. 

The  shipment  was  actually  made  from  Little  Bock  to  Alex- 
andria, La.,  by  the  Iron  Mountain  Railway,  thence  to  New 
Orleans  by  the  Texas  Pacific  Railway,  thence  to  Mobile  by 
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the  Louisville  and  Nashville  Railroad  Company,  no  portion  of 
the  travel  being  over  a  land-grant  road,  nor  over  the  route 
used  by  the  Auditor  as  a  basis  of  his  calculation  and  settle- 
ment. 
Paragraph  1073,  Army  Regulations  of  1895,  requires — 

44  In  providing  transportation  for  persons  and  property,  the 
shortest  practicable  route  will,  as  a  rule,  be  adopted,  although 
a  longer  one  may  be  used  to  secure  lower  rates  when  time  will 
permit." 

It  is  claimed  by  the  Missouri  Pacific  Railway  Company, 
which  controls  the  St.  Louis  and  Iron  Mountain  Railway  Com- 
pany, that  having  a  specific  contract  with  the  Government 
for  a  net  cash  rate  to  perform  the  entire  service  for  a  given 
sum,  and  that  sum  being  less  than  the  usual  tariff  rates 
charged  the  public  for  like  services  over  the  route  actually 
used,  there  is  no  justification  in  making  a  rate  on  a  settlement 
by  a  road  over  which  the  troops  and  supplies  were  not 
transported. 

It  was  the  province  of  the  officer  having  charge  of  the 
movement  to  have  prescribed  the  route  the  shipment  was  to 
take,  but  if  he  failed  to  do  so,  as  it  appears  he  did  in  this  case, 
the  option  was  left  to  the  carrier  to  select  the  route  (within 
reasonable  limits),  and  if  the  rate  agreed  upon  did  not  exceed 
the  regular  tariff  rates  after  all  proper  deductions  had  been 
made,  and  the  agreement  clearly  showed  that  all  proper 
deductions  were  made  in  fixing  the  rate,  then  I  think  the  Gov- 
ernment can  not  escape  its  obligation  to  pay  the  agreed  rate 
merely  because  its  shipping  officer  neglected  the  interest  of  the 
Government  by  not  sending  the  shipment  over  a  cheaper 
route.  The  responsibility  of  selecting  routes  rests  with  the 
administrative  officer,  and  the  carrier  can  not  be  held  respon- 
sible for  a  lack  of  good  judgment  or  a  failure  of  duty  on  the 
part  of  the  officers  of  the  Government  to  select  the  cheaper 
route. 

This  case  is  similar  to  the  one  decided  by  my  predecessor  (3 
Comp.  Dec,  573),  in  which  it  was  held  that — 

"Where  the  law  does  not  specify  the  route  or  the  manner  iv 
which  transportation  service  shall  be  obtained,  the  regulations 
will  control.  1  am  not  aware  of  any  statute  requiring  that 
preference  shall  be  given  to  land-grant  roads,  although  public 
policy  and  regard  for  economy  in  the  service  dictate  that  the 
cheaper  service  shall  be  obtained  whenever  practicable.  The 
duty  and  responsibility  of  securing  transportation  for  the 
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Army  and  selecting  routes  rests  with  the  War  Deparment  and 
its  officers  under  the  regulations,  and  when  the  service  has  been 
properly  authorized  and  actually  rendered  by  one  independent 
company,  payment  must  be  made  on  the  terms  and  conditions 
applicable  to  that  particular  company.  When  service  has  been 
required  of,  and  actually  rendered  by,  an  independent  non- 
land-graut  road,  tbere  is  no  authority,  in  the  absence  of  special 
agreement,  for  applying  to  that  service  terms  and  conditions 
properly  applicable  to  some  other  independent  line  of  road, 
merely  because  the  latter  might  have  been  called  upon  to 
render  this  service  in  whole  or  in  part. 

"While  payment  must  be  made,  as  in  this  case,  to  the  com- 
pany rendering  the  service  on  the  basis  of  the  law  applicable 
to  that  road,  the  responsibility  for  ordering  the  traveler  by 
this  route  falls  upon  the  officer  issuing  the  request  for  a  proper 
exercise  of  his  discretion.'* 

An  examination  of  routes  and  rates  will  show  that  had  this 
shipment  been  made  by  the  way  of  the  Little  Bock  and  Mem- 
phis Railroad  to  Memphis,  thence  to  Corinth,  and  from  there  to 
Mobile,  at  the  full  tariff  rates,  less  the  land-grant  deductions,  a 
saving  would  have  been  made  to  the  Government  of  over  $500; 
but  as  this  shipment  was  not  made  by  that  route,  and  no  direc- 
tions given  as  to  the  route  to  be  taken,  I  can  see  no  justification 
for  applying  land-grant  deductions  to  a  line  which  is  not  a  land- 
grant  road. 

The  amount  claimed  by  the  company  will  be  allowed,  for  the 
reason  that  the  accounting  officers  have  no  discretion,  first,  in 
routing  the  troops,  and,  second,  in  paying  what  was  agreed 
upon  as  the  charge  by  the  route  actually  taken. 


FEES  OF  DEPUTY  MARSHALS  IS  THE  INDIAN 
TERRITORY. 

Under  section  12  of  the  act  of  March  1, 1895,  the  fees  earned  by  deputy 
marshals  in  the  Indian  Territory  are  governed  by  the  Federal  fee  bill 
in  all  cases  in  which  the  United  States  is  a  party,  while  in  all  other 
cases  they  are  governed  by  the  Arkansas  fee  bill. 

{Comptroller  Tracewell  to  United  States  marshal,  Ardmore,  I.  T., 
November  14, 1899.) 

Sib:  Your  letter  of  September  21  last  is  received.  •  The 
questions  therein  submitted  and  the  facts  shown  in  each 
voucher  inclosed  relate  to  charges  by  deputy  marshals  for 
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services  rendered  in  civil  actions  between  individuals  or  cor- 
porations. There  are  eight  cases  in  all,  but  the  principle 
applicable  to  one  may  be  applied  to  all. 

The  various  writs  mentioned  in  the  several  vouchers  were 
issued  by  the  clerk  of  the  district  court  or  the  court  of  appeals 
of  the  Territory  in  cases  arising  under  section  31  of  the  act  of 
May  2, 1890  (26  Stat.,  94),  which  makes  certain  laws  of  Arkan- 
sas applicable  to  said  Territory,  chapter  56 — on  ejectment — 
being  an  exception. 

The  main  question  involved  in  these  cases  relates  to  the 
service  of  writs,  for  which  the  deputies  charge  the  statutory 
fee  under  section  829,  Revised  Statutes,  when  in  fact  the  cases 
in  which  the  services  were  rendered  were  those  in  which  under 
the  Arkansas  statutes  the  fees  are  very  much  less. 

In  some  cases  it  appears  from  the  vouchers  that  mileage 
is  charged  under  said  section  829  as  travel  to  serve,  and  in 
other  cases  expenses,  in  lieu  of  mileage,  which  cover  the  trip 
in  going  to  serve  and  returning.  In  other  cases  fees  for  simi- 
lar services  are  charged  for  under  the  Arkansas  fee  bill,  and 
again  in  some  cases  both  the  Arkansas  fee  bill  and  section  829 
are  resorted  to  in  the  same  case. 

The  marshal,  commenting  on  the  laws  applicable  to  the 
several  cases  and  those  relating  to  fees  for  services  rendered 
therein,  says: 

"  I  respectfully  submit  that  since  the  establishment  of  the 
courts  in  the  Indian  Territory  civil  fees  earned  have  been 
charged  according  to  the  federal  fee  bill  where  not  in  confL jt 
with  the  laws  of  the  United  States  in  relation  thereto  by  act 
of  May  2, 1890. 

"And  I  respectfully  refer  to  section  12  of  the  act  of  March 
1, 1895,  which  seems  to  repeal  the  act  of  May  2, 1890. 

"  If  this  section  12  was  simply  intended  to  cover  the  fees  of 
the  clerk  and  marshal  of  the  court  of  appeals  at  South 
McAlester,  why  were  the  United  States  marshals  and  clerks 
of  the  district  court  mentioned  therein  t 

"The  other  two  marshals  and  the  other  three  clerks  of  the 
Indian  Territory  courts  have  no  business  whatsoever  at  South 
McAlester  in  any  official  capacity. 

"  The  act  of  May  2, 1890,  was  in  force  at  that  time.  Why 
the  necessity  for  Congress  to  specifically  provide  that  marshals 
may  charge  the  same  fees  as  are  allowed  like  officers  in  chapter 
16,  title  judiciary,  of  the  Revised  Statutes  of  the  United 
States,  when  the  Comptroller  has  held  in  his  decision  of  May 
16, 1899,  that  only  Arkansas  fees  applied  to  such  marshals! 

"This  decision  seems  to  nullify  the  meaning  of  section  12." 
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The  main  point  in  the  marshal's  contention  is  thai  section 
12  of  the  act  of  March  1, 1895  (28  Stat.,  698),  repeals  section 
31  of  the  act  of  May  2, 1890,  supra. 

Section  31  of  the  act  of  1890  is  in  part  as  follows: 

"That  certain  general  laws  in  the  State  of  Arkansas  in  force 
at  the  close  of  the  session  of  the  general  assembly  of  that 
State  of  eighteen  hundred  and  eighty-three  as  published  in 
eighteen  hundred  and  eighty-four  in  the  volume  known  as 
Mansfield's  Digest  of  the  Statutes  of  Arkansas,  which  are  not 
locally  inapplicable  or  in  conflict  with  this  act  or  any  law  of 
Congress  relating  to  the  subjects  specially  mentioned  in  this 
section,  are  hereby  extended  over  and  put  in  force  in  the 
Indian  Territory  until  Congress  shall  otherwise  provide,  that 
is  to  say,"  etc., 

then  follow  the  subjects  by  their  chapter,  number,  and  title, 
among  which  are  those  covering  the  cases  before  us,  except 
No.  3,  chapter  55,  relating  to  ejectment. 
Said  section  31  further  provides  that — 

"  wherever  in  said  laws  of  Arkansas  the  courts  of  record  of 
said  State  are  mentioned  the  said  court  in  the  Indian  Territory 
shall  be  substituted  therefor;  and  wherever  *  *  •  the 
Sheriff  of  the  County  is  mentioned  in  said  laws  the  United 
States  marshal  of  the  Indian  Territory  shall  be  substituted  there- 
for, for  the  purpose  in  each  of  the  cases  mentioned  of  making 
said  laws  of  Arkansas  applicable  to  the  Indian  Territory." 

Section  12  of  the  act  of  March  1, 1895,  creating  three  judi- 
cial districts  and  providing  for  additional  judges,  etc.,  is  as 
follows: 

"That  there  shall  be  allowed  to  said  attorneys,  marshals 
and  clerks  of  the  court  of  appeals  and  district  courts  the  same 
fees  as  are  allowed  to  like  officers  in  chapter  sixteen,  title 
judiciary,  of  the  Revised  Statutes  of  the  United  States,  and 
as  are  allowed  in  chapter  sixty  three  of  the  laws  of  Arkansas, 
in  all  cases  where  such  fees  or  taxed  costs  are  paid  by  indi- 
viduals or  corporations,  and  they  shall  each  keep  careful 
account  of  all  such  fees  collected  by  him,  and  account  to  the 
clerk  of  the  court  of  appeals  for  all  of  the  same  in  excess  of 
their  respective  salaries,"  etc. 

Evidently  the  marshal  has  overlooked  the  precise  language 
of  that  section  in  his  reference  to  it,  in  saying  that  it  provides 
for  such  marshal's  fees  as  are  allowed  by  chapter  16,  title  judi- 
ciary, etc.,  only;  for  as  above  seen,  it  also  provides  for  such 
marshal's  fees  as  are  allowed  in  chapter  63  of  the  laws  of 
Arkansas;  and  the  question  is,  as  to  such  fees,  are  they  both 
allowable  in  the  same  case  under  both  chapters,  or  if  not, 
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which  chapter  should  govern  f    Section  13  of  said  act  of  1895 
is  as  follows : 

"That  none  of  the  provisions  of  any  other  acts,  or  of  any 
of  the  laws  of  the  United  States,  or  of  the  State  of  Arkansas, 
*  *  *  except  so  far  as  they  come  in  conflict  with  the  pro- 
visions of  this  act,  are  intended  to  be  repealed,  or  in  any  man- 
ner affected  by  this  act,  but  all  such  acts  and  laws  are  to 
remain  in  full  force  and  effect  in  said  Territory." 

The  point  may  be  urged  that  Congress  in  enacting  the  laws 
in  question  did  not  contemplate  the  making  of  two  different 
fee  bills  for  the  same  class  of  service,  but  in  using  the  word 
and  in  section  12,  supra,  meant  that  in  any  case  in  which  the 
United  States  court  has  jurisdiction,  both  fee  bills  might  be 
utilized  to  suit  the  convenience  or  pecuniary  profit  of  the  offi- 
cers therein  named.  That  idea  is  repugnant  to  common  sense. 
It  would  seem  rather  to  indicate  by  such  conjunction,  bearing  in 
mind  the  fact  that  at  that  time  the  act  of  1890  was  in  force  and 
conferred  jurisdiction  upon  United  States  courts  under  certain 
specified  laws  of  Arkansas,  that  the  Arkansas  fee  bill  should 
be  resorted  to,  and  in  all  other  cases  the  fees  provided  by 
United  States  statutes  should  be  applicable. 

It  would  seem  that  the  purpose  intended  by  said  section  12 
was  to  give  efficacy -to  the  act  of  1890,  from  the  fact  that  while 
both  the  United  States  and  the  Arkansas  statutes  are  men- 
tioned in  said  sections  the  original  act  of  1890  providing  for 
the  application  of  Arkansas  laws  makes  no  provision  for  fees 
in  civil  cases.  It  would  be  perfectly  reasonable,  therefore,  to 
consider  that  in  cases  between  individuals  or  corporations 
where  fees  and  costs  are  taxed  that  where  the  case  is  one, 
under  either  one  of  the  chapters  mentioned  in  said  act  of  1890 
the  fees  allowable  should  be  those  under  Mansfield's  Digest, 
and  where  it  is  not  that  then  the  United  States  statutes  might 
be  applicable;  but  by  no  reading  or  interpretation  of  said  sec- 
tion 12  can  it  be  properly  maintained  that  in  the  same  case 
where  the  Arkansas  fee  bill  prescribes  one  fee  for  a  service 
and  section  829  prescribes  another  fee  for  the  same  kind  of 
service  the  marshal  can  elect  to  utilize  each  or  both  fee  bills. 
It  has  been  held  that  in  criminal  cases  where  both  United 
States  and  Arkansas  laws  prescribe  a  different  punishment 
for  the  same  offense  the  United  States  laws  prevail  (see  sec- 
tion 4  of  said  act  of  1895),  and  this  preference  has  been  fol- 
lowed by  the  accounting  officers  in  the  matter  of  fees,  section 
829  being  applicable. 

22184— Vol.  6 30 
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It  has  also  been  held  that  in  criminal  cases  cognizable  by 
Arkansas  statutes  as  misdemeanors,  where  process  issued  out 
of  the  district  court  pursuant  to  presentment  or  indictment, 
fees  under  section  829  were  allowable  under  the  uniform  prac- 
tice then  prevailing,  and  which  the  late  Comptroller  did  not 
feel  justified  in  overruling.    (See  3  Comp.  Dec.,  718.) 

In  3  Comp.  Dec.,  453,  it  was  held  in  a  misdemeanor  case,  as 
to  a  field  deputy,  that  the  Arkansas  fee  bill  applied  and  not 
section  829,  and  yet  expenses  in  endeavoring  and  expenses  in 
lieu  of  mileage,  which  are  not  provided  for  by  the  Arkansas 
statute,  were  allowed  under  section  11  of  the  act  of  May  28, 
1896  (29  Stat.,  182),  which  had  been  applied  to  the  Indian  Ter- 
ritory by  the  act  of  February  19, 1897  (29  Stat.,  577). 

In  5  Comp.  Dec.,  819,  it  was  held  that  for  the  service  of  a 
writ  of  possession,  issued  in  a  case  under  chapter  67  of  Mans- 
field's Digest,  "  Forcible  Entry  and  Detainer,"  being  one  of 
those  mentioned  in  said  section  31  of  the  act  of  1890,  the  fee 
provided  by  chapter  63  of  said  digest  was  the  one  proper  to 
allow  for  the  service  of  such  writ. 

This  decision  was  followed  by  another  (5  Comp.  Dec.,  861), 
in  which  the  same  reference  to  the  statute  of  1890  was  made, 
and  fees  for  services  rendered  in  an  injunction  case  were 
allowed  under  said  chapter  63  of  Mansfield's  Digest. 

Of  the  application  of  the  statutes  of  Arkansas  in  certain 
cases  there  ought  to  be  no  doubt,  and  the  contention  of  the 
marshal  that  the  act  of  1890  is  in  any  sense  repealed  or  is  not 
now  in  force  is  further  refuted  by  the  fact  that  in  the  act  of 
June  7, 1897  (30  Stat.,  83),  the  same  reference  is  made  to  the 
.United  States  and  Arkansas  statutes  as  in  section  12  of  the 
act  of  1895.    The  act  of  June,  1897,  provides— 

"That  on  and  after  January  first,  eighteen  hundred  and 
ninety-eight,  the  United  States  Courts  in  said  Territory  shall 
have  original  and  exclusive  jurisdiction  and  authority  to  try 
and  determine  all  civil  causes  in  law  and  equity  thereafter 
instituted  and  all  criminal  causes  for  the  punishment  of  any 
offence  committed  after  January  first,  eighteeu  hundred  and 
ninety -eight,  by  any  person  ra  said  Territory  *  *  •  and 
the  laics  of  the  United  States  and  the  State  of  Arkansas  in  force 
in  the  Territory  shall  apply  to  all  persons  therein,  irrespective 
of  race,  said  courts  exercising  jurisdiction  thereof  as  now  con- 
ferred upon  them  in  the  trial  of  like  causes."    »    •    * 

This  fact  that  the  act  of  1890  is  still  of  binding  force  is 
further  strengthened  by  a  decision  of  the  court  of  appeals  of 
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the  Indian  Territory  of  January,  1897,  in  the  case  of  Wilson  v. 
Owens.    (38  Southwestern  Reporter,  976.) 

In  that  case  the  act  of  1890  was  construed  in  connection 
with  another  statute  as  affecting  a  chapter  of  the  Arkansas 
statutes  which  was  not  included  in  the  act  of  1890,  in  which 
is  recognized  the  legal  existence  of  said  act  of  1890;  so  that  it 
can  no  louger  be  doubted  that  section  31  of  said  act  of  1890 
stands  unrepealed  and  unaffected  by  any  provision  of  the  act 
of  1895. 

But  the  question  still  remains,  which  fee  bill  is  available 
where  the  cause  of  action  is  one  provided  for  by  the  Arkansas 
statutes  t 

If  fees  in  civil  actions  in  which  the  United  States  courts  in 
Indian  Territory  have  undoubted  jurisdiction  are  to  be  gov- 
erned by  the  United  States  fee  bill,  then  it  resolves  itself  into 
this,  that  the  provisions  of  the  act  of  1890  as  to  chapter  63  of 
the  Arkansas  fee  bill  are  only  efficacious  as  to  one  class  of 
cases,  viz,  misdemeanors,  in  which  United  States  commis- 
sioners, acting  as  justices  of  the  peace,  have  concurrent  juris- 
diction with  the  court. 

I  can  not  think  that  such  was  the  intention  of  Congress  in 
the  several  acts  above  cited  in  making  the  Arkansas  statutes 
applicable  to  the  Indian  Territory. 

It  is  my  opinion  that  a  proper  solution  of  the  vexed  questions 
that  have  so  frequently  arisen  and  which  have  thrown  about 
the  legislation  for  the  Indian  Territory  so  much  doubt  and 
uncertainty  is  to  be  found  in  the  following  proposition,  viz, 
that  where  the  action  is  one  in  which  the  United  States  is  a 
party  the  Federal  fee  bill  should  apply ;  if  not  a  party,  then  the 
Arkansas  fee  bill  should  apply. 

This  method,  it  seems  to  me,  would  be  reconciliatory  and 
within  the  laws  distinguishing  between  the  two  classes  of  fees 
provided  by  the  statutes,  both  of  the  United  States  and 
Arkansas,  and  would  be  in  harmony  with  the  decisions  of  this 
office  above  cited.  Adopting  this  as  my  conclusion  in  the 
premises,  in  answer  to  the  several  questions  propounded  by 
you,  I  would  say  that  in  the  first  case,  an  action  in  replevin, 
you  are  authorized  to  pay  Field  Deputy  Boyer  for  the  service 
of  each  summons  and  order  three- fourths  of  the  fee  of  50  cents 
provided  by  the  Arkansas  statute. 

Second  case,  an  action  for  forcible  entry  and  detainer,  you 
are  authorized  to  pay  Field  Deputy  Harper  for  the  service  of 
each  summons  three-fourths  of  50  cents. 
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Third  case,  an  action  iii  ejectment,  not  included  in  section 
31  of  the  act  of  1890,  as  above  noted. 

In  the  decision  above  cited  in  the  Southwestern  Reporter 
it  was  held  that  the  action  of  ejectment,  as  set  forth  in  the 
statutes  of  Arkansas,  was  adopted  in  Indian  Territory  by  sec- 
tion 6  of  the  act  of  March  1, 1889  (25  Stat,  784),  establishing 
a  court  in  said  Territory,  and  "that  the  ejectment  statute  was 
not  repealed  by  implication"  by  section  31  of  the  act  of  1890. 
Conceding  that  the  reasoning  of  the  court  in  that  case  was 
sound,  yet  it  is  observed  that  for  the  service  of  the  writ  in 
question  there  is  no  fee  specifically  provided  by  Mansfield's 
Digest,  and  therefore  under  the  principle  laid  down  in  the 
Love  case  (3  Gomp.  Dec.,  733),  you  are  not  authorized  to  pay 
Field  Deputy  Brown  any  fee  for  service  of  such  a  writ. 

Fourth  case,  an  action  in  forcible  entry  and  detainer,  you 
are  authorized  to  pay  Field  Deputy  Davis  for  the  service  of 
the  writ  of  execution  on  restitution  three- fourths  of  75  cents; 
and  for  the  return  of  said  execution,  nothing  collected,  three- 
fourths  of  25  cents. 

Fifth  case,  an  action  in  attachment.  This  is  an  account  for 
the  service  of  a  writ  by  Office  Deputy  Tucker,  who,  being  a 
salaried  officer,  is  entitled  under  the  act  of  May  28, 1896  (29 
Stat.,  182),  in  the  service  of  writs,  to  certain  expenses  only, 
not  to  fees.  Tou  are  therefore  not  authorized  to  pay  him  any- 
thing in  that  case. 

Sixth  case,  a  suit  in  equity  by  an  administrator.  The  ac- 
count in  this  case  being  for  service  of  a  summons  by  Office 
Deputy  Brown,  the  same  rule  applies  as  in  the  preceding  case. 

Seventh  case,  an  action  in  which  a  writ  of  injunction  was 
issued  out  of  the  United  States  court  of  appeals,  you  are 
authorized  to  pay  Field  Deputy  Madsen  for  service  of  the  writ 
three-fourths  of  $1. 

Eighth  case,  an  action  by  the  same  plaintiff  as  in  the  pre- 
ceding case,  where  a  summons  issued  out  of  the  same  court, 
you  are  authorized  to  pay  Field  Deputy  Madsen  for  the  service 
of  such  summons  three-fourths  of  50  cents. 
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EXPENSES  OF  FIELD  DEPUTY  MARSHALS  FOE 
ENDEAVOBING  TO  EXECUTE  A  SEARCH  WAR- 
BANT. 

Only  an  internal-revenue  officer  is  authorized  to  execute  a  search  warrant 
issued  under  section  3462,  Revised  Statutes,  and  a  field  deputy  mar- 
shal is  not  entitled  to  expenses  for  endeavoring  to  execute  such  a  war- 
rant. 

(Comptroller  Traoewell  to  United  States  marshal,  Staunton,  Va.9 
November  15, 1899.) 

Your  letter  of  the  12th  instant  is  received,  together  with  an 
account  for  payment  for  services  rendered  by  Deputy  G.  S.  Fitz- 
water  in  executing  a  search  warrant  issued  by  H.  D.  Spencer, 
a  United  States  commissioner. 

The  marshal  submits  the  following  questions,  citing  the  stat- 
ute under  which  said  search  warrant  was  issued : 

"'Sec.  3402.  The  several  judges  of  the  circuit  and  district 
courts  of  the  United  States  and  commissioners  of  the  circuit 
courts  may,  within  their  respective  jurisdictions,  issue  a  search 
warrant  authorizing  any  internal-revenue  officer  to  search  any 
premises  within  the  same  if  such  officer  makes  oath  in  writing 
that  he  has  reason  to  believe,  and  does  believe,  that  a  fraud 
upon  the  revenue  has  been  or  is  being  committed  upon  or  by 
the  use  of  the  said  premises.' 

"The  above  section  authorizes  any  internal-revenue  officer  to 
search  any  premises  upon  which  he  believes  that  a  fraud  is 
being  committed  upon  the  Government. 

"Under  this  section  can  a  deputy  marshal  legally  execute  a 
search  warrant? 

"Does  not  the  section  limit  the  issuance  and  execution  of  a 
search  warrant  to  an  internal-revenue  officer  f 

"If  this  section  does  limit  the  issuance  and  execution  of  a 
search  warrant  to  internal-revenue  officers  alone,  is  the  inclosed 
account  one  for  which  I  would  be  allowed  credit  if  I  shall  pay 
the  same? 

"  The  deputy  insists  that  he  is  entitled  to  expenses  for  endeav- 
oring, as  he  claims  that  the  search  warrant  also  commands  him 
to  bring  the  body  of  any  person  in  whose  possession  the  said 
property  shall  be  found  before  the  commissioner,  and  to  that 
extent  it  is  a  warrant  of  arrest  as  well  as  a  search  warrant, 
and  that  the  horse  hire  was  expended  in  endeavoring  to  arrest. 

"  Can  this  expense  be  allowed  f 

"You  will  notice  that  the  warrant  is  addressed  to 'Park 
Agnew,  collector,'  etc.,  conformably  to  the  section  3462. 

"  Can  a  deputy  marshal  legally  execute  a  search  warrant 
addressed  to  the  collector  or  one  of  his  deputies!" 
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The  statute  cited  by  yon  is  plain  on  its  face,  as  it  specifies 
only  one  class  of  officers  authorized  to  execute  a  search  war- 
rant. No  further  answer  to  your  other  questions  as  to  expenses, 
endeavoring  or  otherwise,  seems  to  be  necessary,  except  to  say 
that  you  can  not  be  credited  with  any  payment  yon  might 
choose  to  make  on  account  of  said  deputy's  voucher  or  any 
item  thereof. 


COMMUTATION  OF  RATIONS  OF  SOLDIEES  WHILE 
ON  FURLOUGH. 

Soldiers  farloughed  under  General  Orders,  No.  114,  of  1898,  and  amend- 
ments thereto,  are  entitled  to  commutation  of  rations  at  the  rate  of 
$1.50  per  day  while  necessarily  traveling  to  or  from  their  homes,  and 
at  the  rate  of  25  cents  per  day  while  not  so  traveling. 

Soldiers  fnrlonghed  under  General  Orders,  No.  114,  of  1896,  and  amend- 
ments thereto,  are  not  entitled  to  transportation  while  traveling  to  or 
from  their  homes. 

(Decision  by  Comptroller  Traeeicelly  November  16,  1899.) 

The  Auditor  for  the  War  Department,  July  1, 1899,  submits 
the  following  decision : 

"Claim  has  been  presented  to  this  office  by  George  F.Kolb, 
private,  Company  G,  Sixth  United  States  Infantry,  for  com- 
mutation of  rations  at  the  rate  of  $1.50  per  day  while  travel- 
ing from  hospital  to  his  home  on  furlough,  and  also  for  com- 
mutation at  the  same  rate  while  traveling  from  his  home  to 
join  his  regiment  at  expiration  of  furlough. 

"It  appears  that  on  August  18, 1898,  this  soldier  was  sick  in 
general  hospital  at  Camp  Wikoff,  Montauk,  N.  Y.,  and  was  on 
that  day  granted  a  furlough  under  General  Orders,  No.  114, 
Adjutant-General's  Office,  1898,  for  the  period  from  August  18 
to  September  16, 1898,  with  permission  to  go  to  Philadelphia, 
Pa.  The  furlough  also  contained  the  condition  that '  the  close 
of  the  last  day  of  this  furlough  must  find  him  at  military  post 
at  Governor's  Island,  New  York  Harbor.'  The  authority  under 
which  this  furlough  was  granted  was  General  Orders,  No.  114, 
Adjutant- General's  Office,  of  August  9, 1898.  Paragraph  1  of 
this  order,  so  far  as  it  related  to  this  case,  is  as  follows: 

" '  I.  Sick  and  wounded  soldiers  setit  to  United  States  gen- 
eral or  field  hospitals  will,  when  able  to  travel,  be  granted  by 
the  surgeons  in  charge  one  month's  furlough  and  transporta- 
tion to  uheir  homes.  Ttere  will  be  noted  on  the  furlough: 
By  the  surgeon,  the  post  or  camp  nearest  to  the  home  of  the 
soldier;  by  the  quartermaster,  the  issue  of  transportation; 
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by  the  commissary,  the  days  for  which  commutation  of  rations 
while  traveling  is  paid.    *    *    * 

"  '  Soldiers  granted  furloughs  in  accordance  with  the  fore- 
going will  be  instructed  by  the  surgeons  that  on  the  expiration 
of  their  furloughs,  if  fit  for  duty,  they  must  report  to  the 
nearest  army  post,  camp,  or  hospital  for  the  purpose  of  being 
either  sent  to  their  regiments,  or  as  provided  for  in  Paragraph 
II.    *    *    * 

" '  The  Quartermaster's  Department  will  furnish  the  neces- 
sary transportation  to  the  homes  of  the  furloughed  soldiers 
and  the  Subsistence  Department  commutation  of  rations  at 
the  rate  of  one  dollar  and  fifty  cents  per  day  for  the  necessary 
number  of  days'  travel.  Sleeping-car  accommodations  when 
the  travel  is  by  rail,  and  staterooms  when  the  travel  is  by  boat 
(other  than  Government  transport)  will  be  furnished  under 
Army  Regulations,  1109.  Neither  the  cost  of  transportation 
nor  commutation  of  rations  while  traveling  will  be  charged 
against  the  soldier.  This  order  will  not  apply  to  soldiers  on 
ordinary  furloughs.' 

"  Paragraph  II  of  the  order  contains  directions  to  officers  as 
to  the  disposition  to  be  made  of  patients  in  hospitals  who  have 
fully  recovered,  and  others  present  for  duty  at  points  away 
from  their  regiments.  As  bearing  upon  this  matter  reference 
is  made  to  General  Orders,  Nos.  121  and  148,  Adjutant- 
General's  Office,  of  1898,  and  Circulars,  Nos.  34, 39, 41,  and  48, 
Adjutant-General's  Office,  of  1898. 

"  It  is  not  assumed  that  it  was  the  intention  to  furnish  this 
transportation  and  subsistence  as  purely  a  gratuity,  but  rather 
it  was  for  the  good  of  the  service  that  soldiers  sick  in  hospi- 
tals convalescing  should  be  seut  to  their  homes  for  recovery. 
The  question  now  arises  whether  there  is  any  appropriation 
available  for  the  payment  of  commutation  of  rations  while 
traveling  under  the  sick  furlough,  provided  under  General 
Orders,  No.  114.  The  several  acts  of  Congress  making  appro- 
priations for  the  support  of  the  Army  for  recent  years  up  to 
and  including  June  30, 1899,  contain  under  the  appropriation 
'For  subsistence  of  the  Army'  provisions  as  follows: 

u  'For  the  payment  of  the  regulation  allowances  for  commu- 
tation in  lieu  of  rations  to  enlisted  men  on  furlough,  to  ord- 
nance sergeants  on  duty  at  un garrisoned  posts,  to  enlisted 
men  stationed  at  places  where  rations  in  kind  can  not  be 
economically  issued,  to  enlisted  men  traveling  on  detached 
duty  when  it  is  impracticable  to  carry  rations  of  any  kind,  to 
enlisted  men  selected  to  contest  for  places  or  prizes  in  depart- 
ment and  army  rifle  competitions  while  traveling  to  and  from 
places  of  contest;'  and  unless  the  soldiers  traveling  on  fur- 
lough, under  General  Orders,  11 1,  are  held  to  be  traveling  on 
duty,  there  would  not  seem  to  be  any  provision  for  the  pay- 
ment of  one  dollar  and  fifty  cents  per  day,  commutation  of 
traveling  rations  while  so  traveling. 
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"Ill  the  act  of  March  3, 1899  (30  Stat.,  1069),  making  pro- 
vision for  the  support  of  the  Army  for  the  fiscal  year  1900, there 
is,  under  the  head  'subsistence  of  the  Army,'  an  item  for  'dif- 
ference between  the  cost  of  the  ration  at  twenty-five  cents  and 
commutation  of  rations  at  one  dollar  and  fifty  cents  per  day  to 
enlisted  men  traveling  from  hospitals  to  their  homes  on  lur- 
lough,  allowed  under  General  Order,  114,  War  Department, 
Adjutant-General's  Office,  August  ninth,  eighteen  hundred 
and  ninety-eight,  two  hundred  and  eighty-one  thousand  two 
hundred  and  fifty  dollars,9  thus  indicating  that  Congress 
deemed  that  former  acts  had  not  made  provision  for  such 
expenditure. 

"In  view  of  the  language  of  this  statute  just  quoted,  I  am 
of  the  opinion  that  it  was  the  intention  of  Congress  that  at 
least  the  difference  between  twenty-five  cents  per  day  (the  fur- 
lough ration)  and  one  dollar  and  fifty  cents  per  day  (commu- 
tation value  of  the  travel  ration),  while  traveling  on  furlough 
under  General  Order,  114,  should  be  paid  out  of  the  appropri- 
ation made  by  that  act,  notwithstanding  the  travel  was  per- 
formed prior  to  July  1, 1899. 

"Another  question  arises  as  to  the  journeys  for  which  this 
commutation  of  rations  can  be  allowed.  Act  of  March  3, 1899, 
supra,  makes  provision  for  enlisted  men  traveling  from  hospi- 
tals to  their  homes  under  General  Order  114.  In  circular  39, 
Adjutant-General's  Office,  of  1898,  the  decision  of  the  Acting 
Secretary  of  War  was  announced  that  such  men  were  entitled  to 
transportation  and  commutation  of  subsistence  while  traveling 
from  their  homes  upon  return  to  duty.  While  1  am  not  inclined 
to  question  the  disbursements  made  by  officers  of  the  Army, 
under  this  decision  of  the  War  Department,  1  am  of  the  opin- 
ion that  there  is  no  authority  for  payment  of  commutation  of 
rations  to  soldiers  traveling  on  furlough  other  than  the  regular 
furlough  rations,  except  as  provided  in  act  of  March  3,  1899, 
that  is,  $1.50  per  day  to  enlisted  men  while  traveling  from 
hospitals  to  their  homes  on  furlough,  granted  under  General 
Order  114,  above  mentioned. 

*'  General  Order  114  directed  surgeons  to  instruct  the  men 
furloughed  to  report  on  expiration  of  furlough  to  the  nearest 
Army  post,  camp,  or  hospital  for  the  purpose  of  being  sent  to 
their  regiment  or  elsewhere  as  the  commanding  officer  might 
direct.  It  was  the  duty  of  surgeons  in  granting  furlough  under 
this  order  to  direct  soldiers  to  report  to  some  near  camp  or 
post.  It  was  the  duty  of  the  soldier  to  so  report  and  not 
return  to  his  regiment  at  his  will.  Upon  reporting  at  such 
post,  camp,  or  hospital  the  iriau  was  on  duty  and  the  questiou 
of  traveling  on  furlough  thereafter  is  not  involved;  but  I  am  of 
the  opinion  that  upon  the  expiration  of  a  furlough  granted 
under  General  Order  114  it  is  the  duty  of  the  soldier  to  find 
himself  at  that  point  designated  in  the  furlough,  and  thattheie 
is  no  authority  for  the  payment  of  the  commutation  of  rations 
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or  reimbursement  of  cost  of  transportation  for  traveling  from 
bis  borne  to  tbat  point." 

This  decision  was  submitted  to  the  Secretary  of  War  inviting 
comment,  and  tbat  officer  returned  it  inviting  attention  to  tbe 
remarks  of  tbe  Acting  Commissary-General  of  Subsistence,  of 
wbicb  tbe  following  is  an  extract: 

t;  The  contentions  of  the  Auditor,  as  gathered  from  tbe  deci- 
sion, seem  to  be  as  follows: 

"  1.  That  unless  soldiers  who  traveled  to  their  homes  under 
General  Order  No.  114,  of  1898,  are  held  to  have  traveled  '  on 
duty*  there  would  not  seem  to  have  been  any  provision  for  tbe 
payment  of  91.50  per  day  commutation  of  rations  while  so 
traveling. 

"2.  That  upon  the  expiration  of  a  furlough  granted  under 
General  Order  No.  114,  of  1898,  it  was  the  duty  of  the  soldier 
to  find  himself  at  the  point  designated  by  the  surgeon  as  the 
Army  post,  camp,  or  hospital  nearest  to  bis  borne,  and  that  in 
the  opinion  of  the  Auditor  there  is  no  authority  for  the  pay- 
ment of  commutation  of  rations  or  reimbursement  of  cost  of 
transportation  for  traveling  from  bis  home  to  that  point. 

"3.  That  the  presence  of  an  item  in  the  army  appropriation 
act  of  Marcb  3,  1899,  covering  tbe  difference  between  tbe  cost 
of  the  ration  at  25  cents  and  the  $1.50  to  be  allowed  during  tbe 
fiscal  year  1900  under  General  Order  No.  114,  of  1898,  indi- 
cates to  the  Auditor  that  Congress  deemed  that  former  acts 
bad  not  made  provision  for  previous  expenditures  of  this  char- 
acter, and  that  it  was  therefore  the  intention  of  Congress  tbat 
'at  least'  the  difference,  as  above,  while  traveling  under  the 
general  order  in  the  fiscal  year  1899,  should  be  paid  out  of 
tbe  appropriation  for  tbe  fiscal  year  1900. 

u4.  Tbat  (while  not  inclined  to  question  disbursements  made 
by  officers  of  the  Army  under  the  decision  of  the  War  Depart- 
ment contained  in  Circular  No.  39,  Adjutant-General's  Office, 
1898,  that  men  who  had  been  sent  to  their  homes  under  Gen- 
eral Order  No.  114  were  entitled  to  transportation  as  well  as 
commutation  of  rations  at  $1.50  per  day  while  l  traveling  from 
their  homes  upon  return  to  duty)'  it  is  the  opinion  of  tbe 
Auditor  that  no  provision  is  made  by  law  for  the  payment  of 
commutation  of  rations  to  soldiers  traveling  on  furloughs 
under  General  Order  No.  114,  of  1898,  other  than  tbe  regular 
fiirlough  rate  of  25  cents  per  day,  except  sucb  provision  as  is 
made  in  tbe  army  appropriation  act  of  Marcb  3, 1899,  tor  tbe 
fiscal  year  1900,  and  then  only  when  traveling  from  hospital 
to  their  homes,  as  provided  in  that  act,  and  noc  from  their 
homes  upon  return  to  duty. 

"The  inference  to  be  drawn  from  the  position  taken  by  the 
Auditor  is  that  he  is  not  inclined  to  question  the  regularity 
of  disbursements  made  by  army  disbursing  officers  under  the 
general  orders  and  circulars  mentioned  (to  wbicb  should  also 
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be  added  General  Orders,  Nos.  148  and  168,  of  1898),  but  that 
claims  under  those  orders  now  coming  before  him  in  the  first 
instance  for  allowance  will  be  determined  upon  constructions 
differing  from  those  which  controlled  the  army  disbursing 
officers,  these  constructions  being  indicated  in  the  four  heads 
above  given.    Of  each  one  of  these  in  turn : 

"1.  General  Orders,  No.  114,  of  1898,  applied  only  to  'sick 
and  wounded y  soldiers  who  were  'able  to  travel.'  The  order 
embodied  a  great  governmental  hygienic  measure  for  recu- 
perating the  energies  of  such  soldiers  of  a  debilitated  army, 
principally  of  volunteers,  as  had  suffered  the  fatigues  and 
hardships  of  a  campaigu  in  a  tropical  climate  and  the  effects 
of  a  summer  sojourn  in  camps  upon  the  southern  borders  of 
the  United  States.  The  status  of  each  sick  or  wounded  soldier 
during  the  time  he  was  traveling  under  this  order  and  Circu- 
lar No.  48,  of  1898,  was  one  of  duty.  He  was  to  go  and  return, 
and  his  subsistence,  while  en  route  both  ways  was  to  be  fur- 
nished him,  and  where  the  travel  actually  occurred  within  the 
period  of  the  furlough,  the  soldier  lost  the  furlough  commuta- 
tion of  25  cents  a  day,  to  which  he  otherwise  would  have  been 
entitled,  for  the  days  of  travel  for  which  he  received  $1.50. 
(See  General  Order  No.  148,  of  1898.)  The  furlough  commu- 
tation between  the  travel  periods  was  the  approximate  cost  of 
the  ration  which  had  not  been  received  in  kind  by  the  soldier 
and  which  is  always  paid  the  soldier  as  furlough  commutation. 

"2.  It  was  at  first  thought  that  General  Order  No.  114,  of 
1898,  left  the  soldier  to  fiud  his  way  at  the  expiration  of  his  fur- 
lough to  the  nearest  post  or  camp  as  best  he  could.  This  was 
soon  found  to  producer  hardship  in  the  cases  where  the  homes 
of  soldiers  were  at  places  in  the  agricultural  and  other  regions  at 
great  distances  from  any  military  posts,  and  in  cases  where  the 
sick  soldiers  were  without  means  at  the  ends  of  their  furloughs. 
Often  the  nearest  military  post  was  in  a  direction  opposite  to 
that  which  the  soldier  would  naturally  take  to  rejoin  his  com- 
pany. It  was  therefore  decided  to  issue  Circular  No.  34,  after- 
wards amended  by  Circular  No.  39,  giving  transportation  and 
commutation  while  traveling  'from  their  homes  upon  return  to 
duty;'  and  this  assistance  could  be  applied  for  at  the  nearest 
post  in  person  or  by  letter  from  their  homes.  Transportation 
and  commutation  in  great  numbers  of  cases  coming  under  these 
orders  and  circulars  have  been  duly  reported  by  army  disburs- 
ing officers  in  their  accounts  rendered  to  the  Government. 

"  3.  The  phraseology  in  the  army  appropriation  act  of  March 
3, 1899,  to  which  the  Auditor  refers,  will  be  found  in  the  annual 
estimate  for  the  fiscal  year  1900.  (See  Estimate  Book,  1900, 
p.  115.)  As  the  rations  for  the  Army  for  the  entire  fiscal  year 
1900  were  estimated  at  the  rate  of  25  cents  each  (including 
certain  classes  of  incidental  expenses),  as  the  cost  price,  the 
heavy  items  of  commutation,  etc.,  were  specifically  set  forth  in 
the  estimate,  in  order  that  Congress  might  see  the  reasou  for 
the  large  appropriation  desired  for  the  fiscal  year  under  con- 
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sideration.  This  was  the  practice  of  this  office  for  many  years 
previous  to  1888  (see  the  Books  of  Estimates  for  1887  and 
previous  years),  but  Congress  never  before  incorporated  those 
items  in  the  appropriation  acts,  and  when  these  items  were 
omitted  from  the  annual  estimates  in  1888  and  succeeding  years 
the  accounting  officers  passed  expenditures  of  this  character  in 
the  examination  of  accounts  and  in  the  allowance  of  claims. 

"  The  estimate  at  page  115  of  the  Book  of  Estimates  above 
referred  to  is  the  estimate  for  the  service  of  the  fiscal  year 
1900,  and  contains  no  items  in  the  nature  of  a  ' deficiency7  for 
the  fiscal  year  1899.  The  place  for  such  items  would  properly 
have  been  in  a  'deficiency  estimate,'  and  not  in  the  regular 
estimate  for  the  service  of  the  succeeding  year;  and,  if  appro- 
priated for  by  Congress,  would  have  been  in  'an  act  to  supply 
deficiencies,'  etc.  There  seems  therefore  to  be  no  ground  for 
the  contention  that  it  was  the  intention  of  Congress  that  at 
least  the  difference  between  the  cost  of  the  ration  at  25  cents 
and  commutation  at  $1.50  per  day  allowed  under  General 
Order  No.  114  of  1898,  in  the  fiscal  year  1899,  was  to  be  paid 
out  of  the  regular  appropriation  made  for  the  service  of  the 
fiscal  year  1900. 

uThe  burdens  of  each  year  are  met  by  the  regular  and  defi- 
ciency appropriations  made  specifically  for  that  year.  In  the 
case  of  General  Order  No.  114,  of  1898,  nearly  all  the  burdens 
of  the  fiscal  year  1891)  have  already  been  met  from  the  appro- 
priations for  1899.  That  order  will  not  be  in  force  during  the 
fiscal  year  1900,  having  been  revoked  by  General  Order  No. 
114,  headquarters  Army,  June  22,  1899.  There  are  in  the 
Treasury  ample  balances  of  the  appropriations  '  Subsistence 
of  the  Army,  January  1, 1899,'  and  'Subsistence  of  the  Army, 
1899,'  to  meet  any  commutation  cases  arising  under  General 
Order  No.  114  of  1898,  which  the  auditor  may  have  in  hand 
or  which  he  may  receive  for  settlement,  without  depleting  the 
current  appropriation  for  the  service  of  the  fiscal  year  1900  by 
a  strained  construction  of  a  clause  in  the  act  making  appro- 
priations for  that  fiscal  year. 

"  4.  The  appropriations  for  the  subsistence  of  the  Army  are 
specifically  directed  to  be  4  disbursed  under  the  direction  of 
the  Secretary  of  War.'  It  can  not  be  successfully  maintained 
that  the  Secretary  of  War  was  not  authorized  to  order  a  sick 
enlisted  man  to  his  home  and  return,  and  pay  his  subsistence 
expenses  going  and  returning,  at  rates  fixed  by  himself,  if,  in 
his  opinion,  the  exigencies  of  the  public  service  required  it. 
To  so  maintain  would  imply  that  an  enabling  act  and  a  specific 
appropriation  would  be  necessary  for  many  other  movements 
required  of  a  soldier  in  time  of  war  which  are  not  now  to  any 
large  extent  the  subject  of  legislative  enactment.  Having 
exercised  his  authority  to  order  soldiers  to  their  homes  and 
return,  the  appropriation  for  the  payment  of  subsistence  while 
traveling  is  found  in  the  following  words  of  the  Army  appro- 
priation act  for  the  fiscal  year  1899,  viz:  'For  the  payment 
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of  the  regulation  allowances  for  commutation  in  lieu  of  rations 
*  *  *  to  enlisted  men  traveling  on  detached  duty  when 
it  is  impracticable  to  carry  rations  of  any  kind.'  The  generally 
disabled  condition  of  the  sick  and  wounded  soldiers  covered 
by  the  orders  made  it  impracticable  to  subsist  on  the  army 
ration  while  traveling,  and  hence  commutation  was  ordered. 

uThe  travel  having  been  performed  in  obedience  to  orders 
in  the  fiscal  year  1899,  and  there  being  ample  balances  in  the 
Treasury  for  the  payment  of  all  claims  nnder  the  orders  and 
circulars,  it  is  not  seen  that  there  is  any  necessity  for  settiug 
up  the  theory  in  the  Auditor's  office  that  there  were  no  appro- 
priations for  the  fiscal  year  1809  which  were  applicable  to 
these  cases,  and  that  the  only  fund  from  which  he  can  make 
settlement  in  those  cases  coming  beft>re  him  in  the  first 
instance  is  the  appropriation  which  was  made  wholly  for  the 
service  of  the  succeeding  fiscal  year." 

The  subject  matter  of  this  case  grows  out  of  paragraph 
1272,  Army  Regulations,  1895,  and  Geueral  Orders,  Nos.  114, 
121, 148, 168,  and  173  of  1898,  aud  Circulars  Nos.  34,  39,  41, 
and  48  of  1898,  part  of  which  have  no  special  relevancy  at 
this  time. 

It  is  conceded  that  the  Secretary  of  War  had  power  to  fix  the 
rate  of  commutation  of  rations  for  soldiers  where  rations  are 
not  furnished  in  kind.  In  paragraph  1272,  Army  Regula- 
tions, 1895,  the  commutation  was  fixed  at  25  cents  per  day  for 
soldiers  on  furlough  and  at  $1.50  when  traveling  on  duty. 
The  power  to  fix  the  rate  implies  the  power  to  change  it  as 
well  as  to  attach  conditions  to  its  receipt. 

In  General  Orders,  Nos.  114  and  148,  as  explained  in  the 
circulars  referred  to,  the  Secretary  of  War  fixed  the  commu- 
tation of  rations  of  soldiers  who  were  granted  furloughs  under 
Order  114  as  follows:  While  actually  traveling  to  and  from 
their  homes  at  $1.50,  and  for  the  balance  of  the  time  they 
were  absent  at  25  cents  per  day. 

This  was  the  regulation  allowance  within  the  meaning  ef  the 
language  of  the  act  of  March  15, 1898  (30  Stat,  321)  which 
provides: 

"For  the  payment  of  the  regulation  allowances  for  commu- 
tation in  lieu  of  rations  to  enlisted  men  on  furlough.    *    *    *p 

The  Auditor  contends  that  unless  it  be  held  that  this  sol- 
dier was  traveling  on  duty  while  going  to  and  from  his  home 
under  his  furlough  he  can  not  be  entitled  to  commutation  of 
$1.50  per  day.  If  a  soldier  is  absent  on  furlough  he  can  not 
be  considered  as  in  a  duty  status,  and  his  rights  must  be 
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measured  and  restricted  by  his  furlough  status.  The  Auditor 
has  evidently  overlooked  the  fact  that  the  Secretary  of  War 
fixed  the  commutation  for  this  class  of  soldiers  at  $1.50  per 
day  for  a  portion  of  the  time  they  were  absent  on  furlough, 
thereby  modifying  paragraph  1272,  Army  Regulations.  I  do 
not  think  it  is  necessary  to  hold  that  said  soldiers  were  travel- 
ing on  duty  to  entitle  them  to  (1.50  per  day  while  traveling  to 
and  from  their  homes  on  furloughs  granted  under  Order  114 
and  its  amendments. 

Furthermore,  I  am  unable  to  agree  with  the  Auditor  upon 
the  question  of  the  appropriation  properly  chargeable  with  the 
commutation  of  $1.50  per  day.  If  I  am  correct  in  my  position 
that  this  is  the  regulation  allowance — and  I  think  I  am — then 
the  regular  annual  appropriation  for  commutation  of  rations 
should  bear  the  expense. 

In  the  last  paragraph  of  the  Auditor's  decision  he  says  that 
there  is  no  authority  for  the  payment  of  commutation  of  rations 
or  reimbursement  of  cost  of  transportation  for  traveling  from 
his  home  to  the  place  where  he  was  required  to  report  upon 
the  expiration  of  his  furlough.  The  Auditor  is  partly  right 
and  partly  wrong  in  this  position.  Order  114  was  amended 
and  explained  so  as  to  fix  the  rate  of  commutation  of  rations 
at  $1.50  per  day  while  traveling  on  his  return  journey  as  well 
as  in  going  to  his  home,  and  so  long  as  this  regulation  remained 
in  force  I  think  the  soldiers  particularly  specified  were  entitled 
to  that  rate.  The  Auditor  is  correct  in  holding  that  said  sol- 
diers are  not  entitled  to  transportation  while  returning  from 
their  homes.  The  orders  above  referred  to  either  provided  for 
furloughs  or  they  did  not.  If  the  soldiers  were  on  furlough,  I 
know  of  no  law  under  which  they  could  be  furnished  transpor- 
tation at  the  expense  of  the  Government. 

I  am  unable  to  agree  with  the  view  taken  by  the  Commissary- 
General  that — 

44  The  status  of  each  sick  or  wounded  soldier  during  the  time 
he  was  traveling  under  this  order  (No.  114)  and  circular  No.  48 
of  1898  was  one  of  duty." 

The  Commissary-General  evidently  construes  General  Order 
114  as  delegating  to  surgeons  the  authority  to  order  sick  and 
wounded  soldiers  to  their  homes  and  to  return  at  a  specific 
time.  Without  considering  the  question  of  the  right  of  the 
Secretary  to  delegate  this  power  to  surgeons,  it  may  be  said 
that  no  one  questions  the  power  of  the  Secretary  to  order  said 
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soldiers  to  their  homes  if  he  saw  fit  to  do  so.  The  question  is, 
Can  order  No.  114  be  fairly  construed  as  an  order,  or  the  ftir- 
lougli  given  as  an  order  to  a  soldier  to  go  home?  If  it  was  an 
order  it  must  be  obeyed,  whether  the  soldier  wished  to  go  or 
not.  1  am  unable  to  find  anything  in  the  language  used  which 
can  be  construed  into  an  order.  It  has  none  of  the  essential 
elements  of  an  order,  or  a  direction  to  proceed  home,  while  it 
has  all  the  essential  elements  of  a  furlough — leave  of  absence- 
granted  under  special  circumstances.  The  fact  that  the  Secre- 
tary said  that  the  soldiers  would  be  furnished  transportation 
can  not  change  the  fact  that  it  was  a  furlough  he  was  granting, 
and  the  natural  results  and  law  governing  furloughs  would 
follow  and  apply. 

The  closing  words  of  paragraph  1  of  General  Orders,  No. 
114,  are: 

"This  order  will  not  apply  to  soldiers  on  ordinary  furlough.* 

In  all  the  orders  and  circulars  the  Secretary  speaks  of  this 
matter  as  a  furlough,  and  never  as  a  direction  to  the  soldiers 
to  go  home.  The  words  last  above  quoted  appear  to  have  a 
clear  meaning  and  application.  The  rate  of  commutation  had 
been  changed  from  25  cents  to  $1.50  per  day  while  traveling 
on  furlough,  and  the  Secretary  desired  to  make  it  clear  that 
only  a  special  class  of  soldiers  should  be  entitled  to  that  rate 
of  $1.50  per  day  while  traveling. 

In  conclusion  I  decide: 

1.  That  soldiers  furloughed  under  General  Orders,  No.  114, 
and  its  amendments,  while  the  same  were  in  force,  are  entitled 
to  commutation  for  rations  not  furnished  in  kind  at  the  rate  of 
$1.50  per  day  while  necessarily  traveling  to  and  from  their 
respective  homes,  and  at  the  rate  of  25  cents  per  day  for  the 
remainder  of  the  time  they  are  on  furlough  issued  under  said 
orders. 

2.  That  the  regular  annual  appropriations  for  subsistence  of 
the  Army  for  the  year  in  which  the  furlough  was  taken  is 
properly  chargeable  with  the  commutation  in  question. 

3.  That  soldiers  on  furlough  under  General  Orders,  No.  114, 
are  not  entitled  to  transportation  at  the  expense  of  the  Gov- 
ernment. 

The  decision  of  the  Auditor  is  modified  to  agree  with  the 
above  views. 
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The  railroads  mentioned  in  the  second  proviso  of  the  act  of  March  3, 
1899,  include  those  which  are  by  agreement,  as  well  as  those  which  are 
by  law,  entitled  to  receive  only  50  per  centum  of  the  amount  earned 
for  transportation  rendered  to  the  United  States. 

While  the  act  of  1899  does  not  make  it  the  duty  of  officers  to  use  those 
railroads  from  which  a  benefit  will  accrue  to  the  Government,  it  is  no 
doubt  within  the  authority  of  the  Secretary  of  War,  by  regulation, 
to  direct  their  use  whenever  practicable. 

An  officer  who  actually  travels  over  any  of  the  railroads  mentioned  in 
the  act  of  1899,  And,  having  failed  to  secure  transportation  in  kind, 
pays  his  own  fare,  is  entitled  to  be  reimbursed  so  much  as  it  would 
have  cost  the  Government  had  a  request  been  used.  When  an  officer 
travels  over  any  of  the  railroads  included  in  the  act,  it  will  be  pre- 
sumed, in  the  absence  of  affirmative  evidence  to  the  contrary,  that  lie 
has  been  furnished  with  a  transportation  request. 

The  cost  of  a  local  ticket  of  the  class  obtained  between  points  for  which 
transportation  in  kind  is  furnished  should  be  deducted  from  the  mile- 
age allowance. 

Where  there  are  two  or  more  usually  traveled  routes  between  two  points, 
there  is  no  authority  for  computing  mileage  over  the  longest  because 
of  some  inconvenience  to  the  traveler  in  using  the  shortest  route. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  November  18, 

1899.) 

By  your  direction  I  have  received  a  communication  dated 
October  27, 1899,  from  the  Paymaster-General  United  States 
Army,  as  follows : 

"  Respectfully  referred  to  the  Comptroller  of  the  Treasury, 
inviting  attention  to  Major  Girard's  complaint  of  land-grant 
deduction  by  Auditor  for  War  Department,  and  request  for 
future  guidance  as  contained  in  his  letter  of  August  30, 1899, 
herewith ;  to  the  reply  of  this  office  dated  Sept.  12, 1899,  instruct- 
ing him  as  to  the  roads  constituting  the  shortest  usually  trav- 
eled route'  between  St.  Louis  and  Fort  Riley,  Kansas,  and 
iuvolving  no  land-grant  travel ;  to  the  arguments  presented  by 
Lieut.  Colonel  G.  W.  Baird's  letter  of  the  18th  ultimo  to  the 
Paymaster  General,  in  which  are  clearly  set  forth  the  difficul- 
ties attending  the  settlement  of  all  mileage  accounts  on  any 
other  basis  than  computation  of  distance  by  the  *  shortest 
usually  traveled  routes' — the  only  rule  of  computation  laid 
down  in  the  act  of  March  3, 1899  (30  Stat.,  1068),  and  all  prior 
acts  but  one;  to  the  contention  of  Colonel  Baird  against  the 
consideration  in  the  payment  of  mileage  accounts  of  roads 
paralleling  subsidized  and  fifty  per  cent  roads  and  agreeing  to 
carry  Government  freight  and  passengers  at  the  same  -ates  as 
such  roads,  not  only  because  paymasters  do  not  know  how 
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long  they  will  agree  or  bow  soon  cease  to  agree  to  such  arrange- 
ment with  the  Government,  but  primarily  because  this  novel 
class  of  carriers  is  not  mentioned  in  any  act  of  Congress  as 
subject  to  consideration  in  mileage  settlements.  Colonel  Baird 
also  calls  attention  to  the  inequitable  deduction  imposed  upon 
an  officer  through  the  observance  by  the  paymaster  of  the 
agreement-road  requirement  of  the  Comptroller.  In  this  illus- 
tration $6.50  is  subtracted  from  the  mileage  account,  while  $1 
is  the  actual  cost  of  fare. 

uThe  attention  of  the  Comptroller  is  also  invited  to  the  views 
expressed  in  the  accompanying  letter  of  this  date  of  the  law 
officer,  division  of  customs  and  insular  affairs,  War  Depart- 
ment Witli  him  I  agree  that  the  act  of  March  3, 1899,  imposes 
no  obligation  upon  an  officer  to  travel  over  a  subsidized  or 
fifty  per  cent  road  unless  it  be  that  in  a  journey  such  road  or 
roads  shall  of  necessity  enter  into  the  computation  of  the 
c  shortest  usually  traveled  route.'  It  is  quite  unnecessary  to 
direct  attention  to  the  fact  that  for  more  than  20  years,  with 
one  exception,  Congress  has  prescribed  '  the  shortest  usually 
traveled  route'  as  the  rule  of  computation.  The  exception  is 
found  in  the  act  of  .June  30,  1882,  wherein  the  word  l  usually 7 
is  omitted,  but  was  restored  in  every  act  thereafter.  The 
inference  is  plain  that  the  intent  of  Congress  is  that  the  short- 
est traveled  route  should  not  thereafter  be  used  in  computation 
of  distances. 

"All  of  these  inclosures  are  submitted  to  the  consideration 
of  the  Comptroller  with  a  request  for  a  decision,  which  it  is 
hoped  may  compose  the  existing  differences  of  opinion  in  the 
execution  of  the  law  and  result  in  harmony  of  action  and  uni- 
formity of  practice  between  the  accounting  officers  of  the 
Treasury  and  officers  of  the  Pay  Department." 

The  main  poiuts  raised  in  the  above  communication  were 
fully  considered  and  clearly  decided  in  5  Comp.  Dec,  196-203, 
to  which  your  attention  is  particularly  invited.  At  the  risk  of 
prolixity  I  quote  the  following  from  said  decision : 

"The  law  provides  that  mileage  shall  be  computed  by  the 
shortest  usually  traveled  route7  without  regard  to  the  route 
actually  traveled.  Where  there  are  two  or  more  usually  trav- 
eled routes  between  two  points  (as  is  often  the  case),  there  is 
no  authority  for  computing  the  mileage  over  the  longest 
because  of  some  inconvenience  to  the  traveler  in  using  the 
shortest  route. 

"The  law  also  provides: 

"  4That  when  any  officer  •  •  *  shall  travel  in  whole  or 
in  part  •  •  •  over  the  railroad  of  any  railroad  company 
which  is  entitled  to  receive  only  50  per  centum  of  the  compen- 
sation earned  by  such  company,  *  *  *  he  shall  be  furnished 
with  a  transportation  request  by  the  Quartermaster's  Depart- 
ment for  such  travel;  and  the  cost  of  the  transportation  so 
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furnished    shall    be  a  charge  against   the  officer's  mileage 
account.'    *    *    * 

"  Certain  railroads  are  entitled  by  law  to  receive  only  50  per 
centum  of  the  compensation  earned,  and  other  parallel  and 
competing  roads  are,  by  virtue  of  their  agreements  with  the  War 
Department^  only  entitled  to  receive  50  per  centum  of  the  com- 
pensation earned.  The  language  of  the  law  covers  and  applies 
to  both  classes  of  roads,  and  the  Government  is  entitled  to  the 
benefit  of  the  reduced  rates  when  the  travel  is  actually  over 
either  class.  The  evident  purpose  of  this  law  was  to  enable 
the  Government  to  take  advantage  of  the  reduced  rates  to 
which  it  is  entitled  when  the  services  are  rendered  by  any  of 
the  railroads  mentioned  in  the  act;  and  it  was  no  doubt  sup- 
posed that  the  interests  of  the  Government  would  be  con- 
sidered, and  these  roads  used  whenever  practicable.  Congress 
has,  however,  failed  to  use  language  making  it  the  duty  of 
officers  to  use  said  roads,  and  if  they  neglect  to  do  so,  and 
actually  travel  over  roads  in  no  way  bouud  to  accept  reduced 
rates,  the  accounting  officers  are  without  power  to  interpose 
for  the  purpose  of  saving  the  public  funds.  It  is,  no  doubt, 
within  the  power  of  the  Secretary  of  War,  by  regulation  or 
general  order,  to  direct  the  use  of  the  roads  mentioned  in  the 
act  whenever  practicable,  and  it  he  does  so  the  accounting 
officers  could  aid  iu  the  enforcement  of  the  regulation,  if  nec- 
essary." 

I  see  no  reason  t  >  modify  the  views  expressed  above.  You 
will  observe  that  this  office  expressly  stated  that  the  law 
(March  15,  1898,  30  Stat.,  318),  does  not  command  the  use  of 
bond-aided  and  50  per  cent  roads,  but  merely  says  that  when 
said  roads  are  actually  used  then  certain  results  shall  follow. 
It  is,  however,  reasonable  to  suppose  that  Congress  expected 
that  the  Secretary  of  War,  in  the  interests  of  economy,  would 
see  that  said  roads  were  utilized  whenever  practicable,  but, 
as  stated  iu  the  decision  referred  to,"if  this  is  not  done,  '*  the 
accounting  officers  are  without  power  to  interpose  for  the 
purpose  of  saving  the  public  funds."  In  the  absence  of  any 
regulation  or  order  of  the  Secretary  of  War  directing  the  use 
of  these  roads  whenever  practicable,  if  officers  traveling  neg- 
lect to  do  so,  and  actually  travel  over  roads  in  no  way  bound  to 
accept  reduced  rates,  there  is  no  justification,  in  Jaw,  for  apply- 
ing to  their  mileage  accounts  the  rules  applicable  in  cases 
where  the  specified  roads  are  actually  used.  The  Secretary  of 
War  is  alone  responsible  for  the  orders  issued  to  his  subordi- 
nates, and  if  no  law  is  violated  the  duty  of  the  accounting  offi- 
cers is  confined  to  the  application  of  the  law  to  the  facts 
created. 
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On  page  202,  5  Oomp.  Dec.,  it  was  said: 

"He  | the  officer  traveling]  should  be  required  to  show  on 
his  mileage  voucher  the  route  actually  traveled,  and  the  extent 
to  which  transportation  in  kind  has  been  furnished." 

This  is  necessary  in  order  that  it  may  be  ascertained  what 
deduction  should  be  made  from  the  mileage.  A  failure  to 
observe  this  requirement  has  no  doubt  occasioned  much  of  the 
trouble  eucountered  in  the  settlement  of  the  accounts. 

It  has  been  suggested  that  it  is  exceedingly  difficult,  at 
times  impossible,  to  apply  the  law  to  those  roads  which  have 
voluntarily  agreed  to  accept  the  same  net  cash  rates  which  the 
law  applies  to  land-grant  roads,  because  said  roads  and  their 
termini  are  unknown  to  the  officers  and  paymasters.  I  see 
little  force  in  this  suggestion.  This  information  is  in  the  pos- 
session of  your  Department  and  I  see  no  reason  why  it  should 
not  be  published  for  the  information  of  all  concerned.  A 
failure  to  publish  may,  and  probably  does,  lead  to  allowances 
greater  than  would  otherwise  be  made.  On  page  26  of  Geu- 
eral  Orders,  Ko.  140,  of  1899,  will  be  fonud  the  names  of  those 
roads  which  have  agreed  to  accept  reduced  rates,  but  the 
points  between  which  the  reduced  rates  apply  are  not  shown. 
This  information  can  easily  be  supplied  by  you  from  data 
under  your  control.  I  see  no  reason  in  paying  said  roads, 
either  directly  or  indirectly,  rates  higher  than  they  have 
expressed  a  willingness  to  accept.  To  permit  an  officer  to 
pay/wM  rates  for  travel  over  said  roads  and  then  to  reimburse 
him  by  way  of  mileage  without  deduction  amounts  to  a  gratui- 
tous payment  to  the  roads  of  the  full  rate,  in  the  face  of  the 
fact  that  they  have  agreed  to  accept  reduced  rates. 

It  has  been  suggested-  that  officers  can  not  obtain  transpor- 
tation requests  over  the  roads  which  have  agreed  to  accept 
reduced  rates  so  as  to  enable  the  Government  to  take  advan- 
tage of  the  lower  rates.  It  seems  to  me  that  the  question  of 
the  issuance  of  transportation  requests  for  persons  traveliug 
on  behalf  of  the  War  Department  is  almost  wholly  within  the 
control  of  the  Secretary  of  War.  The  act  of  March  15, 1898 
(30  Stat.,  318),  requires  the  Quartermaster's  Department  to 
issue  transportation  requests  when  the  travel  is  to  be  over  the 
bond-aided  and  50  per  cent  roads.  The  50  per  cent  roads,  as 
construed  by  this  office,  include  those  which  have  agreed  to 
accept  the  same  rates  that  apply  to  land-grant  roads.  This 
act  does  "not  prohibit  the  Quartermaster's  Department  or  the 
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Secretary  of  War  from  issuing  transportation  requests  to  any 
carrier  who  is  willing  to  accept  them  and  look  to  the  Govern- 
ment for  payment  for  the  service  rendered  thereon.  As  a 
mjatter  of  fact,  many  quartermasters  do  issue  requests  over  all 
classes  of  roads  and  such  requests  are  honored  whenever  pre- 
sented. I  know  of  no  law  specifically  authorizing  the  differ- 
ent heads  of  Departments  to  issue  requests,  yet  all  of  them 
are  doing  it  by  virtue  of  the  general  powers  vested  in  them  to 
secure  transportation  facilities.  It  is  done  in  the  Engineer 
branch  of  your  Department.  No  one  has  ever  questioned  the 
right  of  officers  of  the  Government  to  use  bills  of  lading  when- 
ever they  are  authorized  to  secure  transportation  of  supplies, 
and  I  think  the  same  principle  would  apply  to  personal  trans- 
portation, the  only  difference  being  in  the  method  of  issuing 
such  paper.  This  subject  was  fully  discussed  in  a  letter  of 
May  22, 1896,  addressed  to  the  Secretary  of  War,  found  in  3 
Gomp.  Dec.,  592,  and  your  careful  attention  is  invited  thereto. 

Much  perplexity  has  probably  arisen  in  the  administration 
of  the  mileage  act  of  March  15, 1898,  supra,  because  the  mile- 
age allowances  therein  provided  for  are  settled  by  two  differ- 
ent bureaus  of  your  Department,  neither  of  which  knows  how 
much  the  other  pays  for  said  allowances.  The  Pay  Depart- 
ment pays  the  mileage  after  deducting  the  proper  amounts  for 
the  transportation  actually  furnished  in  kind.  T  can  easily  see 
that  it  is  exceedingly  difficult  for  the  Pay  Department  to 
determine  the  proper  deductions,  for  that  depends  upon  how 
the  journey  was  performed  and  what  must  be  paid  the  carriers 
for  their  services,  and  the  officers  seem  disinclined  to  wait  for 
their  mileage  until  the  carriers  are  settled  with.  The  best 
remedy  for  this  difficulty  would  be  in  the  change  of  the  prac- 
tice so  as  to  provide  that  all  traveling  allowances  of  officers 
could  be  paid  by  one  bureau  of  your  Department. 

For  the  present,  however,  the  difficulty  could,  in  large  part, 
be  removed  by  the  issue  of  transportation  requests  for  the 
entire  journey,  which  would  enable  both  the  Government  and 
the  officers  to  obtain  the  benefit  of  through  rates.  So  long  as 
this  is  not  done,  the  paymaster,  for  his  own  protection,  must 
deduct  local  rates  for  such  portions  of  the  journey  for  which 
transportation  in  kind  has  been  furnished.  (See  5  Gomp.  Dec, 
202,  par.  3.) 

The  issuance  of  transportation  requests  over  roads  not  bond 
aided  or  bound  by  law  or  agreement  to  accept  reduced  rates 


Digitized  byLjOOQlC 


484  DECISIONS   OP  THE  COMPTROLLER. 

does  not  require  that  the  cost  of  said  transportation  be  paid 
from  the  appropriation  for  "Transportation  of  the  Army." 
The  cost  of  transportation  furnished  on  requests  overfull  cash 
roads  is  chargeable  to  the  appropriation  for  mileage  to  officers 
traveling  without  troops,  in  cases  where  the  mileage  would  be 
paid  from  said  appropriation,  and  paragraph  4  of  5  Gomp. 
Dec.,  202,  should  be  so  understood  and  construed,  as  was 
therein  intended. 

In  conclusion,  I  will  say  that  this  matter  has  been  treated 
in  its  general  aspects  for  the  reason  that  no  specific  question 
was  presented  for  consideration. 


CORRECTION  OF  ERRORS  IN  ACCOUNTS  CERTIFIED 
BY  THE  AUDITORS. 

The  Auditors  of  the  Treasury  are  not  authorized  to  correct  within  a  year 
errors  made  by  them  in  the  settlement  of  accounts;  such  correction 
may  be  made  within  a  year  upon  the  revision  of  the  account,  which 
the  Comptroller  alone  is  authorized  to  make. 

(Comptroller  Traceucell  to  the  Auditor  for  the  State  and  other 
Departments,  November  18, 1899.) 

In  transmitting  to  yon  a  statement  of  differences  in  the 
account  of  H.  H.  Darneille,  disbursing  officer  of  the  District 
of  Colombia,  settled  by  you  July  20, 181*9, 1  have  the  honor  to 
call  your  attention  to  section  8  of  the  act  of  July  31, 1894  (28 
Stat.,  207). 

Under  this  section  when  a  settlement  is  made  and  a  certifi- 
cate of  the  balance  issued  the  jurisdiction  of  the  Auditor  is  at 
an  end,  and  if  it  subsequently  appears  that  for  any  reason  such 
settlement  should  be  revised  within  a  year  it  can  only  be  doue 
by  the  Comptroller.    (4  Comp.  Dec,  303-^311 .) 

If  it  becomes  necessary  to  correct  errors  in  previous  settle- 
ments the  facts  showing  the  necessity  therefor  should  be 
reported  to  the  Comptroller,  who  alone  has  power  upon  his 
own  motion  to  revise  the  account  and  make  such  correction. 

This  statement  of  the  jurisdiction  of  the  Comptroller  appears 
to  be  necessary  from  the  fact  that  some  such  corrections  have 
been  made  in  your  office.  These  corrections  amount  to  a 
revision  of  the  account  settled,  and  you  are  not  warranted  in 
making  them. 
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BURIAL  EXPENSES  OF  THE  REMAINS  OP  A  SOLDIER 
WHICH  WERE  TRANSPORTED  TO  HIS  HOME. 

The  family  of  a  uoldier  who  was  killed  in  battle  and  whose  remains  were 
once  buried  and  subsequently  taken  np  and  transported  by  the  Gov- 
ernment to  his  home  is  not  entitled,  under  the  act  of  March  3,  1899,  to 
expenses  incurred  in  the  burial  of  his  remains. 

(Decision  by  Comptroller  Traoewell,  November  18, 1899.) 

The  Auditor  for  the  War  Department,  November  1, 1899, 
submits  the  following  decision : 

"The  soldier  was  killed  in  battle  at  El  Caney,  July  1, 1898f 
and  was  buried  there,  presumably  at  the  expense  of  the  United 
States.  It  does  not  appear  in  evidence,  but  it  is  assumed  that 
the  remains  of  soldier  were  brought  North  under  the  direction 
of  the  Secretary  of  War,  provision  for  which  was  made  by  the 
act  of  July  8, 1898  (30  Stat.,  730). 

"  The  mother  of  soldier  claims  reimbursement  on  account  of 
certain  expenses  incurred  by  her  after  the  arrival  of  the  remains 
at  home  and  files  receipted  bills  showing  payment  of  same. 

"  The  United  States  having  buried  the  soldier  at  the  place  of 
death ,  as  contemplated  by  the  Army  Regulations,  1895  (par.  162, 
as  amended  by  General  Orders,  No.  141,  of  September  12, 1898), 
I  am  of  the  opinion,  and  so  decide,  that  there  can  not  be  any 
lawful  claim  against  the  Government  for  expenses  incurred  by 
individuals  in  the  *  *  *  reburial  of  the  remains,  and  that 
reimbursement  on  account  of  burial  expenses  under  the  act  of 
March  3, 1899  (30  Stat.,  1070),  making  appropriations  for  the 
support  of  the  Army  for  the  fiscal  year  ending  June  30, 1900, 
can  not  be  made.  I  am  also  of  the  opinion,  and  so  decide,  that 
as  the  United  States  transported  the  remains  of  soldier  to  his 
home,  no  reimbursement  can  be  made  under  the  provisions  of 
the  act  of  March  3, 1899  (30  Stat,  1223),  making  appropria- 
tion to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30, 1899." 

Under  date  of  November  10,  1899,  the  Quartermaster- 
General  said: 

"It  appears  from  the  records  of  this  office  that  the  remains 
of  the  within-named  soldiers  were  received  per  transport 
Crook,  March  30, 1899,  and  shipped  to  Mrs.  Helen  N.  Packard, 
Springfield,  Mass." 

On  November  13, 1899,  the  assistant  quartermaster-general 
at  New  York,  said : 

"The  cost  of  transporting  the  remains  of  the  within-named 
soldier  from  New  York  City  to  Springfield,  Mass.,  was  $5.  A 
metallic  casket  was  furnished  to  bring  the  remains  to  this 
country.    The  average  price  of  the  caskets  furnished  was 


Digitized  byLjOOQlC 


486  DECI8ION8   OF   THE   COMPTROLLER. 

$31.65.    As  to  the  expense  incurred  by  the  burial  party  in 
Cuba  this  office  has  no  knowledge." 

Paragraph  162,  Army  Regulations,  1895,  as  amended  by 
General  Orders,  No.  141,  of  September  12, 1898,  is  as  follows: 

"The  remains  of  deceased  soldiers  will  be  inclosed  in  coffins 
and  transported  by  the  Quartermaster's  Department  to  the 
nearest  military  post  or  national  cemetery,  or,  if  so  desired  by 
their  relatives,  to  their  homes  for  burial,  unless  the  command- 
ing officer  deem  burial  at  place  of  death  to  be  proper,  when  a 
full  report  of  the  facts  and  reasons  will  be  made  to  the  Adju- 
tant-General of  the  Army.  The  expense  of  transporting  the 
remains  is  payable  from  the  appropriation  for  Army  transpor- 
tation, or  from  funds  specially  appropriated  for  that  purpose. 
The  cost  of  expense  of  burial  other  than  the  cost  of  transpor- 
tation will  be  limited  to  $35  for  each  enlisted  man." 

It  will  be  noted  that  this  amended  paragraph  limits  the  cost  of 
burial,  exclusive  of  transportation,  to  $35  for  each  enlisted  man. 
The  act  of  March  3, 1899  (30  Stat,  1070),  provides: 

"  For  *  *  *  expenses  of  the  interment  of  officers  killed 
in  action  or  who  die  when  on  duty  in  the  field,  or  at  military 
posts  or  on  the  frontiers,  or  when  traveling  under  orders,  ar  d 
of  noncommissioned  officers  and  soldiers;  and  that  in  all  cases 
where  they  would  have  been  lawful  claims  against  the  Govern- 
ment, reimbursement  may  be  made  of  expenses  heretofore  or 
hereafter  incurred  by  individuals  of  burial  and  transportation 
of  remains  of  officers,  *  *  *  not  to  exceed  what  is  now 
allowed  in  the  cases  of  officers,  and  for  the  reimbursement  in 
the  cases  of  enlisted  men  of  what  is  now  allowed  in  their 
cases    *    *    * " 

The  act  of  March  3,  1899  (30  Stat.,  1225),  provides: 

uThat  in  all  cases  where  an  officer  or  an  enlisted  man  in 
either  the  Army,  Navy,  Marine  Corps  of  the  United  States, 
*  *  *,  has  died  while  on  duty  away  from  home  siuce  the 
first  day  of  January,  eighteen  hundred  and  ninety  eight,  and 
the  remains  have  been  taken  home  and  baried  at  the  expense 
of  the  family  or  friends  of  the  deceased,  the  parties  who  paid 
the  cost  of  transportation  and  burying  such  remains  shall  he 
repaid  at  the  expense  of  the  United  States  by  the  Secretary  of 
the  Treasury,  not  to  exceed  what  it  would  have  cost  the  United 
States  to  have  transported  the  remains  to  their  homes." 

Appropriations  were  made  to  carry  these  acts  into  effect. 

As  the  United  States  bore  the  expense  of  the  original  burial 
and  subsequently  took  up  the  remains  and  transported  the 
same  to  the  soldier's  home,  without  expense  to  the  family  or 
friends,  I  think  nothing  can  now  be  paid  for  the  expenses  of 
reburial. 

The  decision  t  f  the  Auditor  as  quoted  above  is  approved. 
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PAY   OP    AN    OFFICER   OF  THE  NAVY  WHILE 
RETURNING  FROM  DUTY  BEYOND  SEAS. 

While  returning  from  a  post  beyond  seas  an  officer  of  the  Navy  is  not 
performing  "shore  duty  beyond  seas"  within  the  meaning  of  the  pro- 
vision in  the  Navy  personnel  act  that  officers  of  the  Navy  "detailed 
for  shore  duty  beyond  seas"  shall  receive  the  same  pay  and  allow- 
ances as  an  officer  of  the  Army  detailed  for  suoh  duty,  and  he  is  not 
entitled  to  such  pay. 

{Comptroller  Traoewell  to  Pay  Inspector  Wright,  United  States 
Navy,  November  20, 1899.)  p 

I  have  your  letter  of  the  18th  instant,  reading  as  follows: 

"  I  have  the  honor  to  request  information  as  to  the  applica- 
tion of  the  language  of  the  following  provision  of  section  13  of 
the  'personnel  bill'  approved  March  3, 1899  (30  Stat.,  1007), 
to  the  pay  of  naval  officers  traveling  abroad  under  orders: 

"<  Provided  further,  That  when  Naval  officers  are  detailed 
for  shore  duty  beyond  seas  they  shall  receive  the  same  pay  and 
allowances  as  are  or  may  be  provided  by  or  in  pursuance  of 
law  for  officers  of  the  Army  detailed  for  duty  in  similar  places.7 

"Under  this  provision  Lieut.  B.  L.  Beach,  United  States 
Navy,  claims  full  pay  while  traveling  under  orders  from  Oavite, 
P.  I.*  to  San  Francisco,  Gal.,  on  the  ground  that  he  was  perform- 
ing i shore  duty  beyond  seas' until  his  arrival  in  the  United 
States." 

In  reply  I  have  to  state  that  the  above-quoted  proviso  con- 
templates that  Navy  officers  detailed  for  shore  duty  beyond 
seas  shall  receive  the  same  pay  and  allowances  as  Army  offi- 
cers of  corresponding  rank  detailed  for  similar  duty,  only 
while  so  engaged.  Officers  of  the  Navy  traveling  to  the 
United  States  from  points  beyond  the  seas,  even  though 
returning  from  posts  where  they  have  been  detailed  for  shore 
duty,  are  not,  while  eugaged  in  such  travel,  performing  "shore 
duty  beyond  seas"  within  the  meaning  of  said  proviso.  Lieu- 
tenant Beach  is  not,  therefore,  entitled  to  the  full  pay  of  an 
Army  officer  of  corresponding  rank  in  traveling  from  Gavite 
to  San  Francisco,  as  a  Navy  officer  detailed  for  "shore  duty 
beyond  seas." 
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MILEAGE  TO  AN  OFFICER  OF  THE  NAVY  WHO 
WAS  FURNISHED  TRANSPORTATION  AND  SUB- 
SISTENOE. 

An  officer  of  the  Navy  who  accepted  transportation  and  subsistence  fur- 
nished by.  the  Government  while  traveling  on  duty  under  orders  is  not 
entitled  to  the  excess,  if  any,  of  the  mileage  allowance  over  the  cost 
of  snch  transportation  and  subsistence;  bnt  if  he  is  furnished  trans- 
portation only,  without  subsistence,  he  is  entitled  to  the  excess,  if  any, 
of  the  mileage  allowance  over  the  cost  of  such  transportation. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  November  20, 

1899.) 

I  have  by  your  reference  of  September  25, 1899,  the  papers 
relating  to  the  claim  of  George  W.  Simpson,  paymaster,  United 
States  Navy,  for  mileage  in  traveling  from  Callao,  Peru,  to  New 
York,  N.  Y.,  in  obedience  to  the  Department's  order  to  him  of 
June  30, 1899.  He  claims  mileage  at  the  rate  allowed  army 
officers  for  similar  travel,  less  $186.81  paid  on  public  bill  for 
transportation  between  the  points  named.  A  decision  is  re- 
quested as  to  whether  Paymaster  Simpson  is  entitled  to  mile- 
age as  claimed,  and,  if  so,  from  what  appropriation  should  it 
be  paid. 

The  material  portion  of  the  order,  so  far  as  it  relates  to  this 
question,  reads  as  follows : 

"  Upon  the  reporting  of  your  relief,  Passed  Assistant  Pay- 
master Philip  Y.  Mohan,  U.  S.  N.,  you  will  make  the  necessary 
transfers  to  him,  including  the  public  funds  in  your  possession 
and  amounts  on  deposit,  will  regard  yourself  detached  from 
duty  on  board  the  U.  S.  S.  Newark,  proceed  to  your  home  in 
the  United  States,  settle  your  accounts,  and,  at  the  expiration 
of  the  period  allowed  by  law  for  this  purpose,  wait  orders  at 
the  convenience  of  the  Government. " 

Mr.  Simpson  was  detached  from  duty  on  board  the  Newark 
in  pursuance  of  said  order  July  31, 1899,  proceeded  upon  his 
journey  to  New  York  City,  his  domicile,  where  he  arrived 
August  17,  1899,  and  entered  upon  the  settlement  of  his 
accounts. 

Mileage  is  an  allowance,  and  under  section  13  of  the  navy 
personnel  act  of  March  3, 1899  (30  Stat.,  1007),  officers  of  the 
line  and  of  the  medical  and  pay  corps  of  the  Navy  are  entitled 
to  the  same  rates  of  mileage  for  travel  performed  as  army 
officers  received  under  similar  conditions.  (6  Comp.  Dec.,  45.) 
The  act  of  March  3, 1899,  making  appropriation  for  the  Army 
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for  the  fiscal  year  1900,  in  which  year  this  travel  was  per- 
formed, contains  the  following  provision  as  to  mileage  for 
array  officers  (30  Stat,  1068): 

"  For  mileage  to  officers  and  contract  surgeons,  when  author- 
ized by  law,  five  hundred  thousand  dollars:  Provided,  That 
hereafter  the  maximum  sum  to  be  allowed  and  paid  to  any 
officer  of  the  Army  shall  be  seven  cents  per  mile,  distances  to 
be  computed  over  the  shortest  usually  traveled  routes:  Pro- 
vided further,  That  when  any  officer  so  traveling  shall  travel 
in  whole  or  in  part  on  any  railroad  on  which  the  troops  and 
supplies  of  the  United  States  are  entitled  to  be  transported 
free  of  charge,  or  over  any  of  the  bond-aided  Pacific  railroads, 
or  over  the  railroad  of  any  railroad  company  which  is  entitled 
to  receive  only  fifty  per  centum  of  the  compensation  earned  by 
such  company  for  transportation  services  rendered  in  the 
United  States,  he  shall  be  furnished  with  a  transportation 
request  by  the  Quartermaster's  Department  for  such  travel; 
and  the  cost  of  the  transportation  so  furnished  shall  be  a 
charge  against  the  officer's  mileage  account  for  such  travel,  to 
be  deducted  by  the  paymaster  who  pays  the  account,  at  rates 
paid  by  the  general  public  for  travel  over  such  roads." 

By  an  act  of  the  same  date  as  the  navy  personnel  act  and  the 
army  appropriation  act,  appropriation  was  made  for  the  naval 
service  for  the  current  fiscal  year  as  follows  : 

"  Pay  of  the  Navy.  For  the  pay  and  allowances  prescribed 
by  law  of  officers  on  sea  duty ;  officers  on  shore  and  other  duty ; 
officers  on  waiting  orders ;  officers  on  the  retired  list,  *  *  * 
thirteen  million  five  hundred  thousand  one  hundred  and 
seventy-one  dollars."    (30  Stat.,  1024.) 

"  Pay,  miscellaneous.  For  commissions  and  interest;  trans- 
portation of  funds;  exchange;  mileage  to  officers  while  travel- 
ing under  orders  in  the  United  States,  and  for  actual  personal 
expenses  of  officers  while  traveling  abroad  under  orders,  *  *  * 
five  hundred  thousand  dollars."    (30  Stat.,  1025.) 

Before  the  navy  personnel  act  took  effect  officers  of  the  Navy 
received  mileage  at  the  rate  of  8  cents  a  mile  for  travel  under 
orders  in  the  United  States  and  actual  expenses  for  travel  abroad 
under  orders.  Appropriations  were  therefore  made  for  such 
travel  substantially  as  in  the  above  appropriation  act.  Since 
specific  appropriation  has  been  made  for  the  payment  of  actual 
personal  expenses  of  officers  of  the  Navy  while  traveling  abroad 
under  orders  during  the  current  fiscal  year,  it  might  seem  that 
such  appropriation  would  exclude  the  payment  of  mileage  if 
its  provisions  are  to  prevail  over  those  of  the  navy  personnel 
act  of  the  same  date. 

Statutes  whether  passed  on  the  same  or  on  different  dates 
should  be  construed  in  harmony  with  each  other,  if  such  con- 
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8truction  is  admissible.  Officers  not  of  the  line  or  of  the  med- 
ical or  pay  corps  did  not  acquire  the  right,  under  the  navy 
personnel  act,  to  be  paid  mileage  for  travel  abroad  as  army 
officers  are  paid,  but  are  entitled  only  to  their  actual  expenses 
as  formerly;  hence  it  was  necessary  to  make  appropriation  for 
such  expenses  as  heretofore.  The  failure  to  appropriate  specif 
ically  for  mileage  for  travel  outside  of  the  United  States  is  not 
to  be  construed  as  prohibiting  payment  of  mileage  for  such 
travel  if  otherwise  authorized.  There  is  no  inconsistency  in 
making  specific  provision  for  mileage  for  travel  in  the  United 
States  and  in  providing  for  mileage  for  travel  abroad  under  the 
general  head  of  "  Pay  and  allowances."  The  two  laws  may, 
therefore,  be  construed  harmoniously,  and  the  naval  appro- 
priation act  by  making  no  provision  in  terms  for  mileage  for 
foreign  travel  does  not  necessarily  limit  officers  so  traveling  to 
actual  traveling  expenses,  but  such  mileage  may  be  paid  from 
the  appropriation  for  "  Pay  and  allowances  "  of  the  Navy. 

The  difficulty  in  this  case  arises  from  the  fact  that  Mr. 
Simpson  was  furnished  transportation  at  Government  expense, 
which,  so  far  as  he  traveled  by  sea,  doubtless  included  his 
subsistence  and  other  incidentals  of  travel. 

It  was  held  by  Assistant  Comptroller  Mansur  (1  Comp.  Dec., 
122),  and  later  by  the  present  Assistant  Comptroller  (4  Comp. 
Dec.,  429),  that  where  transportation  was  furnished  by  the 
Government,  which  transportation  included  also  subsistence 
of  the  officer  en  route,  the  officer  was  entitled  to  nothing  fur- 
ther by  way  of  mileage.  These  cases  arose  under  the  law  as 
substantially  contained  in  the  army  appropriation  act  of 
August  9,  1894  (28  Stat,  236),  which  provided  that  the  maxi- 
mum sum  to  be  allowed  and  paid  an  officer  for  mileage  should 
be  four  cents  per  mile,  and  in  addition  thereto  the  cost  of 
transportation,  if  the  same  was  not  furnished  by  the  Govern- 
ment, and  further  that  if  furnished  transportation  over  roads 
over  which  the  troops  and  supplies  of  the  United  States  were 
entitled  to  be  transported  free  of  charge,  he  should  be  allowed 
only  four  ceuts  per  mile  as  a  "subsistence  fund."  The  law 
was  construed  to  mean  practically  that  the  four  cents  mileage 
was  intended  as  a  subsistence  fund  in  all  cases  of  travel  where 
mileage  migbt  have  been  allowed,  and  hence  it  was  held  that 
where  subsistence  had  been  furnished  as  a  pa:  t  of  the  cost  of 
transportation,  the  officer  could  not  in  addition  claim  his  mile- 
age, which  was  given  for  the  very  thing  furnished. 

But  this  case  arises  under  a  different  law,  which  makes  no 
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such  division  of  traveling  expenses  into  cost  of  transportation 
and  cost  of  subsistence,  but  provides  a  maximum  sum  per 
mile  to  be  allowed  by  way  of  commutation  for  all  traveling 
expenses  connected  with  the  journey,  and  the  question  is 
whether  an  officer  whose  traveling  expenses  have  been  paid  by 
the  Government  can  claim  the  difference  between  such  travel- 
ing expenses  and  the  mileage  fixed  in  pursuance  of  law. 

The  Supreme  Court  in  the  case  of  United  States  v.  Temple 
(105  U.  S.,  97),  held,  in  a  case  arising  on  ocean  travel,  that  the 
officer  was  entitled  to  recover  the  difference  between  his  actual 
expenses,  which  had  been  paid  by  the  GoVernment,  and  mile- 
age at  the  rate  fixed  by  law.  The  claim  was  based  upon  the 
Navy  mileage  law  as  contained  in  the  act  of  June  30, 1876  (19 
Stat.,  65),  which  provided  that — 

"the  sum  of  eight  cents  per  mile  shall  be  allowed  such  officers 
so  engaged  [in  traveling  on  public  business]  in  lieu  of  their 
actual  expenses." 

The  Temple  case  was  afterwards  approved  and  followed  in 
United  States  v.  Graham  (110  U.  S.,  219),  in  passing  upon  a 
claim  for  mileage  for  ocean  travel  arising  under  section  2  of 
the  act  of  March  3, 1835  (4  Stat.,  757),  relating  to  pay  of  the 
Navy,  which  provided  that — 

"It  is  hereby  expressly  declared  that  the  yearly  allowance 
provided  in  this  act  is  all  the  pay,  compensation,  and  allowance 
that  shall  be  received  under  any  circumstances  whatever,  by 
any  such  officer  or  person,  except  for  traveling  expenses  when 
under  orders,  for  which  ten  cents  a  mile  shall  be  allowed." 

See  also  United  States  v.  Hutchlns  (151  IT.  S.  542),  and  deci- 
sion of  this  office  in  the  Fahs  case  (5  Gomp.  Dec,  400). 

In  my  opinion  the  words  u  maximum  sum  to  be  allowed  and 
paid  *  *  *  shall  be  7  cents  per  mile"  in  the  present  law, 
are  just  as  mandatory  as  the  words  "shall  be  allowed"  in  the 
laws  construed  by  the  Supreme  Court.  The  provision  for  a 
maximum  sum  to  be  allowed  implies  a  power  to  fix  a  less  rate 
in  proper  cases.  The  law  means  that  7  cents  per  mile  shall 
be  allowed,  or  any  less  sum  that  may  be  fixed  by  the  proper 
authority,  in  this  case  the  Secretary  of  War,  and  when  such 
rate  is  so  fixed  it  becomes  a  liquidated  sum  given  in  lieu  of 
and  to  save  the  trouble  and  annoyance  of  furnishing  vouchers 
showing  actual  expenses,  the  same  as  any  other  fixed  rate  of 
mileage.  The  Secretary  of  War  having  fixed  no  lesser  rate 
(except  to  fix  a  rate  of  4  cents  per  mile  where  transportation 
is  furnished  on  a  Government  transport  without  subsistence), 
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the  accounting  officers  have  assumed,  on  account  of  such  non- 
action, that  he  has  adopted  the  maximum  rate. 

When,  however,  an  officer  traveling  on  duty  under  circum- 
stances which  would  otherwise  entitle  him  to  mileage,  procures 
transportation  paid  for  by  the  Government,  which  transporta- 
tion includes  subsistence,  and  in  fact  includes  everything  for 
which  mileage  is  given,  it  is  presumptive  evidence  that  he 
waives  his  claim  for  mileage  in  consideration  of  such  advance, 
and  that  sueh  is  the  intention  of  the  Government  in  furnishing 
him  with  transportation  including  subsistence,  in  the  absence 
of  a  declaration  of  ttie  Secretary  of  War  to  the  contrary.  It 
is  within  the  power  of  the  Secretary  of  War  to  provide  that 
transportation  including  subsistence  may  be  furnished  to  an 
officer  traveling  on  duty,  and  allow  the  officer  to  be  paid  the 
difference  between  the  cost  of  such  transportation  and  mileage 
at  the  rate  established  in  pursuance  of  law ;  but  in  the  absence 
of  affirmative  action  of  this  kind,  the  presumption  should  be 
that  when  the  officer  is  furnished  with  all  that  the  7  cents  per 
mile  was  given  for,  there  is  no  additional  claim  for  mileage. 

I  have,  therefore,  the  honor  to  advise  you  that  Mr.  Simpson 
is  not  entitled  to  anything  further  by  way  of  mileage  for  that 
portion  of  his  journey  for  which  he  was  furnished  transporta- 
tion and  subsistence  at  the  Government  expense,  but  that  he 
is  entitled  to  the  difference  between  cost  of  transportation  fur- 
nished and  mileage  at  7  cents  a  mile  for  that  portion  of  the 
journey,  if  any,  where  such  transportation  did  not  include  sub- 
sistence, such  difference  to  J>e  paid  from  the  appropriation 
"  Pay  and  allowances  *  of  the  Navy. 


PER  DIEM   IN  LIEU  OF  SUBSISTENCE   DURING 
SICKNESS. 

A  special  agent  of  the  census  who  is  allowed  a  per  diem  in  lien  of  sub- 
sistence while  necessarily  absent  from  his  place  of  residence  is  entitled 
thereto  during  a  period  of  sickuess  occurring  while  he  was  so  absent. 

(Decision  by  Comptroller  Tracewell^  November  21, 1899.) 

The  Auditor  for  the  Interior  Department  submits  the  follow- 
ing decision  lor  approval,  disapproval,  or  modification : 

"  I  have  the  honor  to  submit,  in  accordance  with  the  require- 
ments of  law,  my  settlement  of  the  accounts  of  Arthur  F. 
Wines,  a  special  agent  and  special  disbursing  agent  of  the 
Census  Office,  from  July  1  to  November  8,  1899,  involving  an 
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original  construction  of  the  act  of  March  3, 1899  (30  Stat., 
1014),  making  provision  for  taking  the  Twelfth  Census. 

u  By  section  17  of  this  act  it  is  provided: 

>' '  That  the  special  agents  appointed  under  the  provisions 
of  this  act  shall  have  equal  authority  with  the  enumerators  in 
respect  to  the  subjects  committed  to  them  under  this  act, 
and  shall  receive  compensation  at  rates  to  be  fixed  by  the 
Director  of  the  Census:  Provided,  That  the  same  shall  in  no 
case  exceed  six  dollars  per  day  and  actual  necessary  travel- 
ing expenses  and  an  allowance  in  lieu  of  subsistence  not  ex- 
ceeding three  dollars  per  day  during  th  ir  necessary  absence 
from  their  usual  place  of  residence:  And  provided  further. 
That  no  pay  or  allowance  in  lieu  of  subsistence  shall  be  allowed 
special  agents  when  employed  in  the  Census  Office  on  other 
than  the  special  work  committed  to  them,  and  no  appoint- 
ments of  special  agents  shall  be  made  for  clerical  work.' 

"The  claims  for  the  allowance  of  $3.00  per  diem  in  lieu  of 
subsistence  from  September  26  to  October  23 — 28  days— dur- 
ing which  period  it  appears  that  the  special  agent  was  sick  in 
Seattle,  Washington,  and  for  35}  days  during  which  he  was 
furnished  a  stateroom  and  meals  while  traveling  on  steam- 
ships at  the  expense  of  the  Government,  aggregating  $191.25, 
as  will  fully  appear  from  the  itemized  statement  of  differences 
herewith  submitted,  are  disallowed. 

"The  provision  for  the  per  diem  allowance  in  lieu  of  sub- 
sistence found  in  this  art  differs  materially  from  provisions  of 
a  like  general  character  found  in  other  acts  in  that  no  condi- 
tion or  limitation  upon  the  right  to  such  allowance,  save  that 
of  '  necessary  absence  from  their  usual  place  of  residence,'  is 
here  expressly  imposed.  Under  a  literal  interpretation  and 
application  of  this  act  a  special  agent  would  be  entitled  to  the 
per  diem  allowance  for  every  day  of  his  necessary  absence 
from  his  usual  place  of  residence  from  the  date  of  his  appoint- 
ment to  the  day  of  his  separation  from  the  service,  irrespec- 
tive of  the  cause  of  such  absence  or  of  the  character  or  fact 
of  his  employment  or  non  employ  merit  during  such  period. 
Such  a  construction  would  bind  the  Government  to  the  pay- 
ment of  the  per  diem  allowance  although  the  special  agent 
might  be,  for  a  more  or  less  indefinite  period,  in  the  custody 
of  the  officers  of  the  law  and  confessedly  guilty  of  some  crime. 

44  This  per  diem  allowance  is  in  no  sense  a  part  of  the  agent's 
compensation.  It  is  an  estimated  and  fixed  allowance  to 
cover  the  cost  of  his  subsistence  tfhile  away  from  home  and 
engaged  in  the  discharge  of  his  official  duties. 

"It  is  therefore  held  that  where  the  absence  of  the  special 
agent  from  his  usual  place  of  residence  was  not  necessary  to 
the  performance  of  the  work  properly  assigned  to  him  as  such 
agent,  or  where  he  was  admittedly  neither  actually  nor  con- 
structively employed  in  the  transaction  of  the  public  business 
so  assigned  to  him,  or  where  his  subsistence  (board  and  lodg- 
ing) was  otherwise  provided  at  the  expense  of  the  Govern- 
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ment,  no  per  diem  allowance  in  lieu  of  subsistence  can  be 
credited." 

Mr.  Wines  was  appointed  a  special  agent  of  the  Census  Office 
for  Alaska,  under  the  authority  of  section  7  of  the  act  of  March 
3, 1899,  supra,  which  provides : 

"The  Director  of  the  Census  is  also  authorized  and  directed 
to  make  suitable  provisions  for  the  enumeration  of  the  popula- 
tion and  products  of  Alaska  and  the  Hawaiian  Islands,  for 
which  purpose  he  may  employ  supervisors  and  enumerators  or 
special  agents  as  he  may  deem  necessary." 

During  July,  August,  and  part  of  September  of  this  year 
he  was  in  Alaska  engaged  on  the  special  work  committed  to 
him.  On  September  25  he  returned  to  Seattle  from  Nome, 
intending  to  go  from  there  to  Sitka,  the  exigencies  of  travel 
in  Alaska  making  that  route  necessary.  When  he  reached 
Seattle  he  became  sick,  and  by  the  doctor's  advice  was  taken 
to  a  hospital.  As  soon  as  he  was  able  to  travel  he  returned 
to  Washington  and  resigned  the  position  of  special  agent. 
The  Auditor  has  disallowed  all  the  allowance  in  lieu  of  sub- 
sistence which  he  has  eharged  for  the  time  he  was  sick  in 
Seattle,  basing  his  action  on  the  ground  that  "during  that 
time  he  was  neither  actively  nor  constructively  employed  in 
the  transaction  of  the  public  business  assigned  to  him." 

If  the  right  to  this  allowance  depended  solely  on  the  fact  of 
actual  service,  it  would  be  an  easy  matter  to  agree  with  the 
Auditor's  conclusions,  but  I  do  not  think  that  the  question 
turns  solely  upon  this  point.  I  think  it  depends  largely  upon 
the  character  of  Mr.  Wines's  appointment,  and  upon  the  proper 
construction  of  the  law  granting  the  allowance.  The  Auditor 
does  not  question  the  agent's  right  to  his  salary  during  the 
time  he  was  sick,  doubtless  basing  his  allowance  of  the  same 
on  the  well-settled  principle  that  an  express  statutory  provi- 
sion is  not  necessary  to  entitle  an  officer,  or  an  employee  whose 
compensation  is  fixed  by  law,  to  receive  his  compensation  dur- 
ing sickness,  the  right  thereto  being  an  incident  to  the  legal 
title  to  the  office  or  employment,  and  not  depending  on  the 
question  of  actual  service.  (4  Comp.  Dec.,  602 ;  5  id.,  666, 806.) 
If  this  is  the  correct  view  to  take  of  the  payment  of  the  salary, 
I  am  inclined  to  think  that  the  right  to  the  allowance  in  lieu 
of  subsistence  stands  upon  the  same  basis  in  this  case. 

Section  17  of  the  act  provides  that — 

"  The  special  agents  *  *  *  shall  receive  compensation 
at  rates  to  be  fixed  by  the  Director  of  the  Census:  Provided, 
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That  the  same  shall  in  no  case  exceed  six  dollars  per  day  and 
actual  necessary  traveling  expenses  and  an  allowance  in  lieu 
of  subsistence  not  exceeding  three  dollars  per  day  during 
their  necessary  absence  from  their  usual  place  of  residence.77 

It  is  clear  from  the  language  of  the  act  that  the  allowance 
in  lieu  of  subsistence  is  a  part  of  the  compensation  to  be  fixed 
by  the  Director  of  the  Census,  the  only  distinction  being  that 
it  can  be  paid  only  during  necessary  absence  from  usual  place 
of  residence,  and  hence  unless  the  Director  of  the  Census  in 
appointing  Mr.  Wines  a  special  agent  has  so  fixed  his  compen- 
sation as  to  make  it  clear  that  it  was  not  to  include  any 
allowance  during  sickness,  it  must  be  held  that  during  that 
time  he  is  entitled  to  his  compensation  and  to  his  allowance, 
provided,  in  the  latter  case,  he  was  necessarily  absent  from 
his  usual  place  of  residence.  It  must  not  be  understood  that 
under  the  authority  of  section  17  of  the  act  the  Director  of 
the  Census  would  not  have  authority  to  fix  the  compensation 
of  the  special  agents  at  any  rates  within  the  limits  fixed  in 
that  section,  and  that  in  so  doing  he  might  not  specify  that 
compensation  should  be  paid  only  during  actual  employment; 
but  since  this  was  not  done  in  the  case  under  consideration, 
Mr.  Wines's  right  to  his  compensation  must  be  decided  from  a 
construction  of  the  statute  uuder  which  he  is  employed,  read 
in  the  light  of  the  general  interpretation  of  similar  statutes. 
So  considered,  I  am  of  the  opinion,  and  so  decide,  that  Mr. 
Wines  is  entitled  to  the  allowance  of  $3  per  day  while  sick  in 
Seattle. 

The  decision  of  the  Auditor  that  no  allowance  in  lieu  of 
subsistence  should  be  paid  to  him  during  the  time  he  was  fur- 
nished a  stateroom  and  meals  while  traveling  on  steamships 
at  the  expense  of  the  Government  is  approved.  The  object 
of  the  allowance  being  primarily  to  provide  for  just  such  ex- 
penses, if  they  are  furnished  by  the  Government,  there  can  be 
no  proper  claim  for  reimbursement. 


MILEAGE  TO  A  WARRANT  OFFICER  OF  THE  NAVY. 

A  warrant  officer  of  the  Navy  is  not  a  commissioned  officer,  within  the 
meaning  of  the  provision  in  the  navy  personnel  act  that  certain  com- 
missioned officers  shall  receive  the  same  pay  and  allowances  as  are  pro- 
vided for  officers  of  the  Army,  and  he  is  entitled  to  mileage  for  travel 
in  the  United  States  at  the  rate  of  8  cents  per  mile,  as  provided  by 
preexisting  law. 


Digitized  byLjOOQlC 


496  DECISIONS   OF   THE   COMPTROLLER. 

(Comptroller  Traeewell  to  the  Secretary  of  the  Wavy,  November 

21, 1899.) 

I  have,  by  your  reference  requesting  my  decision  in  the 
premises,  the  papers  relating  to  the  claim  of  Acting  Boat- 
swain Harry  Baumeister,  United  States  Navy,  for  mileage  in 
traveling  from  Key  West,  Pla.,  to  New  York,  N.  Y.,  via 
Havana.  The  circumstances  are  detailed  as  follows  in  a  letter 
dated  October  13, 1809,  addressed  to  you  by  the  Paymaster- 
General  of  the  Navy: 

44  On  August  26, 1899,  Acting  Boatswain  Harry  Baumeister, 
U.  8.  N.,  was  detached  from  duty  on  board  the  U.  8L  B.  8. 
Richmond,  and  directed  to  proceed  to  Key  West,  Fla.,  and 
report  to  the  commandant  of  the  U.  8.  naval  station  at  that 
place  for  duty.  In  obedience  to  his  orders  Boatswain  Bau- 
meister reported  to  the  senior  officer  present  at  Key  West 
and  was  ordered  by  him  to  proceed  to  New  York  by  steamer 
via  Havana,  Cuba. 

"  The  Bureau  requests  that  the  papers  in  this  rase,  which  are 
forwarded  herewith,  be  referred  to  the  Comptroller  of  the 
Treasury  for  a  decision  on  "the  following  question :  Is  Acting 
Boatswain  Baumeister  entitled  to  mileage  while  traveling 
under  orders  to  proceed  from  Key  West  to  New  York  via 
Havana,  Cuba!" 

By  section  13  of  the  navy  persounel  act  of  March  3,  1899 
(30  Stat.  1007),  it  is  provided : 

"  That,  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
Medical  and  Pay  Corps  shall  receive  the  same  pay  and  allow- 
ances, except  forage,  as  are  or  may  be  provided  by  or  in  pur- 
suance of  law  tor  the  officers  of  corresponding  rank  in  the 
Army:  Provided,  That  such  officers  when  on  shore  shall 
receive  the  allowances,  but  fifteen  per  centum  less  pay  than 
when  on  sea  duty ;  but  this  provision  shall  not  apply  to  warrant 
officers  commissioned  under  section  twelve  of  this  act.* 

Section  12  provides  that  the  warrant  pfficers  known  as  boat- 
swains, gunners,  carpenters,  and  sailmakers  should,  after  ten 
years  from  date  of  warrant,  be  commissioned  chief  boat- 
swains, chief  gunners,  etc,  and  Congress  doubtless  referred 
to  warrant  officers  thus  commissioned  in  speaking  of  warrant 
officers  commissioned  under  section  12  of  the  act.  War- 
rant officers  designated  as  boatswains,  gunners,  carpenters, 
and  sailmakers  are  appointed  under  authority  of  section  1405, 
Revised  Statutes,  and,  in  addition  thereto,  Congress  has  from 
time  to  time  authorized  the  appointment  of  other  warrant 
officers  in  the  Navy.    Such  officers  have  always  beeu  regarded 
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as  a  separate  and  distinct  class  from  commissioned  officers, 
whose  appointments  in  the  regular  Navy  are  evidenced  by 
commissions  signed  by  the  President  and  under  the  seal  of  the 
United  States.  This  distinction  between  commissioned  and 
warrant  officers  is  also  recognized  farther  along  in  section  13 
in  the  proviso — 

"That  all  officers,  including  warrant  officers,  who  have  been 
or  may  be  appointed  to  the  Navy  from  civil  life  shall,  on  the 
date  of  appointment,  be  credited,  for  computing  their  pay,  with 
five  years'  service." 

This  indicates  that  but  for  such  special  mention  warrant 
officers  might  not  have  been  included  within  the  provision  for 
a  credit  of  five  years'  service  to  appointees  from  civil  life,  and 
is  evidence  that  Congress  did  not  have  such  officers  in  mind 
in  making  provision  in  section  13  for  army  pay  and  allowances 
to  certain  commissioned  officers  of  the  Navy.  As  a  conse- 
quence, warrant  officers  do  not  come  under  the  law  contained 
in  the  act  of  March  3, 1899  (30  Stat.,  1068),  granting  mileage 
to  officers  of  the  Army,  in  which  it  is  provided  that  such  offi- 
cers shall  receive  only  their  actual  expenses  while  traveling  to 
and  from  our  island  possessions  in  the  Atlantic  and  Pacific 
oceans.  It  follows  that  they  must  be  reimbursed  for  travel 
under  the  law  as  it  existed  prior  to  the  passage  of  the  navy 
personnel  act  with  reference  to  all  officers  of  the  Navy,  which 
allowed  8  cents  per  mile  for  travel  under  orders  within  the 
United  States  and  actual  personal  expenses  for  such  travel 
outside  the  United  States.  Under  the  law  as  previously 
existing,  and  as  it  now  exists  as  to  officers  other  than  those 
belonging  to  the  line  and  the  Medical  and  Pay  Corps,  warrant 
officers  are  entitled  to  mileage  the  same  as  commissioned  offi- 
cers. (Barker  v,  United  States,  19  Ct.  01.,  288  5  5  Comp. 
Dec.,  239.) 

In  this  case  the  travel  must  be  treated  as  travel  within  the 
United  States,  as  both  termini  of  the  journey  are  situated 
within  its  limits.  ( United  States  v.  Hutchins,  151  U.  8.,  542.) 
I  have  therefore  the  honor  to  advise  you  that  the  claimant  is 
entitled  to  his  mileage  from  Key  West  to  New  York  at  the 
rate  of  8  cents  per  mile,  distance  to  be  computed  over  the 
shortest  usually  traveled  route  between  the  two  places,  pro- 
vided there  are  no  other  objections  to  the  claim.  The  papers 
transmitted  are  herewith  returned. 
2216±— Vol.  6 32 
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TEAVEL  PAY  FOE  A  FEACTION  OF  A  DAY. 

Under  the  provision  in  section  1290,  Revised  Statutes,  that  travel  pay 
"shall  be  computed  at  the  rate  of  one  day  for  every  twenty  miles,"  a 
soldier  is  entitled  to  travel  pay  for  each  mile  traveled,  although  the 
number  of  miles  may  involve  a  fraction  of  a  day. 

(Comptroller  Tracewell  to  Deputy  Paymaster- General  Sniffen, 
U.  8.  A.,  November  23, 1899.) 

I  have  your  letter  dated  November  18, 1899,  submitting  the 
following  question : 

"Did  whoever  prepared  the  decision  of  July  28, 1899  (pub- 
lished in  our  Circular  195  and  No.  45  of  decisions  therein),  con- 
sider the  inclosed  copy  of  decision  of  December  15, 1893,  which 
states  that  fractions  of  a  day  will  not  enter  into  calculations, 
and  which  had  been  the  paymasters'  guide  for  settlement  up  to 
July  28,  1899." 

The  Second  Comptroller  in  a  decision  dated  February  8, 1889 
(Digest  Second  Oomp.  Dec,  vol.  3,  sec.  1462),  upon  the  appli- 
cation of  James  O'Brien,  a  lieutenant  in  the  Fifteenth  Illinois 
Infantry,  for  rehearing,  stated  the  facts  in  the  case  and  the 
practice  in  payment  of  traveling  allowances.  And  quoting 
section  1290,  evidently  by  mistake,  for  section  1289,  Bevised 
*  Statutes,  which  mistake,  however,  was  immaterial,  as  both  sec- 
tions are  the  same  so  far  as  they  relate  to  the  question  then 
under  consideration,  said: 

"It  is  consistent  with  this  statute  that  the  time  for  which 
allowance  is  to  be  made  should  be  one  day  for  each  twenty 
miles,  and  at  that  rate  for  fractions  of  twenty  miles,  and,  in 
fact,  the  phrase  'at  the  rate  of  carries  this  implication. 

"I  think  this  is  the  proper  construction:  Section  1290. 
Bevised  Statutes,  providing  for  traveling  allowances  of  enlisted 
men  of  the  Regular  Army,  employs  substantially  the  same  lan- 
guage. The  language  of  the  act  of  July  22, 1861  (12  Stat.,  268), 
under  which  travel  pay  is  allowed  to  enlisted  men  of  the  vol- 
unteers, does  not  so  clearly  indicate  this  construction,  but  as 
the  acts  are  in  pari  materia  they  should  be  construed  together, 
and  the  samjB  rule  adopted  in  all.  At  the  date  of  the  passage 
of  the  act  of  July  22, 1861,  traveling  allowances  of  the  officers 
and  enlisted  men  of  the  Army  were  provided  for  by  section  15 
of  the  act  of  January  29, 1813  (2  Stat.,  794),  which  employs  the 
phrase  'at  the  rate  of,'  and  it  is  not  to  be  supposed  that  any 
difference  in  this  particular  was  intended  by  the  slightly  differ* 
ent  language  of  the  act  providing  travel  pay  for  volunteers. 
(See  also  acts  of  March  19, 1836  (5  Stat.,  7),  and  Jane  18,1846 
(9  Stat.,  17). 
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"This  case  is  therefore  reopened  on  the  ground  of  an  error  in 
computation,  as  the  allowance  should  have  been  for  thirty- three 
days  and  a  half. 

44  In  future,  settlements  of  travel  pay  will  be  made  in 
accordance  with  the  principle  above  set  forth,  but  if  traveling 
allowances  have  been  paid  by  a  paymaster,  or  on  a  Treasury 
settlement,  no  further  allowance  will  be  made  merely  because 
a  fraction  of  twenty  miles  was  neglected." 

It  is  obvious  that  it  was  the  intention  of  said  decision  to 
change  the  practice  in  computing  traveling  allowances,  so  that 
thereafter  every  mile  should  be  included  in  the  allowance,  or, 
as  otherwise  expressed,  traveling  allowances  should  be  paid 
for  fractions  of  a  day.  Since  said  decision  it  has  been  the 
uniform  practice  of  the  accounting  officers  to  allow  for  every 
mile  and  no  more  in  the  settlement  of  claims  for  traveling 
allowances. 

The  continuance  of  the  practice  as  it  existed  to  February  8, 
1889,  by  paymasters  in  making  payments  and  by  the  account- 
ing officers  in  the  settlement  of  their  accounts,  sanctioned  by 
the  Acting  Second  Comptroller  in  his  indorsement  to  the  Pay- 
master-General dated  December  15, 1893,  a  copy  of  which  was 
inclosed  with  your  letter,  was  duly  considered  by  the  Assist- 
ant Comptroller  in  his  decision  to  which  you  refer,  dated  July 
28, 1899,  in  the  case  of  Easton  Burchard,  as  follows: 

"  On  February  8, 1899,  the  Second  Comptroller  made  the 
following  decision : 

44 '  Hereafter  travel  pay  will  be  calculated  for  the  exact  dis- 
tances, and  where  the  distance  is  not  an  exact  multiple  of  20, 
the  remainder,  after  dividing  by  20,  will  be  allowed  for  as  enti- 
tling to  the  proper  proportion  of  one  day's  pay.'  (Digest  Sec- 
ond Comp.  Dec,  vol.  3,  sec.  1462.) 

44  The  practice  of  the  accounting  officers  in  the  settlement  of 
claims  for  travel  pay  has  subsequently  conformed  to  said 
decision. 

44 1  am  of  the  opinion  that  the  method  therein  stated  for  com- 
puting travel  pay  is  correct  and  should  be  followed  by  pay- 
masters as  well  as  by  the  accounting  officers.  Paragraph  207, 
Army  Paymasters7  Manual,  should  be  amended  so  as  to  conform 
to  said  decision." 

I  concur  with  the  Assistant  Comptroller  in  said  decision, 
the  design  of  which  was  to  secure  uniformity  of  practice  by  the 
pay  department  and  accounting  officers  in  payment  of  travel- 
ing allowances.  Hereafter  paymasters  should  conform  to  said 
decision  in  paying  travel  allowances  under  sections  1289  and 
1290,  Bevised  Statutes. 


Digitized  byLjOOQlC 


500  DECISIONS   OP   THE   COMPTROLLER, 

FEB  OP  A  FIELD  DEPUTY  MARSHAL  FOB  SERVING 
ILLEGAL  PROCESS. 

A  United  States  commissioner  in  the  State  of  Virginia  is  not  authorized 
to  issue  process  for  the  appearance  before  him  of  a  prisoner  who  has 
been  committed  by  another  commissioner,  and  a  field  deputy  marshal 
is  not  entitled  to  a  fee  for  serving  such  process. 

Comptroller  Tracewell  to  United  States  marshal,  Richmond,  Van 
November  23, 1899. 

Your  letter  of  19th  October  last,  submitting  the  following 
facts  in  connection  with  the  voucher  of  Field  Deputy  Marshal 
West  therein,  is  received  : 

"The  prisoner,  Joseph  Delgindice,  was  committed  to  the 
jail  at  Newport  News,  Va.,  in  default  of  bail,  by  United  States 
Commissioner  Tuoker,  of  National  Soldiers'  Home,  on  Septem- 
ber 11,  charged  with  violation  of  section  5346. 

"On  October  2, 1899,  he  obtained  a  mandate  from  United 
States  Commissioner  Garrett,  at  Newport  News,  Va.,  direct- 
ing the  marshal  to  have  the  prisoner  brought  before  him 
(Commissioner  Garrett)  for  the  purpose  of  giving  bail,  which 
he  succeeded  in  doing  and  was  bailed  to  the  November  term  of 
the  United  States  district  court  at  Norfolk. 

"  Please  advise  me  if  the  charges  contained  in  this  account, 
a  copy  of  which  is  herewith  inclosed,  are  correct. 

"If  not  all,  advise  which  are  proper." 

Beplying  to  a  request  for  further  information,  the  marshal, 
under  date  of  November  1,  submits  a  copy  of  a  letter  from 
Commissioner  Tucker,  addressed  to  him,  as  follows: 

"In  reply  will  state  that  at  the  time  of  hearing  of  the  case 
I  required  a  bond  from  the  defendant  for  his  appearance  on 
first  day  of  United  States  district  court,  November,  1899, 
term,  which  he  was  unable  to  furnish,  and  I  thereupon  com- 
mitted him  to  the  jail  at  Newport  News,  being  officially  told 
that  such  jail  was  used  for  United  States  prisoners,  by  proper 
authority,  where  he  remained  several  weeks,  when  I  am 
informed  he  was  taken  before  United  States  commissioner  at 
Newport  News  and  furnished  bail  in  the  amount  fixed  by  said 
'  commissioner.    This  is  all  1  know  about  the  case." 

On  the  3d  instant,  Mr.  Garrett,  the  commissioner  who  issued 
the  mandate  in  question,  replying  to  my  request  for  the  facts 
within  his  knowledge  bearing  on  the  case,  said: 

"The  day  the  prisoner  was  committed  to  jail  by  Commis- 
sioner Tucker,  who  resides  at  the  Soldiers'  Home,  the  deputy 
marshal,  after  having  committed  the  prisoner,  came  into  my 
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office  and  informed  me  that  there  would  be  a  prisoner  for  me 
to  bail;  that  Mr.  Tucker,  who  had  committed  him,  desired  that 
I  should  bail  the  prisoner  as  soon  as  he  could  succeed  in 
securing  a  bondsman.  Mr.  Tucker  had  placed  the  bail  at 
$500.  The  marshal  stated  that  the  commissioner  desired  that 
the  bail  should  be  given  before  me  inasmuch  as  the  prisoner 
was  here  in  the  jail  of  this  city.  I  suppose  the  commissioner 
thought  it  would  be  cheaper  and  more  convenient.  I  informed 
the  deputy  that  it  would  give  me  pleasure  to  comply  with 
Commissioner  Tucker's  request  when  the  prisoner  could  pre- 
sent himself  with  a  good  and  sufficient  bondsman.  The 
matter  stood  so  for  a  week  or  two,  when  I  received  a  letter 
from  the  United  States  district  attorney  advising  me  to  bail 
the  prisoner  in  the  sum  of  $200.  The  next  day,  I  think,  the 
prisoner  presented  himself  with  a  good  bondsman,  when  I 
acted  upon  the  advice  of  the  United  States  district  attorney 
and  bailed  him." 

Following  this,  the  United  States  attorney,  in  reply  to  a 
request  for  information  as  to  what  statute,  State  or  Federal, 
"a  committing  magistrate  can  entertain  an  application  for 
bail"  when  the  accused  was  committed  in  default  of  bail  by 
another  commissioner,  and  also  under  what  statute  the  com- 
missioner can  "  accept  bail  for  less  sum  than  that  fixed  by  the 
commissioner  who  committed  the  prisoner  to  jail,"  says  as 
follows: 

"  The  question  arose  by  reason  of  instructions  given  by  me 
to  Commissioner  Garrett,  at  Newport  News,  to  admit  one 
Joseph  Delgindice  to  bail  in  the  sum  of  $200,  he  having  been 
committed  by  Commissioner  Tucker  at  the  National  Soldiers' 
Home,  in  Elizabeth  City  County,  in  default  of  $500  bail. 

"  I  beg  to  say  I  know  of  no  statute  either  of  the  State  or 
United  States  which  expressly  covers  the  question  referred  for 
information.  Under  section  1015,  Bevised  Statutes,  it  is  pro- 
vided that  except  in  cases  where  the  offense  is  punishable  by 
death,  bail  may  be  taken  in  all  criminal  cases  by  any  of  the 
persons  authorized  by  section  1014  to  take  bail,  and  amongst 
those  persons  will  be  found  commissioner  of  circuit  court, 
justice  of  the  peace,  or  other  magistrate  of  any  State  where  he 
may  be  found.  The  amount  of  bail  is  fixed  by  the  officer  before 
whom  the  person  is  taken.  In  this  case  the  accused  had  been 
in  jail  one  month  and  three  days,  charged  with  a  most  trivial 
offense,  as  evidenced  from  tbe  fact  that  after  conviction,  the 
district  judge  imposed  a  sentence  of  only  one  day  in  jail,  and 
$5  fine.  On  the  representation  of  the  facts  before  me,  I 
advised  Mr.  Garrett  by  letter  that,  in  my  judgment,  all  the 
ends  of  justice  would  be  met  by  releasing  him  on  $200  bail, 
and  the  subsequent  proceedings  I  think  showed  my  judgment 
to  have  been  correct. 


Digitized  byLjOOQlC 


502  DECISIONS   OP   THE   COMPTROLLER. 

"I  may  say,  however,  that  there  was  no  Federal  statute 
covering  the  offense  with  which  this  man  was  charged,  and 
the  prosecution  was  had  under  section  5391,  Revised  Statutes, 
which  makes  certain  offenses  committed  on  territory  exclu- 
sively under  the  jurisdiction  of  the  United  States  punishable 
as  provided  by  the  laws  of  the  State  where  the  district  court 
is  located.  By  analogy  the  practice  of  the  Federal  court, 
except  otherwise  provided,  is  according  to  the  practice  of  the 
State  court.  I  was  prosecuting  attorney  for  over  twelve  years 
in  the  State  of  Virginia,  and  just  such  proceedings  as  awarded 
in  the  case  referred  to  were  of  frequent  occurrence  under  the 
State  practice. 

"I  may  say  in  conclusion  that  one  object  I  had  in  view  in 
the  step  taken  was  to  save  the  Government  the  expense  of 
carrying  the  accused  from  Newport  News  to  Elizabeth  City 
County,  in  order  that  the  question  might  be  again  raised  before 
Commissioner  Tucker,  when  I  should  have  advised  that  com- 
missioner to  take  the  same  step  which  was  taken  by  Commis- 
sioner Garrett." 

There  are  complicated  and  conflicting  conditions  connected 
with  this  case,  the  like  of  which,  as  I  am  informed,  have  never 
received  any  consideration  by  the  accounting  officers  or  by 
any  court. 

As  stated  by  the  deputy  in  his  voucher,  the  offense  charged 
was  a  violation  of  section  5346,  Revised  Statutes,  which  con- 
templates an  assault  committed  by  any  person  "  upon  the  high 
seas  *  *  *  within  the  admiralty  jurisdiction  of  the  United 
States  and  out  of  the  jurisdiction  of  any  particular  State,"  for 
the  punishment  of  which  a  heavy  fine  is  imposed  and  impris- 
onment at  hard  labor  not  more  than  three  years. 

This  fact  is  stated  as  relevant  to  the  case  because  the  United 
States  attorney  in  his  letter  says — 

"  that  there  was  no  Federal  statute  covering  the  offense  with 
which  this  man  was  charged  and  the  prosecution  was  had 
under  section  5391,  Revised  Statutes,  which  makes  certain 
offenses  committed  on  territory  exclusively  under  the  jurisdic- 
tion of  the  United  States  punishable  as  provided  by  the  laws 
of  the  State  where  the  district  court  is  located" — 

if  the  offense  is  not  prohibited,  or  the  punishment  thereof  is 
not  specially  provided  for  by  any  law  of  the  United  States. 

From  what  is  intimated  by  the  United  States  attorney,  as 
well  as  from  a  personal  statement  of  the  marshal,  the  offense 
was  a  simple  assault  committed  by  one  person  upon  another 
on  a  military  reservation,  in  which  case,  there  being  no  offense 
against  the  United  States,  the  commissioner  issuing  the  war- 
rant had  no  jurisdiction,  and  his  action  was  a  nullity. 


Digitized  byLjOOQlC 


SERVING   ILLEGAL  PROCESS.  503 

If  Commissioner  Tucker,  when  the  prisoner  was  brought 
before  him  had  been  guided  by  the  laws  of  the  State  of  Vir- 
ginia, as  required  by  said  section  5391,  he  would  undoubtedly 
have  taken  a  different  view  of  his  duty  in  the  case,  but  that 
does  not  alter  the  fact  that  the  question  involved  in  this  case 
centers  on  the  right  of  another  commissioner  to  release  a  pris- 
oner in  jail  under  what  may  be  deemed  an  illegal  commitment. 
Ordinarily  the  prisoner  would  be  compelled  to  resort  to  a  writ 
of  habeas  corpus. 

Had  the  commissioner  in  this  case  any  such  right  to  issue 
a  writ  which  in  effect  was  that  of  habeas  corpus f  On  this 
point  we  must  look  to  the  laws  and  decisions  of  the  courts  or  of 
this  office  that  bear  upon  it. 

The  general  trend  of  decisions  seems  to  be  that  when  a 
defendant  is  finally  committed  to  jail  or  recognized  to  appear 
at  court  by  a  commissioner  he  is  without  any  further  jurisdic- 
tion in  that  case,  although  by  common  consent  a  party  com- 
mitted to  jail  in  default  of  bail  may  by  the  committing  magis- 
trate be  admitted  to  bail,  and  this  has  been  the  recognized 
practice  of  the  accounting  officers. 

The  sections  of  the  Revised  Statutes  under  which  United 
States  commissioners  may  act  are  those  specifically  mentioned 
and  summarized  in  a  note  to  section  19,  act  of  May  28, 1896, 
volume  2,  Supplement  to  the  Revised  Statutes,  page  485,  and 
their  powers  and  duties  such  as  are  also  specifically  mentioned 
in  10  Fed.  Rep.,  802,  and  155  U.  S.,  594,  from  which  it  will  be 
seen  that  to  entitle  a  commissioner  to  act  there  must  appear 
some  direction  from  the  court  or  statutory  provisions  confer- 
ring jurisdiction. 

The  two  sections  of  the  Revised  Statutes  giving  jurisdiction 
in  the  matter  of  bail  are  sections  1014  and  1015.  The  former 
contemplates  the  giving  of  bail  as  a  right  incident  to  an  arrest 
in  the  first  instance,  pending  and  after  examination  by  the 
committing  magistrate.  The  latter  section,  it  is  considered, 
limits  the  taking  of  bail  by  the  persons  named  in  section  1014 
exercising  primary  jurisdiction,  and  is  not  intended  to  confer 
jurisdiction  on  a  commissioner  who  has  not  already  exercised 
such  original  jurisdiction,  except  under  the  direction  of  the 
court,  as  in  a  case  where  bail  is  fixed  in  a  capias  or  bench 
warrant. 

The  case  of  United  States  v.  Harden  (10  Fed.  Rep.,  802), 
above  cited,  is  one  in  which  the  judge  delivered  an  opinion 
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affecting  marshals  and  United  States  commissioners*  Though 
not  touching  upon  the  precise  question  in  this  case,  yet  it  may 
be  said  there  is  in  it  sufficient  to  indicate  that  in  the  power  to 
take  a  prisoner  out  of  prison  the  warrant  therefor  must  issue 
from  the  commissioner  who  issued  the  commitment,  and 
though,  as  the  court  said — 

"  When  a  prisoner  gives  notice  that  he  is  prepared  and  desires 
to  give  bail  *  *  *  he  (the  commissioner)  may  issue  a  war- 
rant to  the  marshal  or  his  deputy  to  bring  the  prisoner  before 
him  at  some  convenient  place  for  the  purpose  of  performing 
the  legal  duty  of  accepting  bail,"  yet "  there  is  no  express  power 
conferred  by  statute  to  issue  such  warrant,  but  the  power  arises 
by  necessary  implication." 

As  a  matter  of  fact,  no  charge  by  a  commissioner  for  the 
issuance  of  a  writ  or  order  of  the  kiud  in  question  has  ever  been 
made,  or  if  made  has  ever  been  allowed  by  the  accounting 
officers. 

As  to  the  application  of  section  1030,  Revised  Statutes,  to  a 
prisoner  or  person  in  custody  under  which  "no  writ  is  neces- 
sary to  bring  such  a  person  into  court  *  *  *  but  the  same 
shall  be  done  on  the  order  of  the  court  or  district  attorney," 
the  court,  further  commenting,  said: 

"From  this  grant  of  express  power  it  seems  that  in  the 
opinion  of  Congress  it  did  not  exist  as  an  implied  power,  and 
as  the  power  is  only  granted  to  the  court  and  district  attorney, 
the  statute  may  be  regarded  as  restrictive  and  intended  to 
exclude  all  other  officers  of  the  Government  not  mentioned." 
(See  pp.  808,  809,  of  said  decision.) 

From  which  it  is  naturally  to  be  concluded  that  a  com- 
missioner is  without  power  to  issue  a  writ  or  mandate  for  the 
purpose  of  bringing  a  prisoner  out  of  jail  unless  so  authorized 
by  law,  as  in  the  case  of  a  poor  convict,  or  where,  under  the 
direction  of  the  court,  he  is  taken  before  any  commissioner 
under  a  capias  or  bench  warrant  to  give  bail  when  fixed  by 
the  court. 

It  appears  from  Commissioner  Garrett's  letter  that  Com- 
missioner Tucker  desired  that  he  (Garrett)  should  bail  the 
prisoner  as  soon  as  he  could  succeed  in  securing  a  bondsman. 

The  power  of  one  commissioner  to  either  exercise  authority 
or  delegate  his  authority  to  another  commissioner  to  hear  a 
case  in  which  final  action  had  already  been  taken  would  seem 
to  be  settled  by  the  principle  announced  in  the  case  of  United 
States  Commissioner  Poland  (3  Comp.  Dec.,  209)  and  the  < 
therein  cited. 
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This  was  a  Texas  case,  where  a  commissioner  had  taken  final 
action  by  recognizing  the  defendant  to  appear  at  court,  and 
some  time  thereafter,  at  the  suggestion  of  the  district  attorney, 
the  commissioner  reopened  the  case,  it  appearing  that  under 
the  Texas  code  no  provision  is  made  for  a  new  trial  or  the 
reopening  of  a  case  after  the  magistrate  has  once  reached  a 
determination  in  the  case. 

According  to  the  letter  of  the  United  States  attorney  in  this 
case,  there  is  no  statute  of  Virginia  authorizing  a  committing 
magistrate  to  entertain  an  application  for  bail  after  final  action 
had  been  taken  by  another  magistrate  in  the  same  case. 

The  case  of  Hart  (2  Oomp.  Dec.,  281),  though  not  exactly  in 
point,  nevertheless  conveys  a  doubt  as  to  the  power  of  a  com- 
missioner to  admit  a  defendant  to  bail  to  appear  before  another 
commissioner  for  a  hearing  upon  the  criminal  charge. 

Another  case  illustrating  the  same  principle  is  that  of  United 
States  Commissioner  Trogden,  district  of  North  Carolina,  un- 
reported. In  that  case  the  commissioner,  upon  the  request  of 
the  defendant,  referred  the  matter  to  the  district  judge,  who 
ordered  the  further  hearing  of  the  case  before  another  commis- 
sioner, nothing  being  done  by  Commissioner  Trogden  except 
to  draw  the  order  for  the  judge. 

The  late  Comptroller,  following  the  Hart  decision,  supra, 
said,  in  letter  of  January  27, 1897 : 

"  While  the  judge  may  no  doubt  direct  commissioners  in 
regard  to  the  performance  of  their  ministerial  duties,  I  have 
beeu  pointed  to  no  law  authorizing  the  judge  to  direct  the  com- 
missioner before  whom  a  defendant  has  been  brought  for  exami- 
nation to  send  him  before  another  commissioner  for  a  hearing, 
nor  has  any  law  of  your  State  been  cited  as  authorizing  such 
practice." 

Accepting  the  conclusion  properly  deducible  from  the  facts 
herein  and  the  application  of  the  rulings  of  this  office  and  the 
various  decisions  therein  above  cited  and  quoted  as  binding,  I 
am  coustrained  to  hold  that  there  is  no  authority  of  law,  either 
State  or  Federal,  to  justify  a  practice  which  would  thereby  be 
established  and  inaugurated  of  the  allowance  of  fees  for  the 
service  of,  or  incident  to  the  execution  of,  a  so-called  writ  or 
mandate  issued,  as  in  this  case,  without  any  precedent  therefor. 

You  are  therefore  not  authorized  to  pay  Deputy  West  any 
of  the  charges  contained  in  his  voucher  herewith  returned. 
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COMMUTATION  OP  QUABTBBS  OP  BETIRED  OFFI- 
CERS OF  THE  ABMY. 

Under  the  provision  of  the  act  of  November  3, 1883,  that  retired  officers  of 
the  Army  detailed  at  education al  institutions  "shall  receive  the  roll 
pay  of  their  rank/1  but  which  does  not  include  allowances,  such  offi- 
cers so  detailed  are  not  entitled  to  commutation  of  quarters. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  November  23, 

1899.) 

By  your  direction  I  have  received  a  letter,  dated  November 
11, 1899,  from  the  Paymaster-General,  asking  my  decision  on  a 
question  raised  by  Maj.  J.  M.  Barns,  retired,  as  to  the  tatter's 
right  to  commutation  of  quarters  while  serving  as  professor  at 
the  Ohio  State  University,  Columbus,  Ohio* 

Paragraph  45  of  Special  Orders  of  the  War  Department,  No. 
228,  of  September  29, 1898,  is  as  follows: 

"By  direction  of  the  President,  under  the  provisions  of  the 
act  of  Congress  approved  November  3,  1893,  Major  James  M. 
Burns,  U.  S.  Army,  upon  bis  own  application  is  detailed  by  the 
Secretary  of  War  as  professor  of  military  science  and  tactics 
at  the  Ohio  State  University,  Columbus,  Ohio,  and  will  report 
in  person  for  duty  accordingly ." 

In  a  decision  dated  August  15, 1899  (6  Comp.  Dec.,  124),  it 
was  held — 

"That  officers  on  the  retired  list  of  the  army  will  be  entitled 
to  the  Ml  pay  of  their  rank  when  detailed,  upon  their  own  ap- 
plications, under  the  act  of  November  3, 1893  (28  Stat.,  7),  as 
a  part  of  the  complement  of  100  officers,  both  active  and  re- 
tired, authorized  by  said  act,  provided  said  officers  have  had 
at  least  five  years'  service  in  the  Army  and  said  detail  shall 
not  extend  for  more  than  four  years." 

The  special  orders  above  quoted  fails  to  show  the  duration 
of  the  detail  of  M%jor  Burns.  If  the  detail  was  limited  to  four 
years,  and  his  case  fulfils  all  the  other  requirements  above 
specified,  he  would  be  entitled  to  the  fall  pay  of  his  rank. 
The  only  question  then  to  decide  is  whether  the  words  "full 
pay"  would  include  the  regulation  allowance  for  commutation 
of  quarters. 

Some  light  may  be  thrown  upon  this  subject  by  looking  at 
the  different  statutes  relating  to  said  details  and  pay  and 
allowances. 

Section  1259,  Revised  Statutes,  uses  the  following  words: 

"Provided,  That  they  receive  from  the  Government  only  the 
pay  and  emoluments  allowed  by  law  to  retired  officers." 
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Section  1260  prohibits  additional  compensation. 

The  act  of  Mar.  2, 1899  (30  Stat.,  979),  provides  that  in  time 
of  war  retired  officers  may  be  employed  on  active  duty  and 
when  so  employed  they  shall  receive  the  full  pay  and  allowances 
of  their  grade. 

The  act  of  May  4, 1880  (21  Stat.  113),  providing  for  details 
of  retired  officers  to  colleges,  says: 

"  and  such  officer  may  receive  from  the  institution  to  which  he 
may  be  detailed  the  difference  between  his  retired  and  full  pay 
and  shall  not  receive  any  additional  pay  or  allowance  from  the 
United  States." 

This  statute  prohibits  retired  officers  from  receiving  any 
additional  pay  or  allowances,  treating  pay  as  separate  and  as 
something  different  from  allowances.  Retired  officers  are 
detailed  to  colleges  by  virtue  of  the  act  of  November  3, 1893, 
(28  Stat,  7),  which  says: 
"  and  when  so  detailed  shall  receive  the  full  pay  of  their  rank." 

The  act  of  1880,  supra,  prohibits  both  pay  and  allowances 
while  the  act  of  1893,  8upray  merely  removes  the  restriction  as 
to  pay,  but  says  nothing  about  allowances.  This  omission  is 
significant  and  I  think  controlling  in  the  construction  of  the 
act  of  1893.  The  general  rule  in  military  matters  is  that  where 
the  word  "  pay  "  is  used  alone  it  does  not  include  allowances. 

"A  forfeiture  of  *  pay '  only  does  not  effect  allowances.  Thus 
a  sentence  to  forfeit  'all  pay  now  due  or  to  become  due' 
*  *  *  does  not  forfeit  money  due  on  clothing  account." 
(Digest  Judge  Advocate  General's  Opinions,  p.  422.    See  also 

k,5al.) 

The  different  statutes  relating  to  these  details  appear  to 
make  a  separation  between  pay  and  allowances,  and  I  am  there- 
fore compelled  to  decide  that  Major  Burns  is  not  entitled  to  be 
paid  for  commutation  of  quarters  while  serving  on  the  detail 
referred  to  above. 


LONGEVITY   PAY   OF   OFFICERS  IN  THE  MARINE- 
HOSPITAL  SERVICE. 

The  word  "service"  in  the  provision  of  the  regulations  of  the  Marine- 
Hospital  Service  that  additional  compensation  shall  be  allowed  com- 
missioned officers  above  the  rank  of  assistant  surgeon  "for  each  five 
years'  service"  means  service  in  the  Marine-Hospital  Service,  and 
authorizes  the  counting  of  time  of  service  as  hospital  steward. 
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(Comptroller  Tracetcell  to  the  Secretary  of  the  Treasury,  Novem- 
ber 27  j  1899.) 

By  your  reference  of  the  18th  instant  yon  request  my  decision 
of  the  question  whether  in  the  computation  of  the  increased 
pay  for  length  of  service  of  a  passed  assistant  surgeon  of  the 
Marine- Hospital  Service  he  is  entitled  to  count  time  of  service 
by  him  in  the  position  of  hospital  steward. 

The  compensation  of  commissioned  officers  of  the  Marine- 
Hospital  Service  is  fixed  by  regulations,  paragraph  70  of 
which  is  as  follows: 

"The  compensation  of  commissioned  officers,  when  not  pro- 
vided for  by  statute,  shall  be  fixed  at  a  uniform  annual  rate 
for  each  rank  as  follows,  viz:  Surgeons  shall  receive  92,500 
per  annum:  passed  assistant  surgeons  shall  receive  $2,000  per 
annum,  and  assistant  surgeons  shall  receive  $1,600  per  annum ; 
and  after  five  years'  service  an  additional  compensation  of  10 
per  cent  on  the  annual  salary  for  each  five  years'  service  shall 
be  allowed  commissioned  officers  above  the  rank  of  assistant 
surgeon,  but  the  maximum  rate  shall  in  no  case  exceed  40  per 
cent.  Said  officers  placed  on  '  waiting  orders'  for  a  period 
longer  than  two  months  shall  receive  75  per  cent  of  the  pay 
of  their  respective  ranks  while  so  placed." 

It  appears  that  Dr.  J.  O.  Cobb  was  appointed  hospital  stew- 
ard May  5, 1885;  that  February  21, 1888,  he  was  promoted  to 
the  grade  of  assistaut  surgeon;  that  subsequently  he  was 
appointed  passed  assistant  surgeon,  and  that  he  has  served 
continuously  from  the  prior  date*  He  claims  that  in  computing 
his  increased  pay  for  length  of  service  he  is  eutitled  to  count 
his  time  of  service  from  the  date  of  his  appointment  as  hos- 
pital steward. 

The  Supervising  Surgeon-General  contends  that  the  provi- 
sion for  increased  pay  for  length  of  service  in  paragraph  70  of 
the  regulations,  supra,  is  applicable  to  service  as  a  commis- 
sioned officer  only,  and  that  as  a  hospital  steward  is  not  a 
commissioned  officer  the  regulations  do  not  authorize  counting 
time  of  service  as  a  hospital  steward  in  computing  length  of 
service  for  increased  pay. 

The  provisions  of  the  regulations  undoubtedly  restrict  the 
allowance  of  increased  pay  for  length  of  service  to  commis- 
sioned officers,  but  it  does  not  follow  that  in  computing  length 
of  service  only  time  of  service  as  a  commissioned  officer  is 
authorized  to  be  counted.  The  lauguage  of  the  regulations  is 
that  "for  each  five  years'  service "  increased  pay  "shall  be 
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allowed  commissioned  officers  above  the  rank  of  assistant  sur- 
geon." The  words  "  for  each  five  years'  service  "  do  not  nec- 
essarily mean  service  as  a  commissioned  officer.  If  their 
meaning  were  to  be  so  restricted  for  the  reason  that  provision 
is  made  for  the  allowance  of  such  increased  pay  to  commis- 
sioned officers  only,  then  with  equal  reason  their  meaning 
should  be  restricted  to  service  of  u  commissioned  officers  above 
the  rank  of  assistant  surgeon."  But  I  think  the  word  "  serv- 
ice" as  used  in  this  provision  means  service  in  the  Marine- 
Hospital  Service,  and  includes  service  as  hospital  stewards  as 
well  as  assistant  surgeons. 

Section  1262  of  the  Revised  Statutes,  which  is  taken  from 
the  act  of  July  15, 1870  (16  Stat.,  320),  made  the  following  pro- 
vision for  increased  pay  for  length  of  service  of  officers  of  the 
Army: 

"  There  shall  be  allowed  and  paid  to  each  commissioned  offi- 
cer below  the  rank  of  brigadier-general,  including  chaplains 
and  others  having  assimilated  rank  or  pay,  ten  per  centum  of 
their  current  yearly  pay  for  each  term  of  five  years  of  service." 

The  corresponding  words  in  this  provision,  namely,  "  for 
each  term  of  five  years  service,"  were  construed  by  the  account- 
ing officers,  it  is  understood,  as  applying  to  commissioned 
officers,  etc.,  only.    (See  United  States  v.  Morton  (112  U.  S.,  4.) 

In  the  case  of  United  States  v.  Watson  (130  U.S., 81),  the 
Supreme  Court,  after  quoting  section  1262,  Revised  Statutes, 
said: 

"That  cadets  at  West  Point  were  always  part  of  the  Army, 
and  that  service  as  a  cadet  was  always  actual  service  in  the 
Army,  has  been  settled  by  the  decision  of  this  court  in  the 
case  of  United  States  v.  Morton  (112  U.  S.,  1)." 

Cadets  at  West  Point  are  not  commissioned  officers,  and 
this  language,  used  in  the  connection  in  which  it  is  therein 
used,  seems  to  imply  that  the  word  "  service,"  as  used  in  sec- 
tion 1262,  means  service  in  the  Army.  It  is  to  be  observed, 
however,  that  language  used  in  other  acts,  both  prior  and 
subsequent  to  the  Revised  Statutes,  expressly  specifies  services 
in  the  Army. 

By  the  act  of  February  24,  1881  (21  Stat.,  346),  it  is  pro- 
vided that  increased  pay  for  length  of  service  shall  be  allowed 
for  "  actual  time  of  service  in  the  Army  or  Navy,  or  both." 
The  provision  for  the  allowance  of  increased  pay  to  officers  of 
the  Marine- Hospital  Service  was  first  adopted,  I  understand, 
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in  the  regulations  of  1889,  and  it  is  also  understood  that  the 
provision  was  modeled  after  the  provision  for  increased  pay  of 
officers  of  the  Army.  These  considerations  offer  additional 
reasons  for  the  interpretation  of  the  meaning  of  the  word 
"service"  given  above. 

I  am  therefore  of  opinion  that  in  the  computation  of  the 
increased  pay  of  a  passed  assistant  surgeon  for  length  of  serv- 
ice these  regulations  authorize  the  counting  of  his  time  of 
service  as  a  hospital  steward. 


EXPENSE  OF  AN  OFFICE  DEPUTY  MAESHAL  IN 
TRANSPORTING  A  PRISONER  WHO  ESCAPED. 

An  office  deputy  marshal  who  failed  to  take  any  precaution  to  prevent  the 
escape  of  a  prisoner  in  his  custody,  who  by  reason  of  such  .want  of 
precaution  escaped,  is  not  entitled  to  reimbursement  of  the  expenses 
incurred  by  him  in  transporting  the  prisoner. 

Decision  by  Comptroller  TraceweU,  December  £,  1S99. 

The  Auditor  for  the  State  and  other  Departments  in  settling 
the  accounts  of  George  H.  Thummel,  United  States  marshal 
for  the  district  of  Nebraska,  for  the  quarter  ended  June  30, 
1899,  allowed  the  expense  account  of  office  deputy  Charles  W. 
Pearsall  for  transporting  George  Sogers,  a  person  charged 
with  robbing  a  post-office  in  Boulder,  Colo.,  from  Omaha, 
Nebr.,  to  Denver,  Colo.,  where  he  was  to  be  taken  to  be  tried 
for  said  offense. 

The  charges  of  said  deputy  in  this  account  amounted  to 
$118.30,  which  were  allowed  by  the  Auditor.  The  Attorney- 
General  requests  a  revision  of  the  account,  and  that  this  item 
of  $118.30  be  recharged  to  the  marshal  as  disallowed  by  the 
Department  of  Justice  on  the  administrative  examination  of 
the  account. 

The  prisoner,  after  reaching  Denver,  made  his  escape,  and 
has  not  been  arrested.  The  Attorney-General  seeks  to  have 
this  expense  account  recharged  to  the  marshal  on  the  ground 
that  the  deputy  marshal  failed  to  take  proper  precautions  for 
the  safe- keeping  of  the  prisoner,  as  he,  having  a  guard,  should 
have  handcuffed  the  prisoner  either  to  the  guard  or  to  himself. 

The  marshal,  in  his  explanations  accompanying  the  voucher 
containing  this  expense  account,  says  concerning  this  escape: 

"This  trip,  involving  some  unlooked  for  and  disastrous 
features,  renders  explanation  necessary  to  a  proper  under- 
standing of  it. 
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"  Prisoner  was  transported  to  Denver  in  accordance  with  the 
commands  of  the  writ,  the  arrival  there  being  at  the  hour  of 
7.35  o'clock  a.  m.,  Wednesday,  May  3, 1899.  At  this  hour,  the 
marshal's  office  not  being  open  and  deputy  not  being  able  to 
deliver  prisoner,  a  nearby  restaurant  was  sought,  at  which  to 
take  breakfast.  This  was  the '  Greamerie '  restaurant.  Break- 
fast was  had  and  beiug  just  finished,  prisoner,  not  being  in 
irons,  ran  into  the  kitchen,  out  into  the  alley  way,  successfully 
eluded  all  pursuit,  and  as  yet  has  not  been  found.  Deputy 
closely  pursued,  but  evidently  took  the  wrong  one  of  two 
exits,  and  from  that  time  on  all  efforts  to  find  the  fugitive  were 
in  vain.  The  marshal's  office  at  Denver  was  immediately 
notified,  and  likewise  the  city  police  and  detective  depart- 
ments. The  best  men  at  the  command  of  the  marshal,  as  well 
as  in  the  city  detective  force,  were  detailed  to  look  for  the 
fugitive,  and  two  days,  May  3  and  4,  were  spent  by  deputy, 
the  guard,  and  the  men  detailed  to  assist,  in  a  thorough  over- 
hauling of  the  city  and  surrounding  country,  as  well  as  in 
keeping  a  close  watch  upon  all  trains  and  exits  from  the  city. 
But  the  escaped  prisoner  was  an  old  time  Denver  4  crook,'  and 
knew  the  city  as  well  as  the  detectives  and  police,  besides 
having  numerous  friends  of  his  class  who  would  readily  aid 
iu  his  concealment,  and  efforts  to  recapture  him  were  in  vain. 

"  Deputy  also  engaged  some  outside  assistance  at  an  expense 
of  $10,  which,  however,  is  not  charged  in  the  account,  neither 
is  the  expense  of  the  guard  for  the  extra  day  in  Denver  charged 
in  account,  although  the  receipts  show  amouut  paid  for  him. 

"The  team  charged  for  was  used  by  deputy  in  driving  to  the 
outskirts  of  the  city,  to  Littleton,  where  a  man  answering  his 
description  (the  fugitive's)  was  said  to  have  been  seen,  to  the 
Platte  Eiver  bottom,  and  to  several  outlying  railroad  cross- 
ings." 

The  marshal,  in  statement  addressed  to  this  office  under 
date  of  October  31, 1899,  after  quoting  the  above  language, 
further  says: 

"  Under  the  circumstances  it  must  be  admitted  that  matters 
would  have  resulted  more  satisfactorily  if  prisoner  had  been 
handcuffed  to  deputy  or  guard  or  both,  and  there  can  be  no 
explanation  offered  as  to  why  it  was  not  done  save  that  it  was 
an  error  in  judgment.  Of  course  there  is  this  much  that  might 
be  said,  although  it  is  not  offered  in  extenuation  to  a  very 
great  extent,  that  neither  deputy  nor  guard  knew  so  well  the 
character  of  the  man  in  custody  until  after  matters  culminated 
as  they  did,  nor  did  they  know  of  his  long  residence  in  and  his 
familiarity  with  Denver.  This  was  all  learned  afterwards 
from  the  authorities  in  Denver,  who,  while  they  could  not 
share  in  the  chagrin  and  mortification  of  deputy,  did  share  in 
the  disappointment.'' 
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Summing  up  the  whole  matter  of  the  prisoner's  escape,  he 
says: 

"Briefly  stated  and  summarized,  this  prisoner  escaped  while 
en  route  to  the  destination  prescribed  in  the  writ  by  virtue  of 
which  he  was  being  transported,  that  destination  being  the 
custody  of  the  marshal  for  live  district  of  Colorado,  and  all  effort 
which  could  possibly  avail  was  made  to  recapture  him. 

" There  being  no  allegation  made  or  proof  offered  of  volun- 
tary contribution  on  the  part  of  the  deputy  to  this  escape,  the 
only  issue  presented  is  whether  or  not  there  is  any  authority 
of  law  for  withholding  payment  from  the  deputy  marshal  on 
account  of  an  involuntary  dereliction  of  duty  resulting  from 
<  an  error  in  judgment,  there  being  no  violation  of  any  prescribed 
rule  or  method. 

"  With  an  exception  of  a  few  minor  details,  the  case  of  Office 
Deputy  Charles  Hurlbut,  of  the  northern  district  of  New  York 
(Deputy  Pearsall  in  this  instance  being  an  office  deputy),  seems 
to  be  a  case  directly  in  point.  This  being  so,  the  decision  of  the 
honorable  Comptroller  of  the  Treasury  in  that  case  applies 
with  equal  pertinency  and  force  to  this. 

"In  that  case  the  honorable  Comptroller  says: 

'"I  am  not  aware  of  any  authority  of  law  for  withholding 
payment  from  the  deputy  marshal  for  dereliction  of  duty  under 
such  circumstances,  he  not  having  voluntarily  contributed  to 
the  escape.'    (See  5  Comp.  Deo.,  487.) " 

The  circumstances  attending  the  escape  are  given  in  the 
case  referred  to  in  the  following  language,  which  is  the  clause 
immediately  preceding  the  one  quoted: 

"It  appears  that  the  deputy  marshal,  after  having  been 
traveling  five  days  and  nights  on  the  railroad,  had  lost  much 
sleep,  and  in  consequence  was  in  a  partially  exhausted  condi- 
tion, by  reason  of  which  he  fell  asleep,  sitting  upright  in  his 
seat  while  on  guard,  and  that  during  this  time  the  prisoners 
made  their  escape." 

It  does  not  appear  in  that  case  that  a  guard  was  furnished 
the  deputy. 

Why  a  guard  was  not  furnished  to  assist  in  the  guarding  of 
these  Chinese,  where  the  trip  made  was  across  the  continent, 
I  am  unable  to  say.  The  Government  is  both  able  and  willing 
to  furnish  the  necessary  aids  to  safely  trausport  convicted  per- 
sons and  those  charged  with  crime.  If  the  deputy  had  been 
legally  chargeable  with  neglecting  to  furnish  a  guard,  in  all 
probability  that  decision  would  have  been  different.  Tired 
humanity  has  its  limitations,  and  as  he  was  not  responsible 
for  the  fact  that  he  was  not  furnished  with  a  guard  to  "spell" 
him  in  guarding  the  Chiuese  being  transported,  it  would  have 
been  little  short  of  judicial  cruelty  to  have  imputed  to  him 
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sach  neglect,  under  these  circumstances,  as  would  have 
deprived  him  of  reimbursement  for  expenses  paid  out  by  him 
on  the  trip. 

In  what  I  have  just  said  I  am  not  unmindful  of  the  fact  that 
the  deputy  marshal  might  have  handcuffed  these  Chinese 
together  and  to  himself,  but  it  must  not  be  forgotten  that  there 
were  a  number  of  them,  each  having  his  individual  wants,  and, 
moreover,  they  had  not  been  charged  or  convicted  of  any 
crime.  Under  such  circumstances  it  has  not  been  usual  or 
customary  to  handcuff  prisoners  so  being  transported — a  cus- 
tom, I  confess,  not  subject  to  praise,  and  one  which  should  not 
be  encouraged.  Prisoners  are  transported  with  a  specific  end 
in  view,  viz,  to  securely  bring  them  to  the  point  of  destination, 
and  their  transportation  should  be  divorced  from  the  idea 
which  seems  to  be  too  prevalent  that  it  is  merely  a  trip  of 
observation  for  the  deputy  accompanied  by  traveling  compan- 
ions who  are  in  no  special  need  of  watching.  In  point  of  fact 
they  are  sometimes  not  treated  and  watched  as  prisoners,  and 
the  general  traveling  public  is  blissfully  unaware,  unless  people 
happen  to  know  the  deputy,  that  he  is  in  charge  of  a  prisoner. 
The  result  of  all  this  is  that  when  the  gentlemanly  prisoner 
makes  what  the  deputy  always  terms  a  "dash"  he  generally 
makes  good  his  escape.  He  has  no  badge  or  mark  of  a  prisoner, 
has  the  free  use  of  both  his  hands  and  legs,  and,  as  has  been 
seen,  is  on  terms  of  intimacy  with  the  conveying  officer,  and 
those  around  have  no  means  of  knowing  that  he  is  an  escaping 
prisoner. 

The  marshal  in  his  explanations  as  to  the  escape  of  this  pris- 
oner admits  that  it  was  the  result  of  an  error  in  judgment  on 
the  part  of  the  deputy.  If  it  were  simply  the  want  of  due 
exercise  of  judgment  on  the  part  of  the  deputy  in  the  manuer 
or  method  he  had  taken  to  prevent  and  guard  against  an 
escape,  there  might  be  some  force  in  his  contention.  Taking 
his  own  statement  of  the  facts,  I  am  unable  to  find  wherein  he 
did,  or  attempted  to  do,  Anything  in  any  manner  to  prevent 
the  prisoner  from  escaping  if  he  saw  fit  to  make  the  attempt. 
He  was  conveying  a  prisoner  charged  with  a  grave  felony,  viz, 
robbery.  He  was  furnished  with  a  guard  to  secure  the  safe 
transportation  and  delivery  of  the  prisoner.  There  is  no  proof 
that  he  at  any  time  during  the  transportation  of  the  prisoner 
had  him  handcuffed  or  in  any  way  bound.  It  is  apparent,  from 
his  bill  of  expenses,  that  he  paid  for  the  breakfast  of  the  guard 
when  they  reached  Denver,  but  it  is  not  apparent,  in  fact  it  is 
22184— Vol.  t> 33 
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not  even  hinted  at,  that  the  guard  was  even  in  the  breakfast 
room  when  the  prisoner  made  the  break  for  liberty. 

The  marshal  in  his  three  different  explanations  accompany- 
ing this  account  has  not  seen  fit  to  intimate  where  this  guard 
was  at  this  time.  It  is  stated  that  the  prisoner  ran  out  of  the 
restaurant  into  the  kitchen ;  that  the  kitchen  had  two  exits,  and 
that  the  deputy  evidently  took  the  wron  g  one.  It  would  appear 
to  the  average  intellect  that  if  the  guard  had  been  where  he 
should  have  been,  viz,  with  the  prisoner,  and  this  especially  so 
when  the  prisoner  was  not  in  irons,  that  the  prisoner  would 
not  have  made  this  break,  and  if  he  had,  there  being  two  doors 
to  the  kitchen  and  two  men,  it  would  only  seem  reasonable 
that  each  would  have  taken  a  separate  door,  and  the  chances 
of  the  prisoner's  making  his  escape  successfully  largely 
decreased. 

The  truth  is,  as  shown  by  the  explanations  of  the  marshal, 
no  precaution  whatever  was  taken  to  prevent  the  escape  of  the 
prisoner.  It  was  not  merely  an  error  of  judgment,  but  an 
entire  want  of  all  reasonable  precaution  to  secure  the  safekeep- 
ing and  delivery  of  the  prisoner.  The  prisoner  only  did  what 
the  common  instincts  of  humanity  prompt  all  to  do — take 
advantage  of  an  occasion  seemingly  made  to  hand — and  effected 
his  escape. 

The  deputy  was  guilty  of  gross  and  inexcusable  neglect  in 
permitting  this  escape  without  using  a  single  ordinary  precau- 
tion to  prevent  it,  and  should  bear  the  loss,  and  not  the  Gov- 
ernment; hence  on  this  revision  the  marshal  will  be  recharged 
with  this  expense  account. 


APPROPBIATION. 

Any  language  in  an  act  which  clearly  expresses  the  intention  of  Congress 
that  money  shall  be  drawn  from  the  Treasury  for  a  purpose  specified 
must  be  construed  to  make  an  appropriation. 

An  act  of  Congress  which  directs  that  the  Treasurer  of  the  United  States 
shall  pay  to  a  company  named  a  sum  specified  dearly  manifests  an 
intention  that  the  money  shall  be  paid  out  of  the  Treasury,  and  the 
act  makes  an  appropriation. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  Decern- 

her  5, 1899.) 

By  your  reference  of  a  communication  of  the  J.  8.  Stearns 
Lumber  Company,  dated  November  21, 1899,  you  request  my 
decision  of  the  question  whether  the  act  of  March  3, 1899  (30 
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Stat.,  1567),  to  pay  the  J.  S.  Stearns  Lumber  Company  $379.03 
makes  an  appropriation.    The  terms  of  the  act  are  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That  the 
Treasurer  of  the  United  States  be,  and  is  hereby,  authorized 
and  directed  to  pay  to  the  J.  S.  Stearns  Lumber  Company,  of 
Odanah,  Ashland  County,  Wisconsin,  the  sum  of  three  hun- 
dred and  seventy-nine  dollars  and  three  cents,  the  same  being 
the  amount  of  a  certain  judgment  recovered  by  the  United 
States  against  the  said  J.  S.  Stearns  Lumber  Company,  it  being 
for  the  value  of  timber  cut  from  certain  lands  in  section  thirty- 
five,  township  forty-six  north,  of  range  four  west,  Ashland 
County,  Wisconsin,  claimed  by  the  United  States,  and  which 
lands  were  subsequently  determined  by  the  Supreme  Court,  in 
the  case  of  the  Wisconsin  Central  Railroad  Company  against 
Forsytbe,  to  be  owned  by  the  said  railroad  company,  and  from 
which  the  said  timber  was  removed.7' 

It  is  provided  by  the  Constitution  that — 

"No  money  shall  be  drawn  from  the  Treasury  but  in  conse- 
quence of  appropriations  made  by  law."  (Art.  I,  sec.  9, 
clause  7.) 

The  question  therefore  arises  whether  the  above  act  makes 
an  appropriation.  If  it  does  not  make  an  appropriation,  pay- 
ment of  the  amount  specified  is  prohibited  by  this  provision 
of  the  Constitution. 

An  appropriation  may  be  either  express  or  implied.  But  in 
view  of  the  constitutional  provision  relating  thereto,  an  appro- 
priation should  not  be  implied  unless  the  intention  of  Congress 
to  make  an  appropriation  is  clear.    (4  Comp.  Dec.,  325.) 

No  particular  form  of  words  is  necessary  to  make  an  appro- 
priation. The  law  looks  through  the  form  to  the  substance. 
Any  language  which  expresses  the  intention  of  Congress  that 
moneys  in  the  Treasury  shall  be  used  for  a  purpose  specified 
must  be  construed  to  make  an  appropriation. 

In  the  regular  appropriation  acts  made  by  Congress  the 
following  form  is  usually  employed: 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
following  sums  be,  and  they  are  hereby,  appropriated  out  of 
any  money  in  the  Treasury  of  the  United  States  not  otherwise 
appropriated." 

But  the  departures  from  this  form  are  numerous  and  various. 
For  example,  the  following  forms  are  occasionally  used: 

u  There  is  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated."    (Sec.  3687,  Bev.  Stat) 
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There  shall  "be  allowed  and  paid  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated."    (See.  3764,  Rev.  Stat) 

The  words  "out  of  any  money  in  the  Treasury  not  otherwise 
appropriated"  are  frequently  used  without  the  preceding  words 
44  there  is.  appropriated."  They  clearly  imply  an  appropriation. 
This  form  is  very  generally  used  in  private  acts,  as  follows: 

44  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directed  to  pay,  out  of  any  moneys  in  the  Treas- 
ury not  otherwise  appropriated."  (Act  of  March  7, 1808,  30 
Stat.,  1400,  and  other  acts  following.) 

But  these  words  are  also  frequently  omitted.  The  following 
are  examples  of  such  omission : 

"That  the  Secretary  of  the  Treasury  is  hereby  directed  to 
pay."    (Act  of  June  11, 1896,  29  Stat,  757.) 

44  That  the  Secretary  of  the  Treasury  be.  and  he  is  hereby, 
authorized  and  required  to  pay."  (Act  of  March  3, 1873, 17 
Stat,  787.) 

44  That  the  Secretary  of  the  Treasury  pay."  (Act  of  Febru- 
ary 25j  1873, 17  Stat,  737.) 

Usually  in  these  private  acts  payment  is  directed  to  be  made 
by  the  Secretary  of  the  Treasury;  but  in  numerous  instances 
payment  is  directed  to  be  made  by  other  officers,  and  in  some 
instances  without  indicating  any  officer  for  the  purpose.  The 
following  are  examples  of  such  acts  which  have  been  construed 
to  make  appropriations: 

44  That  the  Secretary  of  War  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay  *  *  *  of  moneys  not  otherwise 
appropriated."  (Act  of  June  4, 1888,  25  Stat,  1078.)  See  also 
act  of  March  4, 1878  (20  Stat,  499). 

44 That  the  Postmaster-General  is  hereby  authorized  and 
directed  to  pay  •  •  •  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated."  (Act  of  March  3, 1885, 23  Stat, 
682.)  See  also  acts  of  June  1, 1886  (24  Stat,  787),  and  Febru- 
ary 23, 18*7  (W.,  917). 

44  That  the  proper  accounting  officers  of  the  Treasury  be,  and 
they  are  hereby,  authorized  and  directed  to  pay  •  •  •  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated." 
(Act  of  March  2, 1889,  25  Stat,  1324.)  See  also  acts  of  March 
3, 1873  (17  Stat,  741  and  766);  August  1, 1882  (22  Stat,  725); 
June  19,  1878  (20  Stat,  580);  June  16,  1880  (21  Stat,  590); 
March  1,  1889  (25  Stat,  1307),  and  March  2, 1889  (id.,  1324). 

44  That  the  proper  accounting  officers  of  the  Treasury  of  the 
United  States  pay."    (Act  of  June  16, 1886,  24  Stat,  791.) 

44  That  the  Treasurer  of  the  United  States  be,  and  he  is 
hereby,  authorized  and  directed  to  pay."  (Acts  of  June  22, 
1874, 18  Stat,  604,  and  March  2, 1881,  21  Stat,  636.) 
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"That  the  Treasurer  of  the  United  States  pay.9  (Acts  of 
June  22,  1874, 18  Stat,  606,  and  May  15, 1896,  29  Stat.,  726.) 

"That  the  Treasurer  of  the  United  States  shall  pay,  out  of 
any  moneys  in  his  hands  not  otherwise  appropriated."  (Act 
of  Jane  11, 1896,  29  Stat.,  757.) 

"That  there  be  paid  *  *  *  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated."  (Acts  of  March  3, 
1883,  22  Stat.,  809;  April  13, 1888,  25  Stat.,  1037:  October  9, 
1888,  <&, 1195;  February  26, 1897,  29  Stat.,  824.) 

In  the  above  examples,  various  forms  by  which  Congress 
has  expressed  its  intention  to  make  an  appropriation  have  been 
employed.  In  those  instances  in  which  the  proper  accounting 
officer  is  directed  to  make  payment,  it  is  clearly  understood 
that  he  is  not  himself  to  make  payment,  but  to  certify  a  bal- 
ance due  the  beneficiary  for  the  amount  specified,  upon  which 
the  Secretary  of  the  Treasury  draws  his  warrant  upon  the 
Treasurer,  by  whom  the  payment  is  made.  So  in  those 
instances  in  which  the  Treasurer  is  directed  to  make  payment, 
it  is  understood  that  he  will  do  so  only  upon  the  Secretary's 
warrant.  It  is  provided  by  section  305  of  the  Revised  Stat- 
utes that — 

"The  Treasurer  shall  receive  and  keep  the  moneys  of  the 
United  States,  and  disburse  the  same  upon  warrants  drawn  by 
the  Secretary  of  the  Treasury."    *    *    * 

Therefore  when  Congress  directs  the  Treasurer  to  pay  a  speci- 
fied sum  to  a  person  designated,  it  is  intended  that  he  shall 
make  such  payment  in  pursuance  of  a  warrant  to  be  drarfn  by 
the  Secretary  of  the  Treasury;  and  such  direction  must  be 
construed  to  imply  a  direction  to  the  Secretary  of  the  Treasury 
to  draw  a  warrant  therefor. 

Whatever  form  of  language  may  be  used  by  Congress,  if  such 
language  clearly  manifests  an  intention  to  authorize  the  pay- 
ment of  money  from  the  Treasury,  I  think  it  must  be  construed 
to  make  an  appropriation. 

If  the  act  under  consideration  had  provided  that  the  Secre- 
tary of  the  Treasury  should  pay  the  sum  specified  it  would 
not  be  doubted,  in  view  of  former  precedents,  that  an  appro- 
priation was  intended.  In  view  of  the  provision  contained  in 
section  305  of  the  Revised  Statutes,  quoted  above,  I  think  the 
direction  that  the  Treasurer  shall  pay  the  sum  specified  in  this 
act  means  in  substance  precisely  the  same  thing,  namely,  that 
the  Secretary  of  the  Treasury  shall  draw  his  warrant  therefor, 
which  shall  be  paid  by  the  Treasurer.  It  must  be  presumed 
that  in  passing  this  act  Congress  intended  to  accomplish  some 
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purpose.  The  sole  purpose  tbat  can  be  gathered  from  the 
language  of  the  act  is  the  payment  to  the  company  named 
of  the  sum  specified,  and  if  the  act  should  be  held  not  to  make 
an  appropriation  this  purpose  would  be  defeated  and  the  act 
would  be  a  mere  nullity. 

"It  is  a  canon  of  interpretation  to  so  construe  a  law  or  a 
treaty  as  to  give  effect  to  the  object  designed,  and  for  that 
purpose  all  of  its  provisions  must  be  examined  in  the  light  of 
attendant  and  surrounding  circumstances.  To  some  terms  and 
expressions  a  literal  meaning  will  be  given,  and  to  others  a 
larger  and  more  extended  one.  *  *  *  The  inquiry  in  all 
such  cases  is  as  to  what  was  intended  in  the  law  by  the  legis- 
lature."   *    *    *     (In  re  Ross,  140  U.  S.,  475.) 

In  view  of  previous  legislation  of  this  character,  and  of  the 
undoubted  purpose  of  this  act.  I  am  of  opinion  that  it  makes 
an  appropriation. 


COMMUTATION  OP  QUARTERS  OP  AN  OFFICER  OF 
THE  ARMY  ON  REGIMENTAL  DUTY. 

An  officer  of  the  Army  who  was  retained  on  regimental  duty  during  a 
period  for  which  a  large  portion  of  the  regiment  was  furlonghed  was 
on  duty  with  troops,  and  although  he  was  not  furnished  quarters  in 
kind  he  is  not  entitled  to  commutation  therefor. 

(Decision  by  Comptroller  Tracewell,  December  tf,  1899.) 

Sidney  R.  Jacobs,  late  captain  Company  M,  First  Regiment 
District  of  Columbia  Volunteer  Infantry,  and  acting  regi- 
mental quartermaster,  appeals  from  the  action  of  the  Auditor 
in  disallowing  his  claim  for  commutation  of  quarters  from  Sep- 
tember 9  to  November  20, 1898,  he  having  been  on  duty  during 
that  time  in  the  city  of  Washington,  D.  0.,  where  there  were 
no  public  quarters  available. 

The  Auditor's  objection  to  the  allowance  of  commutation  of 
quarters  from  September  9  to  11,  and  from  November  10  to  20, 
is  based  on  the  ground  that  the  officer  was  serving  with  troops. 

As  to  the  period  from  September  12  to  November  9,  inclusive, 
the  Auditor  says  that — 

"The  records  of  the  War  Department  do  not  show  that  he 
was  on  duty  under  paragraph  4,  G.  O.,  No.  130,  A.  G.  O.,  of 
August  29, 1898,  as  alleged  by  him,  and  in  the  absence  of  such 
record  evidence  he  must  be  regarded  as  having  been,  with  the 
other  officers  of  his  regiment,  on  waiting  orders,  under  G.  O. 
139  of  September  7, 1898,  from  September  12  to  September  28, 
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1808,  and  under  G.  0. 166,  A.  G.  O.,  of  September  27, 1898,  to 
November  9,  1898.  Under  the  last-named  order  he  was  on 
waiting  orders  for  his  own  convenience,  and  therefore  not 
entitled  to  commutation  of  quarters  from  September  27  to 
November  9, 1898." 

Since  the  date  the  above  was  written  the  following  has  been 
noted  of  record  in  the  War  Department: 

"Orders, )     "Hdqrs.  First  Regiment  Infantry, 

[        "District  of  Columbia  Volunteers, 

"No.  81.  )  "  W ashington,  B.  C,  November  19, 1898. 

urn     m     * 

"1.  The  verbal  orders  of  the  regimental  commander  of  Sep- 
tember 12, 1898,  directing  Gapt.  Sidney  B.  Jacobs,  First  Dis- 
trict of  Columbia  Volunteer  Infantry,  acting  regimental  quar- 
termaster, and  Quartermaster  Sergt.  Charles  G.  Mortimer, 
First  District  of  Columbia  Volunteer  Infantry,  to  remain  on 
duty  in  the  city  of  Washington,  D.  C,  under  the  provisions  of 
paragraph  4,  G.  O.,  No.  130,  A.  G.  O.,  August  29, 1898,  during 
the  period  of  the  furlough  of  this  regiment  for  sixty  days  under 
the  provisions  of  paragraph  1  of  said  order,  are  hereby  con- 
firmed and  made  of  record  as  of  date  of  September  12, 1898, 
the  aforesaid  order  being  necessary  for  the  public  service  on 
account  of  the  necessity  for  closing  the  accounts  of  the  regi- 
mental quartermaster  and  relieving  company  commanders  of 
property  responsibility  before  muster  out,  as  required  by  exist- 
ing orders. 

"By  order  of  Colonel  Harries: 

"  R.  D.  Mayer, 
"First  Lieutenant  and  Adjutant." 

It  appears  that  Captain  Jacobs  was  mustered  into  the  serv- 
ice of  the  United  States  May  16  and  was  mustered  out  with 
the  regiment  November  20, 1S98.  He  was  detailed  as  acting 
quartermaster  of  the  regiment  September  l,per  Special  Orders, 
No.  59,  Headquarters  First  Regiment  Infantry,  District  of  Co- 
lumbia Volunteers,  Camp  WikofF,  N.  Y.,  and  continued  in  the 
discharge  of  the  duties  incident  thereto  until  discharged. 

The  regiment  arrived  in  Washington  September  9,  and  on 
that  day  the  enlisted  men  were  verbally  given  permission  to 
return  to  their  homes  until  the  morning  of  September  12, 1898. 
The  officers  were  also  allowed  to  go  to  their  homes.  On  Septem- 
ber 12  the  enlisted  men  were  furloughed  for  sixty  days,  under 
the  provisions  of  General  Orders,  No.  130,  Adjutant-General's 
Office,  August  29,  1898,  as  follows: 

"  1.  Except  the  officers  and  men  required  by  paragraph  5 
for  the  necessary  guard  details,  etc.,  leaves  of  absence  for 
sixty  days  and  furloughs  for  the  same  period  will  be  granted 
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all  officers  and  enlisted  men  of  organizations  which  have  served 
beyond  the  limits  of  the  United  States.    *    *    * 

"  4.  When  possible,  all  returns  and  papers  relating  to  the 
muster  ont  of  organizations  will  be  prepared  daring  the  period 
of  furlough. 

"  5.  Each  commanding  officer,  prior  to  the  departure  of  his 
officers  and  men,  will  make  arrangements  necessary  to  verify 
and  protect  all  public  property  pertaining  to  his  command 
during  the  period  of  absence.'9    *    *    * 

At  the  same  time  the  officers  were  placed  on  waiting  orders 
at  the  convenience  of  the  Government  for  the  same  period 
under  the  provisions  of  the  same  order  as  amended  by  para- 
graph 2,  General  Orders,  No.  139,  Adjutant-General's  Office, 
September  7, 1898,  as  follows: 

"  II.  General  Orders,  No.  130,  August  29,  1898,  from  this 
office  is  so  far  amended  as  to  place  commissioned  officers  who 
belong  to  organizations  furloughed  for  sixty  days  on  waiting 
orders  for  the  convenience  of  the  Government  for  that  period, 
instead  of  granting  them  leaves  of  absence." 

This  last  order  was  amended  by  General  Orders,  No.  155, 
Adjutant-General's  Office,  September  27, 1898,  as  follows: 

"  General  Orders,  No.  130,  August  29, 1898,  from  this  office, 
is  so  far  amended  as  to  direct  commissioned  officers  who  belong 
to  organizations  furloughed  for  sixty  days  to  await  orders  for 
their  own  convenience  for  that  period  instead  of  granting  them 
leaves  of  absence." 

The  regiment  assembled  from  furlough  November  10,  and 
continued  on  duty  until  mustered  out  November  20,  1898. 
When  the  regiment  was  furloughed  on  September  12,  Captain 
Jacobs  alleged  that  he  was  verbally  directed  by  the  command- 
ing officer  to  remain  on  duty  to  complete  and  close  the 
quartermaster's  records  and  accounts,  and  having  performed 
the  duties  as  directed  he  now  claims  commutation  of  quarters  for 
the  entire  period  of  service  from  September  9  to  November  20. 

Under  date  of  April  7,  1899,  the  Quartermaster-General 
say  8: 

"No  application  was  at  any  time  made  for  hire  of  quarters 
by  or  for  the  claimant  or  any  other  officer  of  the  regiment  under 
A.  R.  988. 

"  It  is  not  thought  that  he  was  entitled  to  hired  quarters 
(there  being  no  public  quarters  available  in  this  city)  for  Sep- 
tember 9, 10,  and  11,  for  the  reason  that  he  does  not  appear 
to  have,  performed  any  duty  with  troops  during  that  period, 
and  the  regiment  being  practically  on  a  status  of  field  service, 
but  all  allowed  to  go  to  their  homes. 

"  From  September  12  to  November  10  the  claimant  was  not 
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on  duty  with  troops,  and  therefore  was  not  entitled  to  quarters 
in  kind. 

"Whether  be  was  or  was  not  entitled  to  commutation,  is  a 
question  entirely  outside  this  office,  and  pertaining  to  the  Pay- 
master-General's Department 

"  From  November  10  to  20  the  claimant  was,  I  think,  entitled 
to  quarters  in  kind,  and  would  have  been  furnished  them  had 
application  been  made  therefor  under  the  Army  Regulations, 
but  he  having  failed  in  this,  the  Quartermaster's  Department 
can  not  now  reimburse  him." 

Section  9  of  the  act  of  June  18, 1878  (20  Stat,  151),  provides 
as  follows: 

"That  at  all  posts  and  stations  wbere  there  are  public  quar- 
ters belonging  to  the  United  States,  officers  may  be  furnished 
with  quarters  in  kind  in  such  public  quarters,  and  not  else- 
where, by  the  Quartermaster's  Department,  assigning  to  the 
officers  of  each  grade,  respectively,  such  number  of  rooms  as 
is  now  allowed  to  such  grade  by  the  rules  and  regulations  of 
the  Army:  Provided,  That  at  places  where  there  are  no  pub- 
lic quarters,  commutation  therefor  may  be  paid  by  the  Pay 
Department  to  the  officer  entitled  to  the  same  at  a  rate  not 
exceeding  ten  dollars  per  room  per  mouth,  and  the  commuta- 
tion for  quarters  allowed  to  the  General  shall  be  at  the  rate  of 
one  hundred  and  twenty-five  dollars  per  month,  and  to  the 
Lieutenant-General  at  the  rate  of  seventy  dollars  per  month." 

This  section  was  ameuded  by  the  act  of  June  23, 1879  (21 
Stat,  31),  increasing  the  allowance  from  $10  to  $12  per  month 
per  room. 

Captain  Jacobs  was  an  officer  in  a  regiment  of  the  Volun- 
teer Army,  and  it  does  not  appear  that  he  rendered  auy  service 
apart  from  his  duty  in  the  regiment  to  which  he  belonged. 

Instructions  for  the  muster  out  of  volunteer  regiments  were 
promulgated  in  General  Orders,  No.  124,  dated  August  20, 
1898,  paragraph  21  of  which  made  provision  for  furnishing 
"  camp  ground,  shelter,  •  •  •  and  quartermaster's  supplies 
for  the  time  of  the  encampment  of  the  organization  at  the  State 
or  regimental  rendezvous." 

This  provision  was  not  abrogated  by  General  Orders,  No, 
130,  providing  for  furloughs,  hence  the  officers  and  enlisted 
men  who  were  retained  on  duty  were  entitled  to  the  same 
quarters  or  shelter  while  so  retained  on  duty  which  they  would 
have  had  if  none  of  the  regimeut  had  been  furl6ughed. 

This  right  is  distinctly  stated  in  paragraph  3,  Circular  No. 
48,  dated  November  11,  1898,  as  follows: 

"Commanders  of  furloughed  regiments  will  not  place  officers 
or  soldiers  on  duty  during  the  furlough  period,  except  for  pur- 
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poses  specified  in  paragraphs  4  and  5  of  the  general  orders 
above  mentioned.  Whenever  practicable,  officers  and  soldiers 
so  detailed  will  be  supplied  and  sheltered  as  prescribed  in 

Paragraph  21,  General  Orders,  No.  124,  Adjutant-General's 
office,  August  20, 1898.  Officers  on  duty  with  troops  are  not 
entitled  to  commutation  of  quarters.  If  their  troops  are  bar- 
racked they  will  be  furnished  with  quarters  in  kind  by  the 
Quartermaster's  Department.  In  the  lack  of  public  buildings 
available  for  the  purpose,  application  to  hire  the  necessary 
quarters  will  be  made  by  the  mustering  officer  to  the  Quarter- 
master-General." 

Circular  No.  48,  supra,  did  not  establish  any  new  rules,  but 
stated  with  more  particularity  the  principles  which  governed 
under  the  laws  and  orders  previously  existing. 

The  provisions  made,  in  the  orders  above  mentioned,  for 
quarters  or  shelter  to  be  hired  if  necessary,  involved  a  deter- 
mination by  the  Secretary  of  War  that  the  status  of  the  offi- 
cers and  enlisted  men  retained  on  duty  connected  with  the 
affairs  of  the  regiment  was,  while  so  retained  on  duty,  that  of 
officers  and  enlisted  men  on  duty  with  troops. 

The  status  of  the  officers  and  enlisted  men  so  held  to  duty 
was  not  determined  by  the  views  expressed  by  the  Quarter- 
master-General in  his  indorsement  dated  April  7, 1899,  supra, 
but  by  the  facts  that  they  were  members  of  a  regiment  in  the 
Volunteer  Army,  and  that  their  services  were  in  said  regi- 
ment as  a  part  thereof,  and  provision  was  made  by  law  and 
the  orders  of  the  Secretary  of  War  for  such  quarters  or  shel- 
ter as  were  deemed  necessary  for  them,  and  instructions  given 
as  to  the  manner  in  which  such  quarters  or  shelter  should  be 
obtained. 

Evidence  thus  far  obtained  from  the  War  Department  and 
from  claims  filed  with  the  Auditor  for  the  War  Department 
indicates  that  six  officers,  including  Captain  Jacobs  and  two 
enlisted  men  of  the  above-mentioned  regiment,  were  retained 
on  duty  by  verbal  orders  of  the  colonel  of  the  regiment  duritig 
the  whole  or  a  part  of  the  furlough  period. 

It  does  not  appear  that  any  effort  was  made  by  them  or  by 
any  officer  of  the  regiment  to  obtain  quarters  or  shelter  in 
kind  which  the  Quartermaster's  Department  appears  to  have 
had  ample  authority  in  law  and  under  the  orders  of  the  Secre- 
tary of  War  to  furnish.  (See  Army  Regulations,  1895,  para- 
graph 987.) 

Neither  the  failure  of  officers  of  the  regiment  to  take  proper 
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measures  to  secure  quarters  iu  kind  nor  the  refusal  of  the  Quar- 
termaster's Department  to  provide  quarters  would  justify  the 
accounting  officers  in  allowing  commutation  of  quarters  to 
officers  serving  with  troops. 

For  the  reasons  above  stated  I  am  of  the  opinion  that  the 
furloughing  of  a  large  portion  of  the  regiment  while  Captain 
Jacobs  was  retained  on  regimental  duty  did  not  change  his 
status,  but  that  it  continued  during  the  furlough  period  to  be 
a  status  of  duty  in  his  regiment  and  therefore  a  status  of  duty 
with  troops,  and  that  he  is  not  entitled  to  commutation  of 
quarters. 

It  appears  that  some  enlisted  men  were  retained  on  duty 
during  the  furlough,  but  I  have  not  given  that  fact  much  weight 
in  reaching  the  conclusion  above  stated. 

It  having  been  determined  that  officers  who  are  held  to  duty 
which  it  was  proper  for  them  to  perform  as  members  of  their 
regiment,  and  in  connection  therewith  during  the  furlough 
period  the  case  is  covered,  in  principle,  by  the  decision  dated 
February  9, 1899,  in  case  of  B.  F.  Taylor,  late  captain,  Second 
Virginia  Infantry,  in  which  the  Assistant  Comptroller  said: 

"  The  action  of  the  paymaster  was  proper.  As  a  claim  for 
*  commutation  of  quarters'  to  be  paid  by  a  paymaster  of  the 
Army  on  any  of  his  rolls,  or  from  any  appropriation  disbursed 
by  him,  its  payment  was  clearly  unauthorized.  The  appropria- 
tion for  '  commutation  of  quarters '  in  the  act  of  July  7, 1898 
(30  Stat.,  699),  is  made  for  '  officers  on  duty  without  troops.' 
There  is  no  authority  for  the  payment  of  commutation  of  quar- 
ters to  officers  serving  with  troops. 

"  Upon  the  facts  presented,  1  am  of  opinion  that  while  the 
regiment  was  waiting  muster  out,  under  the  circumstances 
shown,  its  organization  was  not  destroyed  but  remained  intact, 
and  the  officers  were  not  detached  therefrom  or  divested  of 
their  proper  commands  in  said  organization,  and  that  in  con- 
templation of  law  and  military  usage  they  were  serving  with 
troops. 

"  It  is  important  to  note  that  the  appropriation  for  *  barracks 
and  quarters,'  contained  in  the  same  act,  which  might  be  con- 
sidered available  for  use  in  paying  this  claim,  contains  the  fol- 
lowing proviso: 

"  *  Provided,  That  no  part  of  the  money  so  appropriated  shall 
be  paid  for  commutation  of  fuel  and  for  quarters  to  officers 
and  enlisted  men.' 

"  For  these  reasons,  therefore,  it  seems  clear  that  there  is  no 
appropriation  from  which  to  pay  these  officers  any  commutation 
of  quarters."    (5  Comp.  Dec,  463,  464.) 

The  action  of  the  Auditor  is  affirmed. 
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PAY  OF  AN  ADDITIONAL  PAYMASTEB  OF  VOLUN- 
TEERS. 

A  second  lieutenant  of  United  States  cavalry,  who  was  appointed  an  addi- 
tional paymaster  of  United  States  Volunteers,  and  who,  on  April  14, 
1889,  was  discharged  as  paymaster  to  take  effect  on  May  13,  is  not 
entitled  to  the  pay  and  allowances  of  a  major  after  the  latter  date, 
notwithstanding  that  he  was  on  April  26  directed  to  proceed  to  Cuba 
to  assist  in  paying  the  Cuban  army,  which  duty  was  not  completed 
by  him  until  July  13. 

(Comptroller  Tracetcell  to  Paymaster  Rogers,  TJ.  8*  A., December 

8, 1899.) 

I  am  in  receipt  of  copies  of  orders  and  two  vouchers  presented 
to  you  for  payment  by  G.  W.  Moses  as  additional  paymaster 
of  volunteers. 

In  your  letter  dated  July  19, 1899,  transmitting  said  vouchers, 
you  request  to  be  informed  as  to  the  amount  of  pay  due  said 
Moses  on  facts  stated  by  you  as  follows: 

44  On  April  14,  Special  Orders,  No.  87,  paragraph  47,  was 
issued  from  the  Adjutant-General's  Office,  ordering  Major 
Moses  to  be  mustered  out  on  May  13th.  On  April  26th,  Spe- 
cial Orders,  No.  97,  paragraph  23,  A.  G.  O.,  directed  that  he 
be  relieved  from  duty  in  this  city  and  proceed  to  Habana,  Cuba, 
and  assist  in  paying  the  Cuban  army,  and  that  ou* completion 
of  this  duty  he  comply  with  previous  order.  The  duty  seems 
to  have  been  completed  with  the  issuance  of  Special  Orders, 
No.  99,  paragraph  5,  from  the  headquarters  division  of  Cuba, 
relieving  him  from  duty  in  connection  with  the  Cuban  payment 
and  ordering  him  to  New  York  City.  Major  Moses  states,  ver- 
bally, that  he  arrived  in  New  York  City  on  July  13,  and  re- 
ported his  arrival  to  the  Adjutant-General  of  the  Army  on 
that  date." 

The  vouchers  submitted  are  for  salary  as  paymaster  with 
rank,  pay,  and  allowances  of  m%jor,  of  over  five  years'  service, 
from  May  14, 1899,  to  July  13, 1899,  and  commutation  of  quar- 
ters at  Habana,  Cuba,  from  May  14, 1899,  to  July  8, 1899. 

Said  G.  W.  Moses,  at  the  time  of  his  appointment  as  addi- 
tional paymaster,  United  States  Volunteers,  was  a  second 
lieutenant  in  the  Third  United  States  Cavalry,  and  on  his  dis- 
charge as  additional  paymaster  he  reverted  to  his  position 
as  lieutenant  in  said  regiment. 

By  the  terms  of  paragraph  47,  Special  Orders,  No.  87,  Head- 
quarters of  the  Army,  dated  April  14, 1899,  he  was  discharged 
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as  additional  paymaster  to  take  effect  May  13, 1899,  and  was 
to  be  relieved  from  his  duties  as  paymaster  "as  soon  as 
practicable,"  and  was  then  to  proceed  to  join  his  proper 
command. 

So  much  of  the  above-mentioned  order  as  directed  him  to 
join  his  proper  command  was  modified  by  paragraph  23,  Special 
Orders,  No.  97,  dated  April  26, 1899,  which  relieved  him  from 
duty  in  Washington,  D.  C,  and  directed  him  to  report  in 
person  to  Major  Dodge  for  duty,  to  accompany  him  to  Ouba 
and  assist  in  paying  the  Cuban  army. 

By  Special  Orders,  No.  69,  Headquarters  Division  of  Cuba, 
dated  May  3, 1899,  said  Moses  was  directed  to  take  station  at 
Habana,  Cuba,  reporting  to  Major  Dodge  for  duty. 

Paragraph  23,  Special  Orders,  No.  147,  dated  June  24, 1899, 
reads: 

u  By  direction  of  the  Acting  Secretary  of  War,  Second  Lieut. 
Oeorge  W.  Moses,  Third  United  States  Cavalry  (late  additional 
paymaster,  United  States  Volunteers),  is  relieved  from  duty  in 
Habana,  Cuba,  to  take  effect  when  his  services  in  connection 
with  the  payment  of  the  Cuban  army  can  be  spared  by  the 
Commanding  General,  Division  of  Cuba,  and  will  then  proceed 
to  New  York  City,  and  on  his  arrival  there  report  by  telegraph 
to  the  Adjutant-General  of  the  Army.  The  travel  enjoiued  is 
necessary  for  the  public  service." 

Pursuant  to  said  orders,  he  was  relieved  from  duty  at  Habana, 
Cuba,  by  Special  Orders,  No.  99,  Headquarters  Division  of 
Cuba,  dated  July  5, 1899,  and  directed,  accompanied  by  his 
authorized  clerk,  to  proceed  to  New  York  City,  "his  services 
being  no  longer  required  in  connection  with  the  payment  of 
the  Cuban  army." 

On  November  21, 1899,  the  Secretary  of  War  was  requested 
to  inform  this  office  whether  the  discharge  of  G.  W.  Moses, 
which  was  to  take  effect  May  13, 1899,  was  suspended,  and 
whether  any  orders,  other  than  those  cited,  had  been  issued 
in  relation  to  the  matter. 

The  letter  was  returned  November  28, 1899,  by  direction  of 
the  Secretary  of  War,  inviting  attention  to  an  indorsement  of 
the  Paymaster-General,  as  follows: 

"The  only  order  known  to  this  office,  additional  to  those 
cited  in  his  within  letter,  is  No.  163  of  July  14, 1899,  wherein 
by  paragraph  26  Lieutenant  Moses  is  directed  to  proceed  from 
New  York  City  to  Washington  and  report  in  person  to  the 
Paymaster  General  of  the  Army  for  duty  to  settle  his  accounts. 

"  Lieutenant  Moses  did  so  report  on  July  15, 1899. 
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"The  records  show  that  he  was  paid  as  mqjor  and  additional 
paymaster  to  include  May  13, 1899,  since  then  as  second  lien- 
tenant,  Third  Cavalry ." 

It  appears  from  the  record  and  evidence  in  the  case  that  the 
discharge  of  said  6.  W.  Moses  as  additional  paymaster  is 
regarded  by  the  War  Department  as  taking  effect  on  May  13, 
1899;  that  thereafter  he  was  recognized  as  a  lieutenant  of  the 
Third  United  States  Cavalry;  that  he  had  due  notice  of  his 
discharge  May  13, 1899,  and  that  the  duties  to  which  he  was 
assigned  did  not  have  the  effect  to  retain  him  in  service  as 
additional  paymaster  after  said  date.  He  is  therefore  not 
entitled  to  the  pay  or  allowances  of  major  after  May  13, 1899. 


REIMBURSEMENT  FOR  TRAVEL  PERFORMED  UN- 
DER DIFFERENT  STATUTES. 

Where  a  portion  of  a  journey  was  performed  by  an  officer  of  the  Navy 
while  one  statute  was  in  force  and  the  remaining  portion  after 
another  statute,  which  provides  a  different  basis  of  reimbursement, 
had  taken  effect,  reimbursement  is  to  be  made  for  each  portion  in 
accordance  with  the  provisions  of  the  statute  in  force  at  the  time  the 
travel  was  performed.    (5  Comp.  Deo.,  635,  overruled.) 

(Comptroller  Tracewell  to  the  Secretary  of  the  Navy,  December 

9,  1899.) 

I  have  by  your  reference  a  letter  of  October  27,  1899, 
addressed  to  you  by  the  Paymaster-General  of  the  Navy, 
transmitting  the  papers  in  the  claim  of  Lieut.  £.  W.  Eberle, 
United  States  Navy,  for  mileage  or  traveling  expenses  upon  a 
journey  from  Manila,  Philippine  Islands,  to  Washington,  D.  C. 
A  decision  from  the  Comptroller  is  requested  as  to  his  reim- 
bursement for  travel  in  the  United  States. 

It  appears  that  on  June  23, 1899,  while  at  Manila,  Philip- 
pine Islands,  Lieutenant  Eberle  received  an  order  of  that  date 
detaching  him  from  duty  on  board  his  vessel,  and  directing 
him  to  proceed  to  his  home.  He  states  that  he  sailed  from 
Manila  on  the  same  day  and  completed  his  journey  upon  his 
arrival  at  his  home  in  Washington,  D.  C,  on  July  25, 1899. 
Transportation  was  furnished  him  to  Vancouver,  British  Colom- 
bia, at  a  cost  of  $181.72,  from  which  point  it  is  supposed  he  paid 
his  own  fare  to  Washington,  although  that  is  not  stated. 
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He  presents  a  claim  for  mileage  over  the  shortest  usually 
traveled  route  across  the  United  States  to  Washington,  and  it 
is  desired  to  know  whether  he  is  entitled  to  mileage  or  only  to 
traveling  expenses  for  travel  in  the  United  States.  The  greater 
portion  of  this  travel  was  performed  subsequent  to  June  30, 
1899,  after  which  date  section  13  of  the  navy  personnel  act  of 
March  3, 1899  (30  Stat.,  1007),  giving  to  the  officers  of  the  line 
and  of  the  Medical  and  Pay  Corps  of  the  Navy  the  same  allow- 
ances (except  forage)  as  received  by  army  officers  of  corre- 
sponding rank,  became  effective. 

The  general  rule  is  that  the  payment  of  mileage  or  traveling 
expenses  for  travel  under  orders  is  governed  by  the  law  in 
effect  when  the  travel  is  performed,  and  not  by  the  law  in  effect 
at  the  date  of  the  order  requiriug  it.  (1  Gomp.  Dec.,  29 ;  Digest 
Second  Gomp.  Dec.,  vol.  2,  sec.  694.) 

It  was  held  by  the  Comptroller  in  a  decision  of  March  30, 
1899  (5  Gomp.  Dec.,  635),  that  where  a  journey  had  been  actually 
begun  under  an  order,  and  before  its  completion  the  law  re- 
lating to  such  travel  had  been  changed,  the  law  in  force  at  the 
time  the  journey  was  commenced  determines  the  payment  of 
mileage  or  traveling  expenses  for  the  entire  journey.  This 
decision  followed  the  language  used  in  a  prior  decision  of  the 
Comptroller  (1  Comp.  Dec.,  29),  which,  however,  did  not  involve 
a  journey  separate  portions  of  which  had  been  performed  under 
different  laws. 

Since  then  my  attention  has  been  called  to  the  decision  of 
the  Supreme  Court  in  the  case  of  United  States  v.  McDonald 
(128  U.  S.,  471),  wherein  it  was  held,  quoting  from  the  sylla- 
bus, that — 

"When  part  of  such  a  journey  is  performed  when  one  stat- 
ute is  in  force,  and  the  remainder  after  another  statute  takes 
effect  providing  a  different  rate  of  compensation,  the  compen- 
sation for  each  part  is  to  be  at  the  rate  provided  by  the  stat- 
ute in  force  when  the  traveling  was  done." 

It  therefore  becomes  necessary  to  alter  the  rule  laid  down 
in  the  decision  of  Match  30, 1899,  and  said  decision  is  on  this 
point  overruled.  Mr.  Eberle's  claim  should  be  adjusted  under 
the  law  in  effect  prior  to  July  1,  1899,  for  travel  performed  up 
to  that  date,  and  under  the  army  mileage  law  in  the  act  of 
March  3, 1899  (30  Stat.,  1068),  for  travel  performed  from  and 
including  said  date,  being  the  date  when  the  army  mileage 
law  became  applicable  to  line  officers  of  the  Navy.    But  as 
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Mr.  Eberle  was  traveling  from  an  island  possession  in  the 
Pacific  Ocean,  he  is  entitled  under  either  law  only  to  actual 
traveling  expenses,  and  the  same  should  be  paid  him  for  the 
entire  journey,  assuming  that  he  performed  no  travel  in  the 
United  States  prior  to  July  1, 1899. 


ACCOUNTS  FOR  ERECTING  A  BUILDING  FOR  THE 
GOVERNMENT  PRINTING  OFFICE. 

Accounts  for  disbursements  for  erecting  the  building  authorized  by  the 
act  of  March  3, 1899,  to  be  erected,  under  the  direction  of  the  Chief  of 
Engineers  of  the  Army,  for  the  Government  Printing  Office  in  the  Dis- 
trict of  Columbia,  are  within  the  jurisdiction  of  the  Auditor  for  the 
State  and  other  Departments. 

(Decision  by  Comptroller  Tracewell,  December  13, 1899.) 

The  Chief  of  Engineers,  United  States  Army,  after  exami- 
nation and  approval  by  himself,  transmitted  to  the  Auditor  for 
the  War  Department  for  settlement  the  accounts  of  Lieut. 
John  S.  Sewell,  Corps  of  Engineers,  under  the  appropriation 
made  in  the  sundry  civil  act  of  March  3, 1899  (30,  Stat.,  1120), 
for  the  erection  of  a  building  for  the  Government  Printing 
Office.  The  Auditor  decides  that  he  is  without  authority 
under  the  law  to  settle  these  accounts,  and  has  reported  his 
decision  to  this  office  for  approval,  disapproval,  or  modification. 

The  act  referred  to  provides — 

"That  the  building  herein  provided  for  shall  be  erected 
under  the  direction  and  supervision  of  the  Chief  of  Engineers 
of  the  Army,  by  contract  or  hired  labor,  or  both,  as  may  be 
to  the  best  interests  of  the  United  States,  and  upon  plans  and 
specifications  to  be  prepared  by  him  and  approved  by  the  Pub- 
lic Printer.  And  the  said  Chief  of  Engineers  is  hereby  author- 
ized to  enter  into  a  contract  or  contracts  for  the  construction 
of  the  whole  or  any  part  of  said  building  and  for  the  removal 
of  the  old  dwellings  and  other  buildings  now  standing  upon 
said  land,  subject  to  appropriations  to-  be  made  therefor  by 
Congress,  and  he  shall  also  have  the  employment  of  all  per- 
sous  connected  with  the  work:  Provided,  however,  That  the 
selection  and  appointment  of  a  competent  architect  to  orepare 
the  plans  and  specifications  for  the  elevations  of  said  building 
shall  be  made  by  the  said  Chief  of  Engineers  and  the  Public 
Printer  jointly. 

"  Toward  the  construction  of  said  building  and  for  each  and 
every  purpose  connected  therewith,  including  the  cost  of  all 
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professional  and  other  personal  services  that  the  Chief  of  Engi- 
neers of  the  Army  may  deem  necessary,  and  for  the  rent  of 
office  rooms  in  a  locality  convenient  to  the  work,  three  hundred 
and  fifty  thousand  dollars,  to  be  immediately  available.  This 
appropriation  and  all  appropriations  which  may  hereafter  be 
made  for  this  purpose  shall  be  expended  under  the  direction 
and  supervision  of  the  said  Chief  of  Engineers." 

The  second  paragraph  of  section  7  of  the  act  of  July  31, 
1894  (28  Stat.,  206),  provides  that— 

"The  Auditor  ibr  the  War  Department  shall  receive  and 
examine  all  accounts  *  *  *  relating  to  *  *  *  public 
buildings  and  grounds  under  the  Chief  of  Engineers,  *  *  * 
and  to  all  other  business  within  the  jurisdiction  of  the  Depart- 
ment of  War." 

The  fifth  paragraph  provides  that — 

uThe  Auditor  for  the  State  and  other  Departments  shall 
receive  and  examine  all  accounts  *  *  *  relating  to  *  *  * 
the  Public  Printer  *  *  •  and  accounts  of  all  boards,  com- 
missions, and  establishments  of  the  Government  not  within 
the  jurisdiction  of  any  of  the  Executive  Departments." 

That  the  accounts  for  the  building  in  question  are  accounts 
for  a  public  building  "under  the  Chief  of  Engineers"  is  appar- 
ent, but  I  do  not  think  that  the  literalism  of  the  statute  forces 
the  conclusion  that  they  are  accounts  which  must  be  received 
and  examined  by  the  Auditor  for  the  War  Department.  Each 
section  of  the  act  of  July  31,  1894,  *upra>  must  be  construed 
in  connection  with  the  other  sections  of  the  act  as  well  as  with 
other  act**  which  are  in  pari  materia. 

Thus  considered,  1  am  of  the  opinion  that  the  accounts 
referred  to  in  the  second  paragraph  of  section  7  as  accounts 
for  public  buildings  and  grounds  under  the  Chief  of  Engineers 
are  specifically  the  accounts  referred  to  in  sections  1797, 1798, 
1801,  and  1802  of  the  Revised  Statutes,  which  are  as  follows: 

Sec.  1797.  "The  Chief  of  Engineers  shall  have  charge  of 
the  public  buildings  and  grounds  in  the  District  of  Columbia, 
under  such  regulations  as  may  be  prescribed  by  the  President 
through  the  War  Department,  except  those  buildings  and 
grounds  which  are  otherwise  provided  for  by  law." 

Sec.  1798.  "All  estimates  for  public  buildings  and  grounds 
in  charge  of  the  Chief  of  Engineers  shall  be  approved  and  sub- 
mitted by  the  Secretary  of  War,  through  the  Treasury  Depart- 
ment, as  other  estimates,  to  the  two  Houses  of  Congress;  and 
all  appropriations  which  have  been  or  may  be  hereafter  made 
for  repairs  or  improvements  of  the  public  buildings  and  grounds 
in  the  District  of  Columbia,  and  now  in  charge  of  the  Chief  of 
Engineers,  shall  be  expended  under  the  direction  of  the  Secre- 
tary of  War." 
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Sec.  1801.  "He  shall  obey,  in  the  discharge  of  the  duties 
mentioned  in  the  preceding  section,  such  regulations,  pursuant 
to  law,  as  may  be  prescribed  by  the  President,  through  the 
Department  of  War." 

Sec.  1802.  "All  moneys  appropriated  or  hereafter  appro- 
priated for  the  Washington  Aqueduct,  and  for  the  other  pub- 
lic works  in  the  District  of  Columbia,  not  otherwise  expressly 
provided  for  by  law,  shall  be  expended  under  the  direction  of 
the  Secretary  of  War." 

The  public  buildings  therein  referred  to  are  under  the  Chief 
of  Engineers,  but  are  under  his  charge  "under  such  regula- 
tions as  may  be  prescribed  *  *  *  through  the  War  De- 
partment," estimates  and  appropriations  for  which  must  be 
"  approved  and  submitted  by  the  Secretary  of  War,"  and  the 
appropriations  for  which  must  be  "expended  under  the  direc- 
tion of  the  Secretary  of  War."  These  are,  I  think,  the  public 
buildings  to  which  the  act  of  1894  has  reference,  and  it  would 
appear  to  follow  that  unless  the  building  for  the  Government 
Printing  Office,  provided  for  in  the  act  of  March  3, 1899,  supra, 
is  a  public  building  within  the  contemplation  of  the  former  act 
the  accounts  relating  thereto  are  not  placed  thereby  within 
the  jurisdiction  of  the  Auditor  for  the  War  Department  That 
none  of  the  above  conditions  apply  is  evident  from  a  reading 
of  the  act.  The  erection  of  the  building  and  the  expenditure 
of  the  appropriation  are  under  the  exclusive  direction  and 
supervision  of  the  Chief  of  Engineers,  and  the  approval  of  the 
Secretary  of  War  is  not  required  to  regulations,  estimates,  or 
expenditures,  from  which  it  follows  that  the  accounts  there- 
under are  those  of  an  establishment  of  the  Government  not 
within  the  jurisdiction  of  any  of  the  Executive  Departments, 
which  are  required  to  be  received  and  examined  by  the  Auditor 
for  the  State  and  other  Departments. 

The  use  of  the  word  "other"  in  the  act — "other  business 
within  the  jurisdiction  of  the  Department  of  War" — indicates 
clearly  that  Congress  contemplated  that  the  accounts  should 
not  only  be  "  under  the  Chief  of  Engineers,"  but  "  within  the 
jurisdiction  of  the  Department  of  War,"  which  is  true  of  the 
accounts  referred  to  in  section  1797  of  the  Revised  Statutes, 
but  not  of  these  accounts. 

The  Auditor's  decision  that  he  is  without  jurisdiction  is  there- 
fore approved,  and  it  is  held  that  the  accounts  under  consider- 
ation should  be  rendered  to  the  Auditor  for  the  State  and  other 
Departments. 
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In  rendering  this  decision,  I  have  had  in  mind  a  decision  of 
my  predecessor,  made  in  1  Comp.  Dec.,  2,  the  last  paragraph  of 
which  might  be  held  to  indicate  a  somewhat  different  construc- 
tion, but  a  careful  reading  of  that  decision  has  not  changed  my 
views  as  herein  expressed,  especially  in  the  light  of  a  subse- 
quent decision  by  him  (id.,  12)  wherein  it  was  held  that  accounts 
under  an  appropriation  made — 

"To  enable  the  Chief  of  Engineers  of  the  Army,  under  tLe 
direction  of  the  Joint  Committee  on  Printing,  to  repair  the 
Government  Printing  Office,"  etc.  (28  Stat,  420). 

were  within  the  jurisdiction  of  the  Auditor  for  the  State  and 
other  Departments.  While  the  language  of  that  act  differs 
from  that  in  the  present  act,  the  argument  that  the  accounts, 
while  under  the  Chief  of  Engineers,  were  not  controlled  by  that 
fact  alone  may  be  taken  as  strengthening  the  conclusion  herein 
reached. 


MISREPRESENTATIONS   IN  VOUCHERS  OP  AN 
ACCOUNT. 

A  receipt  roll  for  separate  payments  made  by  a  disbursing  officer  to 
several  persons  for  supplies  furnished  by  eaoh  person  for  the  Indian 
service  is  an  aggregation  of  distinct  vouchers,  and  the  receipt  of  each 
person  is  a  voucher  within  the  meaning  of  section  8,  of  the  act  of 
July  4,  1884. 

(Decision  by  Comptroller  Tracewell,  December  15, 1899.) 

Upon  revision  of  the  account  of  Julius  A.  Andrews,  Indian 
agent  at  Lemhi  Agency,  Idaho,  bond  of  August  21,  1894, 
for  period  of  service  from  October  20, 1894,  to  December  20, 
1897,  reopened  by  the  Auditor  for  the  Interior  Department, 
December  4, 1899,  for  the  purpose  of  recharging  the  agent, 
pursuant  to  the  provisions  of  section  8,  Indian  appropriation 
act  of  July  4, 1884  (23  Stat.,  97),  with  certain  amounts  credited 
in  former  settlements  of  his  account,  upon  evidence  showing 
material  misrepresentations  in  the  vouchers  upon  which  such 
credits  were  given,  it  appears  that  the  agent  is  now  recharged 
with  $202.50,  amount  of  voucher  2,  second  quarter,  1897.  This 
voucher  is  in  the  form  of  a  receipt  roil  for  payment  of  sundry 
Indians  for  oats  and  wheat  purchased  from  them.  The  roll 
show*  payment  of  an  aggregate  amount  of  $187.50  for  oats  to 
13  Indians  in  varying  sums  to  each,  ranging  from  $5.37  to 
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♦29.59,  according  to  amount  of  oats  furnished  by  each,  aud 
payment  of  the  aggregate  amount  of  415,  for  wheat,  to  3  Indi- 
ans in  varying  amounts,  making  whole  amount  paid  on  roll 
$202.50.  The  evidence  filed  shows  misrepresentation  as  to  the 
amount  of  wheat  furnished  and  the  sum  paid  therefor,  but  no 
misrepresentation  as  to  the  amount  of  oats  furnished,  aud  the 
sum  paid  therefor. 
The  heading  of  the  roll  is  as  follows: 

44  We,  the  undersigned,  Indians  of  the  Lemhi  Agency,  Idaho, 
do  hereby  acknowledge  to  have  received  this  4th  day  of 
November,  1800,  from  J.  A.  Andrews,  United  States  Indian 
agent,  the  sum  of  money  set  opposite  our  respective  names,  in 
full  payment  of  the  amounts  due  us  for  oats  and  wheat  at  the 
rate  of  1\  and  1£  cents  per  pound,  delivered  during  the  second 
quarter,  1897,  at  Lemhi  Agency,  for  the  purpose  as  specified 
in  this  voucher." 

Opposite  each  payee's  signature  on  the  roll  is  shown  the 
amount  of  grain  furnished  by  and  the  amount  of  money  paid 
to  him.  Upon  the  roil  also  appears  a  copy  of  the  authority  for 
the  purchase. 

The  question  arises  whether  said  roll  is  a  single  voucher 
within  the  meaning  of  sectiou  8,  act  of  July  4,  1884,  supra,  or 
whether  it  should  be  construed  to  be  an  aggregation  of  vouchers 
upon  one  sheet.    The  language  of  said  section  is  as  follows: 

44  That  any  disbursing  or  other  officer  of  the  United  States 
or  other  person  who  shall  knowingly  present,  or  cause  to  be 
presented  any  voucher,  account,  or  claim  to  any  officer  of  the 
United  States  for  approval  or  payment,  or  tor  the  purpose  of 
securing  a  credit  in  any  account  with  the  United  States  relat- 
ing to  any  matter  pertaining  to  the  Indian  service,  which  shall 
contain  any  material  misrepresentation  of  fact  in  regard  to  the 
amount  due  or  paid,  the  name  or  character  of  the  article 
furnished  or  received,  or  the  service  rendered,  or  to  the  date 
of  purchase,  delivery,  or  performance  of  service,  or  in  any 
other  particular,  shall  not  be  entitled  to  payment  or  credit  for 
any  part  of  said  voucher,  account,  or  claim ;  and  if  any  such 
credit  shall  be  given  or  received,  or  payment  made,  the  United 
States  may  recharge  the  same  to  the  officer  or  person  receiv- 
ing the  credit  or  payment,  and  recover  the  amount  from  either 
or  from  both  in  the  same  manner  as  other  debts  due  the  United 
States  are  collected :  Provided,  That  where  an  account  contains 
more  than  one  voucher,  the  foregoing  shall  apply  only  to  such 
vouchers  as  contain  the  misrepresentation:  And  provided 
further,  That  the  officers  and  persons  by  and  between  whom 
the  business  is  transacted  shall,  in  all  civil  actions  in  settlement 
of  account,  be  presumed  to  know  the  facts  in  relation  to  the 
matter  set  forth  in  the  voucher,  account,  or  claim :  And  pro- 
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vided  further.  That  the  foregoing  shall  be  in  addition  to  the 
penalties  now  prescribed  by  law  and  iu  no  way  affect  proceed- 
ings under  existing  law  for  like  offenses.  That  where  practi- 
cable this  section  shall  be  printed  on  the  blank  forms  of 
vouchers  provided  for  general  use." 

The  question  arising  is  not  new.  On  December  12, 1887, 
Second  Comptroller  Butler  decided  that  a  "  receipt  roll "  con- 
taining the  names  of  three  parties  receipting  for  payments 
made  to  them  separately  constituted  a  single  voucher  within 
the  meaning  of  said  section  8.  In  the  course  of  his  decision 
the  Second  Comptroller  says: 

44  It  is  true  this  paper,  called  a  voucher,  contains  the  names 
of  three  persons,  with  a  statement  that  a  separate  amount 
was  paid  to  each,  yet  these  several  sums  have  been  aggre- 
gated and  embraced  in  a  single  certificate  of  the  agent 
wherein  he  claims  to  have  disbursed  the  sum  total,  and  demands 
credit  for  the  same.  He  denominates  it  as  a  voucher  and  files 
it  in  his  account  containing  numerous  other  vouchers,  giving  it 
a  serial  number/7 

•  •••••• 

44  In  whatever  light  the  paper  in  question  may  be  regarded 
as  between  the  agent  and  the  persons  alleged  to  have  been 
paid,  it  seems  clear  that  as  between  the  agent  and  the  Govern- 
ment it  must  be  held  as  one  voucher,  upon  which  credit  for  the 
one  total  sum  is  claimed. 

44  Without  this  statute  the  fraudulent  items  must  be  disal- 
lowed, and  if  the  act  in  question  only  reaches  these  items  it 
effects  no  more  than  would  be  effected  without  it."  (MS.  Dec. 
Second  Comp.,  vol.  55,  pp.  162,  164-165;  see  Digest  Second 
Comp.  Dec.,  vol.  3,  sec.  652.) 

The  foregoing  quotation  from  the  Second  Comptroller's 
decision  apjiears  in  a  letter  addressed  to  the  Secretary  of  the 
Interior  relating  to  vouchers  in  the  account  of  J.  Lee  Hall, 
Indian  agent  at  Kiowa,  Comanche  and  Wichita  Agency.  Sub- 
sequently a  similar  question  appears  to  have  arisen  in  the  Sec- 
ond Comptroller's  Office  upon  final  adjustment  of  the  same 
agent's  accounts,  which  was  stated  by  the  Comptroller  in  a 
letter  dated  March  17, 1893,  addressed  to  the  Secretary  of  the 
Treasury,  and  by  the  latter  referred  to  the  Attorney-General 
for  an  opinion,  which  opinion  was  delivered  by  Attorney- 
General  Olney  under  date  of  April  4, 1893,  and  ran  counter  to 
the  decision  of  Second  Comptroller  Butler,  supra.  In  present- 
ing the  case  to  the  Attorney-General  two  vouchers  were  sub- 
mitted, which  are  treated  separately.     The  second  voucher 
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considered  was  similar  to  that  now  under  consideration  in 
Agent  Andrews's  account.    Of  this  the  Attorney-General  sayB : 

"The  other  question  presented  relates  to  the  small  item  of 
$16,  for  which  the  agent  claims  a  credit  *  *  *  as  money 
paid  to  Thomas  Woodard.  *  *  *  The  pay  roll  in  which 
this  item  occurs  is  a  printed  form  and  entitled  'Pay  roll  of 
irregular  employees,'  and  begins  in  this  way,  *  We,  the  under- 
signed, irregular  employees,  hereby  acknowledge  to  have  re- 
ceived from  J.  Lee  Hall,  United  States  Indian  agent,  the 
amount  set  opposite  to  our  respective  names,  being  in  full  pay- 
ment for  services  rendered  at  the  IL,  O.  and  W.  Agency  during 
the  month  of  July,  August,  and  September,  1886,  signed  in 
triplicate.9 

"The  roll  is  signed  by  12  persons,  and  opposite  the  name  of 
each  one  is  a  statement  of  the  kind  of  work  done  by  him,  the 
number  of  days  he  was  employed  and  at  what  rate  per  day, 
and  the  amount  paid  him.  This  roll  *  *  *  is  referred  to 
as  a  voucher  by  the  agent  in  his  account,  and  is  so  styled  at 
the  foot  of  the  roll  and  in  the  printed  titling  on  the  back  of  it. 

44  The  aggregate  of  all  the  payments  receipted  for  in  this  roll 
i^  $221.75,  and  the  roll  is  referred  to  in  the  agent's  account  as 
a  single  voucher  supporting  a  credit  for  that  amount. 

"The  item  of  $16,  alleged  to  have  been  paid  Thomas  Wood- 
ard, turns  out  to  be  false,  and  the  question  arises  whether  its 
presence  on  the  payroll  destroys  the  effect  of  the  whole  roll  as 
a  voucher  for  the  credit  of  $221.75,  under  section  8  of  the 
act  of  1884,  or  whether  the  law  operates  only  on  the  particular 
item  tainted  with  fraud. 

"  It  seems  clear  that  the  agent  might  have  taken  receipts  ou 
separate  pieces  of  paper  from  the  employees  who  signed  the 
pay  roll,  and  that  under  section  8  of  the  act  of  1884  fraud  in 
any  of  the  receipts  so  taken  would  not  have  destroyed  the 
effect  of  the  others  as  vouchers.  I  am  unable  to  see,  then,  how 
it  can  make  a  material  difference  that  the  agent  has,  for  con- 
venience, taken  all  the  receipts  on  one  piece  of  paper  and  in 
a  way  to  keep  them  as  distinct  from  one  another,  in  every 
material  particular,  as  though  they  had  been  written  on  sep- 
arate pieces  of  paper.  It  seems  to  me,  therefore,  to  be  a  rea- 
sonable interpretation  of  the  proviso  placing  a  restriction  on 
the  penal  effect  of  section  8  of  the  act  of  1884  to  hold  that 
the  receipts  thus  taken  are  so  many  separate  and  distinct 
vouchers  within  the  meaning  of  the  proviso,  and  consequently 
that  under  the  statute  the  fraud  said  to  exist  in  the  receipt 
for  $16  only  operates  to  deprive  the  agent  of  the  right  to 
a  credit  for  any  part  of  that  sum,  leaving  the  other  receipts 
unaffected  as  vouchers."    (20  Op.  Att.  Gen.,  561, 565  et  seq.) 

Following  this  opinion,  which,  as  before  said,  was  delivered 
April  4, 1893,  the  accounts  of  J.  Lee  Hall  were  certified  by  the 
Second  Comptroller  to  be  balanced  and  closed  April  14, 1893,  a 
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large  amount  theretofore  disallowed  or  suspended  under  the 
provisions  of  said  section  8  being  allowed  in  the  settlements. 
(Setts.  467  and  469.) 

Section  8  of  the  act  of  July  4, 1884,  being  in  the  nature  of  a 
penal  statute,  is  subject  to  such  rules  of  strict  construction  as 
are  established  by  the  general  concensus  of  judicial  decisions* 

"  It  has  been  said  that  by  the  phrase '  strict  construction,'  as 
applied  to  penal  statutes,  it  is  not  meant  that  the  judges  will 
disregard  the  intention  or  the  legislature;  it  is  only  intended 
that  where  there  is  a  doubt  the  judiciary  will  not  so  construe 
them  as  to  inflict  a  punishment  which  the  legislature  may  not 
have  intended."    (Sedgwick  on  Construction,  p.  283.) 

While  some  of  the  authorities  carry  the  rule  of  strict  con- 
struction of  penal  statutes  further  than  this,  none,  it  is  believed, 
stop  short  of  such  rule.  Applying  this  rule,  the  opinion  of  the 
Attorney-General  quoted  above  appears  to  be  a  reasonable 
construction. 

In  Second  Comptroller  Butler's  decision  of  December  12, 
1887,  supra,  he  errs  in  part  where  he  says: 

"  Without  this  statute  the  fraudulent  items  must  be  disal- 
lowed, and  if  the  act  in  question  only  reaches  these  items  it 
effects  no  more  than  would  be  effected  without  it." 

A  voucher  containing  a  single  item  is  frequently  found  to 
be  fraudulent  not  in  toto,  but  in  part  only.  In  a  recent  case 
an  agent  purchased  a  span  of  horses  for  9225  and  took  a 
voucher  for  $250,  claiming  credit  for  the  latter  sum.  In  the 
absence  of  section  8  the  voucher  would  have  been  subject  to  a 
disallowance  of  $25  only,  whereas  under  the  statute  the  whole 
voucher  is  subject  to  disallowance. 

So  in  case  of  a  voucher  containing  numerous  items  of  sup- 
plies furnished  or  service  rendered  by  the  same  person.  A  mate- 
rial misrepresentation  as  to  any  one  item  would,  under  the 
statute,  cause  a  disallowance  of  the  whole  voucher,  whereas,  in 
the  absence  of  the  statute,  only  the  item  involved  in  the  mis- 
representation would  be  subject  to  disallowance. 

In  the  case  of  voucher  2  in  the  account  now  under  considera- 
tion the  evidence  filed  against  the  voucher  shows  that  one  of  the 
parties  alleged  to  have  been  paid  for  wheat  actually  delivered 
and  was  paid  for  a  quantity  of  wheat,  but  less  in  amount  than 
claimed  on  the  roll,  while  the  other  two  parties  alleged  to  have 
been  paid  for  wheat  neither  delivered,  nor  were  paid  for  wheat. 
Under  the  statute  the  whole  amouut  alleged  to  have  been  paid 
for  wheat  is  subject  to  disallowance.    In  the  absence  of  the 
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statute  only  the  excess  above  actual  payment  would  be  subject 
to  disallowance. 

The  substitution  of  a  pay  roll  for  single  vouchers  in  such 
transactions  in  the  Indian  Service  is  a  matter  of  Indian  Office 
regulations,  established  since  July  4, 1884.  To  hold  that  pay- 
ments in  this  form  subject  agents  to  penalties  under  the  statute 
which  they  would  not  incur  if  payments  for  like  services  or 
supplies  were  made  on  single  vouchers,  as  formerly,  would  be, 
I  think,  an  unreasonable  construction.  It  is,  therefore,  held 
that  a  receipt  roll  showing  separate  payments  to  several  parties, 
and  establishing  the  quid  pro  quo  in  each  case,  is  an  aggrega- 
tion of  vouchers,  and  the  receipt  of  each  party  is  a  voucher 
within  the  meaning  of  the  first  proviso  of  section  8,  act  of 
July  4, 1884,  supra. 

The  above-described  pay  roll,  called  voucher  2,  in  the  account 
of  Agent  Andrews,  showing  payment  of  $202.50,  is  au  aggre- 
gation of  vouchers  and  is  subject  to  disallowance  of  $15  only. 


OFFICE  EXPENSES  OF  A  DISTRICT  ATTORNEY. 

The  cost  of  telegrams  relating  to  leave  of  absence  of  an  assistant  district 
attorney  is  not  an  office  expense  of  the  district  attorney;  bnt  even  if 
it  were,  the  accounting  officers  would  not  be  authorized  to  allow  it 
unless  it  was  approved  by  the  Attorney-General. 

(Decision  by  Comptroller  Tracewell,  December  16, 1899.) 

The  Auditor  for  the  State  and  other  Departments,  in  the 
settlement  of  the  expense  account  of  William  B.  Rodgers, 
United  States  district  attorney  for  the  district  of  Montana,  for 
the  quarter  ending  June  30, 1899,  allowed  charges  aggregating 
75  cents  for  two  telegrams,  the  purport  of  which  will  be  here- 
iuafter  seen. 

From  this  allowance  the  Attorney-General  appeals  upon  the 
following  grounds,  as  stated  in  his  request: 

"The  expense  account  rendered  by  William  B.  Rodgers, 
United  States  attorney  for  the  district  of  Montana,  for  the 
quarter  ended  June  30, 1809,  had  included  therein  charges  for 
two  telegrams,  relative  to  leave  of  absence  of  John  C.  English, 
assistant.  United  States  attorney  for  the  district  of  Montana. 
This  Department,  having  ruled  that  charges  of  this  nature 
should  be  borne  by  the  party  seeking  the  leave,  deducted  the 
cost  of  said  telegrams  from  the  accouut." 
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Upon  receipt  of  the  Attorney-General's  request,  1,  by  letter, 
transmitted  a  copy  thereof  to  Mr.  Rodgers,  but  have  received 
no  reply  thereto,  although  more  than  two  months  have  elapsed 
since  my  letter  was  written. 

The  Auditor  in  his  report  on  the  appeal  says  that  similar 
charges  disallowed  by  him  in  the  accounts  of  United  States 
Marshal  Foraker  were  restored  by  me  on  appeal  by  the 
marshal,  and  the  allowance  of  the  charges  now  under  consid- 
eration was  evidently  based  on  my  ruling  on  that  appeal. 

There  are  two  very  material  differences  between  the  case  at 
bar  and  the  Foraker  case. 

In  the  Foraker  case  the  telegrams  were  sent  by  and  to  the 
marshal,  for  whom  necessary  office  expenses  are  provided 
when  authorized  by  the  Attorney -General  (sec.  14,  act  of  May 
28, 1896,29  Stat.,  183),  and  the  expenses  claimed  were  approved 
by  the  Attorney-General,  while  in  the  present  case  the  tele- 
grams were  sent  by  and  to  the  assistant  district  attorney,  for 
whom  no  provision  is  made  for  office  expenses,  and  the  expendi- 
ture was  not  approved  by  the  Attorney-General,  although 
charged  as  an  office  expense  of  the  district  attorney,  for  whom 
such  provision  is  made.    (Sec.  14,  supra.) 

If  these  telegrams  had  been  sent  by  the  district  attorney  in 
his  own  behalf  a  different  question  would  be  presented;  but 
even  if  this  were  the  case,  I  do  not  think  the  accounting  offi- 
cers should  or  have  the  right  to  "allow  it  in  the  face  of  the 
Attorney-General's  special  disapproval.  This  is  in  line  with 
the  long-continued  practice  not  to  allow  credit  under  appro- 
priations for  "  Miscellaneous  expenses,  United  States  courts/7 
or  "  Support  of  prisoners,  United  States  courts,"  or  for  office 
expenses  in  the  settlement  of  accounts  for  excess  of  emolu- 
ments, without  the  approval  of  that  officer,  these  expenditures 
being  under  his  supervision  and  subject  to  his  approval. 

But  independent  of  all  this,  I  do  not  think  the  cost  of  these 
telegrams  is  an  expense  of  the  district  attorney's  office.  They 
were  neither  sent  by  nor  through  him,  nor  did  they  relate  to 
any  business  connected  with  the  office;  and,  further,  they  were 
not  even  an  expense  of  the  district  attorney. 

The  action  of  the  Auditor  is  reversed,  aud  the  amount,  75 
cents,  allowed  for  these  telegrams  will  be  recharged  on  this 
revision. 
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AN  ADDITIONAL  DISBURSING  OFFICER  FOB  THE 
BOABD  OF  MANAGEMENT  OF  THE  PAN-AMERI- 
CAN EXPOSITION. 

In  the  provision  in  the  act  of  March  3, 1899,  which  authorizes  the  board 
of  management  of  the  Government  exhibit  of  the  Pan-American 
Exposition  of  1901  to  "appoint  its  secretary,  disbursing  officer,  and 
such  other  officers  as  it  may  deem  necessary,"  the  words  "and  such 
other  officers"  mean  officers  other  than  the  secretary  and  disbursing 
officer  specifically  provided  for,  and  do  not  authorize  the  board  to 
appoint  more  than  one  disbursing  officer. 

Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  December 

19, 1899. 

By  your  reference  of  the  14th  instant,  of  a  communication 
from  the  chairman  of  the  board  of  management  of  the  United 
States  Government  exhibit  of  the  Pan-American  Exposition 
of  1901,  yon  request  my  decision  of  the  question  whether, 
under  the  act  of  March  3,  1899  (30  Stat.,  1022),  more  than 
one  disbursing  officer  can  be  appointed  for  the  disbursement 
of  the  appropriation  therein  made  "for  the  maintenance,  care, 
etc.,  of  the  Government  exhibit"  which  the  act  provides  shall 
be  made  at  the  said  exposition. 

The  act  provides  for  a  board  of  management  and  authorizes 
the  board  to  " appoint  its* secretary,  disbursing  officer,  and 
such  other  officers  as  it  may  deem  necessary." 

The  act  also  contains  the  following  provisions  relating  to 
the  disbursing  officer  so  provided  for: 

"The  disbursing  officer  shall  give  bond  in  the  sum  of  twenty 
thousand  dollars  for  the  faithful  performance  of  his  duties,  said 
bond  to  be  approved  by  the  Secretary  of  the  Treasury.  The 
Secretary  of  the  Treasury  shall  advance  to  said  officer,  from 
time  to  time,  under  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe,  a  sum  of  money  from  the  appropria- 
tion for  the  Government  exhibit,  not  exceeding  at  any  one 
time  three-fourths  of  the  penalty  of  his  bond,  to  enable  him 
to  pay  the  expenses  of  said  exhibit  as  authorized  by  the  board 
of  management  herein  created." 

The  act  thus  specifically  provides  for  the  appointment  of 
one  disbursing  officer  only,  and  in  view  of  the  other  provisions 
in  the  act  relating  thereto  1  think  it  is  clear  that  only  one 
disbursing  officer  is  contemplated  by  the  act.  The  chairman 
of  the  board  appears  to  suggest  that  the  provision  for  the 
appointment  by  the  board  of  "such  other  officers  as  it  may 
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deem  necessary"  might  be  construed  to  authorize  the  appoint- 
ment of  an  additional  disbursing  officer.  But  1  think  such  a 
construction  is  inadmissible.  I  think  the  words  "such  other 
officers,"  as  used  therein,  mean  other  than  the  secretary  and 
the  disbursing  officer  specifically  provided  for.  In  the  con- 
struction of  statutes  it  is  a  general  rule  that — 

"  Where  two  words  or  expressions  are  coupled  together,  one 
of  which  generic^lly  includes  the  other,  it  is  obvious  that  the 
more  general  term  is  used  in  a  meaning  excluding  the  specific 
one."    (Black  on  Inter,  of  Laws,  139.) 

I  am  therefore  of  opinion  that  the  board  of  management  is 
not  authorized  to  appoint  an  additional  disbursing  officer. 

The  purpose  of  the  board  in  appointing  a  disbursing  officer 
as  contemplated  is  to  carry  into  effect  a  recommendation  of  a 
special  committee  of  the  board,  as  follows: 

"Resolved,  That  we  recommend  that  the  chairman  of  the 
committee  be  directed  to  employ  a  suitable  person  or  persons, 
and  send  him  or  them  at  once  to  the  Philippine  Islands  with 
instructions  to  make  as  full  a  collection  as  possible,  illustrating 
the  resources,  etc.,  of  the  islands ;  and  that  the  sum  of  $3,000  be 
set  aside  for  this  purpose,  to  become  immediately  available  and 
to  be  expended  under  the  direction  of  the  chairman  of  the 
committee." 

The  chairman  of  the  board  in  his  communication  says  that, 
in  case  the  appointment  of  an  additional  disbursing  officer 
should  not  be  authorized,  "the  board  would  appreciate  any 
suggestion  that  you  might  make  that  would  enable  it  to  pro- 
cure a  collection  from  these  and  other  remote  islands  of  recent 


In  response  to  this  request  it  may  be  suggested  that  if  the 
board  of  management  should  appoint  an  officer  of  the  board  to 
perform  the  duty  of  procuring  the  collection  described,  such 
officer  of  the  board  could  be  designated  by  you  as  a  special 
disbursing  agent  of  this  Department,  without  compensation  as 
such,  and  authorized  to  disburse  the  money  for  the  purchase 
of  such  collection,  including  the  expenses  incident  thereto. 
Such  special  disbursing  agent  should  give  bond  as  provided 
by  section  3614  of  the  Revised  Statutes. 
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FEES  OF  A  CLERK  OF  COURT  FORGIVING  RECEIPTS 
AND  AFFIXING  SEALS. 

The  receipt  given  by  a  clerk  of  court  to  a  marshal  for  moneys  which  the 
marshal  has  paid  to  hi  in  in  pursuance  of  the  act  of  May  28,  1896,  is 
not  a  certificate  or  report  within  the  meaning  of  clause  8  of  section 
828,  Revised  Statutes,  and  the  clerk  is  not  entitled  to  any  fee  therefor. 

A  seal  is  not  necessary  to  authenticate  the  certificate  of  a  clerk  of  court 
which  is  for  the  use  of  officers  of  the  court  only,  and  the  clerk  is  not 
entitled  to  a  fee  for  affixing  a  seal  thereto. 

(Decision  by  Comptroller  Tracewell^  December  20y  1899.) 

The  Auditor  for  the  State  and  other  Departments,  in  the 
settlement  of  the  accounts  of  J.  H.  Finks,  clerk  of  the  United 
States  circuit  and  district  courts  for  the  northern  district  of 
Texas,  for  the  quarters  ending  March  31  and  June  30,  1898, 
made  sundry  disallowances,  from  three  of  which  the  claimant 
now  appeals,  and  which  are  stated  by  him  as  follows: 

"1.  Charges  for  drawing  receipts  in  duplicate  and  given  to 
marshals  for  funds  paid  into  the  clerk's  office. 

"2.  Charges  for  seals  to  copies  or  transcripts  sent  to  other 
points  in  the  district.  , 

"3.  Charges  for  verifying  marshal's  accounts  of  his  dis- 
bursements to  witnesses  and  jurors,  as  for  making  a  copy." 

The  only  unsettled  question  raised  by  the  appeal  relates  to 
the  first  item. 

One  of  the  reasons  given  by  the  Auditor  for  the  disallow- 
ance was  that  "  any  compensation  for  this  service  is  covered 
by  the  commission,"  referring  to  the  1  per  cent  commission 
provided  by  clause  17  of  section  828,  Revised  Statutes,  to  the 
clerk  for  receiving,  keeping,  and  paying  out  money,  etc. 

The  substance  of  the  clerk's  claim  is  that  these  services  are 
not  covered  by  commissions  because  these  "  receipts  are  but 
certificates  or  reports,"  expressly  required  by  the  Department 
of  Justice,  and  are  provided  for  by  clause  8  of  section  828, 
Eevised  Statutes,  citing  United  States  v.  Kurtz  (164  U.  S.,  49), 
in  which  it  is  held  substantially  that  the  commission  of  1  per 
cent  was  not  intended  to  cover  any  fees  to  which  the  clerk 
would  have  been  entitled  if  the  money  had  been  kept  and  dis- 
bursed by  another;  in  other  words,  that  commissions  do  not 
cover  any  fee  for  services  for  which  compensation  is  otherwise 
provided  by  statute;  so  wheu  the  reason  given  for  a  disallow- 
ance is  that  it  is  covered  by  commissions,  it  is  tantamount  to 
alleging  that  no  compensation  is  provided  for  the  services. 
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The  paragraph  relied  on  by  the  clerk  reads  as  follows: 

"  For  entering  any  return,  rule,  order,  continuance,  judgment, 
decree,  or  recognizance,  or  drawing  any  bond,  or  making  any 
record,  certificate,  return,  or  report,  for  each  folio,  fifteen  cents." 

It  is  seen  that  the  only  fee  provided  for  drawing  any  instru- 
ment is  for  drawing  a  bond,  but  it  is  due  to  the  clerk  to  say 
that  he  does  not  claim  these  fees  as  for  drawing  these  duplicate 
certificates,  although  that  is  the  manner  in  which  they  are 
charged,  but  claims  them  as  certificates  or  reports;  and  if  they 
are  the  equivalent  of  them  or  either  of  them,  then  his  propo- 
sition is  correct,  and  the  fees  therefor  should  be  allowed. 

But  I  do  not  think  they  are.  These  proceedings  grow  out  of 
the  changed  condition  of  affairs  brought  about  by  the  act  of 
May  28,  1896  (29  Stat,  179),  whereby  marshals,  after  haviug 
been  provided  salaries,  are  required  to  turn  over  to  the  clerk 
all  fees  and  costs  collected  by  them ;  and  the  duplicate  receipts 
referred  to  are  those  given  him  by  the  clerk  upon  blanks  sent 
him  by  the  Department  of  Justice  for  this  class  of  funds,  one 
of  which  is  retained  by  the  marshal  and  the  other  forwarded 
to  the  Department  with  his  accounts;  aud  it  would  be  a  great 
stretch  of  construction  to  hold  that  these  receipts  stand  in  the 
same  relation  to  the  clerk  as  if  he  had  actually  prepared  and 
issued  them,  even  if  a  fee  were  provided  for  this  class  of 
service. 

Without  going  further  into  the  consideration  of  this  matter 
1  hold  that  these  receipts  are  neither  certificates  nor  reports 
withiu  the  meaning  of  the  statute  cited  and  that  there  is  no 
fee  provided  by  law  for  signing  or  giving  them. 

2.  There  are  five  places  of  holding  the  courts  of  this  dis- 
trict, and  the  disallowances  by  this  item  are  for  seals  to  copies 
of  rules,  orders  transferring  cases  for  trial,  etc.,  sent  from  one 
place  of  holding  court  to  other  places  of  holding  court  in  the 
same  district.  The  clerk  says  that  the  seal  gives  verity  to  the 
certificate,  and  that  under  the  practice  and  decisions  in  Texas 
no  clerk's  certificate  is  good  unless  the  seal  is  affixed. 

However  that  may  be,  the  rule  does  not  apply  to  the  certifi- 
cates of  clerks  of  United  States  courts. 

Under  our  statutes  the  certificate  and  seal  are  entirely 
separate  and  apart. 

In  Singleton  v.  United  States  (22  Ot.  01.,  118),  a  Texas  case, 
it  is  held  that  seals  are  unnecessary  to  certificates  from  the 
clerk  to  the  marshal,  and  in  United  States  v.  Van  Duzee  (140 
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TJ.  S.,  169)  the  same  doctrine,  that  is,  that  certificates  may  be 
and  in  certain  cases  are  good  without  seals,  is  held. 

Following  this,  together  with  that  other  well-recognized 
doctrine  that  it  is  not  necessary  for  the  court  to  certify  to 
itself  or  its  officers,  the  accounting  officers,  since  the  rendition 
of  those  decisions,  have  invariably  disallowed  charges  for  seals, 
unless  the  matter  certified  went  outside  of  the  court  or  its 
officers. 

I  see  no  good  reason  to  disturb  this  practice  in  this  case,  and 
this  disallowance  is  approved. 

3.  This  matter  has  been  recently  considered  in  the  revision 
of  the  case  of  Marvin,  clerk  (6  Oomp.  Dec.,  382-384  et  seq.),  upon 
exactly  the  same  state  of  facts,  for  although  the  clerk  claims 
in  his  brief  that  the  charges  for  this  verification  are  "as  for 
making  a  copy,"  yet  by  an  inspection  of  his  accounts  it  is  found 
that  the  charge  is  not  for  copy  at  10  cents  a  folio,  but  as  for 
originals  at  15  cents  a  folio,  so  I  conclude  that  he  did  not  use 
the  term  "copy  n  in  its  technical  sense,  but  in  its  general  sense, 
as,  for  instance,  the  copy  of  a  book. 

In  the  Marvin  case  it  was  held  that  the  examination  of  the 
records  for  the  purpose  of  testing  the  verity  of  the  rolls  pre- 
sented by  the  marshal  did  not  constitute  those  rolls  a  part 
and  parcel  of  the  certificate  indorsed  thereon  by  the  clerk,  and 
the  same  rule  applies  here,  and  would  also  apply  if  the  rolls 
were  charged  for  here  as  copies. 

It  follows  therefore  that  this  disallowance  must  also  be 
approved. 


FACTS  STATED  BY  AN  AUDITOR  IN  REPORTING  A 
DECISION  MADE  BY  HIM. 

An  approval  by  the  Comptroller  of  a  decision  by  the  Auditor  for  the  Treas- 
ury Department,  making  an  original  construction  of  a  statute,  in  the 
settlement  of  a  claim  for  the  refundment  of  an  internal-revenue  tax 
alleged  to  have  been  erroneously  collected,  is  applicable  to  the  state 
of  facts  only  which  is  set  forth  by  the  Auditor  in  reporting  his  decision, 
and  it  can  not  have  any  force  unless  such  state  of  facts  has  been  found 
by  the  Commissioner  of  Internal  Revenue,  his  finding  of  facts  under 
section  3220,  Revised  Statutes,  being  conclusive. 

(Decision  by  Comptroller  Tracewell,  December  20, 1899.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute. 
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On  September  19, 1898,  John  Mazenek,  of  Alma,  111.,  paid  a 
tax  which  had  been  assessed  against  him  as  a  banker  by  the 
Commissioner  of  Internal  Revenue  for  the  eleven  months  ending 
June  30,  1899,  amounting  to  $45.84.  On  June  20,  1899,  he 
made  claim  for  a  refundment  of  the  amount  so  paid  on  the 
ground  that  he  was  not  a  banker.  In  his  claim  he  makes  the 
following  statement  under  oath: 

"I  am  not  doing  any  banking  business,  but  I  receive 
deposits;  that  is,  the  Chicago  commission  merchants  send  me 
bank  checks  all  the  way  from  f  25  to  $100  as  deposits,  and 
then  they  send  the  shippers9  orders  drawn  on  me  for  lar^e  or 
small  amounts,  and  that  is  all  the  business  I  do  in  banking." 

He  also  transmits  a  specimen  of  the  orders  to  which  he  refers, 
which  is  in  the  form  of  a  check  or  draft,  being  an  order  upon 
him  for  the  payment  of  a  specified  sum  of  money  to  the  order 
of  a  person  named. 

His  claim  appears  to  have  been  filed  in  the  office  of  the  Com- 
missioner of  Internal  Revenue,  July  27, 1899,  and  on  October 
31, 1899,  he  executed  an  affidavit  in  which  he  states  in  the 
terms  of  the  statute  that  he-— 

"  Was  not  engaged  as  banker  or  broker  having  a  place  of 
business  where  credits  are  opened  by  the  deposit  or  collection 
of  money  or  currency  subject  to  be  paid  or  remitted  upon 
draft,  check,  or  order,"  etc. 

It  also  appears  that  his  claim  was  allowed  by  the  Commis- 
sioner of  Internal  Revenue,  under  section  3220  of  the  Revised 
Statutes,  but  the  finding  of  facts  made  by  the  Commissioner 
is  not  filed  with  the  claim. 

The  act  of  June  13, 1898,  section  2,  subdivision  1  (30  Stat., 
448),  contains  the  following  provision : 

"Bankers  *  *  *  shall  pay  fifty  dollars  •  •  *,  Every 
person,  firm,  or  company  *  *  *  having  a  place  of  business 
where  credits  are  opened  by  the  deposit  or  collection  of  money 
or  currency,  subject  to  be  paid  or  remitted  upon  draft,  check, 
or  order,    *    *    *    shall  be  a  banker  under  this  act." 

The  Auditor,  in  reporting  his  decision,  refers  to  and  substan- 
tially recites  the  statement  of  facts  made  by  the  claimant  in 
his  claim  when  filed,  and  says: 

"  I  have  decided,  upon  this  statement  of  facts,  that  the  claim- 
ant is  a  banker  as  defined  by  the  above  act." 

Upon  this  statement  of  facts,  if  these  are  the  facts  which 
have  been  found  by  the  Commissioner  of  Internal  Revenue,  the 
decision  of  the  Auditor  is  approved.    But  in  view  of  the  state- 
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ment  of  facts  made  by  the  claimant  in  his  affidavit  executed  on 
October  31, 1899,  supra,  and  in  the  absence  of  the  finding  of 
facts  made  by  the  Commissioner,  which  finding  of  facts  is  con- 
clusive as  to  tne  facts  in  this  case  (6  Gomp.  Dec.,  259),  it  is  to 
be  understood  that  my  approval  of  this  decision  is  not  appli- 
cable to  a  state  of  facts  differing  in  any  material  particular 
from  the  statement  of  facts  made  by  the  Auditor. 


LEAVE  OF  ABSENCE  TO  AN  OEFICEB  AFTEE  HE 
HAS  BEEN  SEPARATED  FROM  THE  SERVICE. 

The  grantiog  of  a  leave  of  absence,  with  pay,  to  an  officer  after  he  has 
been  separated  from  the  service  is  unauthorized. 

(Comptroller  Tracetcell  to  the  Secretary  of  the  Treasury, 
December  21, 1899.) 

By  your  reference  of  November  24, 1899,  you  request  my 
decision  of  the  question  whether  leave  of  absence  with  pay  at 
the  rate  of  $1,200  per  annum  can  be  lawfully  granted  to  Mr. 
William  H.  Legg,  former  deputy  collector  of  internal-revenue 
in  the  district  of  Maryland. 

It  appears  that  Mr.  Legg  was  appointed  deputy  collector  at 
a  salary  of  $1,400  per  annum  on  June  1,  1894,  and  served  con- 
tinuously in  that  capacity  until  September  30,  1897.  The 
Commissioner  of  Internal-Revenue,  in  a  communication  dated 
November  16, 1899,  states  that — 

"On  the  1st  of  October,  1897,  William  H.  Parlett  suc- 
ceeded to  the  office  of  collector  of  that  district.  He  did  not 
at  once  reappoint  Mr.  Legg,  but  later,  to  wit,  on  the  23d  of 
November,  1897,  he  issued  a  temporary  appointment  to  him  as 
deputy  collector,  under  which  temporary  appointment  Mr. 
Legg  served  until  September  28, 1898,  when  he  was  suspended 
from  duty  by  the  collector,  and  remained  under  suspension 
until  February  2,  1899.  On  the  latter  date  the  collector  ad- 
dressed him  a  letter  separating  him  from  the  service  to  take 
effect  from  the  date  of  suspension,  viz,  September  L'8, 1898. 

"Mr.  Legg  states  that  during  the  period  of  his  service  as 
deputy  he  had  no  leave  of  absence,  and  the  collector  certifies 
to  the  correctness  of  this  statement. 

"In  view  of  the  fact  that  this  deputy  did  not  eiyoy  the 
privilege  of  a  leave  of  absence  during  the  four  or  five  years 
of  his  service,  and  the  further  fact  that  his  dismissal,  instead 
of  taking  effect  on  or  after  the  date  issued,  was  made  effective 
from  the  date  of  suspension,  four  months  previous,  this  office 
desires  to  recommend,  if  within  the  law,  that  Mr.  Legg  be 
allowed  two  months'  pay  at  the  rate  of  $1,200  per  annum,  and 


Digitized  byLjOOQlC 


COMMERCIAL   BROKERS.  545 

will  recommend  to  the  honorable  Secretary  an  allowance  for 
that  purpose. 

"  Before  taking  this  action  1  respectfully  request  an  advance 
opinion  from  the  honorable  Comptroller  in  the  case." 

By  the  term  " leave  of  absence"  is  understood  permission 
granted  to  an  officer  or  employee  to  be  absent  from  duty.  In 
its  primary  sense  it  undoubtedly  implies  the  granting  of  such 
permission  prior  to  the  absence.  But  under  particular  circum- 
stances, especially  in  case  of  sickness,  in  which  the  cause  and 
the  length  of  the  absence  can  only  be  established  after  the 
absence  has  occurred,  it  has  been  held  that  leave  may  be 
granted  subsequently,  and  where  a  period  of  sickness  was  con- 
tinuous with  the  period  of  service  that  such  leave  could  be 
granted  after  the  termination  of  the  service.  (4  Gomp.  Dec., 
506.)  It  is  to  be  observed,  however,  that  the  absence  in  the 
case  referred  to  occurred  during  the  period  of  service.  But  in 
the  case  now  under  consideration  it  is  understood  that  the 
deputy  collector  was  not  absent  during  his  period  of  service, 
and  that  the  question  submitted  contemplates  granting  him  a 
leave  of  absence  for  a  period  subsequent  to  the  date  of  his 
separation  from  the  service.  To  grant  a  leave  of  absence  to 
an  officer  or  employee  means  to  authorize  him  to  be  absent 
from  duty;  but  where  a  person  has  no  duty  to  perform,  such 
authority  would  seem  to  be  unnecessary.  If  the  purpose  of 
such  leave  is  to  authorize  payment  of  compensation  for  a  period 
after  the  deputy  was  separated  from  the  service,  I  do  not  think 
the  granting  of  the  leave  would  be  authorized.  Such  a  pay- 
ment would  be  a  gratuity,  and  however  deserved  it  may  be  in 
this  instance  I  am  not  aware  of  any  law  which  makes  provision 
therefor. 

I  have  the  honor,  therefore,  to  reply  to  your  question  in  the 
negative.  

COMMERCIAL  BROKERS. 

The  provision  in  the  act  of  Jnne  13, 1898,  imposing  internal-revenue  taxes, 
that  "every  person  *  *  *  whose  business  it  is  as  a  broker  to  nego- 
tiate sales  or  purchases  of  goods/'  etc.,  shall  be  regarded  as  a  com- 
mercial broker,  means  a  person  whose  business  it  is  to  negotiate  such 
sales  or  purchases  for  others,  without  having  custody  of  the  goods. 

(Decision  by  Comptroller  Tracewell,  December  21^  1899.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute. 
22184— Vol.  6 35 


Digitized  byLjOOQlC 


546  DECISIONS   OP   THE   COMPTROLLER. 

Paragraph  4  of  section  2  of  the  act  of  Jane  13, 1898  (30  Stat., 
448-449),  imposes  annually  a  si>ecial  internal-revenue  tax  on 
commercial  brokers  as  follows: 

"Commercial  brokers  shall  pay  twenty  dollars.  Every  per- 
son, firm,  or  company  whose  business  it  is  as  a  broker  to  nego- 
tiate sales  or  purchases  of  goods,  wares,  produce,  or  merchan- 
dise, *  *  *  shall  be  regarded  as  a  commercial  broker 
under  this  act." 

Simon  Levi,  of  San  Diego,  Gal.,  paid  the  special  tax  of  $20 
imposed  by  this  provision  on  commercial  brokers,  for  the 
period  from  July  28, 1898,  to  June  30, 1899,  by  the  purchase  of 
a  stamp  on  July  27, 1898,  and  on  June  16, 1899,  submitted  a 
claim  for  the  redemption  of  said  stamp,  as  provided  by  section 
3426  of  the  Revised  Statutes,  as  amended  by  the  act  of  March 
1, 1879  (20  Stat,  349).  In  support  of  his  claim  he  states  under 
oath  that —  . 

"  They  are  not  commercial  brokers  as  defined  by  the  act  of 
June  13, 1898,  and  by  decisions  of  the  Commissioner  of  Internal 
Bevenue.  They  buy  and  sell  all  kinds  of  country  fruits  and 
produce.  They  receive  consignments  of  fruits  and  produce  to 
sell  on  commission.  They  do  not  as  a  broker  negotiate  sales 
or  purchase  of  goods,  wares,  or  merchandise  except  as  above 
stated." 

He  also  further  states  under  oath  that — 

"  He  had  in  his  possession  all  goods,  wares,  produce,  or  mer- 
chandise the  sales  or  purchases  of  which  have  been  negotiated 
by  him  on  commission  from  and  including  July  1, 1898,  to  June 
30, 1899." 

In  reporting  his  decision  the  Auditor,  referring  to  the  above 
provision  in  the  act  of  June  13, 1898,  says: 

"  I  have  decided  that  the  claimant  is  a  commercial  broker 
under  the  above  definition,  on  the  ground  that  the  ownership 
of  these  goods  did  not  pass  to  the  claimant.  When  the  owner- 
ship vests  in  a  person,  that  person  becomes  a  merchant  and  not 
a  commercial  broker,  but  where  he  has  the  possession  (for  pur- 
poses of  trade)  but  never  the  ownership,  he  is  a  commercial 
broker,  and  as  such  liable  to  the  special  tax." 

In  the  definition  of  a  commercial  broker  in  the  act  of  June  13, 
1898, supra,  the  term  is  restricted  to  a  person,  firm,  or  company 
whose  business  it  is  u  as  a  broker"  to  negotiate  sales  of  goods, 
etc. 

In  Story  on  Agency  it  is  said : 

"  Properly  speaking,  a  broker  is  a  mere  negotiator  between 
the  other  parties,  and  he  never  acts  in  his  own  name,  but  in 
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tbe  names  of  those  who  employ  him.  Where  he  is  employed  to 
bay  or  sell  goods  he  is  not  intrusted  with  the  cnstody  or  pos- 
session of  them  and  is  not  authorized  to  buy  or  sell  them  in 
his  own  name."    (Id.,  sec.  28.) 

In  Slack  v.  Tucker  (23  Wall.,  330)  the  Supreme  Court,  in 
distinguishing  between  a  commission  merchant  and  a  broker, 
said: 

"  The  difference  between  a  factor  or  commission  merchant 
and  a  broker  is  stated  by  all  the  books  to  be  this:  A  factor 
may  buy  and  sell  in  his  own  name,  and  he  has  the  goods  in  his 
possession,  while  a  broker,  as  such,  can  not  ordinarily  buy  or 
sell  in  his  own  name,  and  has  no  possession  of  the  goods  sold." 

That  the  words  "as  a  broker"  in  the  above  provision  of  the 
act  of  June  13, 1898,  were  used  in  this  well-understood  sense 
is  made  clear  by  the  legislation  on  the  same  subject.  Para- 
graph 2  of  the  same  section  of  this  act  provides  as  follows: 

"Brokers  shall  pay  fifty  dollars.  Every  person,  firm,  or 
company  whose  business  it  is  to  negotiate  purchases  or  sales 
of  stocks,  bonds,  exchange,  bullion,  coined  money,  bank  notes, 
promissory  notes,  or  other  securities,  for  themselves  or  others, 
shall  be  regarded  as  a  broker." 

A  similar  provision  was  contained  in  the  act  of  June  30, 1864 
(13  Stat.,  252),  except  that  it  did  not  include  the  words  "  for 
themselves  or  others."  By  the  act  of  March  3, 1865  (id.,  472), 
this  provision  was  amended  by  inserting  the  words  "for  them- 
selves or  others." 

In  Warren  v.  Shook  (91  U.  S.,  710)  the  Supreme  Court,  in 
construing  this  provision  as  amended,  said: 

"Ordinarily  the  term  'broker' is  applied  to  one  acting  for 
others ;  but  the  part  of  the  definition  which  speaks  of  purchases 
and  sales  for  himself  is  equally  important  as  that  which  speaks 
of  sales  and  purchases  for  others." 

1  think  this  legislation  renders  it  clear  that  Congress  used 
the  term  "broker"  in  the  customary  sense,  and  that  in  the 
definition  of  a  commercial  broker,  supra,  the  language  "every 
person  •  •  •  whose  business  it  is  a*  a  broker  to  negotiate 
sales  or  purchases  of  goods,"  etc.,  means  a  person  whose  busi- 
ness it  is  to  negotiate  such  sales  or  purchases  for  others,  with- 
out having  custody  of  the  goods.  I  am  therefore  of  opinion 
that  the  claimant  in  this  case  was  not  a  commercial  broker, 
within  the  meaning  of  this  statute. 

The  decision  of  the  Auditor  is  disapproved. 
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EXPENSES  IN  LIEU  OF  MILEAGE  TO  FIELD  DEPUTY 
MAESH ALS  IN  THE  INDIAN  TERRITORY. 

In  actions  in  the  Indian  Territory  in  which  the  United  8tatea  is  not  a 
party,  mileage  in  going  to  serve  a  writ  and  in  returning  to  the  place 
where  the  writ  is  issued  being  authorized  by  the  statutes  of  Arkansas, 
a  field  deputy  marshal  is  authorized  to  receive  actual  expenses  in  lien 
thereof  for  such  travel  actually  performed. 

(Comptroller  Tracetcell  to  United  States  marshal  at  Muscogee, 
Ind.  T.,  December  22, 1899.) 

Your  letter  of  the  24th  ultimo  is  received.  Referring  to  the 
vouchers  of  field  deputies  heretofore  submitted  in  your  letter 
of  November  10, 1899,  you  are  advised  that  in  the  forcible 
entry  and  detainer  case,  Sam  Zeno  v.  John  Stevens,  voucher 
of  Deputy  D.  M.  Webb,  following  the  decision  In  re  Hammer, 
November  14, 1899,  the  charge  for  summoning  appraiser,  not 
being  provided  for  by  the  Arkansas  statutes,  can  not  be  allowed. 

In  that  decision  I  held,  after  a  careful  consideration  of  the 
laws  affecting  the  various  questions  involved — 

"  that  where  the  action  is  one  in  which  the  United  States  is  a 
party  the  Federal  fee  bill  should  apply;  if  not  a  party,  then 
the  Arkansas  fee  bill  should  apply.'' 

But  that  decision  related  to  fees  in  civil  actions. 

The  inquiry  you  now  make  is,  in  the  same  kind  of  actions — 

"  whether  or  not  expenses  in  lieu  of  mileage  can  be  allowed, 
or  if  travel  to  serve  is  6  cents  per  mile  rather  than  5  cents  cir- 
cular mileage,  as  provided  under  section  3247  of  Mansfield's 
Digest,  Laws  of  Arkansas." 

That  section  "  provides  for  mileage  in  serving  each  writ, 
process,  notice,  subpoena,  or  rule,  except  county  matters,  for 
each  mile  circular,  five  cents." 

It  further  provides  that — 

"  If  more  persons  than  one  are  named  in  a  writ,  process,  or 
subpoena,  the  mileage  in  serving  the  same  shall  be  computed 
from  the  place  where  the  court  is  held  to  the  place  of  serving 
which  shall  be  the  most  remote,  adding  thereto  the  extra  travel 
which  shall  be  necessary  to  serve  it  on  the  others;  and  in  no 
case  shall  fees  for  mileage  be  allowed  unless  the  travel  has  been 
actually  performed." 

Under  the  decisions  of  this  office,  expenses  in  lieu  of  mileage 
are  allowed  as  and  for  the  distance  for  which  mileage  only  is 
allowable,  which  under  the  Federal  fee  bill  is  for  going  to  serve 
only,  except  that  where  the  writ  served  is  returned  to  the  place 
where  it  issued  or  is  returnable,  that  then  mileage  or  expenses 
in  lieu  of  mileage  will  be  allowed  if  travel  to  make  return  of 
such  writ  is  actually  made. 
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Under  the  Arkansas  statutes,  mileage  being  allowable  for 
what  may  be  considered  both  ways,  by  the  use  of  the  word 
"  circular,"  expenses  in  lieu  thereof  are  allowable  going  to  serve 
a  writ  and  returning  after  such  service  to  the  place  where  such 
writ  issued,  if  travel  is  actually  made. 

On  this  principle,  in  the  vouchers  submitted  the  expenses 
iu  lieu  of  mileage  in  the  following  cases,  the  places  where  the 
writs  were  received  and  issued  being  identical  with  the  places 
where  they  were  returnable  and  the  travel  apparently  actu- 
ally made,  are  allowed,  viz :  In  the  voucher  of  Deputy  J.  8. 
O'Brien,  McCrdken  v.  McCall  et  al.,  and  in  the  voucher  of 
Deputy  D.  M.  Webb,  Sam  Zeno  v.  John  Stevens  and  Wheeler 
Corrugating  Co.  v.  M .  L.  Patterson,  subject,  however,  to  the 
usual  examination  of  the  accounting  officers  as  to  the  necessary 
evidence  to  prove  the  correctness  of  the  charges  made. 

In  the  voucher  of  Deputy  David  Adams,  James  B.  White, 
Guardian,  v.  Doc  Tidmore  et  ah,  the  writs  were  received  at 
Muscogee,  issued  at  and  returnable  to  Wagoner,  and  accord- 
ing to  the  Arkansas  fee  bill,  allowing  mileage  circular  to  be 
computed  from  the  place  where  court  is  held  (Wagoner)  to  the 
place  of  service,  and  as  no  fees  for  mileage  are  allowed  unless 
the  travel  has  been  actually  performed,  the  conclusion  would 
seem  to  be  inevitable  that  the  expenses  in  lieu  of  mileage  in 
that  case  are  not  allowable  as  charged  after  the  service  of  the 
writs  on  the  person  last  served. 


INSANITY  OF  AN  OFFICER. 

The  insanity  of  an  officer  does  not  ipso  facto  operate  to  remove  him  from 
office. 

(Decision  by  Comptroller  Tracetcell,  December  26, 1899.) 

The  Auditor  for  the  Post  Office  Department  has  reported  for 
approval,  disapproval,  or  modification,  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

"This  office  is  in  receipt  of  the  quarterly  postal  account  of 
the  post  office  at  Boston,  Mass.,  for  the  period  from  July  1  to 
September  30,  1899,  rendered  by  and  in  the  name  of  A.  B. 
Heuderson  as  acting  postmaster. 

"  Mr.  Henderson  is,  and  has  been  since  June  1, 1897,  the 
assistant  postmaster  at  that  office,  with  a  salary  of  $3,000  per 
annum. 

44  The  act  making  appropriations  for  the  postal  service  for 
the  fiscal  year  ending  June  30, 1900  (30  Stat.,  959-962),  makes 
the  following  provision : 

"'Thirteen  assistant  postmasters,  and  auditor,  New  York. 
at  three  thousand  dollars  each,  thirty-nine  thousand  dollars/ 
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"The  assistant  postmaster  at  Boston  is  one  of  the  thirteen 
provided  for  in  the  foregoing  paragraph. 

"Under  date  of  May  31,  1899,  the  Postmaster-General 
received  the  followiug  telegram  from  the  sureties  of  Henry  A. 
Thomas,  the  postmaster  at  Boston : 

"4By  reason  of  the  fact  that  Henry  A.  Thomas,  postmaster 
of  Boston,  has  been  committed  as  au  insane  patient,  the  sure- 
ties on  his  bond  have  met  and  deputed  Arthur  B.  Hendersou, 
now  assistant  postmaster,  as  acting  postmaster  to  perform  the 
duties  of  the  office  and  safely  keep  the  property  until  a  suc- 
cessor is  appointed  and  takes  possession,  or  until  Mr.  Thomas 
is  enabled  to  be  reappointed  as  postmaster,  and  request  that 
the  deputization  be  recognized  by  the  Post-Office  Department.' 

"The  deputization  as  acting  postmaster  was  recognized  by 
the  Department  and  this  office  advised  of  its  action. 

"  The  assistant  postmaster  now  renders  the  account  for  the 
quarter  ended  September  30, 1899,  as  acting  postmaster,  and 
chums  credit  thereiu  for  the  compensation  of  the  postmaster  at 
the  rate  of  $6,000  per  annum. 

"Section  31  of  the  act  approved  March  3,  1879  (Supp. 
Revised  Statutes,  vol.  1,  250),  provides  that — 

"  *  Any  person  performing  the  duties  of  postmaster,  by  author- 
ity of  the  President,  at  any  post  office  where  there  is  a  vacancy 
for  any  cause,  shall  receive  for  the  term  for  which  theduty  is  per- 
formed the  same  compensation  to  which  he  would  have  been 
entitled  if  regularly  appointed  and  confirmed  as  such  post- 
master; and  all  services  heretofore  rendered  in  like  cases 
shall  be  paid  for  under  this  provision.' 

"  In  order  to  entitle  a  person  to  the  compensation  of  the  post- 
master performing  the  duties  thereof  under  this  law  two  things 
are  necessary;  first,  it  must  be  by  authority  of  the  President; 
and,  second,  there  must  be  a  vacancy. 

"  It  has  been  held  that  the  act  of  the  head  of  an  Executive  De- 

S art  men  t,  when  in  conformity  with  law,  was  the  act  of  the  Preai- 
ent,  but  I  do  not  think  that  the  action  of  the  sureties  of  a  post- 
master in  designating  an  acting  postmaster,  even  though  it  be 
subsequently  approved  by  the  Postmaster-General,  is  such  an 
act  as  can  be  construed  as  being '  by  authority  of  the  President.1 

"  The  absence  of  Mr.  Thomas  by  reason  of  illness  did  not,  in 
my  opinion,  create  a  vacancy  such  as  to  authorize  the  designa- 
tion by  the  sureties  of  some  one  to  temporarily  take  his  place. 

"  He  had  not  resigned  nor  had  he  been  removed  by  the 
President,  hence  there  was  no  vacancy.  There  is  no  authority 
of  law  by  which  the  sureties  on  a  postmaster's  bond  can  create 
a  vacancy,  and  without  a  vacancy  they  are  unauthorized  to 
designate  an  acting  postmaster. 

"  Section  450,  Postal  Laws  and  Regulations,  1893,  requires 
that— 

"  '  Each  postmaster  shall  employ  an  assistant,  so  that  the 
office  may  not  be  left  without  a  person  duly  sworn  and  qualified 
to  perform  its  duties  in  case  of  his  necessary  absence,  sickness, 
resignation,  or  death.'    •    •    * 
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"  Section  401,  Postal  Laws  and  Regulations,  1893,  provides: 

u '  Upon  the  death  of  a  postmaster  the  sureties  are  entitled 
to  take  possession  of  the  office  and  Government  property 
therein,  and  may  depute  one  of  themselves,  or  another  person, 
as  acting  postmaster  to  perform  the  duties  of  the  office  and 
safely  keep  the  property  for  them  until  a  successor  is  appointed 
and  takes  possession.  Such  acting  postmaster  must,  before  en- 
tering upon  the  discharge  of  his  duties,  take  the  oath  of  office  as 
acting  postmaster,  which  mast  be  forwarded  to  the  Department, 
together  with  the  deputization.  He  will  then  be  recognized  by 
the  Department  and  his  requisitions  will  receive  attention.' 

44  Under  these  regulations  and  the  law  above  quoted,  when  a 
surety  or  other  person  has  taken  charge  of  the  office  upon  the 
death,  resignation,  or  removal  of  a  postmaster,  it  has  been  the 
practice  to  allow  the  sureties  or  other  person  the  compensation 
to  which  he  would  have  been  entitled  if  regularly  appointed 
and  confirmed  as  postmaster.    (See  2  Lawrence,  40.) 

"  Section  4031,  Revised  Statutes,  provides  that — 

" '  In  case  of  the  sickness  or  unavoidable  absence  from  his 
office  of  the  postmaster  of  any  money -order  pos£-office,  he  may, 
with  the  approval  of  the  Postmaster-General,  authorize  the 
chief  clerk,  or  some  other  clerk  employed  therein,  to  act  in  his 
place,  and  to  discharge  all  the  duties  required  by  law  of  such 
postmaster;  and  the  official  bond  given  by  the  principal  of  the 
office  shall  be  held  to  cover  and  apply  to  the  acts  of  the  person 
appointed  to  act  in  his  place  in  such  cases;  and  such  acting 
officer  shall,  for  the  time  being,  be  subject  to  all  the  liabilities 
and  penalties  prescribed  by  law  for  the  official  misconduct  in 
like  cases  of  the  postmaster  for  whom  he  shall  act.' 

"This  act  does  not  give  the  chief  clerk  or  other  clerk  acting 
during  the  absence  of  the  postmaster  the  compensation  to  which 
the  latter  is  entitled,  and  1  am  of  the  opinion  that  under  the 
law  Mr.  Arthur  R.  Henderson,  assistant  postmaster  at  Boston, 
is  required  to  perform  the  duties  of  the  postmaster  during  his 
absence  without  additional  compensation.  To  allow  him  the 
postmaster's  salary  would  be  in  plain  contravention  of  sections 
1763  and  1765  of  the  Revised  Statutes. 

"  The  action  of  the  sureties  in  designating  Mr.  Henderson  as 
acting  postmaster  was  unnecessary,  as  he  is  required  to  perform 
the  duties  of  postmaster  during  the  absence  of  the  latter,  and  the 
only  effect  their  action  cau  have,  if  legal,  would  be  to  increase  the 
compensation  of  the  assistant  postmaster  from  $3,000  to  $6,000 
per  annum  during  the  period  he  was  in  charge  of  the  office. 

"  Under  these  facts  as  herein  set  forth  and  the  law  bearing 
upon  the  subject  I  have  decided  that  Mr.  Henderson  is  not 
entitled  to  the  compensation  of  the  postmaster,  but  that  he 
should  perforin  the  duties  of  the  postmaster  during  his  absence 
and  receive  therefor  the  compensation  provided  by  law  for  the 
assistant  postmaster. 

"  Mr.  Henderson  does  not  claim  the  salary  of  both  positions, 
only  that  of  the  postmaster,  while  the  salary  of  the  assistant 
postmaster  is  allowed  to  lapse." 
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In  the  act  of  March  3, 1879,  supra,  provision  is  made  for  the 
payment  of  the  compensation  of  postmaster  to  a  person  per- 
forming the  duties  thereof  "at  any  post-office  where  there  is  a 
vacancy."  By  the  terms  of  this  provision  it  can  have  no  appli- 
cation to  an  office  which  is  not  vacant. 

It  does  not  appear  that  the  postmaster  has  been  judicially 
adjudged  to  be  insane,  except  for  the  purpose  of  commitment 
to  a  hospital  as  an  insane  patient.  By  the  statutes  of  the 
State  of  Massachusetts  it  is  provided  that  any  of  the  judges 
of  the  supreme,  judicial,  superior,  and  probate  courts,  and,  in 
the  city  of  Boston,  of  the  police  court,  may  commit  to  any  of 
the  State  lunatic  hospitals  any  insane  person  who,  in  their 
judgment,  is  a  proper  subject  for  its  treatment  or  custody. 
The  certificate  of  at  least  two  respectable  physicians  is  required 
and  a  jury  of  six  men  may  be  required  or  dispensed  with,  in 
the  discretion  of  the  court  (1  Supp.  Be  vised  Stat.,  Mass., 
177.)  I  do  not. think  the  commitment  of  a  person  under  this 
statute  for  the  purpose  specified  could  be  held  to  determine 
his  right  to  hold  the  office  of  postmaster. 

It  is  understood  that  the  postmaster  referred  to  had  not  dur- 
ing the  period  in  question  been  removed  from  office.  Insanity 
constitutes  a  disability  which,  especially  if  permanent,  would 
no  doubt  justify  the  appointing  power,  as  would  a  disability 
arising  from  any  other  cause,  in  removing  the  incumbent  from 
the  office.  But  I  do  not  understand  that  ipso  facto  it  can 
operate  to  remove  the  incumbent.  See  Blake  v.  United  States, 
14  Ct.  CI.,  462,  and  People  v.  Robb,  55  Hun  (N.  Y.),  425. 

The  decision  of  the  Auditor  is  approved. 


STONE   FURNISHED   BY  A   CONTRACTOR   FROM  A 
QUARRY  OF  WHICH  ANOTHER  HOLDS  A  LEASE. 

A  contractor  who  has  furnished  stone  from  a  quarry  on  land  of  which  he 
holds  a  lease  and  which  has  been  accepted  by  the  Government,  is 
entitled  to  payment  therefor,  notwithstanding  that  a  third  party 
alleges  that  he  holds  a  lease  of  the  quarry. 

(Comptroller    Traeewell  to  the   Secretary  of    War,    December 

29,  1899.) 

By  your  direction  I  have  received  a  letter,  dated  November 
27, 1899,  from  the  Chief  of  Engineers,  as  follows: 

"  Capt.  H.  C.  Newcomer,  Corps  of  Engineers,  recently 
entered  into  an  informal  agreement  with  A.  J.  Terrill  for 
delivering  stone  at  Greenville,  Miss. 
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"  Captain  Newcomer  reports  that  protest  against  payments 
to  said  A.  J.  Terrill,  copy  herewith,  has  been  lied  by  Mr.  Fred 
Hanger,  who  claims  that  under  a  written  lease  with  the  owner, 
Mr.  H.  6.  Amerson,  he  has  exclusive  legal  right  to  the  quarry 
from  which  the  stone  is  beiug  taken  by  Mr.  Terrill. 

"Mr.  Terrill  submits  an  affidavit,  copy  herewith,  setting 
forth  that  he  is  lawfully  in  possession  of  the  laud  upon  which 
the  quarry  is  situated  under  a  lease  with  the  owners  thereof, 
and  was  put  in  possession  by  said  owners.  This  is  supported 
by  the  affidavit  of  Mr.  H.  G.  Amerson,  copy  herewith,  who 
states  that  he  is  the  owner  of  the  land  on  which  Mr.  Terrill  is 
quarrying  stone  and  that  said  Terrill  is  in  possession  under  a 
contract  or  lease  with  the  affiant.  In  a  letter  dated  Novem- 
ber 8,  1899,  copy  also  herewith,  it  will  be  observed  that  Mr. 
Terrill  claims  that  his  agreement  with  Amerson  antedates  the 
alleged  contract  set  up  by  Hauger. 

"  Your  decision  is  requested  as  to  whether  Captain  New- 
comer will  be  justified  in  making  payments  to  Mr.  Terrill  for 
stone  furnished  by  him  notwithstanding  Mr.  Hanger's  protest." 

In  reply  I  have  to  say  that  it  appears  Mr.  Terrill  quarried  the 
stone  on  the  land  of  Mr.  Amerson  under  at  least  a  color  of 
title,  and  having  been  permitted  to  remove  the  stone  from  the 
land  and  deliver  it  to  the  Government,  the  United  States 
acquired  a  good  title  to  the  stone,  and  the  question  of  Mr.  Ter- 
rors right  to  be  paid  for  the  same  can  not  be  inquired  into  in 
a  collateral  proceeding  raising  the  question  of  his  ultimate 
right  to  retain  the  proceeds  of  said  stone.  That  question  must 
be  raised,  if  at  all,  in  a  direct  proceeding  between  the  parties 
claiming  title  to  quarry  the  stone,  in  which  the  United  States 
is  not  interested.  A  payment  to  Mr.  Terrill  for  the  stone  actu- 
ally delivered  will  be  a  good  acquittance  to  the  United  States. 

It  will  be  observed,  however,  that  Mr.  Terrill  has  no  valid 
executory  contract  for  delivering  stone,  his  agreement  not 
having  been  made  in  writing  and  signed  at  the  end  thereof  by 
both  parties  as  required  by  section  3744,  Revised  Statutes, 
therefore  he  can  only  be  paid  for  the  stone  actually  delivered 
on  a  basis  of  a  quantum  meruit.  The  price  agreed  to  be  paid 
for  the  stone  may,  no  doubt,  be  taken  as  a  fair  measure  of  the 
reasonable  value  of  the  same,  provided  both  parties  to  the 
agreement  consent  to  the  same. 
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DRAFT  TRANSMITTED  BY  A  SOLDIER  FOR  DEPOSIT 
WITH  A  PAYMASTER. 

The  United  States  is  not  liable  for  the  value  of  a  draft  purchased  by  an 
officer  of  the  Army  and  transmitted  to  a  paymaster  at  the  instance 
of  a  soldier  for  deposit  to  the  credit  of  the  soldier  under  section  1305, 
Revised  Statutes,  the  bank  which  issued  the  draft  having  failed  the 
next  day  after  the  reoeipt  of  the  draft  by  the  paymaster  and  before 
presentation  for  payment. 

(Decision  by  Comptroller  Tritceicell,  December  30, 1899.) 

Charles  D.  Wilson,  in  letter  filed  December  7, 1807,  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  in  set- 
tlement, dated  November  20, 1897. 

The  Auditor  disallowed  the  claim  of  said  Wilson  for  $35.25, 
alleged  to  have  been  deposited  with  an  Army  paymaster 
through  the  adjutant  of  his  regiment  in  September,  1896,  for 
reasons  stated  as  follows: 

"  The  money  was  not  deposited  with  a  paymaster  as  required 
by  section  1305,  Revised  Statutes,  and  therefore  the  Govern- 
ment  is  not  liable  for  the  amount  claimed  to  have  been 
deposited." 

Claimant  alleges  that  the  deposit  was  made  by  bank  draft, 
which  was  good  when  received  by  the  paymaster,  and  the 
amount  was  credited  on  his  check  book,  but  before  presenta- 
tion of  the  draft  the  bank  failed  and  the  paymaster  canceled 
the  entry  upou  the  check  book.  He  claims  that  upon  this 
state  of  facts  he  is  entitled  to  the  amount  as  a  regular  deposit 
with  the  paymaster.    . 

It  appears  that  said  Charles  D.  Wilson  on  August  31, 1896, 
being  at  that  time  a  private  in  Company  C,  Second  United 
States  Infantry,  delivered  to  John  L.  Hines,  second  lieutenant 
and  adjutant  of  the  regiment,  the  sum  of  $35.25  for  transmis- 
sion to  the  paymaster  in  accordance  with  paragraph  1360, 
Army  Regulations,  which,  with  the  sum  of  (14.75,  pay  due  him 
on  August  31, 1896,  making  the  sum  of  $50,  he  designed  as  a 
deposit  under  section  1305,  Revised  Statutes. 

On  August  31, 1896,  Lieutenant  Hines  purchased  from  the 
First  National  Bank  of  Helena,  Mont.,  a  draft  numbered  330626 
on  the  St.  Paul  National  Bank,  St.  Paul,  Minn.,  for  the  sum 
of  $45.50,  payable  to  Major  C.  H.  Whipple,  paymaster,  United 
States  Army,  and  on  the  same  date  forwarded  the  draft  to 
Major  Whipple  at  St.  Paul,  Minn. 
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The  draft  was  to  cover  deposits  by  enlisted  men  as  follows: 

Joseph  Hodel $0.25 

Aldus  Graff 10.00 

Charles  D.  Wilson 35.25 

in  addition  to  the  pay  due  them  for  August,  1896. 

Major  Whipple  received  the  draft  September  3, 1896;  the 
First  National  Bank  of  Helena  failed  September  4, 1896;  the 
draft  was  presented  by  Major  Whipple  for  payment  Septem- 
ber 5, 1896,  and  payment  was  refused,  whereupon  Major  Whip- 
ple canceled  his  receipt,  dated  September  5, 1896,  for  $50  in 
the  deposit  book  of  said  Wilson  and  made  a  receipt  therein  of 
same  date  for  $14.75,  being  the  amount  of  Wilson's  pay  for 
August,  1896,  and  returned  the  draft  to  Lieutenant  Hines, 
who  subsequently  filed  with  the  receiver  of  the  bauk  proof  of 
his  claim  for  the  amount  of  the  draft  above  described,  in  con- 
nection with  other  items,  and  on  January  1, 1898,  a  dividend 
was  declared,  and  on  January  24,  1898,  Lieutenant  Hines 
mailed  his  check  for  $3.53  to  said  Wilson  as  his  share  of  said 
dividend.  Wilson  declined  to  accept  the  dividend  upon  the 
ground  that  he  had  a  claim  against  the  United  States  for  the 
full  amount,  $35.25,  and  returned  the  check  to  Lieutenant 
Hines. 

At  the  time  the  draft  was  obtained  from  the  First  National 
Bank,  of  Helena,  Mont.,  said  bank  was  a  designated  depositary 
for  use  of  disbursing  officers.  (See  Circular  No.  1,  A.  G.  O., 
October  9, 1895.) 

The  material  laws  relating  to  deposits  are  sections  1305-1307, 
Revised  Statutes,  which  provide: 

"Sbc.  1305.  Any  enlisted  man  of  the  Army  may  deposit  his 
savings,  in  sums  not  less  than  five  dollars,  with  any  Army  pay- 
master, who  shall  furnish  him  a  deposit  book,  in  which  shall 
be  entered  the  name  of  the  paymaster  and  of  the  soldier,  and 
the  amount,  date,  and  place  of  such  deposit.  The  money  so 
deposited  shall  be  accounted  for  in  the  same  manner  as  other 
public  funds,  and  shall  pass  to  the  credit  of  the  appropriation 
for  the  pay  of  the  Army,  and  shall  not  be  subject  to  forfeiture 
by  sentence  of  court-martial,  but  shall  be  forfeited  by  deser- 
tion, and  shall  not  be  permitted  to  be  paid  until  final  payment 
on  discharge,  or  to  the  heirs  or  representatives  of  a  deceased 
soldier,  and  that  such  deposit  be  exempt  from  liability  for  such 
soldier's  debts:  Provided,  That  the  Government  shall  be  liable 
for  the  amount  deposited  to  the  person  so  depositing  the  same. 

"Sec.  1307.  The  system  of  deposits  herein  established  shall 
be  carried  into  execution  under  such  regulations  as  may  be 
established  by  the  Secretary  of  War." 
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Section  1306  provides  for  payment  of  interest. 
In  pursuance  of  said  section  1307,  supra,  the  Secretary  of 
War  has  established  regulations,  among  which  is  the  following: 

"Deposits  may  be  made  in  the  usual  manner,  the  amount  to 
be  deposited  being  reported  to  the  paymaster  by  letter  for- 
warded with  the  rolls,  the  soldier's  deposit  book  being  also 
forwarded  therewith.  Should  a  man  desire  to  deposit  a  sum 
greater  than  his  pay,  the  company  commander  will  see  that  a 
proper  check,  postal  order,  or  express  order  accompanies  his 
deposit  book ;  if  neither  check  nor  order  can  be  obtained,  the 
company  commander  will  send  the  money  by  registered  mail 
at  public  expense,  verifying  the  amount  and  reporting  it  in  a 
separate  communication  to  the  paymaster.  Deposit  books  will 
be  returned  by  the  paymaster  to  the  compauy  commander 
properly  filled  in  for  attestation."  (Paragraph  1360,  Army 
Eegulations  of  1895.) 

It  is  understood  that  in  this  case  the  draft  for  additional 
deposits  was  forwarded  with  the  company  rolls  and  the  soldiers' 
deposit  books  as  required  by  the  Army  Regulations. 

Although  the  matter  is  not  free  from  some  doubt,  I  conclude 
that  the  paymaster  exercised  due  diligence  in  presenting  the 
draft  for  payment,  and  that  he  is  not  chargeable  with  the 
amount  of  said  draft,  and  therefore  the  said  amount  cannot  be 
regarded  as  deposited  "with  an  Army  paymaster"  as  provided 
in  section  1305,  Revised  Statutes. 

It  is  more  difficult  to  decide  whether  the  United  States  is 
liable  to  the  soldier  for  the  amount  delivered  to  Lieutenant 
Hines  under  paragraph  1360,  Army  Regulations,  supra,  for 
transmission  to  the  paymaster  as  a  deposit. 

The  system  of  deposits  under  section  1305,  Revised  Statutes, 
was  for  the  mutual  benefit  of  the  United  States  and  of  the 
soldier.  It  was  for  the  benefit  of  the  United  States  in  that  it 
provided  for  forfeiture  in  case  of  desertion,  and  for  the  benefit 
of  the  soldier  in  that  it  furnished  him  a  secure  place  to  deposit 
his  savings  and  gave  him  a  reasonable  interest  on  his  deposits. 

The  Secretary  of  War,  by  paragraph  1360,  Army  Regula- 
tions, did  not  take  away  from  the  soldier  the  right  to  deposit 
money  with  the  paymaster  in  any  other  way  than  that  pre- 
scribed in  the  regulations,  but  they  appear  to  have  been  made 
to  enable  the  soldier  to  send  his  money  to  the  paymaster  with- 
out expense  to  himself,  and  with  the  least  possible  risk,  although 
this  method  may  have  been  rendered  necessary  by  the  regula- 
tions respecting  payment  of  troops  under  which  the  paymaster 
seldom  paid  in  person.  (See  paragraphs  1349-1359,  Army 
Regulations.) 
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I  am  of  the  opinion  that,  at  most,  the  United  States  by 
undertaking  to  transmit  the  soldier's  money  to  the  paymaster 
in  the  manner  prescribed  in  the  Army  Regulations,  supra,  only 
assumed  the  status  of  a  bailee  with  a  view  to  the  mutual  ben- 
efit of  the  soldier  and  of  the  United  States,  and  would  be  liable 
to  the  soldier  only  in  case  of  failure  to  exercise  ordinary  dili- 
gence in  securing  safe  means  of  transmission  of  the  funds, 
and  upon  all  the  facts  in  the  case  I  conclude  that  the  officers 
of  the  United  States  exercised  due  diligence  in  the  matter, 
and  therefore  that  the  United  States  is  not  liable  for  the 
amount  lost  by  the  soldier  through  the  failure  of  the  bank 
which  issued  the  draft.  With  the  above  modification  the  action 
of  the  Auditor  is  affirmed. 


PAT  OF  OFFICERS  OF  THE  NAVY  WHILE  ON  LEAVE 
OF  ABSENCE. 

Under  the  navy  personnel  act,  an  officer  of  the  Navy  while  on  leave  of 
absence,  by  reason  of  oauses  other  than  sickness  or  wounds,  in  excess 
of  thirty  days  for  his  first  leave  year  is  entitled  to  one-half  the  shore 
pay  of  his  grade  only. 

(Comptroller   Tracetoell   to    Pay  Inspector   Wrighty   U.  8.  N., 
January  £, 1900.) 

Through  the  honorable  the  Secretary  of  the  Navy,  I  have 
your  letter  of  December  16, 1899,  as  follows  : 

"  I  have  the  honor  to  request  information  as  to  the  rate  of 
pay  due  an  officer  of  the  Navy  absent  on  leave  from  other 
causes  than  sickness  or  wounds,  as  provided  in  section  1265, 
Revised  Statutes. 

44  Commander  Delehanty,  U.  S.  N.,  having  received  leave 
of  absence  from  the  Navy  Department  until  June  30, 1900,  and 
being  paid  army  pay,  is  he  entitled  to  one-half  of  full  pay  I r 

From  an  indorsement  by  the  Chief  of  the  Bureau  of  Naviga- 
tion, it  appears  that  t  ommander  Delehanty  was,  on  November 
2, 1899,  granted  leave  of  absence  by  the  Department  until  June 
30, 1900.  Another  fact  not  stated  in  your  letter,  and  which  is 
very  essential  to  a  definite  decision,  is  the  date  when  Com- 
mander Delehanty  became  entitled  to  army  pay  and  allowances ; 
but  I  shall  answer  your  question  upon  the  assumption  that  he 
became  so  entitled,  as  provided  by  section  13  of  the  navy  per- 
sonnel act  of  March  3, 1899  (30  Stat.,  1007),  on  July  1, 1899. 
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In  a  letter  to  you  from  this  office,  dated  November  27, 1899, 
it  was  held  that  an  officer  of  the  Navy  receiving  army  pay  and 
allowances  by  virtue  of  section  13  of  the  navy  personnel  act  is 
entitled,  while  on  leave  from  causes  other  than  sickness  or 
wounds,  to  full  pay  only  during  the  thirty  days  of  leave  accru- 
ing for  his  first  leave  year,  which  leave  year  began  with  the 
date  when  he  was  placed  on  Army  pay  and  allowances  pursu- 
ant to  the  navy  personnel  act,  but  is  entitled  only  to  half  pay 
for  time  absent  on  leave  during  the  remainder  of  such  year. 
Tour  question  is  whether  Commander  Delehanty  is  entitled  to 
one-half  sea-duty  pay  or  to  one-half  shore  pay  during  such 
excessive  absence. 

Section  13  of  the  navy  personnel  act  contains  the  proviso: 

"That  such  officers  when  on  shore  shall  receive  the  allow- 
ances, but  15  per  centum  less  pay  than  when  on  sea  duty." 

But  two  rates  of  pay  are  provided  for  by  the  act  based  upon 
the  status  of  officers  with  reference  to  service — one  for  officers 
on  sea  duty  and  the  other  for  officers  on  shore.  Since  Com- 
mander Delehanty  necessarily  can  not  be  on  sea  duty  while 
absent  on  leave,  he  comes  within  that  class  of  officers  designated 
as  on  shore.  An  officer  on  leave,  and  therefore  at  liberty  to  go 
where  he  chooses,  is  to  be  regarded  as  on  shore%for  the  purposes 
of  the  law.  Commander  Delehanty  is,  therefore,  entitled  only 
to  one-half  the  shore  pay  of  his  grade  for  time  absent  on  leave 
during  his  present  leave  year,  in  excess  of  the  thirty  days 
allowed  by  law. 

RESTRICTIONS    UPON    THE    REDEMPTION    OF 
INTERNALREVENUE  STAMPS. 

The  provisos  of  the  act  of  March  1,  1879,  which  place  restrictions  npon 
the  redemption  of  internal-revenue  stamps,  .did  not  become  obsolete 
by  the  repeal  by  the  act  of  March  3,  1883,  of  provisions  in  prior  acts 
imposing  stamp  taxes  on  documents,  bat  the  provisos  are  still  in  force. 

{Comptroller  Tracewell  to  the  Auditor  for  the  Treasury  Depart- 
ment, January  4, 1900.) 

Prior  to  the  31st  of  October,  1899,  you  submitted  for  appro- 
val, disapproval,  or  modification  an  original  construction  of 
section  31  of  the  act  of  June  13,  1898  (30  Stat.,  466),  com- 
monly known  as  the  war-revenue  act,  which  section  provides 
as  follows: 

"That  all  administrative,  special,  or  stamp  provisions  of 
law,  including  the  laws  in  relation  to  the  assessment  of  taxes. 
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not  heretofore  specifically  repealed,  are  hereby  made  applica- 
ble to  this  act;" 

and  the  third  proviso  of  section  17  of  the  act  of  March  1, 1879 
(20  Stat,  349),  which  reads: 

"That  from  and  after  June  thirtieth,  eighteen  hundred  and 
seventy-nine,  no  allowance  shall  be  made,  in  any  manner,  for 
documentary  stamps  other  than  those  of  the  denomination  of 
two  cents." 

The  necessity  for  construing  these  statutes  arose  in  the 
claim  of  the  People's  Savings  Bank  of  Sacramento,  Gal.,  for 
$5.94,  being  the  amount  certified  by  the  Commissioner  of 
Internal  Revenue  as  due  and  owing  said  bank,  as  allowed  by 
him,  as  stated  by  you,  for  the  refundment  of  taxes  illegally 
collected.  In  truth  and  in  fact,  this  allowance  by  the  Com- 
missioner was  made  on  account  of  documentary  stamps  pur- 
chased but  not  used  by  the  bank. 

In  your  said  decision  construing  these  statutes,  you  decided 
to  allow  said  claim  on  the  ground  that  the  above  proviso  was 
obsolete,  it  applying  only  to  former  revenue  acts.  This  decision 
was  disapproved  by  me  in  6  Comp.  Dec.,  434,  in  which  I  held 
that  the  proviso  was  subsisting  and  operating,  and  you  were 
required  by  law  to  settle  said  claim  of  the  People's  Savings 
Bank  of  Sacramento,  Gal.,  accordingly. 

On  the  16th  day  of  December,  1899,  the  Secretary  of  the 
Treasury,  by  virtue  of  the  first  proviso  of  section  8  of  the 
Dockery  Act  (28  Stat.,  207),  directed  me  to  reexamine  and 
review  my  said  decision.  Since  said  direction  by  the  Secre- 
tary, the  New  York  Life  Iusurance  Company  and  the  Tidal 
Oil  Company,  holders  of  large  claims  for  the  redemption  of 
documentary  stamps  issued  under  the  late  war-revenue  act, 
have  intervened  and  filed  briefs.  The  interests  and  argu- 
ments of  these  intervenors  will  be  duly  considered  in  this 
revision. 

The  Auditor  quoted  in  his  decision  an  opinion  of  the  Attor- 
ney-General rendered  on  August  19, 1899,  upon  the  question, 
among  others,  whether  the  proviso  of  said  section  of  the  act 
of  March  1, 1879,  is  still  in  force,  which  opinion  is  copied  in 
full  in  my  decision  of  October  31  last,  and  will  therefore  not 
be  set  out  in  extenso  in  this  review.  The  Attorney-General 
therein  held: 

First.  That  because  the  act  of  June  6, 1872  (section  36)  (17 
Stat.,  256),  and  that  of  March  3, 1883  (22  Stat.,  488),  worked  a 


Digitized  byLjOOQlC 


560  DECISIONS   OF   THE   COMPTROLLER. 

repeal  of  all  stamp  taxes  on  instruments,  therefore  all  prior 
legislation  of  Congress  pertaining  solely  to  the  redemption  of 
such  stamps  had  become  obsolete,  nor  is  any  of  the  legislation 
providing  for  documentary  stamps  under  Title  XXXV,  Bevised 
Statutes,  in  force. 

Second.  That  notwithstanding  the  war-revenue  act  does  not 
expressly  authorize  the  Commissioner  of  Internal  Revenue  to 
redeem  unused  documentary  stamps  in  the  hands  of  a  pur- 
chaser, yet  he  has  the  inherent  power  under  the  authority 
therein  given  to  make  the  necessary  rules  and  regulations  for 
the  proper  enforcement  of  the  act  to  redeem  such  stamps,  and 
in  the  absence  of  regulations,  with  the  consent  of  the  Secretary, 
to  redeem  such  stamps,  in  order  to  act  justly  with  the  citizens 
and  taxpayers. 

Third.  That  atter  eliminating  from  the  substituted  and 
amended  section  3426,  Revised  Statutes,  all  that  part  relating 
to  documentary  stamps,  there  still  remains  enough  of  said  sec- 
tion to  read: 

"  The  Commissioner  of  Internal  Revenue  may,  upon  receipt 
of  satisfactory  evidence  of  the  facts,  make  allowance  for  or 
redeem  such  of  the  stamps  issued  under  the  provisions  •  •  * 
of  any  internal-revenue  act  as  may  have  been  spoiled,  destroyed, 
or  rendered  useless  or  unfit  for  the  purpose  intended,  or  for 
which  the  owner  may  have  no  use,  or  which  through  mistake 
may  have  been  improperly  or  unnecessarily  used,  or  where  the 
rates  or  duties  represented  thereby  have  been  excessive  in 
amount,  paid  in  error,  or  in  any  manner  wrongfully  collected; 
and  such  allowance  or  redemption  shall  be  made  either  by  giv- 
ing other  stamps  iu  lieu  of  the  stamps  so  allowed  for  or  re- 
deemed, or  by  refunding  the  amount  or  value  to  the  owner 
thereof,  deducting  therefrom,  in  case  of  repayment,  the  per- 
centage, if  any,  allowed  to  the  purchaser  thereof;  but  no  allow- 
ance or  redemption  shall  be  made  in  any  case  until  the  stamps 
so  spoiled  or  rendered  useless  shall  have  been  returned  to  the 
Commissioner  of  Internal  Revenue,  or  until  satisfactory  proof 
has  been  made  showing  the  reason  why  the  same  can  not  be 
so  returned;"    •    •    • 

and  that  consequently  the  power  yet  remains  to  redeem  docu- 
mentary stamps  issued  under  another,  though  a  subsequent, 
internal-revenue  act  by  virtue  of  the  remaining  part  of  said 
section  3426. 

Section  3426,  as  originally  found  in  the  Revised  Statutes, 
reads: 

"The  Commissioner  of  Internal  Revenue  may,  from  time  to 
time,  make  regulations,  upon  proper  evidence  of  the  facts,  for 
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the  allowance  of  such  of  the  stamps  issued  under  the  provi- 
sions of  this  chapter  or  any  internal-revenue  act  as  may  have 
been  spoiled,  destroyed,  or  rendered  useless  or  unfit  tor  the 
purpose  intended,  or  for  which  the  owner  may  have  no  use,  or 
which  through  mistake  may  have  been  improperly  or  unneces- 
sarily used,  or  where  the  rates  or  duties  represented  thereby 
have  been  paid  in  error  or  remitted ;  and  such  allowance  shall 
be  made  either  by  giving  other  stamps  in  lieu  of  the  stamps 
so  allowed  for,  or  by  repaying  the  amount  or  value,  after 
deducting  therefrom,  in  case  of  repayment,  the  sum  of  five 
per  centum  to  the  owner  thereof;  but  no  allowance  shall  be 
made  in  any  case  until  the  stamps  so  spoiled  or  rendered  use- 
less shall  have  been  returned  to  the  Commissioner  of  Internal- 
Revenue,  or  until  satisfactory  proof  has  been  made  showing 
the  reason  why  said  stamps  can  not  be  so  returned." 

The  first  act  of  Congress  which  limited  the  operation  of  the 
redemption  of  documentary  stamps  under  said  section  3426 
was  section  14  of  the  internal-revenue  act  of  1875  (18  Stat.,  310), 
which  reads: 

"  That  the  existing  provisions  of  law  for  the  redemption  of, 
or  allowance  for,  internal-revenue  documentary  stamps,  the  use 
of  which  has  been  rendered  unnecessary  by  the  repeal  of  the 
taxes  for  the  payment  of  which  such  stamps  were  provided, 
shall  apply  only  to  such  of  said  stamps  as  shall  be  presented 
to  the  Commissioner  of  Internal  Eevenue  for  allowance  or 
redemption  before  the  first  day  of  October,  eighteen  hundred 
and  seventy-five;  and  no  allowance,  redemption,  or  refunding 
on  account  of  such  of  the  aforesaid  stamps  as  shall  not  be  so 
presented  to  the  said  Commissioner  prior  to  the  date  last  men- 
tioned shall  be  thereafter  made." 

The  next  act  affecting  the  operation  thereof  is  the  act  of 
June  12,  1876  (19  Stat.,  88),  which  reads: 

"That  the  fourteenth  section  of  the  act  passed  February 
eighth,  eighteen  hundred  and  seventy-five,  entitled  'An  act  to 
amend  existing  customs  and  internal-revenue  laws,  and  for 
other  purposes,'  be,  and  the  same  is  hereby,  repealed ;  and  all 
unused  stamps  shall  be  redeemed  when  properly  presented,  as 
w  s  done  prior  to  the  passage  of  the  aforesaid  act:  Provided, 
That  from  and  after  the  passage  of  this  act  no  allowance  shall 
be  made  for  documentary  stamps,  except  those  of  the  denomi- 
nation of  two  cents,  which  when  presented  to  the  Commissioner 
of  Internal  Revenue  are  not  found  to  be  in  the  same  condition 
as  when  issued  by  the  Internal  Revenue  Department,  or,  if  so 
required  by  the  said  Commissioner,  when  the  person  present- 
ing the  same  can  not  satisfactorily  trace  the  history  thereof 
from  their  issue  to  their  presentation  as  aforesaid.7' 

It  will  be  observed  that  this  latter  act  repeals  said  section 
14  of  the  act  of  1875,  and  that  its  proviso  when  analyzed 
2218^-Vol.  6 36 
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means  that  no  allowance  shall  be  made  for  documentary 
stamps  of  greater  face  value  than  2  cents,  which  are  not  in 
the  same  condition  when  presented  for  redemption  as  when 
issued  and  sold,  unless  the  person  so  presenting  them  for 
redemption  can  satisfactorily  trace  their  history  from  their 
issue  to  their  presentation. 

The  redemption  of  the  2-cent  documentary  stamps  is  not 
included  in  the  limitations  of  this  proviso. 

It  is  to  be  observed,  among  other  things,  in  the  amendment 
of  section  3426,  Revised  Statutes,  which  was  accomplished  by 
section  17  of  chapter  125  (20  Stat,  349),  act  of  1879,  which 
amendment  to  such  section  was  effected  as  therein  stated  by 
striking  out  all  of  said  section  after  the  number  thereof  and 
substituting  therefor  the  language  which  follows,  that  the 
force  of  the  act  of  1876  was  retained  by  its  first  proviso,  with 
the  further  limitation  that  all  classes  of  stamps,  in  order  to  be 
redeemed  must  be  presented  within  three  years  after  their 
purchase. 

At  this  point,  for  convenience  of  reference,  I  quote  section 
3426,  as  amended  by  the  act  of  March  1, 1879  (20  Stat,  349) 
(with  the  additions  in  italics  and  the  omissions  in  parentheses): 

"  That  the  Revised  Statutes  be  amended  as  follows,  namely: 
That  section  thirty-four  hundred  and  twenty-six  be  amended 
by  striking  out  all  after  the  said  number,  and  substituting 
therefor  the  following:  '  The  Commissioner  of  Internal  Reve- 
nue may,  upon  receipt  of  satisfactory  evidence  of  the  facts,  make 
allowance  for  or  redeem  (from  time  to  time,  make  regulations, 
upon  proper  evidence  of  the  facts  for  the  allowance  of)  such  of 
the  stamps  issued  under  the  provisions  of  this  title  (chapter), 
or  of  any  internal-revenue  act,  as  may  have  been  spoiled, 
destroyed,  or  rendered  useless  or  unfit  for  the  purpose  intended, 
or  for  which  the  owner  may  have  no  use,  or  which,  through  mis- 
take, may  have  been  improperly  or  unnecessarily  used,  or  where 
the  rates  or  duties  represented  thereby  have  been  excessive  in 
amount,  paid  in  error,  or  (remitted)  in  any  manner  wrongfully 
collected;  and  such  allowance  or  redemption  shall  be  made 
either  by  giving  other  stamps  in  lieu  of  the  stamps  so  allowed 
for  or  redeemed,  or  by  (repaying)  refunding  the  amount  or  value 
to  the  owner  thereof,  (after)  deducting  therefrom,  in  case  of 
repayment,  (the  sum  of  five  per  centum  to  the  owner  thereof) 
the  percentage,  if  any,  allowed  to  the  purchaser  thereof;  but  no 
allowance  or  redemption  shall  be  made  in  any  case  until  the 
stamps  so  spoiled  or  rendered  useless  shall  have  been  returned 
to  the  Commissioner  of  Internal  Revenue,  or  until  satisfactory 
proof  has  been  made  showing  the  reason  why  (said  stamps)  the 
same  cannot  be  so  returned :  Provided,  that  nothing  herein  shall 
be  held  as  authorizing  redemption  of,  or  allowance  for,  any  of  the 
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stamps  allowance  for  which  is  prohibited  by  the  provisions  of  "An 
act  relative  to  the  redemption  of  unused  stamps,"  approved  July 
twelfth,  eighteen  hundred  and  seventy-six.  That  claims  for  allow- 
ance on  account  of  stamps  arising  under  section  thirty -four  hun- 
dred and  twenty-six  of  the  Revised  Statutes  as  restricted  by  u  An 
act  relative  to  the  redemption  of  unused  stamps,"  approved  July 
twelfth,  eighteen  hundred  and  seventy-six,  may  be  allowed,  %f 
presented  within  three  years  after  the  purchase  of  said  stamps 
from  the  Government,  or  a  Government  agent  for  the  sale  of  stamps, 
and  not  otherwise:  Provided,  That  no  existing  claim  for  the 
redemption  of  or  allowance  for  any  Internal-Revenue  stamps  other 
than  the  two-cent  documentary  stamps  shall  be  allowed,  unless 
presented  within  one  year  from  the  date  of  the  passage  of  this  act: 
Provided  further,  That  from  and  after  June  thirtieth,  eighteen 
hundred  and  seventy-nine,  no  allowance  shall  be  made,  in  any 
manner,  for  documentary  stamps  other  than  those  of  the  denomi- 
nation of  two  cents?  " 

This  amended  and  substituted  act  takes  the  place  of  the 
original  section  3426.  The  original  section  was  evidently 
intended  as  permanent  legislation.  Whether  the  amended  and 
substituted  act  was  so  intended  is  a  question  for  consideration. 
Being  a  substitute  for  an  original  section  of  the  Revised  Stat- 
utes, it  is  prima  facie  permanent  legislation.  No  one  but  the 
Attorney-General  in  his  opinion  heretofore  referred  to  ques- 
tions that  this  substitute  is  existing  and  permanent  law  down 
to  the  first  proviso  thereof. 

It  may,  further  along,  aid  us  in  a  proper  solution  of  this 
question  to  ascertain  the  force  and  meaning  of  the  omissions 
and  additions  found  in  the  substituted  section  and  the  correct 
interpretation  of  the  provisos  which  are  additions  to  such 
original  section. 

In  the  body  of  the  amended  act  it  will  be  noticed  that  the 
language  "  the  sum  of  five  per  centum  to  the  owner  thereof," 
contained  in  the  original  section,  is  omitted  and  the  following 
language  substituted  therefor,  "the  percentage,  if  any, 
allowed  to  the  purchaser  thereof,"  which  means  that  after  the 
passage  of  this  amended  act  not  5  per  centum  will  be  deducted 
from  the  original  cost  of  the  stamps  on  redemption,  but  only 
the  percentage,  if  any,  allowed  to  the  purchaser  on  the  origi- 
nal purchase. 

Also,  that  the  following  language  in  the  original  section  is 
omitted:  "From  time  to  time  make  regulations,  upon  proper 
evidence  of  the  facts,  for  the  allowance  of,"  and  immediately 
preceding  this  omission  is  added :  "  Upon  receipt  of  satisfactory 
evidence  of  the  facts,  make  allowance  for  and  redeem." 

The  force  of  this  omission  and  addition  is  patent.    It  took 


Digitized  byLjOOQlC 


564  DECISIONS  OF  THE  COMPTROLLER. 

away  the  power  to  redeem  all  classes  of  stamps  issued  under 
this  title,  or  any  internal-revenue  act,  by  force  of  regulations, 
and  confined  their  redemption  to  the  provisions  set  out  in  this 
amended  and  substituted  section  under  the  limitations  and 
restrictions  therein  expressed.  No  regulations  made  in  conflict 
therewith  would  be  legal  or  binding. 

These  restrictions  and  limitations  are  principally  found  in 
the  provisos,  but  not  altogether,  as  we  have  just  seen. 

The  first  proviso,  as  hereinbefore  shown,  means  that  no  allow- 
ance shall  be  made  after  the  passage  of  the  act  for  any  class  of 
stamps  other  than  2-cent  documentary  stamps,  unless  they  are 
presented  within  three  years  after  their  purchase,  and  unless 
in  the  same  condition  when  presented  for  redemption  as  when 
issued  and  sold,  unless  the  person  presenting  them  for  redemp- 
tion can  satisfactorily  trace  their  history  from  their  issue  to 
their  presentation. 

The  second  proviso  enacts  that  no  claim  existing  at  the  date 
of  its  passage,  for  redemption  or  allowance  of  any  class  of 
stampB  other  than  2-cent  documentary  stamps,  shall  be  allowed 
unless  presented  within  one  year  from  the  passage  of  said  act 

The  third  proviso  enacts  that  after  June  30, 1879,  no  allow- 
ance shall  be  made  for  any  documentary  stamps  other  than 
those  of  the  denomination  of  2  cents. 

It  is  somewhat  important,  in  view  of  the  restrictions  and 
limitations  contained  in  this  substituted  enactment  relative  to 
the  redemption  of  all  classes  of  stamps,  to  consider  how  many 
different  kinds  or  classes  of  internal-revenue  stamps  there  were 
and  are  subject  to  redemption. 

There  are,  were,  and  have  been  at  all  times  since  the  enact- 
ment of  the  internal-revenue  acts  during  and  following  the  late 
war  of  the  rebellion — except  for  certain  periods  of  time  when 
there  were  no  stamp  taxes  on  documents  or  proprietary  articles 
and  the  like — internal-revenue  stamps  subject  to  redemption 
on  tobaccos,  cigars,  liquors,  cigarettes,  snuffs,  and  beer,  these 
being  the  articles  taxed,  the  taxes  therefor  being  paid  by  the 
purchase  and  cancellation  of  internal-revenue  stamps.  Also 
a  tax  on  those  occupied  in  the  business  or  trade  in  liquors, 
tobaccos,  cigars,  beer,  etc.,  collected  and  evidenced  by  the  pur- 
chase and  cancellation  of  special  stamps. 

Documentary  stamps,  the  special  subject  of  this  decision, 
may  be  defined  to  be  those  adhesive  internal-revenue  stamps 
which  are  intended  to  be  sold  by  the  Government,  to  be  placed 
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on  instruments  in  writing,  such  as  deeds,  mortgages,  promis- 
sory notes,  bills,  checks,  bills  of  lading,  etc.,  the  execution  and 
use  of  which  instruments  are  taxed  in  the  amounts  represented 
by  the  face  value  of  the  stamps  to  be  so  placed  thereon. 

The  intervenor,  the  New  York  Life  Insurance  Company,  in 
an  able  brief  filed  herein,  admits  that  the  war-revenue  act 
does  not  contain  any  direct  authority  for  the  redemption  of 
unused  stamps.    On  this  subject  it  says: 

"If  such  power  exists  at  all.  it  must  be  found  under  the 
general  power  conferred  upon  the  Commissioner,  or  under  sec- 
tion 31  of  said  act." 

It  then  quotes  original  section  3426,  Revised  Statutes,  and 
says: 

"We  claim  that  such  provision  does  not  exist  in  section  3426, 
Revised  Statutes,  which  was  enacted  on  June  30, 1864." 

It  is  then  argued  that  this  original  section  3426  is  now  in 
force  and  operative,  because  it  so  appears  to  be  by  virtue  of 
the  Supplement**)  the  Revised  Statutes  (vol.  1.  p.  241,  ch.  125, 
sec  17.) 

It  will  be  observed  by  a  reference  to  the  supplement  to  the 
Revised  Statutes  (pp.  241,  242)  that  the  compilers  thereof  have 
copied  into  the  statute  the  amended  and  substituted  section 
3426  down  to  the  first  proviso  thereof,  and  not  the  original 
section.  The  provisos  are  omitted,  and  where  they  should  be 
appears  the  following: 

"Part  omitted,  expired  and  superseded  by  1883,  March  3, 
chapter  121,  section  1,  post,  page  404." 

We  find  on  turning  to  the  page  indicated  that  it  provides 
for  the  repeal  on  and  after  the  1st  day  of  July,  1883,  of  the 
stamp  tax  on  bank  checks,  drafts,  orders,  and  vouchers,  and 
on  the  articles  imposed  by  Schedule  A  following  section  3437, 
Revised  Statutes. 

The  Supplements  to  the  Revised  Statutes  are  legalized  and 
authorized  by  the  joint  resolution  of  Congress  of  June  7, 1880 
(21  Stat,  308),  and  the  act  of  April  9, 1890  (26  Stat.,  50),  which 
substantially  provides  (I  now  quote  from  the  brief  of  the  insur- 
ance company  on  this  subject) : 

"That  the  supplement  to  the  Revised  Statutes,  embracing 
the  statutes  general  and  permanent  in  their  nature,  passed 
after  the  Revised  Statutes,  with  references,  connecting  provi- 
sions on  the  same  subject,  explanatory  notes,  citations,  and  the 
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judicial  decisions,  and  a  general  index,  prepared  by  William 
A.  Richardson,  be  stereotyped,  and  the  plates  shall  belong  to 
the  Government  exclusively.  Sixty-three  hundred  and  fifty- 
seven  copies  were  to  be  printed  and  distributed.  The  resolu- 
tion further  provides  that  the  publication  shall  be  taken  to  be 
prima  facie  evidence  of  the  laws  contained,  in  all  the  courts  of 
the  United  States,  and  of  the  States  and  Territories.  Refer- 
ence to  the  original  act  is  not  prevented  in  case  of  a  discrep- 
ancy, nor  are  existing  laws  changed  or  altered.  On  April  9, 
1890,  Congress  passed  an  act  found  in  volume  26  of  the  Statutes 
at  Large,  page  50,  which  authorizes  the  publication  of  volume 
1  of  the  Supplement  to  the  Revised  Statutes.  Section  third  of 
that  act  makes  the  publication  prima  fade  evidence  of  the 
laws  therein  contained.  It  was  by  virtue  of  these  acts  of  legis- 
lation that  Supplement  to  the  Revised  Statutes,  volume  1,  was 
printed  and  issued.  February  27, 1893,  Congress  passed  an 
act,  Statutes  at  Large,  volume  27,  page  477,  continuing  the  pub- 
lication of  the  Supplements,  and  under  that  act  volume  2  was 
printed  and  issued." 

If  the  compilers  of  the  Supplements  to  the  Revised  Statutes 
have  omitted  a  subsisting  and  substantive  law  therefrom,  I 
presume  it  will  not  be  seriously  questioned  thfct  such  omission 
can  not  render  nugatory  subsisting,  substantive  law,  or  if 
through  some  inadvertence  or  mistake  a  permanent,  substantive 
act  of  Congress,  or  any  part  thereof,  is  omitted  therefrom,  on 
the  ground  that  it  was  obsolete  or  superseded,  when  in  truth 
and  in  fact  it  was  not  obsolete  or  superseded,  but  operative 
and  permanent,  that  merely  because  it  is  so  omitted  from  a 
supplement  it  will  not  become  dead,  obsolete,  or  ineffective. 

These  supplements  to  the  statutes,  with  their  references, 
connecting  provisions  on  the  same  subject,  explanatory  notes 
and  citations,  are  prima  facie  evidence  of  the  laws  as  therein 
set  out,  but  are  not  conclusive. 

The  compilers  thereof  can  not  by  mistake  of  reference,  failure 
to  insert,  or  otherwise  change  or  alter  existing  law.  All  that 
can  be  said  of  these  statutes  is  that  prima  facie — that  is  to 
say,  on  first  blush — the  law  is  taken  to  be  as  therein  set  out. 
One  who  disputes  that  the  law  is  as  therein  set  out  has  the 
burden  of  showing  his  contention  to  be  true.  Did  the  act  of 
1883,  working  the  repeal  of  all  taxes  on  documents  and  pro- 
prietary articles,  make  obsolete  or  supersede  the  provisos  of 
substituted  section  3426  Revised  Statutes  f  That  is  the  impor- 
tant question  to  be  considered. 

The  provisos  to  this  section  are  part  and  parcel  thereof,  and 
unless  temporary  in  character,  superseded,  or  repealed  by 
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virtue  of  a  later  act,  they  are  by  section  31,  supra,  of  the  late 
war  revenue  act,  not  having  been  expressly  repealed,  made 
applicable  to  that  act.  In  other  words,  stamps  provided  for 
by  this  later  act  are  to  be  governed  in  regard  to  their  redemp- 
tion by  all  unrepealed  and  operative  administrative  provisions 
of  prior  laws. 

This  substituted  section  3426  expresses  the  whole  known 
will  of  Congress  upon  the  subject  of  the  redemption  of  unused 
or  spoiled  internal-revenue  stamps.  When  passed  it  was  sub- 
stituted for  the  original  section  3426  on  the  subject  of  stamp 
redemption,  being  different  therefrom  on  account  of  the  addi- 
tions and  omissions  heretofore  pointed  out,  incorporating  as 
its  first  proviso  the  restrictive  act  of  1876  and  its  further  limi- 
tations, which  was  a  limitation  on  said  original  section  3426. 
The  intention  of  Congress  therein  to  cover  the  whole  subject- 
matter  of  its  legislation  on  the  subject  of  stamp  redemptions 
is  made  perfectly  apparent,  and  if  it  had  not  purported  on  its 
face  to  be  a  substitute  for  section  3426  it  would,  under  the 
well-known  rules  of  statutory  construction,  have  by  implica- 
tion worked  the  repeal  of  said  section  and  all  prior  acts  in  con- 
flict therewith.    (See  Black  on  Statutory  Construction.) 

Congress  must  have  known,  when  it  passed  the  late  war- 
revenue  act,  that  this  substituted  section  contained  the  law, 
and  the  whole  law,  upon  the  question  of  the  redemption  of 
stamps.  Congress  did  evidently  remember  this  fact,  for  it 
made  no  independent  provision  for  the  redemption  of  stamps 
in  the  latter  act,  but,  fully  recognizing  the  fact  that  ample 
provision  had  been  made  for  the  redemption  of  all  kinds  and 
classes  of  stamps,  which  the  accumulated  experience  of  years 
had  demonstrated  to  be  those  which  were  properly  safeguarded, 
provided  by  said  section  31  that  all  laws  on  the  subject  thereof 
not  having  been  previously  expressly  repealed  should  be  and 
stand  as  the  law  governing  the  redemption  of  stamps.  Not 
only  the  law  as  to  the  redemption  of  unused  and  spoiled 
stamps  under  all  laws  which  had  previously  authorized  any 
kind  or  class  of  stamps  up  to  the  date  of  their  passage,  but  of 
any  subsequent  law — in  the  language  of  the  act  itself,  "or  of 
any  internal-revenue  act,"  which  means  the  late  war-revenue 
act  or  any  other  act  that  has  been  or  may  be  passed  upon  the 
subject  of  internal  revenue — where  such  tax  is  paid  by  the  sale 
and  use  of  stamps. 

The  body  of  said  substituted  section  contains  all  and  the 
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only  authority  of  the  Commissioner  of  Internal  Revenue  to 
make  allowances  for  unused  or  spoiled  stamps  of  any  class 
or  kind.  The  provisos  thereto  contain  principally  the  restric- 
tions upon  this  authority.  Regulations  may  no  doubt  be  made 
by  the  Secretary  of  the  Treasury  to  enforce  this  law,  but  not 
in  conflict  therewith  or  with  its  active  provisos  or  restrictions. 
This  is  elementary,  and  needs  no  argument. 

Are  these  provisos  in  point  of  fact  dead  letters,  obsolete,  or 
superseded  f 

An  obsolete  statute  is  one  which  has  become  inoperative  by 
lapse  of  time,  either  because  the  reason  of  its  enactment  has 
passed  away  or  the  subject-matter  no  longer  exists,  or  it  is  not 
applicable  to  changed  circumstances,  without  being  expressly 
abrogated  or  repealed.    (See  Black's  Law  Dictionary,  843.) 

Has  either  of  these  conditions  arisen  as  regards  either  of 
these  provisos! 

They  are  all  omitted  from  the  Supplements  to  the  Revised 
Statutes  upon  the  ground  that  they  have  expired  and  become 
superseded.  What  caused  them  to  expire,  and  by  what  have 
they  been  superseded! 

Take,  for  instance,  the  first  proviso.  Bid  the  repeal  in  1883 
of  the  tax  on  the  last  of  the  instruments  abrogate  the  force  of 
this  proviso!  It  applies  in  its  restrictions  to  all  kinds  of 
stamps  except  2-cent  documentary  stamps.  As  before  seen,  it 
enacts  that  no  allowance  shall  thereafter  be  made  on  account 
of  any  kind  or  class  of  stamps,  except  2-cent  documentary 
stamps,  unless  they  are  presented  for  allowance  within  three 
years  from  their  purchase,  and  if  altered  in  appearance,  unless 
their  history  can  be  traced  from  the  time  of  their  purchase  to 
the  date  of  their  presentation  for  redemption. 

There  has  never  been  a  day  since  the  enactment  of  this  pro- 
viso that  the  subject-matter  thereof  has  not  been  in  full 
exercise,  and  when  any  kind  or  class  of  internal  revenue 
stamps,  except  2-cent  documentary  stamps,  presented  for 
redemption  more  than  three  years  after  their  purchase,  would 
iot  have  been  barred  by  the  restrictions  on  redemption  therein 
contained. 

Documentary  stamps  of  greater  value  than  2  cents  each, 
sold  before  1883,  the  date  of  the  repeal  of  the  law  laying  the 
last  of  the  documentary  stamp  taxes,  if  presented  more  tban 
three  years  after  their  purchase,  would  certainly  be  barred  by 
its  provisions,  but  not  so  if  it  is  obsolete.    It  was  the  very 
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purpose  of  this  proviso  to  limit  the  redemption  of  all  stamps 
except  the  2~cent  documentary  stamps,  regardless  of  the  time 
when  sold  or  the  law  under  which  .issued,  to  the  period  of  three 
years  after  such  sale.  How,  I  ask,  could  the  repeal  of  the 
documentary  stamp  tax  in  1883  take  away  this  intent  of  Con- 
gress! 

If  they  had  been  sold  before  or  after  the  date  of  the  repeal 
of  the  act  laying  the  tax,  how  could  the  repeal  of  the  act  make 
obsolete  this  proviso  f 

It  is  no  answer  to  say  that  since  1883  and  up  to  the  passage 
of  the  late  war-revenue  act  there  were  no  documentary  stamps 
sold.  If  there  were  none  sold  during  this  period,  then  during 
this  period  there  simply  would  be  no  stamps  presented  for 
redemption  sold  during  this  interregnum. 

But  this  fact  could  not  make  the  law  inoperative  or  obsolete 
as  to  the  redemption  of  stamps  which  were  previously  sold. 
The  proviso  operates  on  stamps  sold  as  well  before  as  after  its 
passage.  It  is  clearly  in  force  and  operative  to-day,  the  same 
as  on  the  day  after  its  passage,  and  no  revenue  stamps,  except 
2-cent  documentary  stamps,  can  be  redeemed  unless  they  are 
presented  under  the  terms  of  this  proviso  within  three  years 
from  the  date  of  their  purchase.  The  date  of  their  sale  is  of 
no  importance  whatever,  except  to  fix  the  date  when  this 
statute  of  limitations  against  their  redemption  commences 
to  run. . 

If  such  stamps  had  been  sold  more  than  three  years  before 
the  date  of  the  passage  of  this  proviso,  their  redemption  is  posi- 
tively forbidden  now  as  it  was  before  the  repeal  of  the  stamp- 
tax  act  relative  to  documentary  stamps  in  1883.  If  issued  and 
sold  at  any  time  thereafter,  under  the  terms  of  this  proviso, 
they  can  only  be  redeemed  within  three  years  after  such  sale. 

The  second  proviso  is  a  further  restriction  upon  the  redemp- 
tion of  certain  classes  of  stamps.  It  refers  exclusively  to  claims 
for  redemption  existing  at  the  date  of  its  passage,  and  embraces 
all  classes  of  then  existing  claims  for  all  kinds  of  stamps,  except 
the  2-cent  documentary  stamps,  and  forbids  the  allowance 
thereof,  unless  such  existing  claims  are  presented  for  redemp- 
tion within  one  year  from  the  passage  thereof. 

This  proviso  is  the  only  bar  between  the  holders  of  claims 
existing  at  the  date  of  the  passage  thereof  for  the  redemption 
of  stamps  and  their  allowance  and  payment  to-day. 

If  it  is  obsolete,  then  there  is  no  such  bar,  and  the  holders 
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of  spoiled  or  unused  stamps  purchased  before  1879,  the  date 
of  its  passage,  have  a  valid  and  existing  legal  claim  for  their 
redemption. 

There  is  no  general  statute  of  limitations  affecting  the  pre- 
sentment and  allowance  of  a  legal  claim  by  the  Treasury 
officials.  The  body  Of  the  substituted  section,  supra,  makes 
provision  for  the  redemption  of  all  unused  or  spoiled  stamps 
regardless  of  the  time  when  sold,  or  when  redemption  thereof 
is  demanded,  or  under  what  law  they  were  issued.  This  pro- 
viso has  not  been  superseded,  is  not  obsolete,  and  a  claim 
existing  at  the  date  of  the  passage  of  this  substituted  section 
must  have  been  presented  within  one  year  from  the  date 
thereof  in  order  that  it  may  be  allowed  and  paid. 

This  proviso  is  as  permanent  as  the  law  itself,  and  will  stand 
as  the  law  limiting  the  presentment  of  claims  existing  at  the 
date  of  its  passage,  unless  repealed,  and  until. there  is  no 
longer  a  claim  for  it  to  operate  upon.  That  date  can  never  be 
fixed,  for  it  can  never  be  known  when  there  is  no  claim  which 
could  be  presented. 

The  2-cent  documentary  stamps,  or  any  number  of  them, 
regardless  of  the  time  when  issued  or  sold,  or  when  presented 
for  redemption,  or  under  what  law,  would  present  a  legal 
claim  for  allowance  under  this  substituted  section,  and  would 
have  to  be  allowed;  but  not  so  with  other  classes  of  stamps. 
Other  stamps  are  subject  to  the  restrictions  of  these  provisos 
when  presented  for  redemption,  and  if  not  in  compliance  there- 
with their  redemption  can  not  be  allowed. 

The  intervenor,  the  Tidal  Oil  Company,  in  a  most  comprehen- 
sive brief  filed  herein,  admits  that  the  first  proviso  is  substan- 
tive and  permanent  legislation;  that  it  is  a  general  statute 
of  limitations,  fixing  the  time  within  which  claims  for  stamp 
redemption  must  be  presented,  and  must  stand  or  fall  with 
the  whole  substituted  section.  It  argues  that  in  point  of  fact 
it  is  only  a  proviso  in  form,  but  not  in  substance. 

It  contends  that  as  to  the  second  proviso  it  is  a  temporary 
provision,  but  tacitly  admits  that  it  has  a  continuing  force  as 
a  bar  to  claims  that  existed  at  the  date  of  its  passage. 

As  regards  the  third  proviso — the  one  of  supreme  importance 
in  this  connection — it  seriously  contends  that  because  all  docu- 
mentary stamp  taxes  were  abolished,  except  that  on  bank 
checks,  viz,  2-cent  documentary  stamps,  by  the  act  of  June  6, 
1876  (17  Stat.,  230),  and  prior  acts,  therefore  this  proviso 
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was  made  for  a  temporary  purpose — to  limit  the  redemption  of 
stamps  issued  and  sold  under  the  laws  which  had  been  pre- 
viously repealed. 

If  this  had  been  the  intention  of  Congress,  it  seems  passing 
strange  that  it  should  have  used  the  language: 

"  Provided  further,  That  from  and  after  June  thirtieth, 
eighteen  hundred  and  seventy-nine,  no  allowance  shall  be 
made  in  any  manner  for  documentary  stamps,  other  than  those 
of  the  denomination  of  two  cents." 

If  it  were  the  intention  of  Congress  to  limit  this  prohibition 
to  stamps  sold  under  prior  laws,  why  did  it  not  so  indicate,  as 
in  the  proviso  immediately  preceding! 

If  it  were  the  intention  that  the  limitation  contained  in  this 
last  proviso  should  only  apply  to  the  redemption  of  stamps 
already  sold,  there  was  not  the  slightest  necessity  for  its  enact- 
ment. The  proviso  just  preceding  it  provided  that  all  existing 
claims  for  the  redemption  of  all  kinds  and  classes  of  stamps, 
except  2-cent  documentary  stamps,  must  be  presented  within 
one  year  from  the  date  of  its  passage  in  order  to  justify  such 
redemption. 

If  their  contention  is  true,  these  last  two  provisos  are  con- 
flicting. The  one  gives  one  year  from  the  date  of  its  passage 
to  present  for  redemption  all  existing  classes  of  all  kinds  of 
stamps  except  2-cent  documentary  stamps;  the  other  limits 
this  period  for  identically  the  same  class  of  stamps  therein 
embraced,  in  so  far  as  it  regards  documentary  stamps,  to  only 
a  few  months,  to  wit,  to  June  30, 1879.  Evidently  the  last 
proviso  did  not  contemplate  alone  stamps  already  sold,  viz, 
existing  claims  for  redemption. 

It  is  true  that  from  1876  to  1898  there  was  no  stamp  tax  on 
documents,  saving  a  2-cent  stamp  tax  on  checks,  for  a  period 
therein,  but  this  fact  alone  can  no  more  make  a  law  obsolete 
which  prohibited  the  redemption  of  documentary  stamps  after 
June  30, 1879,  passed  in  1879,  than  would  the  same  fact  make 
obsolete  the  permanent  annual  appropriation  found  in  section 
3689,  Eevised  Statutes  (p.  725),  providing  funds  for  such 
redemption  of  stamps,  which  reads: 

"  Bedemption  of  stamps  (internal  revenue) : 

"Of  such  sum  of  money  as  may  be  necessary  to  repay  the 
amount  or  value  paid  for  internal-revenue  stamps  which  may 
have  been  spoiled,  destroyed,  or  rendered  useless  or  unfit  for 
the  purpose  intended,  or  which  through  mistake  may  have 
been  improperly  or  unnecessarily  used." 
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Would  it  be  contended  for  a  moment  that  because  the  tax 
on  documents  had  been  repealed  in  1876,  and  because  there 
were  no  documentary  stamps  between  1S76  and  1S98  for  this 
appropriation  to  operate  on,  that,  therefore,  when  the  tax  was 
again  laid  on  documents  in  1898,  this  appropriation,  being 
temporary  in  regard  to  documentary  stamps,  would  not 
operate  upon  them  when  restored? 

There  would  be  exactly  the  same  legal  reasons  for  holding 
that  there  is  no  appropriation  available  to  pay  for  the  refund- 
ment of  documentary  stamps  sold  under  the  act  of  1898,  and 
not  used  or  spoiled,  as  there  would  be  for  holding  that  the 
third  proviso  of  the  act  of  1879  was  temporary  and  now  obso- 
lete. The  reason  in  each  case  would  be  the  repeal,  in  1883 
and  prior  years,  of  the  law  laying  a  documentary  stamp  tax. 

The  effect  of  the  repeal  of  the  law  in  1876  and  1883  was  at 
most  to  suspend  the  operation  of  each  of  the  enactments,  supra, 
in  so  far  as  they  related  to  documentary  stamps  other  than  2 
cents,  to  a  time  wheu  a  documentary  stamp  tax  was  passed, 
when  both  at  once  became  fully  operative  to  carry  out  the  pur- 
pose for  which  they  were  each  enacted — the  one  to  furnish 
funds  for  the  redemption  of  such  stamps,  the  other  to  fix  and 
make  certain  the  class  of  stamps  which  are  to  be  redeemed  and 
the  manner  of,  and  restrictions  placed  around,  such  redemption. 

It  is  finally  and  earnestly  contended  by  the  New  York  Life 
Insurance  Company  that  the  adjudication  by  the  Commissioner 
of  Internal  Revenue,  making  an  allowance  for  the  refund  for 
stamps,  is  binding  upon  the  accounting  officers  of  the  Treasury 
and  upon  the  United  States,  and  it  quotes  in  support  of  this 
contention  United  States  v.  Kaufman  (96  U.  S.,  567)  and  Wool 
ner  v.  United  States  (13  Ok  CI.,  356). 

These  cases,  it  is  contended,  establish  the  doctrine  that  such 
an  allowance  by  the  Commissioner  fixes  the  liability  of  the 
Government  until,  in  some  appropriate  form,  it  is  impeached  for 
fraud  or  mistake,  and  that  the  affirmation  of  such  impeachment 
is  on  the  Government. 

If  it  be  true  that  this  proviso  prohibiting  the  redemption  of 
documentary  stamps  after  June  30, 1879,  is  substantive,  con- 
tinuous, and  subsisting  law,  it  will  not  and  can  not  be  seriously 
contended  that  the  Commissioner  was  not  acting  under  a  mis- 
take of  law  when  he  made  this  allowance  for  refund. 

But,  as  I  understaud  the  law  upon  this  subject,  the  allow- 
ance of  a  refund  for  stamps  by  the  Commissioner  of  Internal 
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Revenue  is  conclusive  as  to  the  facts  upon  which  the  allowance 
is  made,  but  not  as  to  questions  of  law  arising  therein. 

I  can  give  my  views  upon  this  question  in  no  better  way 
than  to  quote  from  a  decision  rendered  by  me  on  September  21, 
1899  (6  Oompl  Dec.,  259,  261): 

"  The  question  in  the  Kaufman  case  (11  Ot.  CL,  659)  was 
whether  the  Court  of  Claims  had  jurisdiction  of  a  suit  brought 
by  a  claimant  to  recover  an  allowance  made  by  the  Commis- 
sioner of  Internal  Revenue  for  a  refund  of  taxes.  The  court 
decided  that  it  had  jurisdiction,  and  I  see  no  reason  to  ques- 
tion the  correctness  of  this  decision.  But  in  its  opinion  it 
made  use  of  language  which  was  interpreted  to  imply  that  the 
allowance  by  the  Commissioner  was  conclusive  upon  the 
accounting  officers.    The  language  referred  to  is  as  follows: 

u<The  Commissioner  of  Internal  Revenue  has  determined 
the  questions  which  were  within  his  jurisdiction,  has  awarded 
an  allowance,  has  filed  his  certificate  therefor  with  the  Comp- 
troller of  the  Treasury,  and  has  exhausted  his  jurisdiction. 

"'Nothing  more  remains  to  be  done  except  the  passing  of 
the  claim  by  the  accounting  officers  of  the  Department  and  the 
issuing  of  a  warrant  for  payment.'    ( Id.,  670.) 

44  The  case  was  appealed  to  the  Supreme  Court  ( United  States 
v.  Kaufman,  96  U.  S.,  567),  and  the  following  language  was 
used  by  that  court  in  its  opinion : 

" '  It  is  now  insisted  that  the  finding  of  an  allowance  by  the 
Commissioner  is  not  enough,  and  that  the  court  should  have 
gone  behind  the  allowance  and  found  the  facts  in  respect  to 
the  original  claim.  Such,  we  think,  is  not  the  law.  To  say  the 
least,  the  allowance  of  a  claim  under  this  statute  is  equivalent 
to  an  account  stated  between  private  parties,  which  is  good 
until  impeached  for  fraud  or  mistake.  It  is  not  the  allowance 
of  an  ordinary  claim  against  the  Government  by  an  ordinary 
accounting  officer,  but  the  adjudication  by  the  first  tribunal  to 
which  the  matter  must  by  law  be  submitted.  Until  so  sub- 
mitted and  until  so  adjudicated  there  is  not  even  a  prima  facie 
liability  of  the  Government;  but  when  submitted  and  when 
allowed  upon  the  adjudication,  the  liability  is  complete  until 
in  some  appropriate  form  it  is  impeached.' 

"  The  court  appears  to  refer  to  a  finding  of  facts  by  the  Com- 
missioner and  not  to  his  conclusions  of  law.  This  is  in  agree- 
ment with  a  long  line  of  decisions.  In  Lynde  v.  The  County 
(15  Wall.,  6, 13)  the  court  said: 

" 'It  is  a  settled  rule  of  law  that,  where  a  particular  func- 
tionary is  clothed  with  the  duty  of  deciding  such  a  question 
(one  of  fact),  his  decision,  in  the  absence  of  fraud  or  collusion, 
is  final.' 

"  This  is  probably  all  the  Supreme  Court  meant  to  say  in  the 
Kaufman  case.  So  in  the  Woolner  case  (13  Ct.  CL,  366)  the 
Court  of  Claims  said: 

" '  When  the  law  intrusts  the  decision  of  any  question  of  foot 
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to  a  desiguated  public  officer,  the  sufficiency  of  the  evidence 
depends  upon  his  own  judgment,  and  can  not  be  reviewed  by 
any  other  officer  or  any  tribunal.  What  would  be  sufficient 
for  him  might  not  be  sufficient  for  other  minds,  and  what  woald 
be  sufficient  for  others  might  be  quite  insufficient  for  him.  It 
is  enough  for  us  to  know  that  the  Commissioner  acted  upon 
some  evidence  which  was  satisfactory  to  himself.' 

"In  the  case  of  First  National  Bank  of  Oreencastle  (15  Ct, 
CL,  230),  referring  to  the  First  Comptroller  and  the  Secretary 
of  the  Treasury,  the  Court  of  Claims  also  said: 

" '  Neither  of  those  officers  has  authority  to  review  the  evi- 
dence upon  which  the  Commissioner  acted  in  making  such 
allowances,  nor  to  overrule  his  findings  in  matters  which  the 
law  intrusts  to  his  individual  judgment.' 

"  In  United  States  v.  Savings  Bank  (104  U.  S.,  733)  the  Su- 
preme Court,  referring  to  its  opinion  in  the  Kaufman  case,  said : 

"  *  Whether  his  allowance  is  conclusive  on  the  other  officers 
through  whose  hands  it  must  necessarily  pass  before  it  can  be 
paid  by  the  Treasurer  we  did  not  then  and  need  not  now 
decide.  All  we  said  then,  and  all  we  say  now,  is  that  if  pay- 
ment is  not  made  by  reason  of  the  refusal  of  any  of  the  officers 
of  the  Department  to  pass  or  pay  the  claim  after  it  has  once 
been  allowed  by  the  Commissioner,  the  allowance  may  be  used 
as  the  basis  of  an  action  against  the  United  States  in  the  Court 
of  Claims,  where  it  will  be  prima  facie  evidence  of  the  amount 
that  is  due  and  put  on  the  Government  the  burden  of  showing 
fraud  or  mistake.' 

"  A  question  of  law  was  involved  in  this  case,  and  the  fact 
that  the  court  did  not  rest  the  case  on  the  allowance  by  the 
Commissioner,  but  proceeded  to  decide  the  question  of  law, 
indicates  that  the  language  used  in  the  opinion  is  to  be 
restricted  to  the  findings  of  fact  by  the  Commissioner. 

"  This  point  is  made  clear  in  the  case  of  Medbury  v.  United 
States  (173  IT.  S.,  492,  497).  This  case  arose  under  the  act  of 
June  16, 1880  (21  Stat,  287),  section  2  of  which  provided  that 
in  all  cases  where  persons  had  paid  double  minimum  price  for 
land  which  had  afterwards  been  found  not  to  be  within  the 
limits  of  a  railroad  land  grant,  the  excess  of  $1.25  per  acre 
shall  be  repaid  by  the  Secretary  of  the  Interior  to  the  pur- 
chaser; aud  section  3  of  the  act  authorized  the  Secretary  of 
the  Interior  to  make  the  payments  provided  for  by  the  act  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated. 
Application  having  been  made  to  the  Secretary  of  the  Inte- 
rior for  the  repayment  of  such  excess  of  price  paid  for  lands, 
and  payment  having  been  refused,  suit  was  brought  to  recover 
such  excess.  In  deciding  the  case  in  favor  of  the  plaintiff,  the 
Supreme  Court  said  : 

" '  If  there  were  any  disputed  questions  of  fact  before  the 
Secretary  his  decision  in  regard  to  those  matters  would  prob- 
ably be  conclusive  and  would  not  be  reviewed  in  any  court; 
but  where,  as  in  this  case,  there  is  no  disputed  question  of  fact, 
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and  the  decision  turns  exclusively  upon  the  proper  construc- 
tion of  the  act  of  Congress,  the  decision  of  the  Secretary  refus- 
ing to  make  the  payment  is  not  final.' 

u  In  the  case  of  Dugan  v.  United  States,  decided  by  the  Court 
of  Claims  June  5, 1899,  the  question  of  the  conclusiveness  of 
an  allowance  by  the  Commissioner  of  Internal  Revenue  for  a 
refund  of  a  tax  erroneously  collected  was  again  considered. 
In  this  case  the  court  said : 

"  'There  is  no  contention  that  the  allowances  or  rewards  thus 
made  were  procured  by  fraud,  or  that  any  mistakes  in  niathe-  . 
matical  calculations  exist.  On  the  contrary,  the  Government's 
counsel  insists  that  the  decision  of  the  Commissioner  is  con- 
clusive, and  therefore  not  open  to  review  by  either  the  account- 
ing officers  of  the  Treasury  Department  or  the  courts. 

" '  The  question  is,  therefore,  Had  the  Commissioner  authority 
and  power  under  the  statute  quoted  to  make  the  allowance  or 
awards  referred  to! 

" '  His  decision  in  respect  to  disputed  questions  of  fact,  in 
the  absence  of  fraud  or  mistakes  in  mathematical  calculation, 
would  certainly  be  final  and  not  open  to  review,  but  in  the 
absence  of  disputed  questions  of  fact,  where  his  decision 
involves  the  construction  of  the  law  under  which  he  acts,  we 
think  a  different  rule  applies.' 

"  The  court  then  quotes  what  was  said  by  the  Supreme  Court 
on  this  point  in  the  case  of  Medbury  v.  United  States,  supra.77 

The  present  case  is  precisely  the  same  in  principle.  The 
facts  are  undisputed,  and  the  sole  question,  it  seems  to  me,  is  as 
to  whether  the  third  proviso  of  the  substituted  section  3426 
is  now  in  force  and  operative. 

On  a  review  of  all  the  questions  raised  and  herein  discussed, 
I  am  of  opinion,  and  so  decide: 

First.  That  original  section  3426  is  not  in  force,  a  substitute 
therefor  having  been  provided  in  the  act  of  1879,  supra. 

Second.  That  said  substitute,  with  all  its  provisos,  is  exist- 
ing, permanent  legislation. 

Third.  That  the  Secretary  of  the  Treasury  is  not  authorized 
by  law  to  make  or  adopt  any  rules  or  regulations  relative  to 
the  redemption  of  revenue  stamps  in  conflict  with  or  repugnant 
to  the  provisions  of  said  act;  but  is  so  authorized  to  make  all 
needful  and  necessary  regulations  to  enforce  the  provisions 
thereof. 

Fourth.  That  allowance  by  the  Commissioner  of  Internal 
Bevenae  under  the  substituted  section  3426,  and  regulations 
made  in  pursuance  thereof,  for  refundment  of  stamp  taxes,  are 
conclusive  upon  the  accounting  officers  of  the  Treasury  as  to 
the  facts  upon  which  such  allowances  are  made,  but  not  upon 
questions  of  pure  law  involved  in  said  allowances. 
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MONEYS  WITHHELD  FROM   PENSIONERS   OF  THE 
NAVAL  HOME. 

Moneys  withheld,  under  the  acts  of  May  4,  1898,  and  March  3, 1899,  from 
pensioners  admitted  to  the  Naval  Home  at  Philadelphia  are  required 
to  be  carried  to  the  credit  of  the  interest  accruing  from  the  invested 
portion  of  the  naval  pension  fund. 

(Comptroller  Tracevoell  to  the  Secretary  of  the  Treasury,  January 

5, 1900.) 

I  have  the  honor  to  acknowledge  the  receipt,  with  enclosure, 
of  your  letter  of  December  22,  1899,  as  follows: 

"  The  enclosed  list  for  $116.67,  being  a  deposit  of  that  amount 
by  J.  N.  Speel,  paymaster,  United  States  Navy,  on  account  of 
navy  pensions  withheld  from  resident  pensioners  at  the  Naval 
Home  under  the  provisions  of  the  acts  of  May  4, 1898,  and 
March  3, 1899  (30  Stat.,  377, 1027),  is  referred  to  you  for  your 
opinion  as  to  the  proper  disposition  of  such  moneys. 

"The  Naval  Home  at  Philadelphia  is  supported  from  an 
annual  appropriation  made  by  Congress  from  the  income  of 
the  *  Navy  pension  fund,'  such  part  of  the  income  not  required 
for  this  special  purpose  being  used  for  the  payment  of  navy 
pensions.  The  principal  from  which  the  income  arises  is 
914,000,000  at  3  per  cent,  and  was  created  from  moieties  of 
prize  money  covered  into  the  Treasury  from  time  to  time  in 
lieu  of  investment,  and  does  not  appear  upon  the  books. 

"  There  is  a  small  amount  of  uninvested  moneys  remaining 
after  the  investment  of  the  $14,000,000  still  upon  the  books, 
and  under  control  of  the  Secretary  of  the  Interior,  and  a  4Navy 
pension  fund,  Spanish  war,'  is  carried  upon  the  navy  ledgers 
and  is  still  uninvested. 

"Shall  such  stoppages  be  carried  as  repayments  to  the 
appropriation  for  i  Naval  Home,  Philadelphia,'  or  be  covered 
into  the  Treasury  as  miscellaneous  receipts,  to  be  appropri- 
ated to  the  uninvested  principal  or  to  the  income  of  the  fund 
of  $14,000,000!" 

The  Secretary  of  the  Navy  is  trustee  of  the  navy  pension 
fund  (section  4750,  Revised  Statutes),  which  fund  is  created 
from  money  accruing  to  the  United  States  from  the  sale 
of  prizes  and  from  interest  thereon  (section  4751,  Bevised 
Statutes). 

Appropriation  was  made  by  the  act  of  May  4, 1898  (30  Stat., 
377),  for  the  support  of  the  Naval  Home  at  Philadelphia,  Pa., 
to  be  paid  out  of  the  " income  from  the  navy  pension  fund." 
Added  to  the  appropriation  was  the  following  provision : 

"And  whenever  any  officer,  seaman,  or  marine  entitled  to  a 
pension  is  admitted  to  the  Naval  Home  at  Philadelphia,  or  to 
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a  naval  hospital,  his  pensiou,  while  he  remains  there,  shall  be 
deducted  from  his  accounts  and  paid  to  the  Secretary  of  the 
Navy  for  the  benefit  of  the  fund  from  which  such  home  or  hos- 
pital, respectively,  is  maintained;  and  section  forty-eight  hun- 
dred and  thirteen  of  the  Revised  Statutes  of  the  United  States 
is  hereby  amended  accordingly." 

Section  4813  provides  that — 

"Whenever  any  navy  officer,  seaman,  or  marine  entitled  to 
a  pension  is  admitted  to  a  navy  hospital  the  pension  during 
his  continuance  in  the  hospital  shall  be  paid  to  the  Secretary 
of  the  Navy  and  deducted  from  the  account  of  such  pensioner." 

A  similar  provision  to  that  contained  in  the  act  of  May  4, 
1898,  was  inserted  in  the  act  of  March  3, 1899  (30  Stat.,  1027). 
Both  of  these  acts  require  that  the  money  retained  on  account 
of  peusious  of  those  admitted  to  the  Naval  Home  shall  be  paid 
over  to  the  Secretary  of  the  Navy  for  the  benefit  of  the  fiind 
from  which  the  home  is  maintained. 

The  principal  of  the  naval  pension  fund  is  derived  from  money 
accrued  and  accruing  to  the  United  States  from  the  sale  of 
prizes,  as  provided  in  section  4752,  Revised  Statutes.  Section 
4754,  Revised  Statutes,  provides  that — 

"The  interest  on  the  naval  pension  fund  shall  hereafter  be 
at  the  rate  of  three  per  centum  per  annum  in  lawful  money." 

The  Secretary  of  the  Navy  is  by  law  made  the  trustee  of  the 
naval  pension  fund,  and  under  his  direction  navy  pensions  are 
paid  out  of  the  income  derived  therefrom  as  appropriated  by 
Congress.  In  my  opinion  the  language  of  the  appropriation 
acts  of  May  4, 1898,  and  March  3,  1899,  supra,  refer  to  this 
income  arising  from  the  interest  on  the  invested  portion  of  the 
principal.  This  interest  constitutes  the  fund  out  of  which 
appropriation  is  made  for  the  support  of  the  Naval  Home,  and 
is  primarily  the  fund  out  of  which  the  home  may  be  said  to  be 
supported. 

I  have,  therefore,  the  honor  to  advise  you  that  the  amount 
in  question  should  be  carried  .to  the  credit  of  the  interest 
accruing  from  the  invested  portion  of  the  naval  pension  fund, 
and  not  to  the  credit  of  the  principal  nor  to  the  credit  of  the 
temporary  appropriation.  It  is  clearly  not  a  miscellaneous 
receipt  to  be  covered  into  the  Treasury  for  general  purposes. 
22184— Vol.  6 37 
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MILEAGE  TO  AN  OFFICER  OP  THE  ARMY  TRAVEL- 
ING  AS  A  PART  OF  AN  EXPEDITIONARY  FORCE. 

An  officer  of  the  Army  who  traveled  on  a  Government  transport  as  a  part 
of  an  expeditionary  force  is  not  entitled  to  mileage. 

(Comptroller  Traoeicell  to   Paymaster   Tucker,    United  States 
Army,  January  6,  1900.) 

By'your  reference  I  have  received  the  voucher  of  First  Lieu- 
tenant Robert  H.  Allen,  Fourteenth  Infantry,  and  aid-de-camp, 
for  mileage  at  the  rate  of  4  cents  per  mile  on  a  journey  from 
San  Francisco  to  Manila  between  June  15  and  July  16, 1898. 

It  appears  from  the  correspondence  that  by  Special  Order  96, 
Department  of  the  Columbia,  1898,  Lieutenant  Allen  was 
ordered  to  proceed  from  Dyea,  Alaska,  to  San  Francisco,  Gal., 
and  to  report  to  General  Merritt  at  the  latter  place  in  order  to 
join  the  lieutenant's  proper  command,  which  was  either  in  or 
about  to  proceed  to  Manila.  On  June  15, 1898,  General  Mer- 
ritt issued  the  following  order  at  San  Francisco: 

"First  Lieuteuant  Robert  H.  Allen,  Fourteenth  Infantry, 
aid-de  camp  to  Brigadier-General  Thomas  M.Anderson,  United 
States  Volunteers,  having  reported  at  these  headquarters,  will 
proceed  to  the  Philippine  Islands  by  the  steamer  which  sails 
from  this  port  on  the  15th  instant. 

"  The  Quartermaster's  Department  will  furnish  the  necessary 
transportation." 

It  appears  that  the  claimant  made  the  journey  to  Manila  on 
the  chartered  transport  China,  on  which  were  troops  consti- 
tuting an  expeditionary  force  for  that  place.  In  his  letter  ad- 
dressed to  the  claimant  and  dated  July  27, 1899,  the  Adjutant- 
General  said : 

'•  I  have  the  honor  to  inform  you  that,  practically  adhering  to 
previous  adverse  rulings  on  the  subject,  the  Secretary  of  War 
holds  that  all  officers,  especially  of  the  line  of  the  Army,  who 
went  to  Manila  on  any  of  the  Government  transports  carrying 
expeditionary  troops  formed  part  of  the  expedition,  and  are  not 
entitled  to  mileage  from  the  United  States  to  the  Philippines." 

This  ruling  was  evidently  based  on  the  idea  that  such  officers 
were  traveling  with  troops,  and  therefore  not  within  the  provi- 
sions of  the  law  governing  mileage. 

The  above  ruling  was  subsequently  adhered  to,  as  is  shown 
in  letter  of  November  4, 1899,  addressed  to  claimant  by  the 
Adjutant-General,  as  follows: 

"On  a  farther  consideration  of  your  claim  the  Secretary  of 
War  adheres  to  his  former  adverse  action  thereon,  coinmuni- 
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cated  to  you  in  letter  of  July  27, 1899,  from  this  office,  and  has 
decided  that  no  exception  with  regard  to  such  mileage  should 
be  made  in  favor  of  general  or  staff  officers  who  went  on  Gov- 
ernment transports  to  Manila,  •  •  •  and  he  therefore  de- 
clines to  entertain  your  claim  further." 

While  the  decision  of  the  Secretary  of  War  upon  this  ques- 
tion may  not  be  conclusive  upon  the  claimant's  rights,  it  is, 
nevertheless,  strongly  persuasive,  and  should  not  be  reversed 
by  this  office  without  the  most  urgent  reasons,  carrying  convic- 
tion to  the  mind  that  the  Secretary  is  clearly  wroug.  No  such 
satisfactory  reasons  exist  in  this  case.  On  the  contrary,  the 
orders  and  correspondence  lead  me  to  the  conclusion  that  the 
Secretary  is  right  in  his  conclusion. 

The  sole  question  in  this  case  is  whether  the  claimant  was  or 
was  not  traveling  without  troops  within  the  meaning  of  the 
mileage  laws.  If  he  was  traveling  without  troops,  and  subsist- 
ence was  not  furnished  by  the  Government,  he  is  entitled  to 
mileage ;  otherwise  not.  From  the  papers  before  me  it  appears 
the  claimant  was  a  part  of  an  expeditionary  force  destined  for 
the  Philippines.  He  was  on  a  Government  transport  with  the 
troops  making  up  said  force.  It  is  understood  that  he  was,  in 
certain  contingencies,  subject  to  be  placed  on  duty  by  the  com- 
manding officer  of  said  expedition.  Whether  this  is  true  or 
not,  the  fact  remains  that  he  was  a  part  of  the  expedition,  and 
he  must  be  held  to  have  been  traveling  with  troops.  In  the 
decisiou  of  June  30, 1899  (5  Com  p.  Dec.,  981),  it  was  held: 

"While  an  officer  may  travel  on  a  train  or  transport  which 
is  carrying  troops  and  not  be  traveling  with  troops,  I  am  of  the 
opinion  that  it  is  not  necessary  that  an  officer  should  be  in  com- 
mand of  troops  to  be  traveling  with  troops  within  the  meaning 
of  the  mileage  laws.  If  he  is  traveling  on  the  same  orders  or 
orders  of  the  same  import,  or  under  the  same  direction  or  man- 
agement as  the  troops,  including  the  sick  and  wounded,  and 
has  the  same  rights  and  privileges  as  to  transportation  and 
subsistence  as  officers  in  the  command  of  the  troops  with  which 
he  is  traveling,  I  am  of  the  opinion  that  he  can  not  be  regarded 
as  traveling  on  duty  under  orders  without  troops  within  the 
meaning  of  the  mileage  laws.7' 

In  conclusion  I  have  to  advise  you  that  Lieutenant  Allen  is 
not  entitled  to  mileage  for  the  journey  in  question. 
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DOCKET  FEES  OF  OLEEK8  OF  THE  SUPREME 
OOUBTS  IN  THE  TERRITORIES. 

The  fees  of  clerks  of  the  supreme  courts  in  the  Territories  for  making 
dockets  are  governed  by  paragraph  13  of  section  828,  Revised  Statutes, 
and  not  by  paragraph  10  or  11  of  that  section. 

(Decision  by  Comptroller  Tracewell,  January  6>  1900.) 

The  Auditor  for  the  State  and  other  Departments  submits 
the  following  decision  for  approval,  disapproval,  or  modi- 
fication: 

"  I  have  before  me  for  examination  and  settlement  the  account 
of  Jos6  1>.  Sena,  clerk  supreme  court  of  New  Mexico,  for  the 
September  quarter,  1899,  in  which  a  charge  of  $6  is  made  for 
docket  fee  in  a  case  heard  and  disposed  of  by  that  court. 

"It  has  been  the  practice  of  the  accounting  officers  to  allow 
docket  fees  of  $6  and  $4,  where  charged  by  the  clerks  of  the 
supreme  courts  of  the  Territories  in  which  double  fees  are  paid, 
and  of  $3  and  $2  in  the  other  Territories,  under  paragraphs 
10  and  11  of  the  clerk's  fee  bill. 

"  Section  1883  provides  that  the  fees  and  costs  to  be  allowed 
to  the  clerks  of  the  supreme  and  district  courts  of  the  Terri- 
tories shall  be  the  same  as  those  allowed  'for  similar  services 
by  such  persons  as  prescribed  in  chapter  16,  title  The  Judi- 
ciary,' in  which  occurs  the  clerk's  tee  bill,  and  that  no  other 
compensation  shall  be  allowed  them. 

"  No  mention  is  made  in  chapter  16  of  any  clerks  besides 
those  of  circuit  and  district  courts,  and  it  must  therefore  be 
assumed  that  section  1883,  in  providing  fees  for  clerks  of  Terri- 
torial supreme  courts,  had  reference  to  the  fees  fixed  in  the 
chapter  referred  to  for  the  clerks  of  circuit  and  district  courts. 

"  Paragraph  13  of  the  fee  bill  gives  a  fee  of  *  $1  for  making 
dockets  and  taxing  costs  in  cases  removed  by  writ  of  error  or 
appeal.'  It  can  not  be  supposed  that  this  paragraph  was 
intended  to  apply  to  cases  removed  from  a  circuit  or  district 
court  to  the  supreme  court  by  writ  of  error  or  appeal,  as  it 
could  hardly  have  been  the  intention  of  Congress  to  deprive 
the  clerk  of  his  docket  fee  of  $3  or  $2,  in  a  case  in  which  issue 
had  been  joined,  with  or  without  testimony,  simply  because 
the  case  had  been  disposed  of  by  removal  from  the  court  of 
which  he  is  clerk  to  a  higher  court.  Nor  is  it  likely  that  it 
was  intended  to  pay  him  two  docket  fees  in  such  a  case,  one 
under  paragraph  10  or  11  and  one  under  paragraph  13. 

"  It  is  more  probable  that  this  fee  was  intended  to  compen- 
sate the  clerk  of  a  circuit  court  for  making  dockets,  etc,  in  a 
cause  removed  to  that  court  by  writ  of  error  or  appeal  from  a 
district  court.  This  was  the  effect  given  to  paragraph  13  by 
the  accounting  officers  before  the  establishment  of  circuit 
courts  of  appeals,  when  the  circuit  courts  had  appellate  pow- 
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ers,  a  fee  of  $1  being  allowed  in  cases  removed  to  the  latter 
court  by  writ  of  error  or  appeal. 

"As  the  law  fixes  the  fees  of  a  clerk  of  a  Territorial  supreme 
court  as  the  same  as  those  allowed  clerks  of  United  States  cir- 
cuit and  district  courts  '  for  similar  services/  and  as,  in  my 
opinion,  paragraph  13  of  the  fee  bill  was  intended  to  apply  to 
cases  removed  to  the  circuit  courts  by  writ  of  error  or  appeal, 
I  decide  that  it  is  also  applicable  to  cases  removed  to  the  Ter- 
ritorial supreme  courts  by  writ  of  error  or  appeal,  and  that  the 
clerks  of  those  courts  are  only  entitled  in  each  such  case  to 
the  fee  provided  by  that  paragraph ;  and  therefore  that  Mr. 
Sena,  in  the  case  in  question,  is  entitled  to  a  fee  of  $2  instead 
of  $6,  as  charged  in  his  account,  double  fees  being  payable  in 
New  Mexico." 

The  paragraphs  of  section  828,  Bevised  Statutes,  bearing 
upon  the  question  now  at  issue  are  10, 11,  and  13,  and  read  as 
follows: 

(10)  "For  making  dockets  and  indexes,  issuing  venire,  tax- 
ing costs,  and  all  other  services  on  the  trial  or  argument  of  a 
cause  where  issue  is  joined  and  testimony  is  given,  three 
dollars. 

(11)  "For  making  dockets  and  indexes,  taxing  costs,  and 
all  other  services  in  a  cause  where  issue  is  joined  but  no  tes- 
timony is  given,  two  dollars. 

(13)  "  For  making  dockets  and  taxing  costs,  in  cases  removed 
by  writ  of  error  or  appeal,  one  dollar," 

As  indicated  by  the  Auditor,  it  has  been  the  practice  of  the 
accounting  officers  to  allow  clerks  of  Territorial  supreme  courts 
the  fee  provided  by  paragraphs  10  or  11,  as  the  case  might  be, 
and  the  clerks  of  those  courts  have  never  been  restricted  to 
the  fee  provided  by  paragraph  13,  and  in  view  of  the  doubt  as 
to  the  law  upon  the  subject  this  practice  is  entitled  to  some 
weight. 

I  do  not  think,  however,  that  the  construction  by  the 
accounting  officers,  although  long  concurred  in,  is  decisive. 
After  a  case  has  gone  to  final  judgment  in  the  trial  court,  no 
further  docket  fee  accrues  thereon,  unless  it  be  removed  by 
writ  of  error  or  appeal  to  the  appellate  court,  a  special  fee 
being  provided  for  the  clerk  of  the  latter  court  for  making 
dockets,  etc.  Therefore  it  seems  evident  that  the  fees  pro- 
vided by  said  paragraphs  10  and  11  relate  to  services  in  the 
trial  court  only,  and  this  being  true,  the  only  docket  fee  to 
which  the  clerk  of  the  appellate  court  is  entitled  is  that 
provided  by  clause  13,  supra. 

The  decision  of  the  Auditor  is  approved. 
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KEIMBURSEMENT  TO  THE  GOVERNOR  OP  A  STATE 
OF  THE  COST  OF  TRANSPORTING  REJECTED 
MILITIAMEN. 

Reimbursement  may  be  legally  made  to  the  governor  of  any  State  or  Ter- 
ritory for  expenses  incurred  and  paid  for  the  transportation  from  the 
company,  battalion,  or  regimental  rendezvous  to  the  State  rendezvous, 
and  return,  of  volunteers  or  organized  militia  who  presented  them- 
selves for  enrollment  in  the  Volunteer  Army,  and  who  were  rejected 
for  any  cause. 

(Decision  by  Comptroller  Tracewell,  January  6y  1900.) 

The  Auditor  for  the  War  Department  submits  the  following 
decision  for  approval,  disapproval,  or  modification : 

"  In  the  examination  of  voucher  No.  181  of  the  first  install- 
ment and  voucher  No.  36  of  the  fourth  installment  of  the  claim 
of  the  State  of  Ohio  for  reimbursement  under  the  acts  of  July 
8, 1898  (30  Stat.,  730),  and  March  3, 1899  (30  Stat,  1356),  the 
question  arises  whether  reimbursement  can  legally  be  made  to 
said  State  by  the  United  States  on  account  of  pay  and  cost  of 
transportation  paid  by  the  State  in  the  cases  of  the  members 
of  the  regimental  hospital  corps,  signal  corps,  and  band  of  the 
Second  Regiment  of  the  Ohio  National  Guard,  who  were  rejected 
by  the  United  States  mustering  officers  at  Camp  Bushnell, 
Columbus,  Ohio,  the  State  rendezvous,  on  the  ground  that  said 
members  were  rendered  supernumerary  under  orders  of  the 
War  Department  instructing  said  mustering  officers  as  to  the 
acceptance  of  such  officers  and  men  only  as  were  of  the  grades 
and  corps  established  and  recognized  in  the  regular  military 
establishment. 

"  It  is  certified  on  voucher  No.  36,  by  the  adjutant-general  of 
Ohio,  that  the  records  of  his  office  show  that  the  officers  and 
men  whose  names  appear  upon  the  voucher  as  rejected  volun- 
teers of  the  Second  Regiment  of  the  Ohio  National  Guard 
were  duly  enlisted  members  of  said  National  Guard;  that  they 
responded  to  the  orders  of  the  governor  of  Ohio  for  the  pur- 
pose of  entering  the  service  of  the  United  States  under  the 
call  of  the  President  dated  April  23, 1898,  to  assist  in  the  war 
with  Spain;  that  the  records  further  show  that  said  officers 
and  men  were  duly  presented  to  the  mustering  and  examining 
officers  of  the  United  States  at  Camp  Bushnell,  Ohio,  to  be 
mustered  as  volunteers,  but  were  rejected  on  account  of  phys- 
ical disability  or  by  reason  of  being  rendered  supernumerary 
under  orders  of  the  War  Department  instructing  said  muster- 
ing officers  as  to  the  acceptance  of  such  officers  and  men  only 
of  the  grades  and  corps  established  and  recognized  in  the  regu- 
lar establishment,  and  that  the  period  of  service  is  correctly 
stated  on  the  muster  and  pay  rolls  and  the  cause  for  discharge 
or  rejection  properly  given  opposite  their  respective  names. 
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"  On  April  25, 1898,  the  Secretary  of  War  transmitted  a  tele- 
gram to  the  governor  of  Ohio  containing  the  following: 

"  '  It  is  the  wish  of  the  President  that  the  regiments  of  the 
National  Guard  or  State  militia  shall  be  used  as  far  as  their 
numbers  will  permit,  for  the  reason  that  they  are  armed, 
equipped,  and  drilled,    *    *    »    Details  to  follow  by  mail.' 

"  The  written  communication  containing  said  details,  which 
followed  by  mail,  had  attached  to  it  a  statement  showing  the 
organization  for  artillery,  cavalry,  and  infantry.  Said  com- 
munication assured  the  governor  that  bands  might  be  organ- 
ized from  the  strength  of  regiments  as  in  the  Regular  Army, 

"  Immediately  upon  receipt  of  the  telegram  the  governor  of 
Ohio  caused  the  adjutant- general  of  the  State  to  place  himself 
in  communication  with  the  commanding  officers  of  the  several 
regiments  of  the  National  Guard  of  Ohio,  directing  them  to 
assemble  their  commands  at  regimental  rendezvous,  and  thence 
proceed  direct  to  the  camp  of  general  rendezvous  near  Colum- 
bus, Ohio. 

"  The  governor  of  Ohio  certifies  that  the  telegraphic  notifica- 
tion of  the  Secretary  of  War  to  him  that  the  regiments  of  the 
National  Guard  or  State  militia  would  be  preferred  in  the  organ- 
ization of  the  volunteer  troops  which  the  State  was  expected 
to  furnish,  was  taken  by  him  to  mean  the  regiments  as  organ- 
ized under  the  State  law,  and  therefore  he  made  no  discrimina- 
tion as  to  the  organized  parts  of  the  regiments,  but  directed 
that  the  National  Guard  report  with  their  regimental^  strength 
and  equipment  as  organized  under  the  laws  of  the  State;  that 
is  to  say,  with  all  the  officers  of  whatsoever  grade  the  law  des- 
ignated, the  hospital  corps,  the  signal  corps,  and  the  musi- 
cians, both  field  and  band. 

"  He  certifies  that  in  his  capacity  as  commander  in  chief  of 
the  organized  militia  or  National  Guard  of  the  State  of  Ohio, 
he  acted  under  the  orders  of  the  President  and  the  Secretary 
of  War  in  bringing  the  National  Guard  as  organized  under  the 
laws  of  the  State  before  the  United  States  mustering  officers 
for  acceptance  into  the  Volunteer  Army  of  the  United  States 
a&  contemplated  by  the  proclamation  of  the  President. 

"  Section  1  oi  the  act  of  March  3, 1899  (30  Stat.,  1357),  pro- 
vides  as  follows: 

"  '  That  for  all  officers  and  men  of  the  National  Guard,  or 
militia,  or  naval  reserves  of  the  States  and  Territories  who 
appeared  at  the  rendezvous  for  muster  aud  were  rejected  by 
the  medical  examiner  or  mustering  officer  pay  shall  be  allowed 
for  the  same  to  the  States  and  Territories  or  the  governors  of 
States  and  Territories  at  the  several  rates  as  fixed  as  afore- 
said from  the  date  of  assembly  to  the  date  of  their  rejection.' 

"The  several  rates  of  pay  referred  to  in  the  foregoing  pro- 
vision are  those  provided  for  by  the  first  and  second  provisos 
of  the  first  section  of  the  act  of  March  3, 1899. 

14 1  am  of  the  opinion,  and  so  decide,  that  reimbursement  may 
legally  be  made  to  any  State  or  Territory  or  to  the  governor  of 
any  State  or  Territory  for  the  pay  paid  by  said  State  or  Terri- 
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tory  or  the  governor  of  said  State  or  Territory,  at  the  several 
rates  fixed  by  the  first  section  of  the  act  of  March  3, 1899,  to 
all  officers  and  men  of  the  National  Guard,  or  militia,  or  naval 
reserves  of  said  State  or  Territory  who  appeared  at  the  ren- 
dezvous for  muster  and  were  rejected  by  the  medical  exam- 
iner or  mustering  officer,  for  any  cause  whatever,  from  the  date 
of  assembly  to  the  date  of  their  rejection,  without  refereuce 
to  whether  said  officers  and  men  were  members  of  any  hospi- 
tal corps,  signal  corps,  or  band,  or  otherwise. 

"The  second  section  of  the  act  of  March  3, 1899,  provides — 

"  'That  no  reimbursement  shall  be  made  for  the  transporta- 
tion of  any  man  who  did  not  present  himself  for  enrollment 
in  the  Volunteer  Army  of  the  United  States  as  provided  by 
law.* 

"In  my  opinion  the  phrase  'as  provided  by  law 'has  no  rela- 
tion to  the  manner  of  enrollment  or  to  the  manner  of  presenta- 
tion for  enrollment,  as  no  such  manner  is  known  to  be  prescribed 
by  statute,  but  is  the  equivalent  of  the  phrase '  as  established  by 
law'  and  refers  to  the  Volunteer  Army  of  the  United  States  as 
the  Volunteer  Army  of  the  United  States  as  established  by  law. 
In  this  sense  the  phrase  'Volunteer  Army  of  the  United  States 
as  provided  by  law'  is  used  consistently  with  the  phrase  'Vol- 
unteer Army  of  the  United  States'  as  used  in  the  same  section 
and  in  various  other  portions  of  the  act,  but  otherwise  not. 
The  statutory  requirement  would  then  appear  to  be  that  no 
reimbursement  is  to  be  made  for  the  transportation  cf  any  man 
who  did  not  present  himself  for  enrollment  in  the  Volunteer 
Army  of  the  United  States,  which  requirement  is  intelligible, 
reasonable,  and  consistent  with  other  portions  of  the  act,  par- 
ticularly tnat  portion  allowing  pay  for  all  officers  and  men  of 
the  National  Guard  who  appeared  at  the  rendezvous  for  muster 
and  were  rejected  by  the  medical  examiner  or  mustering  officer 
from  the  date  of  assembly  to  the  date  of  their  rejection,  with- 
out reference  to  whether  they  were  supernumerary  or  not  or 
to  the  cause  of  their  rejection. 

"  I  am  therefore  of  the  opinion,  and  so  decide,  that  reimburse- 
ment may  legally  be  made  to  the  governor  of  any  State  or  Terri- 
tory for  reasonable  expenses  incurred  and  paid  by  him  for  the 
actual  transportation  of  men  who  presented  themselves  for 
enrollment  in  the  Volunteer  Army  of  the  United  States  and 
were  rejected  by  the  medical  examiner  or  mustering  officer  for 
any  cause  whatever,  whether  such  men  were  individual  volun- 
teers or  whether  they  were  members  of  organized  militia,  or 
National  Guard,  or  naval  reserves  of  his  State  or  Territory 
who  traveled  from  the  place  of  company,  battalion,  or  regi- 
mental rendezvous  to  the  State  rendezvous  or  place  desig- 
nated for  examination  and  acceptance  of  the  members  of  such 
organization  into  the  Volunteer  Army  of  the  United  States,  and 
from  such  State  rendezvous  or  place  designated  for  examin- 
ation and  acceptance  to  their  respective  company,  battalion,  or 
regimental  rendezvous." 

The  decisiou  of  the  Auditor  is  approved. 
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PAY  OF  BBTIBBD  OPFIOEES  OF  THE  NAVY. 

The  proviso  in  section  13  of  the  Navy  personnel  act  of  March  3, 1899,  that 
nothing  in  said  act  shall  operate  to  increase  or  reduce  the  pay  of  any 
officer  then  on  the  retired  list  of  the  Navy,  which  was  first  adopted  by 
the  conference  committees  of  the  two  Honses  of  Congress,  is  consti- 
tutional, and  it  forbids  the  payment  to  such  officers  of  the  pay  of 
retired  officers  of  the  Army  of  corresponding  rank. 

(Decision  by  Comptroller  Trcwewell,  January  6, 1900.) 

R.  B.  Bodney,  paymaster  United  States  Navy  (retired), 
appeals  from  settlement  dated  October  17, 1899,  of  the  Auditor 
for  the  Navy  Department,  disallowing  his  claim  for  difference 
of  pay  at  the  rate  of  $1,600  per  annum,  received  by  him  since 
July  1, 1899,  as  a  retired  officer  of  the  Navy,  and  pay  at  the 
rate  of  $2,675  per  annum,  being  the  pay  of  a  retired  officer  of 
the  Army  of  corresponding  rank  and  of  like  length  of  service. 
The  claimant  was  a  retired  officer  when  the  Navy  personnel 
act  of  March  3, 1899,  became  a  law,  and  the  Auditor  disallowed 
his  claim  by  reason  of  the  last  proviso  in  section  13  of  said  act, 
which  reads  as  follows  (30  Stat,  1007): 

"That  nothing  in  this  act  shall  operate  to  increase  or  reduce 
the  pay  of  any  officer  now  on  the  retired  list  of  the  Navy." 

Prior  to  the  passage  of  the  Navy  personnel  act  retired  offi- 
cers oi  the  Navy  received  no  increase  of  pay  for  length  of 
service  or  by  promotion.  (Thornley  v.  United  States,  113  U.  8., 
310;  act  August  5, 1882,  22  Stat,  286.) 

The  general  provisions  of  section  13,  however,  which  place 
the  officers  of  the  line  and  of  the  Medical  and  Pay  Corps  of 
the  Navy  upon  the  same  footing  as  to  pay  (with  certain  excep- 
tions) as  officers  of  corresponding  rank  in  the  Army,  operated 
to  give  to  officers  of  the  Navy  retired  after  the  act  went  into 
effect  the  same  benefits  of  increasing  pay  for  length  of  service, 
counting  time  spent  as  retired  officers,  as  enjoyed  by  officers 
corresponding  with  them  in  rank  in  the  Army  (5  Gomp.  Dec., 
809) ;  and  but  for  the  above  proviso  such  increase  would  have 
been  extended  as  well  to  officers  retired  before  as  after  the 
passage  of  the  act,  and  the  new  law  would  have  given  them 
Army  retired  pay  instead  of  Navy  retired  pay. 

The  claimant  attacks  the  constitutionality  of  the  proviso 
because,  as  he  alleges,  the  same  was  not  contained  in  either  of 
the  original  bills  as  passed  by  the  separate  Houses  of  Con- 
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gress,  but  was  first  adopted  by  conference  committees  and 
afterwards  merely  assented  to  by  the  two  Houses  without  a 
separate  vote  having  been  taken  thereon,  such  separate  and 
independent  vote  being  forbidden  by  the  rules.  This  proceed- 
ing he  contends  is  in  contravention  of  article  I,  section  1,  of 
the  Constitution  of  the  United  States,  which  provides  that — 

"  All  legislative  power  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives." 

He  contends  that  the  proceeding  by  which  both  Houses  of 
Congress  permit  new  legislation  to  be  inserted  in  a  bill  which 
is  under  consideration  by  the  conference  committees  of  the 
respective  Houses  constituted  for  the  purpose  of  adjusting 
differences  between  these  two  legislative  bodies,  is  an  unau- 
thorized delegation  of  legislative  power  which  the  Constitution 
does  not  warrant,  especially  as  under  the  rules  a  separate  and 
intelligent  vote  upon  the  new  matter  thus  inserted  is  not  per- 
mitted. The  Comptroller  is  asked  to  disregard  this  proviso 
because  it  was  enacted  into  law  in  this  manner,  and  is  there- 
fore unconstitutional  and  void.  The  effect  of  so  disregarding 
the  proviso  would  be  to  leave  section  13  to  operate  as  fully 
upon  officers  of  the  Navy  retired  before  as  upon  those  retired 
after  the  passage  of  the  Navy  personnel  act,  and,  under  the 
decision  of  this  office,  would  give  the  former  the  same  retired 
pay  as  received  by  officers  of  the  Army  of  corresponding  rank, 
which  is  the  rate  of  pay  the  claimant  is  seeking  by  this  appeal. 

It  was  held  in  the  sugar-bounty  case  (2  Comp.  Dec.,  98)  that 
the  accounting  officers  could  question  the  constitutionality  of 
an  act  of  Congress  when  it  came  to  the  settlement  of  accounts, 
and  although  similar  claims  were  afterwards  recovered  by  suit 
against  the  United  States,  and  the  judgments  therefor  affirmed 
by  the  Supreme  Court  ( United  States  v.  Realty  Co.,  163  U.  8., 
427),  yet  the  right  or  duty  of  the  accounting  officers  to  question 
the  constitutionality  of  acts  of  Congress  when  they  were  called 
upon  to  carry  them  into  effect  was  not  controverted. 

But,  as  the  act  appears  before  me,  I  am  compelled  to  conclude 
that  it  passed  both  Houses  of  Congress  in  its  present  form  and 
in  a  constitutional  manner.  In  the  case  of  Field  v.  Clark  (143 
U.  S.,  649)  the  tariff  act  of  October  1, 1890  (26  Stat.,  567),  was 
questioned  upon  the  ground  that  in  enrolling  the  bill  a  clause 
known  as  section  30,  relating  to  a  rebate  of  taxes  on  tobacco, 
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shown  by  the  journals  of  both  the  House  of  Representatives 
and  the  Senate  to  have  been  regularly  passed  by  both  Houses 
ofOongress,  was  omitted,  and  that  the  enrolled  act  as  attested 
by  the  Vice-President,  and  Speaker  of  the  House,  as  approved 
by  the  President  and  as  deposited  with  the  Secretary  of  State, 
was  not  the  act  which  passed  the  two  Houses  of  Congress,  and 
was  therefore  not  the  law.  The  Supreme  Court  disposed  of 
this  objection  by  holding  as  stated  in  the  syllabus,  that — 

"  The  signing  by  the  Speaker  of  the  House  of  Representa- 
tives and  by  the  President  of  the  Senate,  in  open  session,  of 
an  enrolled  bill,  is  an  official  attestation  by  the  two  Houses 
of  such  bill  as  one  that  has  passed  Congress,  and  when  the 
bill  thus  attested  received  the  approval  of  the  President,  and 
is  deposited  in  the  Department  of  State,  according  to  law,  its 
authentication  as  a  bill  that  has  passed  Congress  is  complete 
and  unimpeachable." 

There  is  no  question  that  the  Navy  personnel  act  was  duly 
attested  as  above  and  signed  by  the  President.  If  the 
Supreme  Court  concluded  that  it  could  not  go  to  the  journals 
of  the  two  Houses  of  Congress  for  the  purpose  of  impeaching 
the  certificate  of  the  presiding  officers  of  the  two  Houses, 
executed  in  open  session,  that  the  act  had  passed  in  the  form 
certified,  when,  as  the  journals  showed  and  as  the  facts 
appeared  to  be,  the  bill  as  so  certified  was  not  the  bill  that  had 
been  passed  by  the  two  Houses,  it  is  certainly  not  competent 
for  the  accounting  officers  to  inquire  into  the  question  of 
whether  a  certain  proviso  contained  in  the  enrolled  and 
attested  bill  had  been  properly  passed  when  the  journals 
corroborate  the  certificates  of  the  presiding  officers  of  the  two 
Houses,  and  the  only  objection  urged  is  that  the  manner  of 
passing  it  was  not  such  as  to  give  a  free  expression  of  the 
views  of  the  members. 

Under  the  decision  of  the  Supreme  Court  in  the  case  of 
Field  v.  Clark,  supra,  I  am  bound  to  regard  the  proviso  as 
having  been  legally  and  constitutionally  passed  by  both 
Houses  of  Congress.    The  decision  of  the  Auditor  is  affirmed. 
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PAYMENT  OP  WITNESS  PEES  TO  A  PRISONER 
AWAITING  TRIAL. 

A  person  in  custody  awaiting  trial  for  an  alleged  offense,  who  attended 
before  a  United  States  commissioner  as  a  witness,  is  entitled  to  the 
fee  provided  by  law  for  such  attendance. 

(Comptroller  Tracewell  to    United  States  marshal,  Nashvill^ 
Tenn.j  January  69 1900.) 

Your  telegram  of  29th  ultimo,  as  follows,  is  received: 

"In  case  against  Daniel  Goodman,  Commissioner  C.  L. 
Norman  orders  payment  of  $1.50  per  diem  to  B.  G.  Manpin 
for  attendance  as  witness  on  November  22, 1899.  Manpin  was 
United  States  prisoner  awaiting  trial.  Am  I  authorized  to 
pay  the  claim  as  presented  or  to  pay  any  portion  thereofl" 

I  held  in  the  case  of  J.  K. Thompson,  United  States  marshal, 
district  of  West  Virginia,  decided  by  me  Jnne  12, 1899  (MS. 
Dec.,  vol.  9,  p.  860),  that— 

"There  is  no  provision  of  law  for  the  payment  of  witness 
fees  to  a  person  imprisoned  in  a  penitentiary  or  jail,  except  in 
the  case  of  a  person  who  is  detained  in  prison  as  a  witness  for 
want  of  security  for  his  appearance." 

But  in  that  case  the  facts  were  that  the  prisoner  witness 
was  one  convicted  of  a  crime,  who  had  forfeited  his  residence, 
and  whose  time  and  services  belonged  to  the  Government, 
which  is  charged  with  his  care  and  support,  and  per  diems  for 
attendance  and  mileage  were  accordingly  disallowed,  both 
being  ordered  by  the  commissioner  in  the  taxation  of  costs. 

In  this  case  the  prisoner  has  not  been  convicted  of  a  crime, 
and  his  time  has  not  been  forfeited  to  the  Government.  I 
think  the  marshal  is  therefore  authorized  to  pay  the  per  diem 
to  Maupin  for  his  attendance  as  a  witness  on  November  22, 
1899. 

It  would  be  different  as  to  mileage,  for  at  least  two  reasons: 
First.  The  Government  necessarily  bears  the  expenses  of  his 
transportation,  if  there  are  such,  from  the  jail  to  the  place 
where  he  testifies  as  a  witness.  Second.  The  jail  can  not  be 
his  place  of  residence. 

In  the  Thompson  case  it  was  decided  and  so  intended,  that 
where  a  person  who  was  convicted  of  crime  and  had  his  resi- 
dence forfeited,  he  could  not  be  paid  a  per  diem. 

I  have  no  doubt  if  a  convicted  person  was  called  upon 
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to  testify  in  a  civil  suit,  that  the  Government  would  be  enti- 
tled to  charge  for  and  collect,  as  against  the  person  subpoena- 
ing him  as  a  witness,  a  per  diem  on  account  thereof,  as  his 
services  belong  to  the  Government. 

As  the  marshal  only  requests  authority  to  pay  a  per  diem 
for  this  witness,  I  see  no  reason  why  the  witness  should  not 
be  so  paid.  He  is  presumed  to  be  innocent  of  any  crime  until 
he  is  duly  convicted. 


THREE  MONTHS'  ADDITIONAL  PAY  ON  EEENLIST- 
MENT  IN  THE  NAVY. 

The  Secretary  of  the  Navy  has  no  authority  to  waive  the  three  months' 
limitation  in  the  provision  of  section  1573,  Revised  Statutes,  as 
amended  by  the  act  of  Jnne  11,  1896,  which,  prior  to  the  passage  of 
the  Navy  personnel  act,  provided  for  three  months'  pay  on  reenlist- 
ment  in  the  Navy  for  a  term  of  three  years  within  a  period  of  three 
months. 

Prior  to  the  passage  of  the  Navy  personnel  act,  the  right  of  enlisted  men 
in  the  Navy  to  increased  pay  based  on  previous  continuous  service  was 
governed  by  regulations  of  the  Navy,  and  in  particular  cases  the  Sec- 
retary of  the  Navy  may  waive  the  provision  requiring  reen  list  men  t 
within  three  months  from  the  date  of  previous  honorable  discharge. 

(Decision  by  Comptroller  Tracevcellj  January  £, 1900.) 

The  Secretary  of  the  Navy,  by  letter  of  October  12, 1899, 
requests  a  revision  of  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  dated  September  16, 1899,  disallow- 
ing the  claim  of  Carl  Jensen,  boatswain's  mate,  second  class, 
United  States  Navy,  for  three  months'  reeulistment  pay  upon 
honorable  discharge,  and  for  $2  per  month  additional  pay  on 
account  of  continuous  service  under  two  previous  enlistments. 

The  Auditor  settled  the  account  to  June  30,  1899.  The 
record  shows  that  Carl  Jensen  enlisted  on  board  the  Inde- 
pendence May  18, 1891,  for  three  years  as  ordinary  seaman,  and 
was  honorably  discharged  from  that  vessel  May  17,  1894;  and 
that  he  reenlisted  on  the  same  vessel  May  18, 1894,  for  three 
years,  and  was  honorably  discharged  May  17, 1897.  On  ac- 
count of  sickness  he  was  unable  to  reenlist  until  August  135, 
1897,  eight  days  after  tbe  expiration  of  the  three  months 
within  which  an  enlisted  man  was  then  required  to  reenlist  in 
order  to  gain  the  benefits  of  iucreased  pay  of  $1  per  month 
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for  each  consecutive  reenlistment  of  three  years  granted  by 
Navy  Begulations  for  continuous  service. 

He  reenlisted  on  the  last-named  date  for  another  term  of 
three  years,  and  is  now  in  the  Bervice.  His  case  was  submit- 
ted to  the  Secretary  of  the  Navy,  who,  in  view  of  the  facts 
above  stated,  on  May  IS,  1899,  directed  that  the  provisions  of 
article  1174,  Navy  Begulations  of  1896,  requiring  reenlistment 
within  three  months,  be  suspended  in  his  case  and  that  he  be 
allowed  the  benefits  of  continuous  service  as  though  the  last 
enlistment  had  taken  place  within  the  limit  prescribed. 

The  Auditor  disallowed  his  claim  for  increased  pay  for  con- 
tinuous service  and  also  his  claim  for  three  months'  reenlist- 
ment pay,  then  granted  by  section  1573,  Revised  Statutes,  to 
those  reeiilisting  within  three  months  for  a  term  of  three 
years'  service  after  an  honorable  discharge  from  &  service  of 
three  years,  upon  the  ground  that  he  did  not  reenlist  within 
the  time  prescribed,  and  that  the  Secretary  could  not  waive 
the  requirements  of  the  statute. 

Section  1573,  as  amended  by  the  act  of  June  11, 1896  (29 
Stat,  476),  in  force  when  the  claimant's  last  enlistment  took 
place,  provided  in  substance  that  if  any  enlisted  man,  being 
honorably  discharged,  should  reenlist  for  three  years  within 
three  months  thereafter,  he  should,  upon  presenting  his  hon- 
orable discharge,  or  accounting  in  a  satisfactory  manner  for 
its  loss,  be  entitled  to  pay  during  said  three  months  equal  to 
that  to  which  he  would  have  been  entitled  if  he  had  been 
employed  in  actual  service. 

It  needs  no  argument  to  show  that  the  Secretary  of  the  Navy 
is  without  authority  to  waive  the  requirements  of  this  section, 
for  such  a  theory  would  make  the  Secretary  and  not  Congress 
the  lawmaking  power.  The  law  required  the  reenlistment 
within  three  months  in  order  to  secure  the  benefits  of  reenlist- 
ment pay,  and  makes  no  exception  in  favor  of  those  who,  from 
sickness  or  other  causes,  were  not  able  to  do  so.  The  Auditor's 
action  disallowing  the  claim  for  three  months'  reenlistment  pay 
is  clearly  correct,  and  is  affirmed. 

The  right  to  the  increase  of  his  monthly  pay  by  reason  of 
his  prior  service  rests  upon  Navy  regulations,  and  it  is  con- 
tended that  as  the  power  which  makes  a  regulation  can  waive 
it,  so  it  was  competent  for  the  Secretary  of  the  Navy  to  waive 
the  regulation  in  this  particular  case  and  allow  the  claimant 
the  benefit  of  his  prior  service  in  computing  his  pay  under  his 
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present  enlistment,  notwithstanding  his  failure  to  reenlist 
within  the  time  allowed. 

Under  section  1569,  Bevised  Statutes,  the  President  has  the 
power  to  fix  the  pay  and  bounty  for  reenlistiug  of  all  enlisted 
men  of  the  Navy  except  mates. 

The  granting  of  increased  pay  for  length  of  service  to  en- 
listed men  of  the  Navy  under  this  authority  dates  back  to 
April  26, 1869,  when  the  conditions  prescribed  were  practically 
the  same  as  those  in  force  when  the  present  claimant  entered 
upon  his  last  enlistment.  The  provisions  of  the  circular  grant- 
ing these  benefits  were  carried  into  the  Navy  Regulations  of 
1870  as  articles  1071  and  1072. 

Article  1174  of  the  Navy  Regulations  of  1896,  in  force  when 
the  claimant  enlisted  August  25, 1897,  provides: 

"(1)  Any  person  who,  after  having  enlisted  in  the  Navy  for 
a  term  of  three  years  and  received  an  honorable  discharge  or 
a  recommendation  for  reenlistment  upon  the  expiration  of  his 
term  of  service,  reenlists  for  three  years  within  three  months 
from  the  date  of  his  discharge  shall  receive  an  increase  of  one 
dollar  per  month,  to  the  pay  prescribed  for  the  rating  in  which 
he  serves,  for  each  consecutive  reeulistment. 

"(2)  Should  the  holder  of  any  discharge  from  the  Navy  fail 
to  reenlist  within  three  months  from  the  date  of  its  issue,  he 
will  receive  no  pecuniary  advantage  on  account  of  his  previous 
naval  service." 

Under  the  regulations  it  was  held  that  a  person  failing  to 
reenlist  within  three  mouths  could  derive  no  benefits  for  his 
previous  service  in  computing  his  rate  of  pay  under  his  new 
enlistment.    (Digest  Second  Oomp.  Dec,  vol.  3,  sec.  1028.) 

This  increase  of  pay  remained  a  matter  of  Navy  regulation 
until  the  passage  of  the  navy  personnel  act  of  March  3, 1899, 
section  16  of  which  provides  (30  Stat.,  1008): 

uThat  hereafter  the  term  of  enlistment  of  all  enlisted  men 
of  the  Navy  shall  be  four  years:  Provided,  That  section  fifteen 
hundred  and  seventy-three,  Revised  Statutes,  be  ameuded  to 
read:  *  *  *  and  that  any  man  who  has  received  an  honor- 
able discharge  from  his  last  term  of  enlistment,  or  who  has 
received  a  recommendation  for  reenlistment  upon  the  expira- 
tion of  his  last  term  of  service  of  not  less  than  three  years,  who 
reenlists  for  a  term  of  four  years  within  four  months  from  the 
date  of  his  discharge,  shall  receive  an  increase  of  one  dollar 
and  thirty-six  cents  per  month  to  the  pay  prescribed  for  the 
rating  in  which  he  serves  for  each  consecutive  reenlistment." 

In  construing  this  statute  it  was  held  that  it  practically 
superseded  the  prior  regulations  with  regard  to  all  future 
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enlistments,  but  that  tbe  additional  pay  of  $1  per  month  ior 
each  consecutive  prior  reenlistment  could  still  be  counted  in 
computing  the  pay  of  enlisted  men  of  the  Navy.  (5  Oomp. 
Dec.,  929.) 

In  this  case  the  regulation  which  required  a  reenlistment 
within  the  period  of  three  months  from  the  date  of  last  dis- 
charge in  order  to  entitle  a  person  reenlisting  to  increased  pay 
prescribed  for  the  rating  in  which  he  serves  was  waived  by  the 
power  which  made  these  regulations. 

I  know  of  no  law  or  rule  which  forbids  the  head  of  a  de- 
partment from  suspending  the  operation  of  any  regulation 
similar  to  this  in  individual  instances.  The  effect  of  such  sus- 
pension is  to  cause  a  want  of  uniformity  in  the  operation  of 
these  regulations,  but  if  this  be  a  fault  it  is  chargeable  to 
the  administration  of  the  regulations,  and  does  not  imply 
the  want  of  power  to  so  suspend  the  operation  of  a  regulation 
in  individual  cases. 

This  claim  being  for  increased  pay  for  services  prior  to 
March  3, 1899, 1  am  of  opinion,  and  so  decide,  that  Jensen  is 
entitled  to  the  additional  compensation  disallowed  by  the 
Auditor,  for  increased  pay,  which  on  this  revision  is  now 
allowed. 


PAYMENT  BY  A  VENDOR  OP  LAND  OF  THE  FEES 
FOR  RECORDING  THE  DEED. 

A  vendor  of  land  to  the  United  States  who,  in  pursuance  of  a  requirement 
by  the  Government  that  the  deed  should  be  recorded  before  the  draft 
for  the  purchase  money  would  be  delivered,  paid  a  tax  on  and  fees  for 
recording  the  deed  therefor  has  no  legal  claim  for  reimbursement  of 
the  amount  so  paid. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury y  Janu- 
ary 8 j  1900.) 

In  yonr  communication  of  the  3d  instant  you  present  a  ques 
tion  for  my  decision  as  follows: 

44  Under  the  authority  contained  in  the  act  of  Congress  ap- 
proved February  21,  1890  (30  Stat.,  839),  this  Department  has 
acquired  a  site  for  the  proposed  public  building  to  be  erected 
at  Newport  News,  Va. 

"  The  draft  in  payment  therefor  was  forwarded  to  the  United 
States  attorney,  with  instructions  to  complete  certain  prelimi- 
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naries  and  to  see  that  the  deed  was  delivered  for  record  pre- 
vious to  delivering,  the  draft  to  the  vendors.  The  Department 
is  now  advised  that  under  the  laws  of  the  State  of  Virginia  a 
recordation  tax  is  imposed  on  all  deeds,  except  when  the  object 
is  for  religious  or  charitable  purposes.  The  tax  in  this  case 
was  $27.50,  the  charge  for  recording  92.50,  and  the  commis- 
sioner's transfer  fee  $1 — total,  $3  L — which  the  vendors  were 
obliged  to  advance,  in  order  to  comply  with  the  requirements 
•of  the  Department  that  the  deed  be  recorded  before  delivery 
was  made  to  them  of  the  draft. 

"Had  the  Department  known  beforehand  of  the  recordation 
tax  of  $27.50  it  would  not  have  insisted  upon  the  recording  of 
the  deed  until  the  question  had  been  determined  whether  the 
act  of  cession  from  the  legislature  of  Virginia  did  not  exempt 
this  property  from  such  payment.  But,  as  hereinbefore  indi- 
cated, the  tax  was  paid  in  compliance  with  the  Department's 
requirement  that  the  deed  be  recorded  previous  to  the  delivery 
of  the  draft,  and  the  Department  has  the  honor  to  request  an 
expression  of  your  opinion  whether  the  appropriation  from 
which  payment  for  the  site  was  made  is  also  available  for  the 
purpose  of  reimbursing  the  vendors  for  the  amount  expended 
by  them  in  recording  the  deed  to  said  site." 

The  instructions  of  the  Department  to  the  district  attorney 
contained  the  following: 

44 1  enclose  herewith  Treasury  draft  No.  1287,  dated  October 
7,  1899,  to  the  order  of  the  Old  Dominion  Land  Company,  in 
the  sum  of  $27,500,  issued  in  payment  for  property  selected  as 
a  site  for  a  public  building  to  be  erected  at  Newport  News,  Va. 

u  I  also  enclose  abstract  of  title  and  proposed  deed  *  *  * 
and  have  to  request  that  you  *  •  •  have  *  *  *  the 
deed  properly  executed,  acknowledged,  and  stamped,  as  re- 
quired by  the  internal  revenue  law,  and  properly  entered  in 
the  office  of  record,  after  which  deliver  the  draft  to  the  parties 
in  interest."    •     •    * 

It  appears  from  the  foregoing  that  the  Government  had 
entered  into  an  agreement  with  the  Old  Dominion  Land  Com- 
pany to  purchase  of  the  company  a  piece  of  land  at  a  stipulated 
price.  If  this  agreeineut  had  been  carried  out  by  the  execu- 
tion and  delivery  of  the  deed  and  the  payment  of  the  purchase 
money,  there  can  be  no  doubt  that  the  obligation  of  paying  all 
legal  fees  for  recording  the  deed,  if  the  Government  deemed  it 
advisable  to  have  it  recorded,  would  have  rested  upon  the 
United  States.  But  it  appears  that  the  instructions  given  to 
the  district  attorney  were  construed  to  require  the  payment  of 
the  fees  by  the  vendor  before  the  purchase  money  would  be 
paid  by  the  Government.  So  construed,  the  legal  effect  of 
22184— Vol.  6 38 
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the  action  of  the  Government  was  in  the  nature  of  a  repudia- 
tion of  the  original  agreement  and  an  offer  to  adopt  a  modifica- 
tion thereof.  Clearly  the  vendor  was  under  no  legal  obligation 
to  accept  the  modified  agreement,  and  might  have  insisted 
upon  the  payment  of  the  price  stipulated  upon  the  delivery  of 
his  deed  unrecorded.  But  by  acquiescing  in  the  demand  of 
the  Government  and  paying  the  fees  for  recording  the  deed 
and  the  tax  on  the  deed  he  waived  his  rights  and  has  now  no ' 
legal  claim  for  reimbursement,  however  unjust  the  action  of 
the  Government  may  appear.    (5  Comp.  Dec.,  34.) 

It  might  be  suggested  that  it  is  unreasonable  to  construe  the 
action  of  the  Government  as  intending  to  repudiate  its  agree- 
ment by  exacting  payment  by  the  vendor  of  the  recording  fees, 
etc.,  before  it  would  pay  to  him  the  purchase  money  which  it 
had  agreed  to  pay.  But  such  appears  to  be  the  natural  inter- 
pretation of  the  instructions  of  the  Department  to  the  district 
attorney,  and  such  appears  to  have  been  the  interpretation 
put  upon  them  by  the  district  attorney  and  by  the  Depart- 
ment. Moreover,  if  such  was  not  the  meaning  of  the  instruc- 
tions, then  the  payment  of  the  recording  fees,  etc.,  by  the 
veudor  was  a  voluntary  payment,  which  does  not  create  a  legal 
liability  against  the  United  States.    (4  Oomp.  Dec.,  409.) 

It  might  also  be  suggested  that  it  was  merely  the  intention 
of  the  Department  to  request  the  vendor,  as  a  matter  of  con- 
venience, to  advance  the  small  sum  required  to  pay  the  record- 
ing fees,  etc.,  and  to  reimburse  him  therefor.  But  no  provision 
appears  to  have  been  made  for  this  purpose.  It  is  understood 
that  the  amount  for  which  the  draft  was  drawn  was  the  price 
agreed  to  be  paid  for  the  land  and  did  not  include  any  sum 
for  such  fees,  etc.  And,  so  far  as  appears,  no  promise  or  sug- 
gestion of  repayment  was  made  at  the  time;  but,  as  stated  in 
your  communication — 

"The  tax  was  paid  in  compliance  with  the  Department's 
requirement  that  the  deed  be  recorded  previously  to  the 
delivery  of  the  draft." 

In  reply  to  your  request  I  have  the  honor  to  say  that  the 
company  appears  to  have  no  legal  claim  for  reimbursement  of 
the  moneys  so  paid,  and  that  payment  thereof  is  unauthorized. 
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PER  DIEM  FOR  TRAVELING  EXPENSES  WHILE  ON 
DUTY  IN  THE  FIELD. 

An  Indian  inspector  who  was  assigned  to  duty  at  Muscogee,  I.  T.,  and 
directed  to  locate  and  establish  his  headquarters  there,  is  not,  while 
at  such  headquarters,  "on  dnty  in  the  field,"  within  the  meaning  of 
the  provision  for  traveling  expenses  ' '  when  actually  employed  on  duty 
in  the  field,"  contained  in  the  act  of  March  1, 1899. 

(Decision  by  Comptroller  Tracewell,  January  10, 1900.) 

The  Auditor  for  the  Interior  Department,  under  date  of  De- 
cember 8, 1899,  reported  the  following  decision  tbr  approval, 
disapproval,  or  modification : 

"  tti  settling  the  account  of  J.  George  Wright,  United  States 
Indian  inspector,  for  the  quarter  ending  September  30, 1899, 
the  question  is  presented  whether  he  should  be  allowed,  while 
serving  in  his  present  capacity,  the  per  diem  provided  by  law 
for  inspectors  while  on  duty,  in  the  field. 

"In  accordance  with  the  provisions  of  section  27  of  the  act 
of  June  28, 1898  (30  Stat,  504),  section  1  of  the  Indian  act  of 
July  1, 1898  (30  Stat,  573),  provides  for  an  additional  Indian 
inspector  for  continuous  service  in  the  Indian  Territory,  to  aid 
the  Secretary  of  the  Interior  in  executing  certain  provisions  of 
the  Curtis  Act.  Inspector  Wright  was  accordingly  designated 
for  this  new  positionon  August  .17, 1898,  and  directed  to  proceed 
to  Muscogee,  Indian  Territory,  and  locate  and  establish  his  head- 
quarters there,  it  being  also  expressly  provided  that  if  in  the 
discharge  of  his  duties  at  Muscogee  he  should  find  it  necessary 
to  visit  other  points  he  was  authorized  to  do  so.  He  at  once 
established  his  headquarters  there  and  equipped  a  regular 
office  in  charge  of  which  he  still  remains,  having  now  a  clerical 
force  of  three,  with  annual  salaries.  His  printed  letter  heads 
reading,  <  Office  of  U.  S.  Indian  Inspector  for  the  Indian  Ter- 
ritory, Muscogee,  Ind.  T.,'  and  other  features  of  his  account 
clearly  show  that  he  is  at  the  head  of  a  regularly  established 
office,  and  that  his  official  home  is  at  Muscogee,  while  serving 
under  his  present  assignment,  the  same  as  an  Indian  agent's 
official  home  is  at  his  agency. 

"The  language  of  the  Indian  appropriation  act  of  March  1, 
1899,  providing  a  per  diem  for  Indian  inspectors  under  certain 
conditions,  is  as  follows: 

"  *  For  traveling  expenses  of  eight  Indian  inspectors,  at  three 
dollars  per  day  when  actually  employed  on  duty  in  the  field, 
exclusive  of  transportation  and  sleeping-carfare,  in  lieu  of  all 
other  expenses  now  authorized  by  law.' 

"  In  deciding  a  case  involving  substantially  the  same  ques- 
tion, and  arising  under  a  like  provision  of  law,  which  is  re- 
ported in  5  Gomp.  Dec,  517,  the  Comptroller  held: 

"'In  order  that  Special  Agent  Spooner  be  held  entitled  to 
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per  diem  allowance,  two  requirements  of  the  statute  are  mani- 
fest: First,  that  he  be  actually  employed  on  duty  in  the  field; 
second,  that  the  per  diem  be  in  lieu  of  some  expense  author- 
ized by  law,  incident  to  his  duties,  for  which,  if  incurred,  he 
might  be  reimbursed  in  the  absence  of  per  diem  allowance.' 

"  While  serving  in  his  present  capacity  it  is  difficult  to  see 
how  Inspector  Wright  can  be  considered  on  duty  in  the  field. 
In  locating  his  permanent  headquarters  at  Muscogee,  and 
granting  him  authority  to  visit  other  points  if  in  the  discharge 
of  his  duties  he  found  it  necessary  to  do  so,  and  for  reasous 
hereinbefore  stated,  it  seems  to  have  been  the  clearly  expressed 
intention  of  the  Department  to  make  Muscogee  his  official 
home,  just  as  it  is  made  the  official  home  of  the  superintendent 
of  Indian  schools  for  the  Indian  Territory,  performing  similar 
service  under  the  same  statute,  in  whose  appointment  it  is 
provided  that  he  shall  have  his  per  diem  for  subsistence  only 
when  absent  from  his  office  (at  Muscogee)  on  official  business. 
Inspector  Wright's  chief  duties  would  seem  to  be  the  opposite 
of  field  duties;  they  appear  to  be,  as  a  rule,  discharged  at  or 
from  his  office  in  Muscogee,  and  his  accounts  on  file  for  the  past 
six  months  do  not  show  any  actual  travel,  except  two  short 
day  trips,  uot  more  than  a  regular  Indian  agent  would  ordi- 
narily travel  about  his  agency. 

"As  to  the  Comptroller's  second  prerequisite  that '  the  per 
diem  be  in  lieu  of  some  expenses  authorized  by  law,  incident 
to  his  duties,  for  which,  if  incurred,  he  would  be  reimbursed 
in  the  absence  of  per  diem  allowance,'  Inspector  Wright,  during 
the  time  spent  at  his  headquarters,  was  subject  to  no  expenses, 
authorized  by  law,  for  which  he  would  be  entitled  to  reimburse- 
ment in  the  absence  of  express  provision  for  per  diem. 

"In  the  Comptroller's  Decisions,  the  case  that  comes  the  near- 
est to  supporting  Inspector  Wright's  claim  to  per  diem  is  that 
of  Eugene  E.  White,  decided  June  30, 1888.  (Digest  Second 
Comp.  Dec.,  vol.  3,  sec.  1441.)  In  that  case  Special  Indian 
Agent  White  was  temporarily  placed  in  charge  of  an  Indian 
agency  and  remained  there  for  six  months.  The  Second  Comp- 
troller allowed  him  his  per  diem  principally  on  the  ground  that 
(quoting  from  the  decision)  'he  might  have  been  ordered  away 
at  any  time.  His  location  there  was  temporary,  pending  the 
selection  and  appointment  of  a  permanent  agent.'  This  was 
a  mere  emergency  assignment,  which,  as  the  Comptroller  says, 
might  have  terminated  any  day;  there  was  no  intention  of 
permanence,  or  continuous  service  as  in  Wright's  case. 

"  It  would  therefore  seem  that  both  of  the  requirements 
stated  by  the  Comptroller  in  the  Spooner  derision  are  iu  this 
case  wantiug,  and  the  per  diem  claimed  by  Inspector  Wright, 
in  the  account  now  under  consideration,  for  all  days  during 
which  he  was  not  absent  from  Muscogee,  on  the  business  of  his 
office,  should  be  disallowed." 
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Section  27  of  the  act  of  June  28, 1898  (30  Stat.,  504),  usually 
known  as  the  Curtis  Act,  is  as  follows: 

"  That  the  Secretary  of  the  Interior  is  authorized  to  locate 
one  Indian  inspector  in  Indian  Territory,  who  may,  under  his 
authority  and  direction,  perform  any  duties  required  of  the 
Secretary  of  the  Interior  by  law  relating  to  affairs  therein.'* 

This  statutory  provision  which  authorizes  the  Secretary  of 
the  Interior  to  "locate"  an  inspector  in  the  Indian  Territory 
seems  to  constitute  an  inspector  so  located  a  local  agent  of 
the  Secretary  in  the  Territory;  and  the  property  or  character- 
istic of  being  a  traveling  man,  which  is  ordinarily  incident  to 
the  office  of  Indian  inspector,  is  for  the  time  being  taken  from 
him.  Following  on  the  same  lines  the  Indian  appropriation 
acts  of  July  1, 1898  (30  Stat.,  573),  and  March  1, 1899  (30  Stat., 
926),  provide  as  follows: 

"  For  pay  of  eight  Indian  inspectors,  *  *  *  one  of  whom 
may  be  located  by  the  Secretary  of  the  Interior  in  the  Indian 
Territory,  and  under  his  direction  and  authority  may  perform 
any  duties  required  by  law  of  said  Secretary  relating  to  affairs 
in  said  Territory.'7 

In  each  of  the  two  acts  last  cited  and  quoted  from,  the  appro- 
priation for  traveling  expenses  of  Indian  inspectors  is  found 
in  the  paragraph  immediately  succeeding  iu  the  following 
language : 

"For  traveling  expenses  of  eight  Indian  inspectors,  at  three 
dollars  per  day  when  actually  employed  on  duty  in  the  field, 
exclusive  of  transportation  and  sleeping  car  fare,  in  lieu  of  all 
other  expenses  now  authorized  by  law,  and  for  incidental  ex- 
penses of  inspection  and  investigation,  ihcluding  telegraphing 
and  expenses  of  going  to  and  going  from  the  seat  of  Govern- 
ment, and  while  remaining  there  under  orders  and  directions 
of  the  Secretary  of  the  Interior,  for  a  period  not  to  exceed 
twenty  days."    *    *    * 

This  appropriation  shows,  first,  that  the  per  diem  allowance 
of  $3  is  for  traveling  expenses,  and  is  based  undoubtedly  upon 
the  consideration  that  such  inspectors  are  ordinarily  traveling 
men;  second,  that  the  per  diem  is  in  lieu  of  some  expenses  for 
which  the  inspectors  would  be  entitled  to  reimbursement  in  the 
absence  of  the  per  diem  provision.  Naturally,  when  the 
property  or  characteristic  of  being  a  traveling  man  is  removed 
from  an  inspector  by  his  assignment,  permanently  or  for  an 
indefinite  period,  to  local  duty,  when  the  regular  and  local 
duty  to  which  he  is  assigned  does  not  subject  him  to  the  incur- 
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rence  of  traveling  expenses  for  which  he  would  be  entitled  to 
reimbursement,  he  is  not  on  duty  in  the  field  and  entitled  to 
per  diem  in  lieu  of  traveling  expenses,  within  the  meaning  of 
the  appropriation  acts  of  July  1,  1898,  and  March  1,  1899, 
supra.  If  any  doubt  would  otherwise  exist  as  to  whether  tbe 
per  diem  allowance  is  an  incident  to  tbe  office  of  inspector 
wherever  or  whenever  on  duty,  so  long  as  his  duties  continue, 
or,  in  other  words,  whether  an  Indian  inspector  who  is  on  duty 
at  all  is  "on  duty  in  the  field"  within  the  meaning  of  the 
appropriation  for  traveling  expenses  of  Indian  inspectors,  such 
doubt  seems  to  be  settled  by  the  express  provision  for  allow- 
ance of  per  diem  for  a  period  not  exceeding  twenty  days,  while 
remaining  at  the  seat  of  Government  under  orders  and  direc- 
tions of  the  Secretary  of  the  Interior. 

An  extract  copy  of  Inspector  Wright's  assignment  to  duty 
under  date  of  August  17, 1898,  is  in  the  following  language: 

"Having  been  designated  for  assignment  to  duty  in  the 
Indian  Territory  under  the  provisions  of  section  27  of  the  act 
of  June  28, 1898,  known  as  the  Curtis  bill,  and  section  1  of 
the  Indian  appropriation  bill  of  July  1,  1898,  *  *  *  you 
will,  on  completion  of  your  present  duties  in  this  city,  proceed 
to  Muscogee,  Indian  Territory,  and  there  locate  and  establish 
your  headquarters  to  perform  any  duties  required  of  the  Secre- 
tary of  the  Interior  by  law  relating  to  affairs  in  that  Territory. 

"If  in  the  discharge  of  these  duties  you  fiud  it  necessary 
to  go  to  other  places,  either  in  the  Territory  or  elsewhere,  you 
are  authorized  to  do  so  at  any  and  all  times." 

Under  this  assignment  I  am  of  the  opinion  that  Inspector 
Wright  is  not  "on  duty  in  the  field"  within  the  meaning  of 
the  appropriation  act  while  he  is  at  his  headquarters  in  Mus- 
cogee, and  that  his  absence  therefrom  on  duty  should  be  shown 
by  affirmative  evidence  as  a  prerequisite  for  allowance  of  per 
diem  for  any  portion  of  the  time  he  continues  on  duty  under 
said  assignment. 

For  the  reasons  given,  in  addition  to  those  stated  by  the 
Auditor,  the  decision  of  the  latter  is  approved. 
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PAY  OP  SERGEASTT-MAJOBS  ASD  QUARTERMAS- 
TER-SERGEANTS OP  THE  XJUQTED  STATES  MA- 
RINE CORPS. 

Sergeant-majors  and  quartermaster-sergeants  of  the  United  States  Marine 
Corps  are  of  like  grade  and  are  entitled  to  the  same  pay  as  regimental 
sergeant-majors  and  regimental  quartermaster-sergeants  of  the  in- 
fantry of  the  Army. 

(Decision  by  Comptroller  Tracewell,  January  10, 1900.) 

The  Auditor  for  the  Navy  Department,  under  date  of  Sep- 
tember 29, 1899,  reported  for  approval,  disapproval,  or  modifi- 
cation his  construction  of  section  23  of  the  navy  personnel 
act  of  March  3, 1899  (30  Stat.,  1004). 

The  act  provides: 

"  That  the  enlisted  force  of  the  Marine  Corps  shall  consist  of 
five  sergeant-majors,  one  drum  major,  twenty  quartermaster- 
sergeants,  seventy-two  gunnery  sergeants  with  the  rank  aud 
allowance  of  the  first  sergeant,  and  whose  pay  shall  be  thirty- 
five  dollars  per  month;  sixty  first  sergeants;  two  hundred  and 
forty  sergeants;  four  hundred  and  eighty  corporals:  eighty 
drummers;  eighty  trumpeters;  and  four  thousand  nine  hun- 
dred and  sixty -two  privates." 

A  question  has  arisen  as  to  the  pay  which  the  sergeant-majors 
and  quartermaster-sergeants  of  the  Marine  Corps  authorized 
by  said  act  are  entitled  to  receive. 

The  Auditor,  after  quoting  section  1612,  Revised  Statutes, 
and  portions  of  sections  2  and  4,  act  of  March  2,  1899  (30 
Stat.,  977,  978),  and  section  1,  act  of  March  3, 1899  (30  Stat., 
1064),  states  the  facts  in  the  case  and  his  decision  as  follows: 

"  In  the  settlement  of  the  account  of  Col.  Green  Clay  Good- 
loe,  paymaster,  United  States  Marine  Corps,  for  the  fourth 
quarter,  18JMJ,  there  is  a  payment  to  William  J.  Limerick  and 
W.  W.  Fentress,  ns  quartermaster-sergeants,  at  the  rate  of 
$45.80  per  month,  being  the  pay  of  a  regimental  quartermaster- 
sergeant  of  cavalry  at  $34  per  mouth,  with  credit  for  length 
of  service  and  20  per  •cent  additional  pay,  and  Thomas  F. 
Hayes,  sergeant-major,  at  the  same  rate  of  pay. 

*  #  #  •  • 

"Brigadier-G<neral  Hey  wood,  commandant  of  the  Marine 
Corps,  informs  me  that  the  Marine  Corps  is  not  organized  into 
companies  or  battalions,  and  the  quartermaster-sergeants  of 
the  corps  perform  the  duties  of  regimental  quartermaster- 
sergeants  and  4  in  the  opinion  of  the  undersigned  should  be 
classed  as  such.' 
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"  The  Marine  Corps  at  the  several  stations  are  not  organized 
into  companies.  There  is  no  regimental  organization  to  the 
corps.  Therefore  the  sergeant-majors  and  quartermaster-ser- 
geants are  not  entitled  to  the  pay  of  a  regimental  sergeant- 
major  and  regimental  quartermaster-sergeant.  There  is  one 
sergeant-major  for  the  battalion,  but  no  quartermaster-ser- 
geants provided  for  the  infantry  of  the  Army. 

"  Prior  to  March  2,  1899,  the  quartermaster-sergeant  and 
sergeant-major  of  the  Marine  Corps  received  $23  per  month. 
(Sec.  1280  of  the  Revised  Statutes.) 

"  The  Marine  Corps  not  having  a  regimental  or  battalion 
organization,  the  pay  of  the  sergeant  majors  and  quarter- 
master-sergeants is  not  affected  by  the  act  ot  March  2, 1899. 
I  have  decided  that  they  are  only  entitled  to  the  pay  provided 
by  section  1280  of  the  Revised  Statutes;  that  the  proviso  in 
the  act  of  March  3,  1899,  supra,  limits  the  pay  to  regimental 
sergeant-majors  and  regimental  quartermaster-sergeants." 

Under  the  provisions  of  section  1596,  Revised  Statutes,  the 
Marine  Corps  had — 

"  One  sergeant-major,  one  quartermaster-sergeant,  one  drum- 
mstyor,  one  principal  musician,  two  hundred  sergeants,  two 
hundred  and  twenty  corporals,  thirty  musicians  for  a  band, 
sixty  drummers,  sixty  fifers,  and  twenty- five  hundred  privates." 

The  Revised  Statutes  further  provide  as  follows : 

"Sec.  .1611.  The  Marine  Corps  may  be  formed  into  as  many 
companies  or  detachments  as  the  President  may  direct,  with  a 
proper  distribution  of  the  commissioned  and  noncommissioned 
officers  and  musicians  to  each  company  or  detachment. 
•  "Sec.  1612.  The  officers  of  the  Marine  Corps  shall  be  enti- 
tled to  receive  the  same  pay  and  allowances,  and  the  enlisted 
men  shall  be  entitled  to  receive  the  same  pay  and  bounty  for 
reenlisting,  as  are  or  may  be  provided  by  or  in  pursuance  of 
law  for  the  officers  and  enlisted  men  of  like  grades  in  the 
infantry  of  the  Army." 

The  act  of  March  2, 1899  (30  Stat.,  977, 978),  provides: 

"Sec.  2.  That  each  regiment  of  cavalry  shall  consist  of 

*  #    *    one    sergeant-major,    one    quartermaster-sergeant, 

*  *  *  three  squadron  sergeant-majors,  who  shall  be  senior 
to  and  have  the  pay  and  allowances  of  first  sergeants  of  cav- 
alry. *  *  *  The  regimental  sergeant-major  and  the  regi- 
mental quartermaster-sergeant  provided  for  in  this  section 
shall  have  the  pay  and  allowances  of  ordnance-sergeants. 

"Sec.  4.  That  each  regiment  of  infantry  shall  consist  of 

*  #    *    one    sergeant-major,    one    quartermaster  sergeant, 

*  *  *  three  battalion  sergeant-majors,  who  shall  be  senior 
to  and  have  the  pay  aud  allowances  of  a  first  sergeaut, 

*  *  *  and  twelve  companies  organized  iuto  three  battal- 
ions of  four  companies  each.    *    *    * 
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"Each  company  shall  consist  of  *  *  *  one  quartermas- 
ter-sergeant, who  shall  have  the  pay  and  allowances  of  a 
sergeant."    *    *    * 

The  act  of  March  3,  1899  (30  Stat.,  1067),  provided— 

"That  the  regimental  sergeant-majors  and  regimental 
quartermaster-sergeants  of  artillery  and  infantry  shall  have 
the  same  pay  and  allowances  as  the  regimental  sergeant- 
majors  and  regimental  quartermaster-sergeants  of  cavalry." 

It  has  been  decided  that  the  pay  of  a  regimental  sergeant- 
major  of  infantry  and  of  a  regimental  quartermaster-sergeant 
of  infantry  under  the  acts  of  March  2,  1899,  and  March  3, 
1899,  supra,  is  $34  per  month,  with  the  increase  for  length  of 
service  and  reenlistment  authorized  by  sections  1281-1284, 
Revised  Statutes,  and  acts  amendatory  thereof,  that  being  the 
pay  of  ordnance-sergeants  of  posts.    (5  Oomp.  Dec,  761.) 

As  the  Army  was  organized  when  the  navy  personnel  act  of 
March  3, 1899  (30  Stat.,  1004),  supra,  increasing  the  number  of 
sergeant-majors  and  quartermaster-sergeants  in  the  Marine 
Corps,  was  passed,  there  were  two  grades  of  sergeant-majors 
and  two  grades  of  quartermaster-sergeants  in  each  infantry 
regiment  in  the  Army,  to  wit: 

One  regimental  sergeant-major  and  one  regimental  quarter- 
master-sergeant, the  minimum  pay  of  each  being  $34  per 
month;  three  battalion  sergeant-majors,  each  having  the  min- 
imum pay  of  $25  per  month;  twelve  company  quarter-master- 
sergeants,  each  having  the  same  minimum  pay  as  a  company 
sergeant,  commonly  called  "duty  sergeant,"  to  wit,  $18  per 
month. 

To  the  above  rates  is  to  be  added  20  per  cent  increase  in 
time  of  war,  as  provided  in  section  6,  act  of  April  26,  1898 
(30  Stat.,  365). 

The  law,  section  1612,  Revised  Statutes,  requires  that  the 
pay  of  the  sergeant-majors  and  quartermaster-sergeants  of  the 
Marine  Corps  be  the  same,  for  any  giveu  period,  as  that  "pro- 
vided by  or  in  pursuance  of  law  for  the  *  *  *  enlisted 
men  of  like  grades  in  the  infantry  of  the  Army"  during  said 
period. 

It  remains  to  determine  the  grades  in  the  infantry  of  the 
Army  to  which  the  grades  of  sergeant-major  and  quartennaster- 
sergeant  of  the  Marine  Corps  are  like  or  to  which  they  must  be 
assimilated  in  order  to  determine  the  rate  of  pay  which  they 
are  entitled  to  receive. 
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From  July  5, 1838  (sec.  16,  act  of  July  5,  1838,  5  Stat,  258) 
to  the  present  time  the  pay  of  every  grade  of  noncommissioned 
officers  of  infantry,  except  that  of  corporal  for  a  portion  of  the 
time,  has  been  the  same  as  the  pay  of  the  same  grade  in  cav- 
alry and  artillery. 

The  Marine  Corps  had  one  sergeant-major  and  one  quarter- 
master-sergeant from  March  2, 1833,  to  March  2, 1899. 

Under  section  1,  act  of  March  2, 1833  (4  Stat.,  647),  and  sec- 
tion 5,  act  of  June  30,  1834  (4  Stat,  713),  the  pay  of  each 
exceeded  the  pay  of  like  grades  in  the  Army,  but  by  section  1, 
act  of  August  5, 1854  (10  Stat,  586 ;  sec.  1612,  Revised  Statutes), 
supra,  the  pay  of  the  sergeant-major  and  the  quartermaster- 
sergeant  of  the  Marine  Corps  was  made  to  correspond  with 
like  grades  in  the  infantry  of  the  Army,  and,  notwithstanding 
various  changes  in  the  organization  of  the  Army  since  that 
date,  it  has  been  uniformly  held  that  the  grades  of  sergeant- 
major  and  quartermaster-sergeant  in  the  Marine  Corps  were 
to  be  regarded  as  like  the  grades  of  regimental  sergeant-major 
and  regimental  quartermaster-sergeant  in  the  infautry  of  the 
Army  and  they  have  been  so  paid. 

The  Navy  personnel  act  of  March  3,  1899,  increases  the 
number  of  sergeant-majors  and  quartermaster- sergeants  of  the 
Marine  Corps,  but  there  is  nothing  in  the  act  to  show  any 
intention  to  make  a  difference  in  grade  between  one  sergeant- 
major  and  another,  or  between  one  quartermaster-sergeant  and 
another. 

There  are  a  sufficient  number  of  enlisted  men  in  the  Marine 
Corps  to  make  five  regiments  of  infantry  which  would  have 
five  regimental  sergeant-majors,  the  entire  number  of  sergeant- 
majors  provided  for  the  Marine  Corps  by  the  act  of  March  3, 
1899. 

There  are  no  battalion  quartermaster-sergeants  in  the  in- 
fantry of  the  Army  as  now  organized,  and  five  regiments  of 
infantry  would  have  sixty  company  quartermaster-sergeants. 

I  think  it  clear  that  it  could  not  have  been  the  intention  of 
Congress  to  reduce  the  twenty  quartermaster-sergeants  of  the 
Marine  Corps,  or  any  of  them,  to  the  grade  of  a  company 
quartermaster- sergeant  of  infantry,  which  has  always  been 
substantially  the  same  as  that  of  a  duty  sergeant  and  below 
that  of  first  sergeant. 

The  organization  of  the  Marine  Corps  has  never  been  exactly 
that  of  the  infantry  of  the  Army,  and  substantially  the  same 


Digitized  byLjOOQlC 


RELIEF   OF   AMERICAN   SEAMEN.  603 

differences  and  conditions  exist  now  as  under  the  act  of  August 
5, 1854,  and  sections  1596  and  1612  of  the  Revised  Statutes. 

I  therefore  deem  it  best  to  adhere  to  the  construction  that 
has  obtained  since  1854,  and  am  of  the  opinion  that  the 
sergeant-majors  and  quartermaster-sergeants  of  the  Marine 
Corps  must  be  regarded,  under  the  act  of  March  3, 1899,  as 
under  prior  laws,  as  of  like  grades,  respectively,  to  regimental 
sergeant-majors  and  regimental  quartermaster-sergeants  of 
infantry,  and  that  they  are  entitled  to  the  pay,  $34  per  month, 
with  the  increase  for  length  of  service,  and  increase  in  time  of 
war,  being  the  pay  provided  by  law,  act  of  March  3,  1899, 
supra,  for  regimental  sergeant-majors  and  regimental  quarter- 
master-sergeants of  infantry. 

The  decision  of  the  Auditor  is  disapproved,  and  the  accounts 
of  Colonel  Groodloe  will  be  settled  in  accordance  with  the  views 
herein  expressed. 


BELIEF  OP  AMERICAN  SEAMEN. 

Under  the  act  of  December  21,  1888,  shipwrecked  American  seamen  and 
American  seamen  who  are  discharged  in  foreign  countries  by  reason 
of  injury  or  illness  incapacitating  them  for  service  are  entitled  to 
relief  and  transportation  to  the  United  States,  irrespective  of  any 
arrears  of  wages  which  may  be  paid  to  them  by  masters  of  vessels  on 
their  discharge.  When  discharged  for  other  causes,  except  with  their 
voluntary  consent,  or  for  neglect  of  duty  or  incompetency,  the  master 
of  the  vessel  is  required  to  furnish  them  employment  upon  some  other 
vessel  agreed  upon,  or  to  furnish  them  transportation  to  the  United 
States,  and  also  in  certain  cases  to  pay  them  one  month's  wages  extra. 
Arrears  of  wages  are  to  paid  upon  discharge  in  all  oases. 

Under  the  act  of  December  21, 1888,  consular  officers  are  not  required  to 
apply  arrears  of  wages  or  extra  wages  of  destitute  American  seamen 
who  are  discharged  in  foreign  countries  to  their  relief  or  transportation 
to  the  United  States. 

(Comptroller  Traeetcell  to  the  Secretary  of  State,  January  11, 

1900.) 

I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  the  4th  instant,  as  follows  : 

"  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  14th 
ultimo  in  which  you  render  a  decision  in  regard  to  the  duty  of 
the  vice-consul  at  Barbados  in  affording  relief  and  transporta- 
tion to  an  American  seaman. 

"  In  presenting  the  case  to  you  in  a  letter  of  December  8, 
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1899,  this  Department  also  desired  a  decision  on  the  general 
question  whether,  under  the  act  of  December  21, 1898  (30  Stat., 
755),  any  part  of  the  wages  collected  by  a  consul  upon  the  dis- 
charge of  a  seaman  on  account  of  injury  or  illness  incapacitat- 
ing him  for  service,  is  to  be  used  to  defray  the  cost  of  his 
relief  and  transportation  to  the  United  States,  or  whether  the 
whole  expense  is  to  be  borne  by  the  Government.  Yon,  how- 
ever, called  attention  in  reply  to  the  fact  that  the  act  of 
December  21, 1898,  makes  mauy  material  changes  in  the  laws 
relating  to  American  seamen,  and,  in  so  doing,  affects  the 
accounts  of  consular  officers;  and  you  state  that  you  have  been 
informed  by  the  Auditor  for  the  State  and  other  Departments 
that  already  more  or  less  confusion  aud  diversity  of  practice 
have  grown  out  of  the  changes-  in  the  law,  aud  suggest  that  it 
is  very  important  that,  as  soon  as  possible,  consular  officers  be 
instructed  as  to  the  changes  made  and  their  duties  under  the 
act. 

"You  are  therefore  of  the  opinion  that,  under  the  authority 
contained  in  section  8  of  the  act  of  July  31, 1894  (28  Stat.,  208), 
this  Department  should  ask  for  an  authoritative  opinion  from 
you  on  all  the  questions  raised  by  the  act  of  December  21, 1898, 
and  think  that  a  general  decision  is  to  be  preferred  to  special 
decisions  on  isolated  cases. 

"  In  reply  I  inclose  a  copy  of  a  circular  issued  March  6, 1899, 
to  consular  officers  calling  their  attention  to  the  changes  which 
the  act  of  December  21, 1898,  makes  in  numerous  paragraphs 
of  the  Consular  Regulations.  The  Department  did  not  then 
nor  does  it  now  feel  that  it  is  in  a  position  to  indicate  its  views 
as  to  the  exact  effect  of  the  act  in  question,  in  changing  the 
existing  regulations.  It  recognizes  the  fact  that  so  far  as  the 
accounts  of  the  consular  officers  are  concerned  the  various 
questions  would  necessarily  be  raised  when  the  accounts  were 
rendered  to  the  Auditor  for  the  State  and  Other  Departments, 
and  that  the  final  decision  would  rest  with  you. 

"It  is  now  desired  to  issue  a  further  circular  to  consular 
officers  which  shall  contain  specific  instructions  in  regard  to 
their  duties  in  connection  with  American  seamen,  and  I  there- 
fore request  a  decision  by  you  upon  the  changes  in  the  law 
made  by  the  act  of  December  21, 1898,  so  far  as  they  involve 
the  question  of  payments  to  be  made  under  this  Department 
and  affect  the  several  paragraphs  of  the  Consular  Regulations 
which  relate  to  the  matter." 

The  act  of  December  21,  1898,  supra,  makes  many  changes 
in  the  laws  relating  to  American  seamen  and  consequently 
alters  the  Consular  Regulations  and  the  duties  of  consular 
officers  in  many  respects,  which  are  entirely  matters  of  admin- 
istrative actiou  and  control  within  your  Department,  but  it 
also  makes  material  changes  in  the  laws  which  have  hitherto 
governed  the  accounts  of  c  nsular  officers,  and  it  is  on  ques- 
tions thus  arising  that  I  am  asked  to  render  a  decision. 
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Section  4577  of  the  Be  vised  Statutes  is  as  follows  : 

"It  shall  be  the  duty  of  the  consuls,  vice-consuls,  commer- 
cial agents,  and  vice-commercial  agents,  from  time  to  time,  to 
provide  for  the  seamen  of  the  United  States  who  maybe  found 
destitute  within  their  districts,  respectively,  sufficient  sub- 
sistence and  passages  to  some  port  in  the  United  States  in  the 
most  reasonable  manner,  at  the  expense  of  the  United  States, 
subject  to  such  instructions  as  the  Secretary  of  State  shall 
give.  The  seamen  shall,  if  able,  be  bound  to  do  duty  on  board 
the  vessels  in  which  they  may  be  transported,  according  to 
their  several  abilities.'1 

This  section,  which  is  taken  from  the  act  of  February  28, 
1803  (2  Stat.,  204),  is  the  general  authority  on  which  relief  is 
afforded,  and  must  be  borne  in  mind  in  construing  all  subse- 
quent acts  which  are  in  pari  materia.  Standing  alone,  it 
authorizes  relief  "at  the  expense  of  the  United  States"  of  all 
destitute  American  seamen,  thus  leaving  the  chief  question  to 
be  determined  to  be  that  of  destitution;  but  the  Consular 
Regulations  early  held  that,  while  the  consular  officer  was  the 
best  judge  as  to  that  matter,  a  seaman  who  had  either  arrears 
of  wages  or  extra  wages  in  the  hands  of  the  officer  could  not 
be  considered  destitute  within  the  meaning  of  the  statute. 

Section  4581  of  the  Revised  Statutes,  as  amended  by  the  acts 
of  June  26,  1884  (23  Stat.,  55),  and  April  4,  1888  (25  Stat.,  80), 
is  as  follows: 

"  Sec.  4581.  If  any  consular  officer,  when  discharging  any 
seaman,  shall  neglect  to  require  the  payment  of  and  collect  the 
arrears  of  wages  and  extra  wages  required  to  be  paid  in  the 
case  of  the  discharge  of  any  seaman,  he  shall  be  accountable 
to  the  United  States  to  the  full  amount  thereof.  If  any  sea- 
man, after  his  discharge,  shall  have  incurred  any  expense  for 
board  or  other  necessaries,  or  for  reasonable  charges  for  medical 
care  and  nursing,  at  the  place  of  his  discharge,  before  shipping 
again,  or  for  transportation  to  the  United  States,  such  expense 
shall  be  paid  out  of  the  arrears  of  wages  and  extra  wages  received 
by  the  consular  officer,  which  shall  be  retained  for  that  purpose, 
and  the  balance  only  paid  over  to  such  seaman;  and  if  such 
arrears  and  extra  wages  are  not  sufficient  to  defray  such 
expense,  the  deficiency  shall  be  paid  from  the  fund  in  the 
Treasury  for  the  maintenance  and  transportation  of  destitute 
American  seamen." 

Paragraph  224  of  the  Consular  Regulations  of  1896  is  as 
folio  W8: 

"  It  is  the  duty  of  the  consular  officer  to  collect  all  arrears 
of  wages  that  are  due  to  a  seaman  up  to  the  date  of  his  dis- 
charge, and  to  report  the  same  quarterly,  together  with  the 
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extra  wages  collected,  to  the  Auditor  for  the  State  and  Other 
Departments  (Form  No.  124).  The  arrears  of  wages  and  extra 
wages  are  first  to  be  applied  to  the  expenses  of  the  seaman; 
and  vouchers  for  wages  paid  to  a  seaman,  as  prescribed  in 
Form  No.  104,  must  accompany  the  relief  accounts.  A  seaman 
whoha8  wages  in  the  hands  of  a  consular  officer  cannot  be  regarded 
as  destitute  until  they  have  been  exhausted  in  defraying  his  expenses 
(Paragraphs  262, 263)" 

Such  were  the  law  and  regulations  at  the  time  of  the  pas- 
sage of  the  act  under  consideration,  and  it  is  clear  that  while 
they  were  in  force  it  was  proper  to  furnish  relief  and  transpor- 
tation only  after  any  arrears  of  wages  or  extra  wages  in  the 
hands  of  the  consular  officer  had  proved  inadequate. 

Section  16  of  the  act  of  December  21, 1896,  is  as  follows: 

"That  section  forty- five  hundred  and  eighty- one  of  the  Re- 
vised Statutes  be,  and  is  hereby,  amended  to  read  as  follows: 

" '  Sec.  4581.  If  any  consular  officer,  when  discharging  any 
seaman,  shall  neglect  to  require  the  payment  of  and  collect 
the  arrears  of  wages  and  extra  wages  required  to  be  paid  in 
the  case  of  the  discharge  of  any  seaman,  he  shall  be  account- 
able to  the  United  States  for  the  full  amount  thereof.  The 
master  shall  provide  any  seaman  so  discharged  with  employ- 
ment  on  a  vessel  agreed  to  by  the  seaman,  or  shall  provide 
him  with  one  month's  extra  wages,  if  it  shall  be  shown  to  the 
satisfaction  of  the  consul  that  such  seaman  was  not  dis- 
charged for  neglect  of  duty,  incompetency,  or  injury  incurred 
on  the  vessel.  If  the  seaman  is  discharged  by  voluntary  con- 
sent before  the  consul,  he  shall  be  entitled  to  his  wages  up  to 
the  time  of  his  discharge,  but  not  for  any  further  period.  If 
the  seaman  is  discharged  on  account  of  injury  or  illness, 
incapacitating  him  for  service,  the  expenses  of  his  mainte- 
nance and  return  to  the  United  States  shall  be  paid  from  the 
fund  for  maintenance  and  transportation  of  destitute  American 
seamen.' "    (30  Stat.,  759.) 

And  section  3  of  the  same  act  provides: 

"That  section  forty-five  hundred  and  twenty-six  of  the 
Revised  Statutes  be,  and  is  hereby,  amended  so  as  to  read  as 
follows : 

" '  Sec.  4526.  In  cases  where  the  service  of  any  seaman 
terminates  before  the  period  contemplated  in  the  agreement 
by  reason  of  the  loss  or  wreck  of  the  vessel,  such  seaman  shall 
be  entitled  to  wages  for  the  time  of  service  prior  to  such  termi- 
nation, but  not  for  any  further  period.  Such  seaman  sliall  be 
considered  as  a  destitute  seaman  and  shall  be  treated  and  trans- 
ported to  port  of  shipment  as  provided  in  sections  forty  Jive  hun- 
dred and  seventy -seven,  forty-fire  hundred  and  seventy-eight,  and 
forty-five  hundred  and  seventy-nine  of  the  Revised  Statutes!" 
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The  part  in  italics  shows  the  change  made  in  the  section 
by  this  act.  The  provisions  of  this  section  do  not  apply  to 
fishing  or  whaling  vessels  or  yachts.    (Section  26  id.) 

It  seems  clear  that  the  act  makes  very  material  changes  in 
the  law  relating  to  the  relief  of  American  seamen,  so  far  as 
the  application  of  wages  is  concerned,  and  at  this  point  of  the 
discussion  two  conclusions  may  be  very  positively  stated: 

1.  The  omission  from  section  4581  of  the  Revised  Statutes 
of  the  provision  for  the  application  by  the  consular  officers  of 
arrears  of  wages  and  extra  wages  to  the  relief  and  transpor- 
tation of  seamen  must  be  held  to  be  a  repeal  of  such  authority 
unless  that  authority  is  given  elsewhere  either  in  the  same  or 
in  subsequent  acts. 

2.  Shipwrecked  seamen  and  seamen  who  are  discharged  on 
account  of  injury  or  illness,  incapacitating  them  for  service, 
are  entitled  to  relief  and  transportation  to  the  United  States, 
irrespective  of  any  question  of  wages.  In  the  former  case, 
they  are  declared  by  law  to  be  "  destitute  seamen n  and  enti- 
tled to  relief,  and  in  the  latter  case  it  is  provided  that  the 
expenses  of  their  maintenance  and  return  to  the  United  States 
"  shall  be  paid  from  the  fund  for  maintenance  and  transporta- 
tion of  destitute  American  seamen,'7  which  precludes  the  idea 
of  any  payment  of  the  same  from  arrears  of  wages  or  extra 
wages. 

In  these  directions,  at  least,  the  act  of  December  21, 1898, 
appears  to  be  a  complete  reversal  of  the  former  policy.  There 
is  now  no  direct  statutory  requirement  as  to  the  application  of 
arrears  of  wages  and  extra  wages  toward  the  relief  of  the  sea- . 
men,  and  in  the  case  of  shipwrecked  seamen  and  such  as  are 
discharged  on  account  of  injury  or  illuess,  incapacitating  them 
for  service,  the  law  itself  makes  definite  provision,  irrespective 
of  any  wages  due  them  on  discharge.  Seamen,  however,  are 
discharged  for  other  causes  besides  these  two,  and  arrears  of 
wages  and  extra  wages  are  collected  in  other  cases,  and  it 
remains  to  consider  how  far  the  act  of  1898  has  changed  the 
existing  law  on  these  subjects. 

The  first  two  provisions  of  section  4581  of  the  Revised 
Statutes  now  read: 

"  If  any  consular  officer,  when  discharging  any  seaman,  shall 
neglect  to  require  the  payment  of  and  collect  the  arrears  of 
wages  and  extra  wages  required  to  be  paid  in  the  case  of  the 
discharge  of  any  seaman,  he  shall  be  accountable  to  the  United 
States  lor  the  full  amount  thereof.    The  master  shall  provide 
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any  seaman  so  discharged  with  employment  on  a  vessel  agreed 
to  by  the  seaman,  or  shall  provide  him  with  one  month's  extra 
wages,  if  it  shall  be  shown  to  the  satisfaction  of  the  consul 
that  such  seaman  was  not  discharged  for  neglect  of  duty, 
incompetency,  or  injury  incurred  on  the  vessel." 

Bead  alone,  these  provisions  might  be  construed  to  mean 
that  in  any  discharge  before  a  consular  officer,  except  tor  neg- 
lect of  duty,  incompetency,  or  injury  incurred  on  the  vessel, 
one  month's  extra  wages  is  required  to  be  paid  unless  employ- 
ment on  a  vessel  agreed  upon  is  provided,  and  that  the  con- 
sular officer  is  required,  under  penalty,  to  collect  the  same; 
but  these  are  general  provisions  which  must  be  read  in  the 
light  of  certain  special  provisions  in  the  same  act.  The  act  of 
December  21, 1898,  modifies  in  precise  terms  certain  prior  pro- 
visions of  law  in  regard  to  the  collection  of  extra  wages,  and 
the  changes  can  best  be  shown  by  taking  up  seriatim  the  cases 
in  which  extra  wages  were,  before  the  passage  of  the  act,  to 
be  collected,  aud  noting  the  changes  made.  It  being  under- 
stood that  arrears  of  wages  were  to  be  collected  in  all  cases, 
one  month's  extra  wages  were  formerly  required  to  be  collected 
on  the  discharge  of  a  seaman  in  the  following  cases  (Consular 
[Regulations  of  1896,  par.  243): 

"1.  When  inspectors  appointed  by  the  consular  officer  to 
examine  whether  the  vessel  is  in  a  suitable  condition  to  go  to 
sea  shall  have  reported  that  she  was  sent  to  sea  unsuitably 
provided  in  any  important  or  essential  particular,  by  neglect 
or  design,  and  the  consular  officer  approves  of  such  finding. 
*    *    *     (Section  4561,  Revised  Statutes;  23  Stat.,  54.)" 

The  language  of  the  section  is  "  he  *  *  *  shall  require 
the  payment  by  the  master  of  one  month's  wages  for  each  sea- 
man over  and  above  the  wages  then  due." 

As  amended  by  section  11  of  the  act  of  December  21, 1898, 
it  is  required  that  the  consular  officer  "  shall  discharge  such  of 
the  crew  as  request  it,  aud  shall  require  the  payment  by  the 
master  of  one  month's  wages  for  each  seaman  over  and  above 
the  wages  then  due,  or  sufficient  money  for  the  return  of  such 
of  the  crew  as  desire  to  be  discharged  to  the  nearest  and  most 
convenient  port  of  the  United  States,  or  by  furnishing  the 
seamen  who  so  desire  to  be  discharged  with  employment  on  a 
ship  agreed  to  by  them."  Here  the  paymeut  of  extra  wages 
is  alternative  to  the  master's  furnishing  sufficient  money  for 
the  seaman's  return  or  finding  for  him  of  other  employment. 
The  provisions  of  this  section  do  not  apply  to  fishing  or  whal- 
ing vessels  or  yachts.     (Section  26,  id.) 
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"  2.  Whenever  a  vessel  of  the  United  States  is  sold  in  a  for- 
eign country  and  her  company  discharged.  But  in  case  the 
master  shall,  with  the  assent  of  the  seaman,  provide  him  with 
adequate  employment  on  board  some  other  vessel  bound  to 
the  port  at  which  he  was  originally  shipped,  or  to  such  other 
port  as  may  be  agreed  upon  by  him,  then  no  payment  of  extra 
wages  is  required.  *  *  *  (Section  4582,  Revised  Statutes; 
23  Stat,  54.)" 

Here  the  language  is  "it  shall  be  the  duty  of  the  master 
#  #  #  to  pay  to  the  consular  officer  for  every  seaman  so  dis- 
charged one  month's  wages  over  and  above  the  wages  which 
may  be  then  due  to  such  seaman." 

This  is  amended  by  section  17  of  the  present  act  by  leaviug 
out  all  requirements  as  to  extra  wages,  and  requiring  the 
master  to  furnish  the  seaman  with  adequate  employment  on 
board  some  other  vessel  bound  for  the  port  at  which  he  was 
originally  shipped,  or  to  some  other  agreed  i>ort,  or  to  furnish 
the  means  of  sending  him  to  such  port,  or  to  provide  him  with 
a  passage  home,  or  to  deposit  with  the  consular  officer  such 
a  sum  of  money  as  is  by  that  officer  deemed  sufficient  to  defray 
the  expenses  of  his  maintenance  and  passage  home.  Here  the 
language  in  regard  to  arrears  of  wages  is  changed,  and  reads, 
"besides  paying  to  each  seaman  or  apprentice  the  wages  due 
him,  he  shall  either  provide,"  etc.,  as  above. 

"3.  Whenever  on  the  discharge  of  a  seaman  in  a  foreign 
country  on  his  complaint  that  the  voyage  is  continued  contrary 
to  agreement,  the  consular  officer  shall  be  satisfied  that  the 
voyage  has  been  designedly  and  unnecessarily  prolonged  in 
violation  of  the  articles  of  shipment."  (Section  4583,  Revised 
Statutes;  23  Stat.,  54.) 

Here  the  language  is,  he  "  shall  require  the  payment  by  the 
master  of  one  month's  wages  for  each  seaman  over  and  above 
the  wages  due  at  the  time  of  discharge." 

Section  18  of  the  present  act  adds,  as  other  causes  of  dis- 
charge, "  that  the  vessel  is  badly  provisioned  or  unseaworthy, 
or  against  the  officers  for  cruel  treatment,"  and  provides  that 
if  the  consular  officer  is  satisfied  of  the  truth  and  justice  of 
the  complaint,  he  shall  require  the  master  to  pay  to  such  seaman 
one  month's  wages  over  and  above  the  wages  due  at  the  time 
of  discharge,  and  to  provide  him  with  adequate  employment  on 
board  some  other  vessel,  or  provide  him  with  a  passage  on 
board  some  other  vessel,  bound  to  the  port  from  which  he  was 
originally  shipped,  or  to  the  most  convenient  port  of  entry  in 
the  United  States,  or  to  a  port  agreed  to  by  the  seaman. 
22184— Vol.  6 39 
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"  4.  Whenever  a  seaman  is  discharged  by  a  consular  officer 
in  consequence  of  any  hurt  or  injnry  received  in  the  service  of 
the  vessel."    *    *    *     (Section  4583,  Revised  Statutes;  23 

Stat,  54.) 

In  the  substitute  for  section  4583  found  in  section  18  of  the 
present  act  this  provision  is  omitted,  and  in  the  amendment  to 
section  4581  found  in  section  16  of  the  same  act  "injury 
incurred  on  the  vessel7'  is  made  an  exception  to  the  require- 
ment of  one  month's  extra  wages,  and  "injury  or  illness, 
incapacitating  him  for  service"  is  made  a  ground  for  relief  by 
the  United  States. 

"  5.  In  all  cases  where  deserters  are  apprehended,"  and  the 
consular  officer  having  inquired  into  the  facts,  "is  satisfied 
that  the  desertion  was  caused  by  unusual  or  cruel  treatment." 
(Section  4600,  Revised  Statutes;  23  Stat.,  55.) 

Here  the  language  is,  "  shall  require  the  master  to  pay  one 
month's  wages  over  and  above,"  etc. 

By  section  21  of  the  present  act,  the  requirement  is  the  same 
as  in  3,  supra,  i.  e.,  one  month's  extra  wages  and  adequate 
employment  on  another  vessel  or  passage  home.  Here  the 
language  is,  "he  shall  require  the  master  to  pay  to  such 
seaman?  etc. 

It  is  impossible  to  follow  these  amendments  throughout 
without  being  forced  to  the  conclusion  that  they  indicate  a 
change  of  policy  in  regard  to  the  disposition  of  arrears  of  wages 
and  extra  wages  in  harmony  with  the  action  of  Congress  in 
leaving  out  the  positive  requirements  as  to  their  use  which 
were  found  in  the  act  of  April  4, 1888,  supra.  It  should  be  * 
noted  that  in  each  amendment  the  section  is  entirely  rewritten 
in  the  act  of  1898,  and  the  studied  change  of  language  in  regard 
to  the  payment  of  arrears  of  wages  and  extra  wages  must 
mean  something.  In  sections  4561,  4582,  4583,  and  4600, 
before  amendment,  the  language  used  was  "he  [the  consular 
officer]  shall  require  the  payment  by  the  master  of  one  month's 
wages  for  each  seaman,"  etc.,  "it  shall  be  the  duty  of  the 
master  to  pay  to  the  consular  officer  for  every  seaman,"  etc, 
"he  shall  require  the  master  to  pay  one  month's  wages,"  etc. 
As  amended,  the  language  is  "besides  paying  to  each  seaman 
or  apprentice  the  wages  due  him,  he  [the  master]  shall  provide," 
etc.,  "he  shall  require  the  master  to  pay  to  such  seaman,"  etc 

These  changes,  read  in  connection  with  the  first  paragraph 
of  section  4581  of  the  Bevised  Statutes,  as  amended  by  the 
act  of  December  21, 1898,  make  it  very  clear  to  my  mind  that 
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the  consular  officer  is  still  required  to  see  that  all  arrears  of 
wages  and  extra  wages  that  are  due  to  a  seaman  on  his  dis- 
charge are  paid  by  the  master,  either  directly  to  the  seaman, 
as  the  law  now  indicates,  or  to  himself  for  the  seaman's  use, 
but  that  he  is  no  longer  required  to  use  these  wages  in  the 
maintenance  and  transportation  of  the  seaman. 

Whether  wisely  or  uuwisely,  the  law  seems  to  have  been 
changed  in  these  important  respects,  but  I  do  not  think  th$t 
the  burden  of  relief  which  is  thus  taken  from  the  wages  of  the 
seamen  is  cast  by  the  law  upon  the  United  States,  except  in 
cases  where  it  is  definitely  assumed.  On  the  contrary,  the  act 
of  1898,  taken  as  a  whole,  appears  to  be  an  effort  to  shift  or 
readjust  the  burden  so  as  to  protect  American  seamen  and  to 
promote  commerce,  which  are  the  avowed  objects  of  the  act, 
without  at  the  same  time  throwing  too  great  a  burden  upon  the 
United  States.  While  in  some  directions  it  affords  substantial 
relief  to  commerce,  in  others  it  imposes  new  duties  on  the  mas- 
ters of  vessels;  and  while  the  United  States  has  in  certain  cases 
assumed  expenses  which  had  hitherto  been  borne  in  part  by  the 
seamen,  it  has  in  others  been  relieved  as  far  as  possible  from 
such  expenses.  Shipwrecked  seamen  and  seamen  discharged  on 
account  of  injury  or  illness,  incapacitating  them  for  service,  are 
entitled  to  relief  at  the  expense  of  the  United  States  under  the 
provisions  of  sections  3  and  16  of  the  act  of  December  21, 1898. 
If  this  act  stood  alone  it  might  well  be  argued  that  the  naming 
of  these  two  classes  of  discharged  seamen  as  entitled  to  relief 
in  an  act  which  established  other  classes  of  discharged  seamen 
indicated  an  intention  on  the  part  of  Congress  to  deny  relief 
to  all  the  others;  but  by  the  general  provisions  of  section  4577 
of  the  Revised  Statutes,  destitute  American  seamen  are  entitled 
to  subsistence  and  passage  to  some  port  in  the  United  States 
at  the  expense  of  the  United  States.  This  section  must  not  be 
ignored,  but  it  can  not  be  understood  as  authorizing  relief 
except  to  destitute  seamen,  and  except  to  those  for  whom  all 
other  statutory  means  of  relief  have  been  exhausted;  and  a 
reading  of  the  sections  of  the  act  of  1898  relating  to  the  dis- 
charge of  seamen  shows  very  clearly  that  while  relieving  the 
seamen's  wages  in  all  cases  from  the  burden  of  relief,  and  cast- 
ing the  burden  in  two  cases  wholly  upon  the  United  States, 
it  is  the  intention  of  Congress  in  nearly  every  other  case  to 
throw  the  burden  of  the  relief  and  transportation  of  American 
seamen  upon  the  vessels  from  which  they  are  discharged.    A 
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reference  to  the  discussion  heretofore  made  of  the  cases  in  which 
extra  wages  are  required  to  be  paid  shows  that  in  every  case 
of  discharge,  except  the  first,  the  master  of  the  vessel  is 
required  to  provide  for  the  seaman,  either  by  furnishing  him 
with  employment  on  another  vessel,  or  by  sending  him  home; 
and  that  he  is  relieved  from  that  duty  by  the  payment  of  one 
month's  extra  wages  only  in  the  case  named  in  section  4561, 
Revised  Statutes  as  amended  (No.  1,  supra).  It  thus  appears 
that  if  the  law  is  properly  enforced  by  consular  officers  no 
unnecessary  expenses  need  fall  upon  the  United  States. 

Under  the  law  as  it  formerly  stood  the  vessel  seems  to  have 
discharged  its  duty  toward  the  seaman  when  it  paid  the  arrears 
of  wages  and  extra  wages  required  upon  discharge.  In  no 
case  was  it  required  to  furnish  him  with  employment  on 
another  vessel  or  to  send  him  home,  though,  in  the  case  of  a  ves- 
sel sold  in  a  foreign  country  and  its  company  discharged,  this 
was  permitted  to  be  done  as  an  alternative  to  the  payment  of 
extra  wages.  As  the  law  now  stands,  in  every  case  of  dis- 
charge named  in  the  act  of  1898  (except  by  voluntary  agree- 
ment, section  16)  the  vessel  is  required  to  furnish  the  seaman 
with  employment  upon  some  vessel  agreed  upon  or  to  send  him 
home  (see  above  for  more  definite  statement),  and  in  only  one 
case  (when  inspectors  have  reported  against  the  vessel,  etc.)  is 
it  permitted  to  pay  one  month's  extra  wages  as  an  alternative 
to  this  duty.  If,  therefore,  no  seamen  are  discharged  by  a 
consular  officer  until  the  vessel  has  complied  with  the  require- 
ments of  the  law,  few  oases  requiring  relief  should  ari9e  except 
those  which  the  United  States  has  voluntarily  assumed.  No 
relief  should  be  furnished  in  cases  where  other  means  are  pro- 
vided until  every  effort  has  been  made  to  require  the  vessel  to 
discharge  the  duty  devolved  upon  it  by  law.  Apart  from  the 
specific  penalties  prescribed  in  certain  sections  of  the  act  of 
1898,  adequate  means  of  enforcing  the  requirements  of  the 
law  would  appear  to  be  found  in  sections  1718,  4309,  and  4310 
of  the  Kevised  Statutes.  So  far  as  those  cases  are  concerned 
in  which  the  master  of  the  vessel  has  the  alternative  of  pay- 
ing one  month's  extra  wages  instead  of  finding  employment  or 
sending  the  seaman  home,  it  need  only  be  said  that,  while  the 
consular  officer  is  not  now  required  to  apply  any  wages  for  the 
benefit  of  the  seaman,  he  is  in  a  position  to  know  the  facts  of 
the  case,  and  is  none  the  less  bound  to  furnish  relief  only  in 
cases  of  destitution,  of  which  he  is  the  judge,  and  presumably 
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he  would  not  famish  relief  to  a  seaman  whom  he  knew  to  be 
able  to  help  himself. 

While  it  is  understood  as  being  generally  agreed  by  the 
courts  that  reports  or  recommendations  made  to  legislative 
bodies  by  their  respective  committees  in  relation  to  pending 
measures  can  not  be  accepted  as  pertinent  evidence  of  the 
meaning  which  the  legislature  intended  to  attach  to  the  statute 
(Black  on  Interpretation  of  Laws,  226),  it  is  at  least  instructive 
to  note  that  the  report  of  the  Committee  on  Merchant  Marine 
and  Fisheries  on  the  bill  which  was  substantially  enacted  as 
the  act  of  December  21, 1898,  considers  in  detail  the  changes 
made  in  existing  law,  and  shows  clearly  the  intention  of  the 
act  to  change  existing  law  and  practice.  (Report  1657,  Fifty- 
fifth  Congress,  second  session.)  Referring  to  the  changes 
made  by  section  3  of  the  act,  the  committee  say: 

"Section  4  (3  of  the  act)  (4526,  Revised  Statutes)  now  pro- 
vides that  where  a  seaman  is  wrecked  abroad  before  the  ter 
mination  of  his  voyage  he  shall  be  entitled  to  his  wages  up  to 
the  time  his  services  terminate,  but  to  nothing  more  from  the 
master  or  owner.  Congress,  however,  appropriates  $50,000 
annually  for  the  relief  of  shipwrecked  and  distressed  seamen 
abroad,  and  in  sections  4577,  4578,  and  4579  *  *  *  has 
made  full  provision  for  the  use  of  this  fund.  •  *  •  This 
section  is  the  present  custom  in  most  cases  where  the  ship- 
wrecked seaman  depends  on  the  consul  to  send  him  home, 
though  in  cases  where  the  seaman  has  wages  coming  to  him  he 
is  usually  required  to  turn  them  in  toward  meeting  the  expenses 
of  his  passage  home.  The  British  law  is  based  on  the  theory 
that  when  by  an  act  of  God  the  sailor  is  left  in  a  foreign  land 
the  Government  should  bring  him  home.  Such  is  the  theory 
of  this  section."    *    *    * 

On  other  sections  the  committee  report  as  follows: 

"Section  12  (11  of  act)  (4561,  Revised  Statutes) :  This  section 
provides  that  when  a  vessel  is  found  unseaworthy  *  *  • 
the  master  shall  pay  one  month's  extra  wages,  as  the  law  now 
requires,  or  may  have  the  alternative  of  sending  the  sailor 
home  to  the  nearest  port  of  the  United  States  or  furnishing 
him  with  employment  on  a  vessel  acceptable  to  the  sailor. 
The  one  month's  wages  is  frequently  spent  by  the  sailor  in  dis- 
sipation abroad,  and  then  he  becomes  a  charge  on  the  consul, 
while  if  use  is  made  of  the  alternative  our  seamen  abroad  will  be 
returned  to  the  United  States  or  furnished  with  employment." 
•  ••••#* 

"  Section  17  (16  of  act)  (4581,  Revised  Statutes)  This  sec- 
tion amends  the  present  law  by  providing  that  when  a  seaman 
is  discharged  abroad  he  sball  be  provided  with  employment  on 
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a  vessel  agreed  to  by  the  seaman  or  with  one  month's  extra 
wages.  If  the  seaman  is  discharged  by  voluntary  consent  for 
the  purpose  of  joining  another  vessel,  as  not  infrequently 
occurs,  he  shall  receive  his  wages  up  to  the  time  of  his  dis- 
charge. If  he  is  discharged  on  account  of  injury  or  illness  he 
shall  become  a  charge  upon  the  United  States  and  returned 
to  the  United  States  from  the  fund  for  distressed  seamen. 
The  United  States  ought  to  treat  its  distressed  seamen  abroad 
as  generously  as  Great  Britain  does.  Yet  under  the  present 
law  it  is  only  after  the  entire  amount  of  wages  in  his  posses- 
sion has  been  exhausted  that  the  Government  comes  to  his 
assistance 

"  Section  18  f  17  of  act).  (4582  Revised  Statutes)  When  an 
American  vessel  is  sold  abroad  it  should  be  the  duty  of  the 
owner  or  master  to  provide  for  the  return  of  the  crew  to  the 
United  States,  or  secure  employment  for  them.  The  present 
law  provides  that  the  master  shall  pay  one  month's  extra 
wages  when  the  crew  is  discharged  under  these  conditions,  or 
he  may  provide  them  with  other  employment.  The  one  month's 
wages  are  frequently  wasted,  and  the  seaman  becomes  a  charge 
on  the  United  States  consul  and  the  fund  for  distressed  sea- 
men. The  owner  or  master  is  directly  responsible  for  the  dis- 
charge of  the  crew,  as  he  has  sold  the  vessel,  and  this  bill 
accordingly  provides  that  he  shall  either  pay  the  expenses  of 
the  crew  home  or  secure  sufficient  employment  for  them.  It 
is  in  accord  with  the  British  law. 

"Section  19  (18  of  act)  (4583,  Revised  Statutes)  The  prin- 
ciple in  this  section  is  substantially  the  same  as  that  above 
stated.  The  present  law  requires  one  month's  extra  wages  to 
be  paid  to  the  seaman  if  he  has  good  grounds  for  demanding 
his  discharge.  This  section  extends  the  reasons  for  demand- 
ing a  discharge,  and,  in  addition  to  one  month's  wages,  pro- 
vides that  the  master  shall  return  the  seaman  to  the  United 
States  or  provide  him  with  adequate  employment.  This  is  a 
more  just  treatment  of  American  seamen  than  that  now  pro- 
vided by  law." 

•  #*•••# 

"Section  22  (21  of  act)  (4600,  Revised  Statutes).  The  pres- 
ent law  fixes  one  month's  extra  wages  as  the  penalty  which 
the  master  must  pay  for  causing  desertion  by  cruel  or  unusual 
treatment.  The  amendment  proposed  requires  the  master  also 
to  return  the  seaman  to  the  United  States  or  to  secure  for  him 
adequate  employment.  The  shipping  interests  agree  to  this 
as  a  fair  proposition  and  a  step  toward  the  suppression  of 
brutal  treatment  by  officers." 

Without  attaching  undue  importance  as  an  aid  to  construc- 
tion to  the  views  of  the  committee,  it  may  be  said  that  they 
are  so  thoroughly  in  harmony  with  the  construction  of  the  act 
which  had  forced  itself  upon  my  mind  before  my  attention  was 
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called  to  the  report,  that  I  have  no  hesitation  in  quoting  them 
as  "  opinions  to  persuade,"  to  which  it  is  admissible  to  look  in 
considering  the  correctness  of  my  conclusions.  (Bishop,  Writ- 
ten Laws,  par.  76.) 


COST  OF  EXECUTING  DEEDS  OP  LAND  PURCHASED 
BY  THE  UNITED  STATES. 

Under  an  agreement  by  the  United  States  to  pay  all  costs  incident  to 
the  execution  of  deeds  of  lands  purchased  by  the  United  States,  such 
costs  are  properly  payable  as  a  part  of  the  consideration  for  the  lands. 

(Comptroller  Tracewell  to  Maj.  Charles F.  Powell,  United  States 
Army,  January  13, 1900.) 

I  have  received  your  letter  of  November  22, 1899,  as  follows : 

"  I  have  the  honor  to  inclose,  with  request  for  audit  so  that 
proper  payment  may  be  made,  account  of  E.  M.  Showalter, 
assistant  United  States  attorney,  district  of  West  Virginia, 
for  $7.50  for  expenses  incurred  in  obtaining  conveyances  of 
land  for  locks  and  dams  on  the  Monongahela  River,  as  shown 
by  voucher  and  attached  bills  in  duplicate.  I  have  made  pen- 
cil note  on  the  duplicate  bill  of  the  amount  of  consideration 
mentioned  in  each  deed,  and  inclose  letter  with  two  inclosures 
received  from  Mr.  Showalter  bearing  on  the  matter." 

The  expenses  referred  to  are  $5  for  notarial  fees  and  $2.50 
for  revenue  stamps  on  the  deeds  furnished  conveying  the  land 
to  the  United  States. 

The  appropriation  proposed  to  be  used  is  found  in  the  act  of 
June  3, 1896  (29  Stat.,  219),  reading  as  follows  : 

"  Improving  the  Upper  Monongahela  River,  West  Virginia: 
Continuing  improvements,  thirty  thousand  dollars,  ten  thou- 
sand dollars  of  which  may  be  used  for  the  location  and  pur- 
chase of  sites  for  the  dams  within  said  improvement;'9  *   *   » 

Under  ordinary  circumstances  the  burden  of  preparing 
deeds  and  affixing  stamps  thereon,  as  required  by  law,  falls 
upon  the  vendor  of  the  land  and  not  upon  the  purchaser, 
unless  there  is  an  agreement  between  the  two  parties  that  the 
purchaser  shall  bear  said  expenses,  in  which  case  the  expense 
would  properly  be  a  consideration  for  the  contract  of  purchase. 

In  this  case,  however,  I  am  led  to  understand  from  the  letter 
of  Mr.  Showalter,  addressed  to  you  October  21, 1899,  that  it  was 
the  agreement  between  the  officers  of  the  United  States  and 
the  vendors  of  the  land  that  the  former  should  bear  these 
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expenses.  If  this  understanding  is  correct,  then  you  are 
authorized  fco  make  the  payment  from  the  appropriation  above 
mentioned. 

If  said  payment  is  made*  the  voucher  should  contain  the 
proper  certificate  setting  forth  the  agreement  between  the  par- 
ties that  the  burden  of  preparing  the  deeds  was  assumed  by 
the  Government  under  an  agreement. 


PER   DIBM8   OF   FIELD   DEPUTY   MARSHALS   FOR 
ATTENDANCE. 

A  field  deputy  marshal  who  attends  separate  examinations  before  two  or 
more  United  States  commissioners  on  the  same  day  is  entitled  to  a  per 
diem  fee  for  attendance  before  each  commissioner. 

{Decision  by  Comptroller  Tracewell,  January  18, 1900.) 

Mr.  Frank  Simmons,  United  States  marshal  for  the  southern 
district  of  Alabama,  appeals  from  the  action  of  the  Auditor 
in  the  disallowance  of  a  charge  for  attendance  of  a  deputy 
before  commissioners  in  one  of  two  oases  on  the  same  day,  in 
his  account  for  the  Quarter  ended  March  31, 1898. 

This  disallowance  is  in  pursuance  of  the  practice  in  the 
Auditor's  office  not  to  allow  more  than  one  per  diem  for  each 
day  to  a  deputy,  though  such  deputy  may  attend  before  two  or 
more  commissioners  in  two  or  more  cases  on  the  same  day, 
under  paragraph  23,  section  829,  Revised  Statutes,  which  pro- 
vides "for  attending  examinations  before  a  commissioner 
*  *  *  two  dollars  a  day."  This  is,  however,  applicable  to 
field  deputies  only,  marshals  now  being  salaried  officers. 

The  facts  as  developed  by  the  explanations  of  the  marshal, 
corroborated  by  the  accounts  of  the  commissioners,  are  that 
Deputy  Hutchinson  arrested  one  George  Murphy,  and  with 
said  Murphy  attended  before  Commissioner  N.  B.  Clark  on  the 
loth  day  of  November,  1898,  and  afterwards,  but  on  the  same 
day,  arrested  one  H.  S.  Cole  and  attended  the  examination  of 
the  said  Cole  before  Commissioner  W.  D.  McKinstry.  Under 
the  rule  laid  down  in  United  States  v.  McMahon  (164  U.  S.,  81), 
the  practice  of  the  accounting  officers  is  hereby  changed. 

In  that  case  it  was  held  that  when — 

"A  marshal  attends  such  examinations  before  different  com- 
missioners  on  the  same  day  he  is  entitled  to  a  fee  of  $2  for 
attendance  before  each  commissioner.7' 

The  item  should  therefore  be  allowed. 
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PROVISION    FOR    MISCELLANEOUS    EXPENSES   IN 
AN  APPROPRIATION  FOR  SPECIFIC  ITEMS. 

A  provision  for  miscellaneous  expenses  following  provision  for  specific 
classes  of  expenses  is  not  applicable  to  miscellaneous  expenses  in  the 
widest  extent  of  that  term,  but  only  to  such  miscellaneous  expenses 
as  are  for  the  same  general  purposes  as  those  which  are  specifically 
provided  for. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  January 

18, 1900.) 

In  your  communication  of  the  12th  instant  you  request  my 
decision  of  the  question  whether  certain  expenses  incurred  by 
Mr.  George  W.  Clinton,  United  States  consular  agent  at  Cum- 
berland, British  Columbia,  in  searching  for  deserters  from  the 
Revenue-Cutter  Service  are  payable  from  the  appropriation  for 
expenses  of  the  Revenue-Cutter  Service. 

It  appears  that  on  June  15, 1899,  four  men  deserted  from  the 
United  States  revenue  steamer  Bush  while  the  vessel  was  lying 
at  a  wharf  at  Union,  British  Columbia.  The  commander  of  the 
vessel  states  that  he  made  every  effort  to  capture  them,  and 
consulted  with  the  manager  of  a  coal  company  at  that  {dace, 
who  telegraphed  and  telephoned  to  different  points  on  the 
railroad  which  the  men  would  be  likely  to  pass.    He  also  says: 

"The  manager  also  communicated  by  telephone  with  Mr. 
Clinton,  consular  agent,  regarding  said  deserters,  with  whom 
the  understanding  was  that  he  would  do  all  in  his  power  to 
hold  them." 

He  further  says: 

"I  was  guided  by  paragraph  668,  regulations  Revenue- 
Cutter  Service,  and  intended  paying  a  reward  for  their  deliv- 
ery on  board;  but  as  they  were  not  captured  I  did  not  con- 
sider the  matter  again,  as  I  had  made  no  contract  with  any- 
one or  authorized  any  expense." 

The  paragraph  of  the  regulations  of  the  Revenue-Cutter 
Service  referred  to  is  as  follows : 

"668.  A  reward  not  exceeding  fifteen  days'  pay  may  be 
offered  foi  the  recovery  of  a  deserter,  and  such  amount  may  be 
deducted  from  the  pay  that  may  subsequently  become  due 
him,  •  •  •  The  Government  will  not  be  responsible  for 
the  payment  of  rewards  for  the  apprehension  of  deserters,  the 
matter  being  left  to  the  discretion  of  commanding  officers." 

There  appears  to  be  no  provision  of  law  authorizing  the 
arrest  or  apprehension  of  seaman  deserting  from  revenue  ves- 
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8els  of  the  United  States,  or  for  applying  wages  due  them  to 
the  payment  of  rewards  for  their  apprehension. 

The  bill  in  question  is  for  the  services  of  a  special  constable 
in  searching  for  the  deserters,  including  the  hire  of  a  horse  and 
buggy  and  meals,  amounting  to  910.50,  which  appears  to  have 
been  paid  by  the  consular  agent.  In  transmitting  the  bill  to 
the  United  States  consul  at  Vancouver,  British  Columbia,  the 
consular  agent  says : 

•*  I  hereby  send  attached  receipts  for  money  disbursed  by 
me,  hoping  you  will  obtain  same  for  me,  as  the  captain  of  Rush 
declined  to  pay  the  same,  after  requesting  this  agency  to 
engage  officers  to  hunt  his  men,  and  then  refused  to  pay  same." 

I  think  it  is  improbable  that  the  consular  agent  would  have 
incurred  this  expense  except  upon  representations  which  at 
least  implied  a  request  that  he  should  do  so,  and  from  the  facts 
presented  I  am  of  opinion  that  he  was  so  requested.  Whether 
the  commander  of  the  vessel  was  authorized  to  incur  such  an 
expense  does  not  satisfactorily  appear.  But  if  the  Depart- 
ment now  approves  of  the  expenditure,  its  present  approval 
will  operate  as  a  ratification  of  his  action.  (Ford  v.  United 
States ,  17  Ok  01.,  60.) 

The  appropriation  for  expensesof  the  Revenue-Cutter  Service 
for  the  fiscal  j*ear  ending  June  30, 1900  (30  Stat,  1081),  makes 
specific  provision  for  the  pay  of  officers,  petty  officers,  seamen, 
etc. ;  for  fuel,  outfits,  ship  chandlery,  and  engineer  stores  for 
vessels;  for  repairs  of  vessels;  for  traveliug  expenses  of  offi- 
cers; "  for  contingent  expenses,  including  wharfage,  towage, 
dockage,  freight,  advertising,  surveys,  labor,  and  miscella- 
neous expenses  which  can  not  be  included  under  special  heads." 

Where,  as  in  this  instance,  Congress,  in  an  appropriation, 
makes  specific  provision  for  several  classes  of  expenditures 
and  then  makes  provision  for  miscellaneous  expenses,  without 
specification,  there  is  great  difficulty  in  determining  what  is 
authorized  by  the  general  miscellaneous  provision.  It  is  clear 
that  it  is  the  intention  to  authorize  some  expenditures  in  addi- 
tion to  the  classes  specified,  otherwise  the  provision  would  be 
nugatory.  It  is  also  clear  that  it  can  not  be  the  intention  by 
this  subordinate  provision  to  authorize  all  classes  of  expendi- 
tures without  limitation.  Such  a  construction  would  render 
the  specification  of  the  several  classes  of  expenditures  in  the 
body  of  the  appropriation  entirely  useless. 

I  think  the  rule  of  construction  known  as  "ejusdem  generis" 
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is  applicable  to  this  case.    In  Black  on  the  Interpretation  of 
Laws,  section  63,  this  rule  is  stated  as  follows: 

"It  is  a  general  rule  of  statutory  construction  that  where 
general  words  follow  an  enumeration  of  persons  or  things,  by 
words  of  a  particular  and  specific  meaning,  such  general  words 
are  not  to  be  construed  in  their  widest  extent,  but  are  to  be 
held  as  applying  only  to  persons  or  things  of  the  same  general 
kind  or  class  as  those  specifically  mentioned." 

The  expenses  specifically  provided  for  by  this  appropriation 
are  all  such  as  are  necessary  to  the  maintenance  or  naviga- 
tion of  revenue  vessels,  or  incident  thereto.  I  think,  therefore, 
the  provision  for  miscellaneous  expenses  must  be  construed 
to  be  applicable  to  expenses  for  these  purposes  only.  I  also 
think  expenses  necessarily  incurred  in  procuring  seamen,  or  in 
procuring  or  endeavoring  to  procure  the  return  of  seamen  who 
have  deserted,  are  within  these  purposes,  and  that  the  appro- 
priation is  applicable  thereto. 


MILEAGE  TO  INSPECTORS  OF  STEAM  VESSELS. 

A  local  inspector  of  steam  vessels  who,  under  orders,  inspected  a  boiler 
for  the  War  Department,  is  entitled  to  mileage  for  the  travel  per- 
formed by  him,  as  provided  by  the  act  of  February  15,  1897,  payable 
from  the  appropriation  for  that  Department 

(Assistant  Comptroller  Mitchell  to  Maj.  F.   V.  Abbott,   United 
t  States  Army ,  January  19,  1900.) 

1  have  received  your  letter  of  the  22d  ultimo,  inclosing 
mileage  vouchers  in  favor  of  Michael  F.  Chalk,  local  inspector 
of  steam  vessels  at  Duluth,  Minn.,  and  asking  whether  you 
are  authorized  to  pay  the  same  from  the  appropriation  under 
your  charge,  and,  if  so,  whether  mileage  or  actual  expenses 
should  be  paid. 

It  appears  that  you  requested  of  the  Supervising  Inspector- 
General  of  Steam  Vessels  that  Mr.  Chalk  be  ordered  to  inspect 
for  you  a  boiler  at  Minneapolis.  This  request  was  complied 
with,  and  Mr.  Chalk  now  files  his  claim  for  $15.54,  being 
mileage,  etc.,  in  making  the  journey  to  Minneapolis  and  return. 

As  the  services  rendered  by  this  inspector  were  not  in  the 
line  of  his  legitimate  duties,  I  am  of  the  opinion  that  the 
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expenses  of  his  journey  should  be  paid  from  the  appropriation 
under  your  charge. 
The  act  of  February  15, 1897  (29  Stat,  530),  provides: 

"  Every  inspector  provided  for  in  this  or  the  preceding  sec- 
tions of  this  title  shall  be  paid  his  actual  and  reasonable  trav- 
eling expenses,  or  mileage  at  the  rate  of  five  cents  a  mile, 
incurred  in  the  performance  of  his  duties,  together  with  his 
actual  and  reasonable  expenses  for  transportation  of  instru- 
ments, which  shall  be  certified  and  sworn  to  under  such  instruc- 
tions as  shall  be  given  by  the  Secretary  of  the  Treasury." 

Under  this  statute  and  Department  Circular  No.  29,  of  Feb- 
ruary 18,  1897,  it  has  been  the  practice  to  reimburse  inspectors 
when  employed  outside  of  their  legitimate  duties  for  some  other 
branch  or  department  of  the  Government  at  the  same  rate 
they  would  receive  for  said  expenses  when  engaged  upon  their 
legitimate  duty.  Therefore  I  think  you  are  authorized  to  pay 
him  his  mileage  at  the  rate  of  5  cents  per  mile. 


FUNERAL    EXPENSES    OF    AN    OFFICER    OF    THE 
NAVY  WHO  DIED  AT  SEA. 

An  offioer  of  the  Navy  who  died  while  on  duty  on  the  high  seas  must  be 
regarded  as  having  died  in  a  foreign  country,  within  the  meaning  of 
section  1587,  Revised  Statutes,  and  payment  of  his  funeral  expenses, 
not  to  exceed  one  month's  sea  pay,  is  authorized  by  that  section. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
January  22, 1900.) 

I  have  your  letter  of  the  19th  instant  transmitting  a  copy  of 
a  memorandum  of  the  same  date  from  the  Chief  of  the  Bureau 
of  Navigation  reciting  the  particulars  of  the  death  at  sea  on 
December  30, 1899,  of  Oommauder  J.  W.  Garlin,  U.  8.  N.,  while 
en  route  from  Hongkong  to  Nagasaki  on  board  the  Peking. 
You  request  my  decision  upon  the  question  of  the  payment  of 
his  funeral  expenses.  It  appears  that  the  remains  have  been 
forwarded  by  the  same  steamer  to  San  Francisco,  CaL,  and  the 
Government  is  asked  to  bear  the  expense  of  transporting  them 
from  the  latter  place  to  Carthage,  111.,  and  the  expenses  of  the 
funeral. 

Prior  to  the  enactment  of  section  17  of  the  act  of  July  15, 
1870  (16  Stat,  334),  the  Government  was  not  liable  for  the 
funeral  expenses  of  deceased  naval  officers.    (Digest  Second 
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Comp.  Dec.  vol.  2,  sec.  546.)    Said  section  was  incorporated 
into  section  1587,  Revised  Statutes,  which  reads  as  follows : 

"  No  funeral  expense  of  a  naval  officer  who  dies  in  the  United 
States,  nor  expenses  for  travel  to  attend  the  funeral  of  an  offi- 
cer who  dies  there,  shall  be  allowed.  But  when  an  officer  on 
duty  dies  in  a  foreign  country  the  expenses  of  his  funeral,  not 
exceeding  his  sea  pay  for  one  month,  shall  be  defrayed  by  the 
Government,  and  paid  by  the  paymaster  upon  whose  books 
the  name  of  such  officer  was  borne  for  pay." 

Ordinarily  the  term  " foreign  country"  does  not  include  the 
high  seas  (The  Eliza,  2  Gal.,  G.  C,  3),  and  an  officer  dying 
upon  the  high  seas  while  returning  from  a  foreign  country 
could  not  be  said  to  have  died  in  a  foreign  country.  It  seems, 
however,  to  have  been  the  purpose  of  the  statute  to  cover  the 
entire  subject  of  payment  of  funeral  expenses  of  deceased  naval 
officers,  and  to  provide  both  for  those  dying  within  the  United 
States  and  also  for  those  who  might  die  without  the  United 
States.  It  is  hardly  to  be  supposed  that  Congress  intention- 
ally omitted  to  provide  in  this  section  of  the  Revised  Statutes 
for  any  class  of  officers  who  might  die  while  in  a  duty  status. 
Construing  the  two  provisions  together  and  in  the  connec- 
tion in  which  they  are  found,  I  am  of  opinion  that  the  one  is 
intended  practically  as  the  complement  of  the  other,  and  that 
for  the  purposes  of  the  statute  any  place  without  the  limits  of  * 
the  United  States  is  to  be  regarded  as  a  foreign  country.  An 
officer  of  the  Navy,  therefore,  who  dies  on  the  high  seas  while 
on  duty  dies  in  a  foreign  country  within  the  meaning  of  the 
statute,  and  his  funeral  expenses  may  be  defrayed  by  the 
United  States  not  to  exceed  in  amount  one  month's  sea  pay  of 
the  officer.  These  expenses  include  necessary  cost  of  trans- 
portation of  the  remains.  (Digest  Second  Comp.  Dec,  vol.  3, 
sec.  660.) 

I  have,  therefore,  the  honor  to  advise  you  that  the  necessary 
funeral  expenses  of  Commander  Carlin  to  the  amount  of  one 
month's  sea  pay  may  be  paid  by  the  United  States,  provided 
he  was  on  duty  at  the  time  of  his  death ;  and  that  such  expenses 
may  include  the  cost  of  transporting  the  remains  to  the  place 
of  interment.  The  cost  of  an  escort  to  accompany  the  body 
from  San  Francisco  to  Carthage,  which  the  relatives  request, 
is  not,  in  my  opinion,  a  funeral  expense  to  be  borne  by  the 
Government 
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MILEAGE    TO    AN    OFFICER    OF    THE    AEMY    FOB 
TRAVEL  ON  A  GOVERNMENT  TRANSPORT. 

The  appropriation  for  expenses  of  sailing  public  transports  is  not  appli- 
cable to  the  cost  of  meals  furnished  to  officers  and  soldiers  traveling 
on  such  transports. 

Under  the  act  of  March  15,  1898,  an  officer  of  the  Army  who  traveled 
under  orders  without  troops  on  a  Government  transport,  and  who 
purchased  his  meals  thereon  of  the  quartermaster,  is  entitled  to 
mileage  at  the  rate  of  4  cents  per  mile. 

(Decision  by  Assistant  Comptroller  Mitchell,  January  23, 1900.) 

The  Auditor  for  the  War  Department,  under  date  of  October 
5, 1899,  has  submitted  for  approval,  disapproval,  or  modifica- 
tion, the  following  decision : 

"In  the  examination  of  voucher  No.  61,  <A,'  of  the  accounts 
of  J.  M.  Longnecker,  major  and  additional  paymaster,  United 
States  Volunteers,  for  the  month  of  August,  1898,  as  to  the 
item  of  $42.84,  paid  as  mileage  to  Robert  S.  Smith,  major  and 
additional  paymaster,  United  States  Volunteers,  for  travel  per- 
formed by  him  under  Special  Orders,  No.  177,  Adjutant-Gen- 
eral's Office,  1898,  from  Port  Tampa,  Fla.,  to  Santiago,  Cuba, 
1,071  miles,  via  south  side,  between  July  29, 1898,  and  August 
4,  1898,  the  question  arises  as  to  whether  or  not  mileage  is 
-authorized  by  law  for  said  travel. 

"  Various  similar  accounts  are  now  pending  in  this  office 
involving  the  name  question,  action  upon  which  will  be  sus- 
pended until  the  Comptroller  of  the  Treasury  shall  certify  his 
action  upon  the  decision  in  the  present  case. 

"  Special  Orders,  No.  177,  Adjutant-General's  Office,  dated 
July  29, 1898,  directed  Major  Smith  and  ten  other  additional 
paymasters,  United  States  Volunteers,  then  at  Atlanta,  Ga.,  to 
proceed  to  Tampa,  Fla.,  and  thence  on  the  steamer  Michigan, 
August  1, 1898,  to  Santiago  de  Cuba,  and  certified  to  the  neces- 
sity of  said  journeys. 

"  The  Quartermaster-General's  Office  has  informed  this  office 
that  the  army  transport  Michigan  was  provisioned  at  the 
expense  of  the  United  States  between  July  31  and  August  5, 
1898,  covering  the  period  during  which  the  travel  in  question 
was  performed. 

"On  August  5, 1898,  Major  Smith  receipted  to  Charles  T. 
Baker,  captain  and  assistant  quartermaster,  United  States 
Volunteers,  in  the  sum  of  $5.75,  for  subsistence  furnished  on 
board  the  steamer  transport  Michigan,  en  route  from  Tampa, 
Fla.,  to  Santiago,  Cuba. 

"The  journey  in  question  was  performed  before  General 
Orders,  No.  129,  Adjutant-General's  Office,  1898,  was  issued, 
which  order  fixes  the  rate  of  mileage  of  officers  traveling  on 
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duty,  under  orders,  without  troops,  on  Government  transports, 
where  subsistence  is  not  furnished,  at  4  cents  per  mile. 

"I  am  of  opinion,  and  so  decide,  that  Major  Smith,  additional 
paymaster,  United  States  Volunteers,  was  furnished  transpor- 
tation and  subsistence  in  kind,  including  meals  and  stateroom, 
at  the  expense  of  the  United  States,  during  the  journey  in  ques- 
tion, and  that  payment  to  the  quartermaster  for  meals  during 
the  voyage  or  journey  does  not  give  him  the  right  to  mileage. 
The  army  act  of  March  15, 1898  (30  Stat,  324),  having  made 
provision  for  'the  expenses  of  sailing  public  transports  on  the 
various  rivers,  the  Gulf  of  Mexico,  and  the  Atlautic  and  Pacific 
oceans'  during  the  period  covered  by  the  voyage,  I  am  of  opin- 
ion, and  so  decide,  that  the  cost  of  the  meals  of  all  persons 
authorized  to  be  carried  on  board  of  a  public  transport  is  a 
legitimate  expense  of  sailing  said  transport,  and  that  therefore 
the  officer  mentioned  is  not  entitled  to  any  mileage  whatever 
for  the  aforesaid  voyage  or  journey,  but  that  he  is  entitled  to 
reimbursement  of  the  amount  actually  paid  by  him  for  meals 
furnished  at  public  expense  while  on  board  said  transport,  from 
the  proper  appropriation  of  the  Quartermaster's  Department." 

In  his  indorsement,  dated  August  30,  1899,  Major  Smith 
says: 

"  There  were  no  troops  whatever  on  the  transport  Michigan 
when  I  made  the  trip  on  her  from  Tampa  to  Santiago." 

The  travel  under  consideration  was  performed  between  July 
29  and  August  4, 1898,  and  is  therefore  not  governed  by  the 
act  of  March  3, 1899  (30  Stat,  10G8),  which  limits  the  allow- 
ance to  officers  traveling  to  and  from  our  islaud  possessions  to 
actual  expenses.  The  travel  under  consideration  is  governed 
by  the  army  appropriation  act  of  March  15,  1898  (30  Stat., 
321),  which  provides: 

"  For  mileage  to  officers  when  authorized  by  law,  one  hun- 
dred aud  thirty  thousand  dollars:  Provided,  That  the  maxi- 
mum sum  to  be  allowed  and  paid  to  any  officer  of  the  Army 
shall  be  seven  cents  per  mile,  distances  to  be  computed  over 
the  shortest  usually  traveled  routes:  Provided  further,  That 
when  any  officer  so  traveling  shall  travel  in  whole  or  in  part 
on  any  railroad  on  which  the  troops  and  supplies  of  the  United 
States  are  entitled  to  be  transported  free  of  charge,  or  over  any 
of  the  bond -aided  Pacific  railroads,  or  over  the  railroad  of  any 
railroad  company  which  is  entitled  to  receive  only  fifty  per 
centum  of  the  compensation  earned  by  such  company  for 
transportation  services  rendered  to  the  United  States,  he  shall 
be  furuished  with  a  transportation  request  by  the  Quartermas- 
ter's Department  for  such  travel;  and  the  cost  of  transporta- 
tion so  furnished  shall  be  a  charge  against  the  officer's  mileage 
account  for  such  travel,  to  be  deducted  by  the  paymaster  who 
pays  the  account,  at  rates  paid  by  the  general  public  for  travel 
over  such  roads." 
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On  August  11,  1898,  iu  construing  said  act  of  March  15, 
1898,  as  applicable  to  travel  by  paymasters  and  their  clerks  on 
Government  transports,  it  was  held  that: 

"  The  words  'maximum  sums'  clearly  imply  that  a  less  sum 
may  be  paid  in  all  proj>er  cases.  If  Congress  had  intended 
that  7  cents  per  mile  should  be  paid  in  all  cases,  there  was  no 
occasion  for  the  use  of  the  word  *  maximum.'  It  is  a  well-known 
rule  of  construction  that  effect  must  be  given  to  every  word  in 
a  statute  if  a  proper  and  reasonable  application  can  be  found 
for  it.  This  seems,  to  be  a  case  where  a  reasonable  effect  can 
be  given  to  the  word  '  maximum,'  which  will  harmouize  with 
law  and  justice,  and  I  am  of  opinion,  and  so  decide,  that  the 
traveling  allowance  to  which  paymasters  are  entitled  when 
traveling  on  Government  transports  where  subsistence  is  not 
furnished,  is  such  a  rate  per  mile,  not  exceeding  7  cents,  as 
shall  be  fixed  by  the  Secretary  of  War.  Some  person  must 
fix  the  rate,  and  the  Secretary  seems  to  be  the  proper  officer  to 
perform  that  duty.  *  *  *  Unless  the  Secretary  shall  pre- 
scribe a  lower  rate,  I  am  of  opinion  that  paymasters'  clerks  are 
entitled  to  4  cents  per  mile  only  when  traveling  on  Govern- 
ment transports  where  subsistence  is  not  furnished."  (5  Oomp. 
Dec,  70.) 

After  the  above  decision  the  Secretary  of  War,  by  General 
Orders,  No.  129,  of  1898,  fixed  the  rate  of  4  cents  per  mile  to  be 
allowed  and  paid  to  officers  of  the  Army  traveling  on  Govern- 
ment transports,  where  subsistence  is  not  furnished. 

The  act  of  March  1>,  1898  (30  Stat,  323,  324),  cited  by  the 
Auditor,  among  other  things  provides  for  the — 

u  Transportation  of  the  Army,  includingbaggageof  the  troops, 
when  moving  either  by  land  or  water  *  *  *  the  purchase 
and  hire  of  *  *  *  ships  and  other  seagoing  vessels  and 
boats  required  for  the  transportation  of  supplies  #  *  *  the 
expenses  of  sailing  public  transports  on  the  various  rivers,  the 
Gulf  of  Mexico,  and  the  Atlantic  and  Pacific  oceans." 

I  can  not  concur  in  the  decision  of  the  Auditor  construing 
said  act — 

"  That  the  cost  of  the  meals  of  all  persons  authorized  to  be 
carried  on  board  of  a  public  transport  is  a  legitimate  expense 
of  sailing  said  transport." 

Such  a  construction  would  make  the  meals  of  officers  serving 
with  troops,  who  are  neither  entitled  to  mileage  nor  subsistence 
at  Government  expense,  and  the  meals  of  the  enlisted  men  a 
charge  upon  the  appropriation  for  expense  of  sailing  public 
transports.  I  am  of  the  opinion  that  the  appropriation  for 
expenses  of  sailing  public  transports  is  not  applicable  to  the 
case  here  presented.    It  appears  that  Major  Smith  purchased 
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his  meals  or  subsistence  from  the  quartermaster  having  the 
custody  of  the  stores  of  the  transport  Michigan.  It  is  under- 
stood that  there  was  no  provision  for  furnishing  subsistence 
without  charge  to  officers  of  the  Army  who  were  traveling  on 
said  transport  at  the  time  Major  Smith  performed  the  journey 
above  described.  Such  being  the  fact,  Major  Smith  and  other 
officers  similarly  situated  could  no  more  be  regarded  as  having 
been  furnished  subsistence  by  the  Government  while  traveling 
on  said  transport  than  if  they  had  purchased  their  provisions 
from  a  commissary  in  accordance  with  the  law  and  regulations, 
or  from  private  parties,  and  are  therefore  entitled  to  mileage 
at  the  rate  of  4  cents  per  mile  under  the  act  of  March  15, 1898, 
supra.  The  decision  of  the  Auditor  is  disapproved,  and  the 
accounts  of  Major  J.  M.  Longnecker,  so  far  as  they  relate  to  pay- 
ment of  mileage  to  Major  Robert  S.  Smith  while  traveling  on 
the  transport  Michigan,  and  to  other  officers  similarly  situated, 
will  be  settled  in  accordance  with  the  views  herein  expressed. 


SPECIAL  PARTY  RATES  FOR  TRANSPORTATION. 

Where  a  common  carrier  engaged  in  interstate- commerce  business  publicly 
offers  "party-rate"  tickets  to  theatrical  and  other  specified  associa- 
tions at  reduced  rates,  such  tickets  and  rates  are  legally  available  for 
the  general  public,  and  therefore  for  the  Government  as  part  of  the 
general  public.  To  refuse  such  tickets  and  rates  to  the  general  pub- 
lic would  be  an  illegal  discrimination  under  the  interstate-commerce 
law. 

Where  party-rate  tickets  are  used  over  land-grant  or  other  railroads  sub- 
ject to  land-grant  rates  said  rates  are  subject  to  the  proper  land-grant 
deductions. 

{Comptroller  Tracewell  to  Capt.  Charles  D.  Palmer,  United  States 
Army,  January  23, 1900.) 

By  reference  of  the  Quartermaster-General  I  have  received 
your  letter  of  October  21, 1899,  addressed  to  the  chief  quarter- 
master, Department  of  the  Lakes,  as  follows : 

"To  expedite  the  settlement  of  accounts  for  transportation 
furnished,  particularly  for  movements  of  troops  in  parties  of  ten 
or  more,  between  points  in  the  Territories  that  were,  and  are, 
subject  to  the  legislation  of  the  Central,  Western,  and  Southern 
Passenger  Associations,  1  have  the  honor  to  request  that  deci- 
sions be  secured  from  the  Comptroller  of  the  Treasury  upon  the 
attached  claims  of  the  Hannibal  &  St.  Joseph  and  Illinois 
Central  railroads. 

22184— Vol.  6 ±0 
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"Acceptance  of  payment  of  the  accounts  as  stated  by  this 
office  has  been  refused  on  the  following  grounds: 

"  First.  That  party  rates  and  scaled  bases  are,  from  the  word- 
ing of  the  circulars,  not  tendered  to  the  general  public,  and 
that  the  Government  is  therefore  not  entitled  to  them. 

"  Second.  That,  assuming  that  it  be  decided  that  the  portion 
of  the  public  to  which  they  are  tendered  is  sufficiently  large 
to  warrant  their  use  by  the  Government,  there  would  still  be 
no  authority  for  applying  to  them  land-grant  reductions. 

"The  party  rates  and  scaled  bases  in  accordance  with  which 
these  accounts  are  stated,  are  published  and  promulgated  in 
circulars  as  follows  : 

"First.  Central  Passenger  Association.  Identical  with 
provisions  of  Erie  Railroad  and  Chicago  &  Erie  Railroad,  cir- 
culars No.  J-  451  and  J-512. 

"  Second.  Western  Passenger  Association.  Chicago,  Rock 
Island  &  Pacific  Railway,  circular  No.  4129. 

"Third.  Southern  Passenger  Association.    Circular  No.  19. 

"An  examination  of  these  circulars  will,  it  is  believed,  make 
it  evident  that  the  lines  issuiug  them  tender  to  groups  of  the 
general  public,  when  traveling  in  organized  parties,  certain 
rates  less  than  those  tendered  to  individuals.  It  is  not  under- 
stood that  the  Government  can  be  debarred  from  taking 
advantage  of  rates  thus  tendered,  nor  that  it  is  not  entitled  to 
apply  upon  them  the  reductions  to  which  on  certain  lines  it  is 
entitled  on  account  of  land-grants. 

"Copies  of  above-mentioned  circulars  and  claims,  P-12988 
and  12706,  are  inclosed  herewith." 

From  the  circulars  presented,  it  appears  that  certain  railway 
companies  issue  what  are  technically  known  as  "party  tickets" 
at  reduced  rates  to  parties  of  ten  or  more  persons  traveling  on 
one  ticket  between  the  same  points  and  at  the  same  time. 
Some  of  the  railway  companies  make  no  discrimination  as  to 
the  persons  to  whom  said  tickets  may  be  issued,  while  other 
companies  undertake  to  limit  the  issuance  of  said  tickets  to 
particular  classes  of  persons,  like  theatrical,  operatic,  and  con- 
cert companies,  glee  clubs,  brass  bands,  base-ball  clubs,  and 
foot-ball  teams,  polo,  golf,  or  tennis  clubs,  and  hunting  or  fish- 
ing parties,  and  refuse  to  issue  said  "  party  tickets"  to  other 
persons  who  are  ready  to  comply  with  the  regulations  of  the 
railroads,  except  that  the  object  of  their  associating  and  trav- 
eling together  is  not  one  of  those  specified  in  the  circulars 
issued  by  the  railroad  companies. 

Two  questions  are  submitted  by  you  which  arise  on  the 
vouchers  of  the  Illinois  Central  and  the  Hannibal  and  St. 
Joseph  railway  companies  presented  to  you  for  payment. 

First.  Is  the  Government  entitled  to  "party  rates"  for  the 
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transportation  of  its  soldiers  when  it  complies  with  the  pub- 
lished regulations  and  conditions  governing  said  rates  in  every 
essential  particular,  except  as  to  the  object  or  purpose  for  which 
the  soldiers  associate  and  travel  together? 

Second.  If  the  first  question  is  answered  in  the  affirmative, 
are  these  party  rates  subject  to  deduction  when  the  service  is 
rendered  by  the  free  or  50  per  cent  roads! 

A  decision  of  the  first  question  necessarily  involves  a  con- 
sideration and  construction  of  the  act  of  February  4,  1887  (24 
Stat.,  379),  entitled  "An  act  to  regulate  commerce,"  commonly 
called  "interstate  commerce  law,"  the  material  parts  of  which 
are  as  follows: 

"That  the  provisions  of  this  act  shall  apply  to  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad,  or  partly  by  railroad  and  partly 
by  water,  when  both  are  used  under  a  common  control,  man- 
agement, or  arrangement,  for  a  continuous  carriage  or  ship- 
ment from  one  State  or  Territory  *  *  #  to  any  other  State 
or  Territory.    •    •    * 

"  All  charges  made  for  any  service  rendered,  or  to  be  ren- 
derd,  in  the  transportation  of  passengers  or  property  as  afore- 
said, or  in  connection  therewith,  or  for  the  receiving,  delivering, 
storage  or  handling  of  such  property,  shall  be  reasonable  and 
iust;  and  every  unjust  and  unreasonable  charge  for  such  serv- 
ice is  prohibited  and  declared  to  be  unlawful. 

"  Seo.  2.  That  if  any  common  carrier  subject  to  the  provi- 
sions of  this  act  shall,  directly  or  indirectly,  by  any  special  rate, 
rebate,  drawback,  or  other  device  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a  greater  or  less  compen- 
sation for  any  service  rendered,  or  to  be  rendered,  in  the  trans- 
portation of  passengers  or  property  subject  to  the  provisions 
of  this  act  than  it  charges,  demands,  collects,  or  receives  from 
any  other  person  or  persons  for  doing  for  him  or  them  a  like 
and  contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances  and 
conditions,  such  common  carrier  shall  be  deemed  guilty  of 
unjust  discrimination,  which  is  hereby  prohibited  and  declared 
to  be  unlawful. 

"  Seo.  3.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any  particu- 
lar description  of  traffic,  in  any  respect  whatsoever,  or  to  sub- 
ject any  particular  person,  company,  firm,-  corporation,  or 
locality,  or  any  particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever." 
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Section  22  of  the  above-mentioned  act  was  amended  by 
the  act  of  March  2,  1889  (25  Stat.,  862),  to  read  as  follows: 

"  That  nothing  in  this  act  shall  prevent  the  carriage,  stor- 
age, or  handling  of  property  free  or  at  reduced  rates  for  the 
United  States,  State  or  municipal  governments,  or  for  charita- 
ble purposes,  or  to  or  from  fairs  and  expositions  for  exhibition 
thereat,  or  the  free  carriage  of  destitute  and  homeless  persons 
transported  by  charitable  societies,  and  the  necessary  agents 
employed  in  such  transportation,  or  the  issuance  of  mileage, 
excursion,  or  commutation  passenger  tickets;  nothing  in  this 
act  shall  be  construed  to  prohibit  any  common  carrier  from 
giving  reduced  rates  to  ministers  of  religion,  or  to  municipal 
governments  for  the  transportation  of  indigent  persons,  or  to 
inmates  of  the  National  Homes  or  State  Homes  for  Disabled 
Volunteer  Soldiers,  and  of  boldiers'  and  Sailors'  Orphan 
Homes,  including  those  about  to  enter  and  those  returning 
home  after  discharge,  under  arrangements  with  the  boards  of 
managers  of  said  homes;  nothing  in  this  act  shall  be  construed 
to  prevent  railroads  from  giving  free  carriage  to  their  own 
officers  and  employees,  or  to  prevent  the  principal  officers  of 
any  railroad  company  or  companies  from  exchanging  passes 
or  tickets  with  other  railroad  companies  for  their  officers  and 
employees;  aud  nothing  in  this  act  contained  shall  in  any  way  • 
abridge  or  alter  the  remedies  now  existing  at  common  law  or 
by  statute,  but.  the  provisions  of  this  act  are  in  addition  to 
such  remedies:  Provided,  That  no  pending  litigation  shall  in 
any  way  be  affected  by  this  act." 

The  law  above  cited  applies  only  to  carriers  engaged  in  inter- 
state commerce.  Section  1  of  the  act  of  1887,  supra,  requires 
that-- 

"All  charges  made  for  any  service  rendered  »  *  *  shall 
be  reasonable  and  just;  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be 
unlawful." 

Sections  2  and  3  are  aimed  against  unjust  discrimination, 
"  which  is  hereby  prohibited  and  declared  to  be  unlawful.79 

Section  22,  as  amended  by  the  act  of  1889,  supra,  authorizes 
discriminations  in  certain  cases  therein  mentioned,  which  do 
not  include  the  classes  of  persons  to  which  u  party  rates'-  are 
issued  under  the  circulars  above  mentioned.  The  express 
grant  of  authority  found  in  this  section  to  discriminate  in 
favor  of  the  classes  therein  specified  excludes,  by  necessary 
implication,  the  authority  to  discriminate  in  favor  of  persons 
or  classes  not  therein  enumerated. 

The  law  requires  the  carriers  to  print  and  post,  for  public 
inspection,  schedules  showing  rates  and  fares  and  charges, 
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and  to  furnish  the  Interstate.  Commerce  Commission  with  cop- 
ies of  the  same.  These  circulars,  providing  for  "  party  rates," 
have  been  filed  with  the  commission  as  required  by  law,  there- 
fore, as  the  law  prohibits  discrimination  and  declares  it  to  be 
unlawful,  except  in  certain  cases  specified,  no  reason  is  seen 
why  said  rates  should  not  have  general  application  and  apply 
to  soldiers  traveling  in  parties  and  complying  in  all  respects 
with  the  conditions  prescribed  in  the  circulars  except  as  to 
the  purposes  of  their  association  or  the  object  of  tbeir  journeys. 
I  have  been  unable  to  find  any  judicial  construction  of  the 
interstate-commerce  law  in  its  application  to  the  precise  ques- 
tion under  consideration.  The  decision  coming  nearest  to  it 
is  the  Interstate  Commerce  Commission  v.  Baltimore  and  Ohio 
Railroad  Company  (145  U.  S.,  263,  284).  The  question  pre- 
sented in  that  case  was  as  to  the  legality  of  the  issue  of  "  party- 
rate"  tickets  which  were  not  limited  to  any  particular  class  of 
persons,  but  were  offered  to  the  general  public  and  to  any 
party  of  ten  or  more  desiring  to  use  said  tickets.  The  point 
raised  in  this  case  was  that  it  was  an  unjust  discrimination 
against  a  single  individual  to  sell  a  u party-rate  ticket"  for  the 
transportation  of  ten  or  more  persons  at  a  less  rate  per  capita 
than  was  charged  the  single  person  traveling  alone.  Justice 
Brown,  speaking  for  the  court,  quotes  with  approval  the  opin- 
ion of  Judge  Jackson  in  the  court  below : 

"  To  come  within  the  inhibition  of  said  sections,  the  differ- 
ences must  be  made  under  like  conditions;  that  is,  there  must 
be  contemporaneous  service  in  the  transportation  of  like  kinds 
of  traffic  under  substantially  the  same  circumstances  and  condi- 
tions. In  respect  to  passenger  traffic,  the  positions  of  the 
respective  persons,  or  classes,  between  whom  differences  in 
charges  are  made,  must  be  compared  with  each  other,  and 
there  must  be  found  to  exist  substantial  identity  of  situation 
and  service,  accompanied  by  irregularity  and  partiality  result- 
ing in  undue  advantage  to  one,  or  undue  disadvantage  to  the 
other,  in  order  to  constitute  unjust  discrimination." 

The  learned  justice  also  adds: 

"In  short,  the  substance  of  all  tbese  decisions  is  that  rail- 
way companies  are  only  bound  to  give  the  same  terms 
to  all  persons  alike  under  the  same  conditions  and  circum- 
stances."   •    •    • 

'•  Upon  the  whole,  we  are  of  the  opinion  that  party-rate 
tickets,  as  issued  by  the  defendant,  are  not  open  to  the  objec- 
tions found  by  the  Interstate  Commerce  Commission,  and  are 
not  in  violation  of  the  act  to  regulate  commerce." 
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It  must  be  remembered  that  in  this  case  the  carrier  made 
no  attempt  to  limit  the  use  of  the  tickets  to  any  class  or 
classes,  but  offered  them  to  the  general  public  on  equal  terms. 

On  page  281,  supra,  Justice  Brown  said: 

"  If  a  case  were  presented  where  a  railroad  refused  an  appli- 
cation for  a  party-rate  ticket  upon  the  ground  that  it  was  not 
intended  for  the  use  of  the  general  public,  but  solely  for  theatri- 
cal troupes,  there  would  be  much  greater  reason  for  holding 
that  the  latter  were  favored  with  an  undue  preference  or  advan- 
tage." 

In  the  case  now  under  consideration  the  railway  companies 
attempt  to  limit  the  use  of  party-rate  tickets  to  theatrical 
companies  and  a  few  other  associations,  and  decline  to  issue 
them  to  parties  of  equal  number  of  persons  traveling  under 
substantially  the  same  circumstances  and  conditions,  the  only 
difference  being  the  purpose  of  their  association  and  the  object 
of  their  journeys.  In  my  opinion,  this  constitutes  an  unjust 
discrimination,  which  the  law  prohibits  and  declares  to  be 
illegal.  There  appears  to  be  no  more  reason  for  this  discrim- 
ination than  there  would  be  to  issue  the  tickets  to  a  party 
whose  names  were  Smith  aud  refuse  them  to  an  equal  number 
of  Browns,  or  to  issue  them  when  the  purpose  of  the  journey 
was  pleasure  and  refuse  them  when  the  purpose  was  business; 
or  to  grant  carload  rates  on  lumber  intended  for  building  a 
house  and  refuse  them  when  intended  for  building  a  barn.  To 
justify  a  discrimination  the  dissimilarity  iu  circumstances  and 
conditions  must  be  substantial  and  not  fanciful;  that  is,  the 
difference  in  conditions  must  be  such  as  imposes  upon  the 
carrier  a  difference  in  service  required  or  something  of  like 
character. 

In  the  case  before  me  the  transportation  requests  called  for 
the  issuance  of  a  single  ticket  for  ten  or  more  soldiers  in  each 
case:  said  single  ticket  was  actually  issued  and  used,  aud  the 
travelers  complied  with  every  condition  required  of  theatrical 
aud  other , parties  to  whom  party-rate  tickets  are  issued  at 
reduced  rates,  and  I  am  of  opinion,  and  so  decide,  that  the 
Government  is  entitled  to  the  reduced  rates  offered  in  the  cir- 
culars to  theatrical  and  other  similar  parties. 

The  second  question  is  whether  these  party  rates  are  subject 
to  reduction  when  the  service  is  rendered  by  the  free  or  the  50 
per  cent  railroads. 

The  ground  upon  which  I  hold  that  the  Government  is  enti- 
tled to  the  benefit  of  party  rates  is  that  said  rates  are  avail- 
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able  for  the  general  public,  and,  therefore,  for  the  Government. 
The  law  relating  to  certain  free  land-grant  roads  provides  that 
no  charge  shall  be  made  for  the  transportation  of  the  property 
or  troops  of  the  United  States;  therefore  nothing  can  be  paid 
for  the  service  rendered  by  said  roads. 

The  law  relating  to  what  are  known  as  50  per  cent  laud-grant 
roads  provides  that  said  roads  shall  be  entitled  only  to  50  per 
cent  of  the  rates  charged  the  general  public.  As  party  rates 
are  charged  the  general  public  in  cases  like  those  now  under 
consideration,  no  more  than  50  per  cent  of  said  rates  can  be 
paid  for  that  part  of  the  service  rendered  by  said  roads.  The 
contention  that  this  reduction  would  unjustly  reduce  the  rev- 
enues of  the  land-grant  roads  is  clearly  without  merit,  because 
in  accepting  the  grants  of  land  to  aid  in  building  the  roads 
they  received  in  advance  the  full  equivalent  of  the  reduction 
now  required. 

There  are  other  roads  which  have  agreed  to  accept  the  same 
net  cash  rates  as  apply  to  the  land- grant  roads;  therefore  the 
proper  reduction  must  be  made  for  that  part  of  the  service 
rendered  by  these  roads.    (See  5  Comp.  Dec.,  196.) 


EXTRA  PAY  FOR  BACH  OF  TWO  SEPARATE  AP- 
POINTMENTS AS  PAY  CLERK  IN  THE  TEMPO- 
RARY  FORCE  OF  THE  NAVY. 

Under  the  act  of  March  3,  1899,  granting  extra  pay  on  discharge  to  officers 
and  enlisted  men  of  the  temporary  force  of  the  Navy  for  the  war  with 
Spain,  a  pay  clerk  who  served  creditably  nnder  two  separate  appoint- 
ments and  was  honorably  discharged  from  each  is  entitled  to  extra 
pay  for  each  service. 

{Decision  by  Assistant  Comptroller  Mitchell,  January  24, 1900.) 

Edward  N.  Williams,  by  his  attorney,  appeals  from-  settle- 
ment dated  November  7, 1899,  of  the  Auditor  for  the  Navy 
Department  upon  his  application  for  extra  pay  under  the  act 
of  March  3, 1899  (30  Stat.,  1228),  as  pay  clerk  in  the  temporary 
force  of  the  United  States  Navy  for  the  war  with  Spain,  for 
each  of  two  separate  appointments. 

The  claimant  entered  the  temporary  service  of  the  Navy 
June  26, 1898,  as  pay  clerk  to  Assistant  Paymaster  Howard  E. 
Hinsley,  United  States  Navy,  on  the  U.  S.  S.  Harvard,  and 
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was  discharged  from  that  service  September  19,  1898.  For 
this  service  he  was,  by  settlement  dated  June  28, 1899,  allowed 
two  months'  extra  pay  granted  by  the  above  act  for  service 
beyond  the  limits  of  the  United  States,  at  the  rate  of  f  1,100 
per  annum,  $183.33,  and  was  charged  with  certain  overpay- 
ments in  his  subsequent  service,  hereinafter  noted,  making  a 
net  allowance  of  $141.55. 

On  November  23, 1898,  Mr.  Williams  reentered  the  tempo- 
rary service  as  clerk  to  Assistant  Paymaster  L.  H.  Shields, 
United  States  Navy,  on  the  U.  S.  S.  Panther,  and  served  thereon 
creditably  beyond  the  limits  of  the  United  States.  He  was 
detached  from  the  vessel  June  2, 1899,  and  discharged  in  the 
usual  manner  upon  the  expiration  of  the  time  allowed  by  law 
for  the  settlement  of  accounts.  Assistant  Paymaster  Shields 
was  an  officer  of  the  temporary  force  of  the  Navy  and  was 
discharged  from  the  service  February  20, 1899.  The  claimant 
seeks  two  months'  additional  extra  pay  based  upon  his  service 
with  Assistant  Paymaster  Shields.  He  was  overpaid  in  pay 
and  rations  in  his  second  service,  and  this  overpayment  was 
charged  against  him  in  the  former  settlement  and  collected  out 
of  his  extra  pay  then  allowed. 

The  Auditor,  in  his  settlement  of  November  7, 1899,  charged 
him  the  sum  of  $47.12  pay,  the  difference  between  the  pay  of  a 
pay  clerk  on  a  vessel  of  the  first  rate,  at  $1,300  per  annum, 
received  by  him  while  serving  on  the  Harvard  in  his  first 
appointment,  and  the  pay  of  a  clerk  on  a  vessel  of  the  second 
rate,  upon  the  ground  that  the  Navy  Department  had  classed 
the  Harvard  as  a  vessel  of  the  second  rate;  and  further  charged 
him  $1.50,  being  commutation  of  rations  received  by  him  after 
September  2,  1898,  the  day  when  the  Harvard  was  put  out  of 
commission,  making  a  total  of  $48.62  due  from  him  to  the 
United  States.  The  Auditor  disallowed  the  claim  for  extra 
pay  under  his  second  service,  upon  the  ground,  as  stated  by 
him — 

"  That  the  act  of  March  3, 1899,  supra,  granting  extra  pay 
to  the  officers  of  the  temporary  force  of  the  Navy  during  the 
war  with  Spain,  does  not  expressly  or  by  necessary  implication 
give  such  extra  pay  for  each  and  every  distinct  period  of  serv- 
ice of  an  officer  of  the  Navy  during  the  war." 

No  objection  is  urged  to  the  adjustment  by  the  Auditor  of 
the  several  overpayments  charged  against  the  claimant  on 
account  of  pay  and  rations.    The  first  settlement  wherein  the 
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Auditor  allowed  extra  pay  and  charged  against  him  pay 
received  under  "his  second  service  with  the  paymaster  of  the 
XL  8.  S.  Panther  from  February  20, 1898,  the  date  when  the 
paymaster  was  discharged,  to  March  3, 1898,  is  not  before  me 
for  revision.  In  the  present  settlement  the  difference  between 
the  pay  of  pay  clerk  of  a  vessel  of  the  first  rate  and  that  of 
pay  clerk  of  a  vessel  of  the  second  rate  was  correctly  charged 
against  the  claimant.  The  Navy  Department  has  determined 
that  the  Harvard  was  a  vessel  of  the  second  rate,  clerks  to 
which  vessels  are  entitled  to  only  (1,100  per  annum  (sec.  1556, 
Eev.  Stat.),  and  it  is  the  province  of  the  Navy  Department 
to  determine  the  ratings  of  its  vessels.  (Digest  Second  Comp. 
Dec,  vol.  2,  sec.  633.)  The  Auditor's  action  as  to  these  matters 
is  affirmed. 

The  claim  for  extra  pay  arising  out  of  his  second  service  must 
be  allowed  in  accordance  with  6  Comp.  Dec,  97,  wherein  it 
was  held,  quoting  from  the  syllabus,  that — 

"  Under  the  act  of  March  3, 1899,  a  soldier  who  served  in  two 
separate  enlistments  and  who  was  honorably  discharged  from 
each  is  entitled  to  extra  pay  on  each  discharge." 

Applying  the  same  principle,  pay  clerks  of  the  temporary 
force  of  the  Navy  serving  creditably  under  two  separate 
appointments  and  honorably  discharged  from  each  are  entitled 
to  extra  pay  on  each  discharge,  if  they  otherwise  bring  them- 
selves within  the  requirements  of  the  law  granting  extra  pay. 
The  two  appointments  in  this  case  are  entirely  separate  and 
distinct  and  the  claimant  having  served  creditably  upon  the 
Panther  beyond  the  limits  of  the  United  States,  and  having 
been  properly  discharged,  he  is  entitled  to  two  months'  extra 
pay  as  claimed,  at  the  rate  of  $1,100  per  annum,  the  pay  of  a 
clerk  on  a  vessel  of  the  second  class  to  which  class  the  Panther 
belonged. 

The  action  of  the  Auditor  in  this  matter  is  reversed  and  the 
extra  pay  will  be  allowed. 
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PAY  OF  AN  ASSISTANT  SURGEON  OF  THE  NAVY. 

The  provision  in  the  Navy  personnel  act  that  no  provision  therein  "shall 
operate  to  reduce  the  present  pay  of  any  commissioned  officer  now  in 
the  Navy/'  is  not  applicable  to  the  pay  of  an  assistant  surgeon  of  the 
Navy,  who  on  November  8,  1899,  was  appointed  from  the  position  of 
assistant  surgeon  in  the  temporary  force  of  the  Navy,  which  latter 
position  he  held  when  the  Navy  personnel  act  went  into  effect. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
January  25, 1900.) 

I  have  by  your  authority  a  letter  dated  January  2, 1900, 
addressed  to  you  by  J.  S.  Taylor,  assistant  surgeon,  United 
States  Navy,  presenting  his  claim  to  the  rates  of  pay  in  force 
on  June  30, 1899,  for  the  officers  of  his  grade  iu  the  Navy,  as 
follows: 

"  I  respectfully  request  that  this  letter  be  forwarded  to  the 
Comptroller  of  the  Treasury  for  a  decision  as  to  whether  1  am 
not  entitled  to  be  credited  for  pay  at  the  rate  of  pay  in  force 
June  30,  1899  (old  Navy  pay),  in  compliance  with  proviso  4, 
section  13,  Navy  personnel  bill,  act  approved  March  3,  1899. 

u2.  I  entered  the  naval  service  as  a  voluuteer  assistant  sur- 
geon June  29, 1898,  and  on  October  9, 1899, 1  was  reexamined 
for  assistant  surgeon,  and  on  November  8,  1899,  received  a 
commission  transferring  me  from  the  temporary  to  the  perma- 
nent naval  force  without  having  been  discharged  from  the 
former.  I  have  served  continuously  as  an  assistant  surgeon 
from  my  entry  into  the  service  June  29, 1898,  to  the  present 
time." 

You  request  my  decision  in  the  premises  through  your 
Department. 

The  proviso  to  which  reference  is  made  in  Mr.  Taylor's  letter 
reads  as  follows: 

"That  no  provision  of  this  act  shall  operate  to  reduce  the 
present  pay  of  any  commissioned  officer  now  in  the  Navy;  and 
in  any  case  in  which  the  pay  of  such  au  officer  would  other- 
wise be  reduced  he  shall  coutinue  to  receive  pay  according  to 
existing  law."    (30  Stat.,  1007.) 

In  reply  I  have  the  honor  to  state  that  upon  the  record  as 
•presented  by  the  letter  of  Assistant  Surgeon  Taylor,  and  also 
by  the  Navy  Department,  he  is  not  entitled  to  be  now  paid  at 
the  rates  in  force  for  officers  of  his  grade  in  the  regular  service 
on  June  30,  1899,  after  which  date  the  new  rates  of  pay  under 
the  Navy  personnel  act,  for  the  most  part,  went  iuto  effect. 
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The  proviso  quoted  was  inteuded  to  protect  from  reduction 
the  rates  of  pay  to  which  officers  of  the  Navy  were  entitled  in 
the  several  grades  or  positions  then  held  by  them.  Although 
Assistant  Surgeon  Taylor  occupies  the  same  relative  grade  in 
the  regular  service  that  he  formerly  held  in  the  temporary 
force  of  the  Navy,  yet  the  two  positions  are  essentially  different 
and  distinct.  His  appointment  to  the  regular  service  while 
still  holding  a  position  in  the  temporary  force  operated  as  a 
discharge  from  his  former  position  and  an  appointment  to  the 
latter;  and  although  the  two  services  are  for  some  purposes 
to  be  regarded  as  continuous,  the  one  with  the  other,  yet  the 
position  of  assistant  surgeon  held  by  him  in  the  temporary 
force  is  a  different  and  distinct  position  from  that  of  assistant 
surgeon  in  the  permanent  force  which  he  now  holds. 

I  have,  therefore,  the  honor  to  advise  you  that  the  claim 
presented  can  not  lawfully  be  paid. 


SPECIAL  BATES  FOR  THE  TRANSPORTATION  OF  A 
PARTY  OF  TEN  OR  MORE. 

Where  a  transportation  request  for  the  transportation  of  ten  men  was 
made  by  the  Government  in  good  faith  upon  a  railroad  company 
which  furnishes  special  rates  for  a  party  of  ten  or  more,  but  only 
seven  men  presented  themselves  for  and  actually  received  transporta- 
tion, payment  in  excess  of  the  special  rates  for  a  party  of  ten  or  more 
is  not  authorized;  but  where  a  transportation  request  for  only  seven 
men  was  made,  the  Government  is  not  entitled  to  the  special  party 
rates  for  a  party  often  or  more. 

{Assistant  Comptroller  Mitchell  to  the  assistant  quartermaster- 
general  at  New  York,  January  25 :,  1900.) 

I  have  received  your  letter  of  December  19, 1899,  as  follows: 

44  I  have  the  honor  to  inclose  transportation  request  271719, 
calling  for  journey  of  ten  men  to  Camp  Meade,  Pa.,  and  so 
accomplished;  also  transportation  request  120770,  calling  for 
the  journey  of  seven  men  to  Camp  Meade,  Pa. 

44  On  July  12, 1899,  the  Eastern  passenger  agent  of  the  Penn- 
sylvania Railroad  Company  quoted  a  rate  for  parties  of  ten  or 
more  men  from  this  city  (New  York)  to  Middletown,  Pa.  (which 
is  the  regular  railroad  station  for  Camp  Meade),  of  1£  cents 
per  mile,  or  1*2.80  per  capita.  A  copy  of  the  letter  referred 
to  is  herewith  inclosed.  Copies  are  also  attached  of  corre- 
spondence between  the  transportation  agent  of  this  office  and 
the  office  of  the  Eastern  passenger  agent  of  the  Pennsylvania 
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Railroad  Company  in  this  city.  It  will  be  seen  that  the  rate 
quoted  ($2.80  per  "capita)  is  only  a  trifle  more  than  half  of  the 
lowest  tariff  rate  of  $5.19  per  capica.  It  therefore  follows  that 
the  cost  at  tariffrate  for  a  party  of  six  men  or  more  would  exceed 
the  special  agreed  rate  for  a  party  of  ten.  For  this  reason  the* 
question  was  raised  by  this  office  whether  the  Government  had 
the  right  to  estimate  as  a  party  often  any  lesser  number  who 
might  travel  together  in  all  cases  when  the  Government  could 
gain  a  financial  advantage  by  so  figuring.  For  instauce,  a 
party  of  ten  at  $2.80  per  capita  would  cost  $28,  while  a  party 
of  six  men  at  $5.19  per  capita  would  cost  $31.14,  and  the  gain 
of  the  Government  would  be,  of  course,  greater  in  parties  of 
seven,  eight,  and  nine  men. 

"It  so  happened  that  of  the  ten  men  covered  by  transporta- 
tion request  271719  three  absented  themselves,  leaving  but 
seven  to  travel.  This  gave  rise  to  the  letter  of  Mr.  Studd, 
passenger  agent,  southeastern  district,  Pennsylvania  Railroad 
Company,  to  the  Quartermaster-General,  under  date  of  October 
27,  1899,  in  which  he  states  that  inasmuch  as  only  seven  men 
traveled,  the  conditions  under  whjch  the  special  rate  was  quoted 
did  not  exist,  and  therefore  payment  should  be  made  at  tariff 
rate  and  not  as  an  estimated  party  of  ten.  To  this  view  the 
Quartermaster  General  assented,  as  shown  by  his  indorsement 
of  October  27,  herewith.  Upon  receipt  of  said  indorsement  I 
explained  the  circumstances  more  fully  in  indorsement  of  Octo- 
ber 31,  herewith.  The  Quartermaster-General  adhered  to  his 
original  position,  as  shown  by  his  indorsement  of  November  2. 

"  Inasmuch,  however,  as  some  very  large  accounts  are  pend- 
ing, and  the  amounts  which  might  be  affected  by  this  point  are 
very  considerable,  I  have  the  honor  to  request  an  authoritative 
decision  whether  the  parties  of  more  than  five  men  can  be  paid 
for  under  this  special  agreed  rate  as  a  party  of  ten  men  when 
the  Government  is  the  gainer  thereby,  and  also  whether  on 
•request  271719,  which  calls  for  ten  men,  payment  can  not  be 
made  on  the  basis  of  the  special  rate  for  ten  men,  notwith- 
standing that  only  seven  men  actually  traveled." 

Under  date  of  July  12,  1899,  in  a  letter  from  the  Eastern 
passen#ger  agent  of  the  Pennsylvania  Railroad  Company 
addressed  to  you,  the  following  proposition  was  made: 

"I  have  the  honor  to  submit  that  the  rate  in  effect  until 
further  notice  for  parties,  ten  or  more  men,  traveling  together 
on  one  ticket,  New  York  to  Middletown,  at  which  point  Gamp 
Meade  is  located,  is  1 J  cents  per  mile — or  $2.80  per  capita  from 
New  York  City  to  Middletown — on  business  originating  in  this 
city  and  immediate  vicinity,  including  Newark  and  Elizabeth; 
proportionate  rate  to  prevail  from  the  last-named  points." 

Transportation  request  No.  120770,  issued  August  17,  1899, 
called  for  the  transportation  of  seven  men  from  New  York  to 
Gamp  Meade  at  Middletown,  Pa.,  upon  which  transportation 
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was  furnished  for  seven  men,  which  was  not  a  compliance  by 
the  Government  with  the  conditions  under  which  the  carrier 
agreed  to  transport  parties  of  ten  or  more  at  a  special  or  reduced 
rate,  and  the  Government  is  therefore  not  entitled  to  the  bene- 
fits of  said  special  or  reduced  rates,  but  is  liable  to  the  carrier 
as  if  said  special  or  reduced  rates  to  parties  of  ten  or  more  had 
not  been  made;  but  settlement  may  be  made  for  any  sum  less 
than  the  regular  tariff  rates  for  said  transportation,  provided 
the  carrier  is  willing  to  accept  such  less  sum  in  satisfaction  of 
its  claim,  the  carrier  having  the  right  to  discriminate  in  favor 
of  the  Government  if  it  chooses  to  do  so;  but  the  carrier  in 
such  case  can  not  be  compelled  to  accept  less  than  the  individual 
tariff  rates. 

Bequest  No.  271719,  issued  Setember  27, 1899,  called  for  the 
transportation  of  ten  men  from  New  York  to  Camp  Meade,  Pa. 

Gapt.  George  L.  Baker,  IT.  S.  V.,  certifies  on  honor  that  the 
Pennsylvania  Railroad  Company  furnished  transportation  for 
ten  men  in  compliance  with  said  request.  I  think  it  is  fair  to 
assume  that  Gaptain  Baker  stated  the  exact  facts  of  the  case, 
and  that  a  ticket  was  issued  by  the  company  calling  for  the 
transportation  of  ten  men. 

It  so  happened  that  of  the  ten  men  to  be  transported  on  said 
request  and  ticket  three  absented  themselves,  and  but  seven 
were  transported  thereon,  and  the  question  presented  is  whether 
the  Government  should  now  pay  for  said  ticket  $28,  it  being 
the  charges  at  said  special  or  reduced  rates  for  the  transporta- 
tion of  ten  or  more,  or  the  regular  individual  rates  of  $5.19  for 
each  of  said  men,  or  $36.33. 

It  is  claimed  by  the  company  that  inasmuch  as  only  seven 
men  were  actually  transported  on  said  ticket  the  conditions 
under  which  the  special  or  reduced  rate  to  parties  of  ten  or 
more  were  issued  did  not  exist,  and  that  it  should  be  paid  the 
regular  rates  of  $5.19  for  each  of  the  seven  men. 

It  is  not  pretended  that  in  issuing  said  transportation  re- 
quest or  procuring  the  issuance  of  said  ticket  anyone  acted 
otherwise  than  in  good  faith. 

The  Government  having  issued  a  request  calling  for  the  trans- 
portation of  ten  persons,  and  the  railroad  company  having 
upon  such  request  issued  a  party  ticket  entitling  ten  persons 
to  be  transported  thereon  at  said  special  and  reduced  rates,  in 
the  absence  of  a  contract  to  that  effect,  it  is  not  incumbent  on 
the  Government  to  actually  furnish  ten  persons  to  be  trans- 
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ported  on  said  ticket,  but  the  Government  is  bound  to  pay  the 
carrier  the  full  price  of  the  ticket,  and  the  carrier  is  bound  to 
transport  on  the  ticket  a  party  composed  of  any  number  not 
exceeding  ten.  It  is  not  an  uncommon  practice  for  persons  in 
the  interest  of  economy  to  purchase  party  tickets  at  reduced 
rates  when  a  less  number  expect  to  travel  thereon.  This  is 
fully  understood  by  both  the  carrier  and  the  travelers. 

The  ca^e  here  presented,  however,  differs  from  one  where 
full  individual  tariff  rates  are  charged,  in  which  case,  should  a 
ticket  be  issued  to  a  Government  officer  for  a  specified  number, 
and  for  some  reason  a  less  number  should  appear  for  transpor- 
tation and  the  proper  notation  be  made  on  the  ticket,  sufficiently 
safeguarding  the  carrier  from  imposition,  I  presume  little  or  no 
difficulty  would  be  found  in  making  a  satisfactory  settlement 
with  the  carrier  on  the  number  actually  transported. 

When  it  is  desired  to  obtain  the  benefit  of  party  rates  as 
being  less  expensive  to  the  Government,  the  officer,  if  required 
to  do  so  by  the  carrier,  may  receipt  for  the  number  called  for 
by  the  request,  provided  he  will  state  his  reasons  for  so  doing 
and  the  number  of  persons  who  were  entitled  to  be  and  are 
actually  transported. 

I  am  of  opinion,  and  so  decide,  that  settlement  should  be 
made  on  request  No.  120770  on  the  basis  of  individual  tariff 
rates,  and  on  request  No.  271719  on  the  basis  of  party  rates, 
just  as  if  ten  persons  had  actually  been  transported. 


PAYMENT  OF  THE  COST  OF  EXCHANGE  TO  FISCAL 
AGENTS  OF  THE  GOVERNMENT. 

De  Ford  and  Company  having  become  the  fiscal  agents  of  the  Government 
in  Puerto  Rico  under  an  agreement  which  provides  that  all  warrants 
which  may  be  drawn  by  the  Secretary  of  the  Treasury  in  favor  of  said 
fiscal  agents  for  the  purpose  of  placing  moneys  of  the  United  States 
in  their  hands  as  such  fiscal  ageuts  may  be  indorsed  and  the  proceeds 
thereof  received  by  De  Ford  and  Company,  the  said  fiscal  agents  are 
entitled  to  the  customary  rates  of  exchange  for  transferring  funds  from 
the  United  States  to  Puerto  Rico. 

{Decision  by  Comptroller  Traeewell,  January  26, 1900.) 

The  Anditor  for  the  War  Department  submits  the  following 
decision  for  approval,  disapproval,  or  modification: 

"The  question  as  to  whether  or  not  the  firm  of  De  Ford  & 
Oo.,  under  its  bond  as  fiscal  agents  of  the  United  States  in 
Puerto  Rico,  entered  into  August  18,  1898,  is  legally  entitled 
to  any  payment  on  account  of  any  exchange  in  placing  the 
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amount  of  Treasury  warrants  issued  in  its  favor  to  the  credit 
of  disbursing  officers  with  said  fiscal  agents  in  Puerto  Rico, 
arises  in  connection  with  the  examination  in  this  office  of 
voucher  No.  24  of  the  medical  disbursing  account  of  M^jor  L. 
Breckemin,  surgeon,  United  States  Army,  San  Juan,  P.  R., 
for  the  month  of  June,  1899.  Said  voucher  shows  payment  of 
$37.50,  at  Ponce,  P.  R.,  on  May  16, 1899,  in  favor  of  De  Ford 
&  Co.,  fiscal  agents  of  the  United  States,  as  exchange  on 
transfer,  under  requisition  No.  1608,  warrant  No.  141,  of  $5,000, 
at  three-fourths  per  centum,  the  amount,  $37.50,  having  been 
deducted  by  De  Ford  &  Oo.  at  the  time  the  credit  was  given 
for  the  deposit. 

"  It  appears  from  the  above-mentioned  bond  of  De  Ford  & 
Oo.  that  the  President  of  the  United  States  has  designated 
said  firm  as  the  fiscal  agents  of  the  Government  of  the  United 
States  in  such  portions  or  parts  of  the  island  of  Puerto  Rico 
as  were  or  might  be  under  the  military  jurisdiction  of  the 
United  States,  for  such  service  as  the  Government  might 
require.  Said  bond  contains,  among  other  things,  the  follow- 
ing provision : 

u  'That  the  said  fiscal  agents  and  their  sureties  herein  hereby 
request  and  agree  that  all  warrants  which  may  be  drawn  by 
the  Secretary  of  the  Treasury  in  favor  of  said  fiscal  agents 
for  the  purpose  of  placing  in  their  (the  said  fiscal  agents')  hands 
the  money  agreed  to  be  furnished  herein  may  be  indorsed  by 
and  the  proceeds  thereof  received  by  the  said  De  Ford  &  Co., 
and  when  so  received  by  the  said  De  Ford  &  Co.  shall  con- 
stitute a  payment  to  and  the  furnishing  of  money  to  the  said 
fiscal  agents  as  fully  and  to  all  intents  and  purposes  as  if 
actually  received  by  the  said  fiscal  agents.' 

"I  am  of  opinion,  and  so  decide,  that  payment  of  exchange 
to  the  firm  of  De  Ford  &  Co.,  in  placing  moneys  to  the  credit 
of  a  disbursing  officer  of  the  Army  in  Puerto  Rico  is  unauthor- 
ized, in  view  of  the  provisions  of  the  aforesaid  bond." 

In  a  decision  of  this  office,  dated  October  30,  1899  (6  Comp. 
Dec,  431),  it  was  held  that  the  North  American  Trust  Com- 
pany, fiscal  agents  of  the  Government  in  Cuba,  are  not  author- 
ized to  charge  exchange  for  placing  to  the  credit  of  disbursing 
officers  of  the  Army  in  Cuba  moneys  received  by  them  from 
the  United  States  on  Treasury  warrants  drawn  in  their  favor 
and  indorsed  and  collected  by  them  in  New  York.  That  deci- 
sion was  based  on  the  following  proviso  in  their  bond  of  July 
30,  1898: 

"  Provided,  That  the  said  fiscal  agents  and  their  sureties 
herein  hereby  request  and  agree  that  all  warrants  which  may 
be  drawn  by  the  Secretary  of  the  Treasury  in  favor  of  said 
fiscal  agents  for  the  purpose  of  placing  iu  their  (the  said  fiscal 
agents')  hands  the  money  agreed  to  be  furnished  herein  may 
be  indorsed  by,  and  the  proceeds  thereof  received  by,  the  North 
American  Trust  Company  at  its  office  in  New  York  City,  State 
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of  New  York,  and  when  so  received  by  the  said  trust  company 
shall  constitute  a  payment  to  and  the  furnishing  of  money  to 
the  said  fiscal  agents  as  fully  and  to  all  intents  and  purposes 
as  if  actually  received  by  the  said  fiscal  agents." 

The  bond  of  De  Ford  and  Company,  executed  subsequent  to 
that  of  the  North  American  Trust  Company,  is  in  the  same  lan- 
guage as  that  bond  throughout,  except  for  the  very  material 
omission  from  the  proviso  of  any  words  providing  tor  paymeut 
in  this  country.  This  omission  is  significant,  and  forces  me  to 
the  conclusion  that  it  was  uot  the  intention  to  give  to  this  bond 
the  same  meaning  as  to  the  bond  of  the  North  American  Trust 
Company.  Hence  I  must  hold  that,  no  provision  being  made 
in  the  bond  as  to  the  manner  of  payments,  they  must  be  gov- 
erned by  the  usual  practice  in  similar  cases,  which,  I  am 
informed,  is  to  allow  to  the  fiscal  agents  of  the  Government  in 
foreign  countries  the  customary  rates  of  exchange  in  transfer- 
ring funds  from  this  country  to  the  place  of  agency. 

The  decision  of  the  Auditor  is  therefore  disapproved. 

Since  the  exchange  in  question  has  already  been  paid,  it 
may  now  be  allowed  in  the  officer's  account,  but  attention  is 
called  to  the  letter  of  the  Secretary  of  War  to  the  Chief  Quar- 
termaster, United  States  Army,  Puerto  Rico,  dated  November 
12, 1S98,  in  which,  quoting  the  indorsement  of  the  Secretary  of 
the  Treasury  of  November  10, 1898,  he  says: 

"  The  charges  for  commissions,  however,  should  be  settled 
through  the  accounting  officers  of  the  Treasury,  and  not 
charged  against  the  disbursing  officers." 


EXTRA  PAY  FOR  SERVICE  ON  A  REVENUE  VES- 
SEL WHILE  COOPERATING  WITH  THE  NAVY  IN 
THE  SPANISH  WAR. 

Enlisted  men  of  the  Re  venue- Cutter  Service  who  enlisted  subsequent  to 
the  order  of  the  President  directing  the  vessel  upon  which  they  serve 
to  cooperate  with  the  Navy  during  the  war  with  8pain,  and  for  the 
purpose  of  increasing  the  complement  of  the  vessel  to  the  number 
made  necessary  by  such  cooperation,  and  who  were  discharged  to 
reduce  the  complement  of  the  vessel  to  its  original  number,  consti- 
tuted a  part  of  the  temporary  force  of  the  Navy  during  the  war  with 
Spain,  and  if  otherwise  coming  within  the  provisions  of  the  act  of 
March  3, 1899,  are  entitled  to  extra  pay. 

(Decision  by  Comptroller  Tracewell,  January  31, 1900.) 

Otto  Hessel  appeals  from  settlement  dated  August  19,1899, 
of  the  Auditor  for  the  Navy  Department  disallowing  his 
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claim  for  extra  pay  granted  by  the  act  of  March  3, 1809  (30 
Stat.,  1228),  to  officers  and  enlisted  men  of  the  temporary  force 
of  the  Navy  during  the  war  with  Spain,  nnder  his  enlistment 
on  April  19, 1898,  for  three  years  as  ordinary  seaman  in  the 
United  States  Revenue-Cutter  Service.  The  Auditor  dis- 
allowed the  claim  for  the  reason,  as  stated  by  him,  that  uthe 
claimant  enlisted  for  three  years  and  did  not  constitute  apart 
of  the  temporary  force  of  the  Navy  during  the  war  with  Spain." 

On  March  24,  1898,  the  U.  S.  R.  S.  Manning,  on  which  tbe 
claimant  enlisted  and  served,  was,  with  other  vessels  of  the 
Revenue-Cutter  Service,  ordered  by  the  President  to  be  placed 
under  the  direction  of  the  Secretary  of  the  Navy  for  cooperation 
with  the  Navy,  pursuant  to  section  2757,  Revised  Statutes.  On 
April  9,  1898,  the  commanding  officer  of  the  Manning  was 
ordered  to  enlist  for  service  on  that  vessel  certain  additional 
men,  including  eight  ordinary  seamen,  and  on  the  19th  of  April 
the  claimant  enlisted  thereon  for  three  years  as  ordinary  sea- 
mau.  The  vessel  was,  on  August  17,  1898,  directed  to  be 
returned  to  the  Revenue  Cutter  Service,  and  an  order  was 
issued  on  the  24th  reducing  the  complement  of  the  vessel,  to 
take  effect  on  August  31.  On  the  latter  date  the  claimant  was 
honorably  discharged  for  the  "reduction  of  the  crew."  His 
service  during  the  war  under  his  enlistment  was  creditable. 

Persons  enlisting  in  the  Regular  Navy  for  a  term  of  three 
years  are  held  not  to  be  entitled  to  extra  pay  under  the  act  of 
March  3,  1899,  upon  discharge.  (5  Comp.  Dec,  843.)  That 
ruling,  however,  is  based  upon  the  fact  that  the  Navy  Depart- 
ment as  a  rule  enlisted  no  men  for  the  temporary  service  for 
three  years,  and  all  persons  enlisting  for  the  latter  period  were 
understood  to  enlist  in  the  permanent  service  and  not  for  the 
war  only.  Those  intended  for  service  during  the  exigencies  of 
the  war  enlisted  for  one  year  only,  and  their  enlistments  bore 
some  distinguishing  provision  by  which  it  could  be  determined 
that  they  belonged  to  the  temporary  force.  In  the  Revenue- 
Cutter  Service,  however,  a  different  rule  prevailed,  and  those 
enlisted  for  temporary  service  occasioned  by  the  cooperation  of 
tbe  vessels  of  the  Revenue-Cutter  Service  with  the  Navy  during 
the  war  were  enlisted  for  the  full  term  of  three  years  prescribed 
by  Treasury  regulation  for  those  in  the  regular  service.  The 
Secretary  of  the  Treasury,  in  a  letter  dated  January  22, 1900, 
referring  to  the  cooperation  of  the  vessels  of  the  Revenue- 
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Cutter  Service  with  the  Navy  during  the  war  with  Spain  and 
to  the  increased  force  made  necessary  thereby,  says: 

"The  authority  for  the  increase  of  the  complement  of  the 
vessels  in  question  for  service  in  the  war  with  Spain  bore  a 
date  in  each  case  subsequent  to  that  of  the  President's  order 
placing  them  in  cooperation  with  the  Navy.  The  increase  was 
made  on  account  of  the  special  service  indicated,  though  this 
fact  does  not  appear  in  the  letters  authorizing  the  same. 
Because  of  this  absence  of  an  assigned  reason  therefor,  the 
additional  men  authorized  were  enlisted  by  the  several  com- 
manding officers  under  ordinary  conditions,  and  signed  the 
ordinary  shipping  articles.  The  records,  therefore,  fail  to  show 
that  they  were  enlisted  for  service  in  the  war  with  Spain,  though 
such  was  the  fact. 

"  These  vessels  were,  by  Executive  order,  relieved  from  duty 
in  connection  with  the  Navy,  and  their  crews  reduced  to  their 
ordinary  complement.  This  reduction  was  made  because  of 
the  conclusion  of  the  war  with  Spain,  though  this  fact  does  not 
appear  in  the  letters  authorizing  the  same,  and  the  records 
therefore  fail  to  show  if  any  of  the  men  discharged  by  authority 
of  said  letters  were  discharged  for  the  above  reason. 

"  The  above  statement  of  facts  indicates  that  certain  men 
were  enlisted  on  the  vessels  iu  question  for  service  during  the 
war  with  Spain,  and  discharged  upon  its  conclusion;  also  the 
reason  for  the  absence  of  evidence  to  that  effect  upon  the 
records  of  the  several  vessels. 

"  In  reply  to  your  request  for  an  expression  of  views  as  to 
how  these  men  may  be  distinguished  from  those  constituting 
the  regularly  enlisted  force  of  the  vessels,  it  is  suggested  that 
the  men  who  enlisted  subsequently  to  the  date  of  the  Depart- 
ment's authority  for  the  increase  of  the  crew,  and  who  were 
discharged  under  instructions  issued  subsequently  to  the  with- 
drawal of  these  vessels  by  Executive  order  from  cooperation 
with  the  Navy  to  reduce  the  crew  to  the  ordinary  complement, 
may  fairly  be  regarded  as  having  enlisted  for  the  war  with 
Spain,  and  are  entitled  to  the  extra  pav  provided  by  the  act  of 
March  a,  1899." 

The  class  of  enlisted  men  of  the  Revenue-Gutter  Service  who 
are  regarded  as  belonging  to  the  temporary  force  of  the  Navy 
for  purposes  of  extra  pay  are  described  in  5  Oomp.  Dec.,  page 
673,  as  follows: 

"This  decision  is  limited  in  its  benefits  to  men  who  are 
appointed  to  office  or  who  enlisted  in  the  Kevenue-Outter 
Service  for  the  war  with  Spain  only,  and  who  served  in  the 
Revenue-Cutter  Service  by  order  of  the  President,  under  the 
directions  of  the  Secretary  of  the  Navy,  in  cooperation  with 
the  Navy  during  the  war,  and  who  are  discharged  at  the  close 
of  the  war,  and  does  not  give  said  extra  pay  to  officers  and 
enlisted  men  who  are  not  appointed  to  office  or  enlisted  in  said 
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service  for  the  war  only  and  who  are  not  discharged  at  the 
close  of  the  war,  nor  does  it  give  said  extra  pay  to  officers  and 
enlisted  men  who  may  have  been  appointed  to  office  or  enlisted 
in  the  Revenue-Cutter  Service  for  the  war  only,  who  did  not 
serve  by  order  of  the  President  nnder  the  directions  of  the 
Secretary  of  the  Navy,  in  cooperation  with  the  Navy  during 
the  war." 

Since  those  enlisted  in  the  Revenue-Gutter  Service  and 
intended  only  for  the  temporary  force  while  the  vessels  on  which 
they  served  were  cooperating  with  the  Navy,  were  enlisted 
in  the  same  manner  as  those  for  the  regular  force,  the  form  of 
enlistment  can  not  be  relied  upon  to  distinguish  them  from 
members  of  the  regular  force.  The  rule  suggested  by  the  Sec- 
retary of  the  Treasury  seems  the  most  feasible,  and  a  proper  . 
one  for  making  such  distinction,  and  is  adopted.  It  follows 
the  principle  which  governs  the  determination  of  the  class  of 
men  in  the  Army  who  enlisted  for  the  war  only,  and  who  were 
granted  extra  pay  on  discharge  by  the  act  of  March  3, 1899 
(30  Stat,  1073;  5  Oomp.  Dec,  626). 

The  claimant  enlisted  after  the  Manning  had  been  ordered 
to  be  turned  over  to  the  Navy  Department  for  cooperation  with 
the  Navy,  and  after  orders  had  been  issued  for  increasing  the 
complement  of  that  vessel  for  that  particular  service,  and  he 
was  discharged  after  the  vessel  was  ordered  to  be  returned  to 
the  Revenue-Cutter  Service  and  orders  issued  to  reduce  the 
crew,  upon  the  ground,  as  stated  in  his  discharge,  of  "  reduc- 
tion of  crew."  Under  these  circumstances  I  am  of  opinion  that 
he  should  be  regarded  as  belonging  to  the  enlisted  men  of  the 
Revenae-Cutter  Service  who  constituted  a  part  of  the  tem- 
porary force  of  the  Navy  during  the  war  with  Spain,  and  as  he 
otherwise  comes  within  the  conditions  of  the  statute  granting 
extra  pay,  he  is  entitled  to  the  same. 

The  Manning,  while  cooperating  with  the  Navy,  and  during 
the  time  the  claimant  was  serving  thereon,  was  engaged  beyond 
the  limits  of  the  United  States.  (See  report  of  commanding 
officer  to  the  Secretary  of  the  Treasury  of  June  30, 1898,  page 
29  of  pamphlet,  "  The  United  States  Revenue-Cutter  Service 
in  the  war  with  Spain.") 

The  action  of  the  Auditor  is  reversed,  and  the  claim  for  two 
months'  extra  pay  at  $20  per  month  will  be  allowed. 
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NOTATIONS  ON  REQUESTS  FOR  TRANSPORTATION. 

In  the  absence  of  any  evidence  to  the  contrary,  the  transportation  reqne«>t 
issued  by  the  Government  for  specified  transportation,  with  the  nota- 
tions thereon,  is  to  he  taken  as  the  agreement  between  the  parties. 

(Decision  by  Comptroller  Trawwell,  January  31, 1900.) 

The  Missouri,  Kansas  and  Texas  Railway  Company  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing  a  portion  of  its  account  for  the  transportation  of 
twenty  soldiers  from  Dallas,  Tex.,  to  Ogden,  Utah,  en  route  to 
San  Francisco,  Cal.,  in  settlement  of  October  14, 1899. 

At  the  time  of  the  Auditor's  action  there  was  no  claim  of  the 
company  for  a  specific  amount  before  him,  therefore  no  differ- 
ence sheet  was  made.  The  reasons  for  his  action,  however, 
are  not  difficult  to  find,  as  will  hereafter  appear. 

On  July  1, 1898,  transportation  request  No.  81077  was  issued 
to  the  appellant  company,  calling  for  the  transportation  of 
.  twenty  soldiers  from  Dallas,  Tex.,  to  Ogden,  Utah,  en  route  to 
San  Francisco,  Gal.,  via  Missouri  Kansas  and  Texas,  Union 
Pacific  and  Central  Pacific  railways.  The  request  shows  that 
the  transportation  called  for  was  furnished. 

The  request  in  question  bears  on  its  face  the  following 
notation : 

'<  Special  rate  $27,  Dallas  to  San  Francisco." 

Another  and  separate  request  was  also  issued  calling  for 
the  transportation  of  the  same  twenty  soldiers  from  Ogden, 
Utah,  to  San  Francisco,  Cal.,  en  route  from  Dallas,  Tex.,  to 
San  Francisco,  Cal.  This  request  contained  the  same  nota- 
tion as  the  former,  viz: 

"Special  rate  927,  Dallas  to  San  Francisco." 

The  appellant  company  took  up  both  requests  and  issued 
one  through  ticket  for  the  twenty  men,  reading  via — 

"  M.  K.  &  T.  Ry.,  Dallas  to  Kansas  City,  Un.  Pac.  R.  R., 
Kansas  City  to  Ogden,  Utah,  and  So.  Pac.  R.  R.  (P.  S.),  Ogden 
to  San  Francisco." 

in  settling  this  claim  the  Auditor  treated  the  notations  on 
the  requests  as  a  special  agreement  to  transport  these  men  from 
Dallas  to  San  Francisco,  at  $27  per  capita,  and  has  therefore 
allowed  the  appellant  54  per  cent  of  the  $27,  or  $14.58  for  each 
man,  making  the  total  allowance  $291.60.  This  division  of 
the  rate  is  in  accordance  with  the  agreement  between  the  dif- 
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ferent  carriers  interested  in  this  transportation.  The  question, 
therefore,  is  whether  the  Auditor  is  right  in  the  assumption 
that  the  $27  is  the  through  rate  for  the  entire  journey. 

Under  ordinary  circumstances,  and  in  the  absence  of  any  evi- 
dence to  the  contrary,  the  transportation  request  issued  to  and 
accepted  by  the  carrier  is  taken  as  the  agreement  between  the 
Government  and  the  carrier,  and  its  terms  as  the  measure  of 
the  rights  and  obligations  of  both  parties.  The  appellant 
company  now  contends  that  there  was  no  special  agreement 
as  to  a  through  rate,  and  that  it  is  entitled  to  its  proportion  of 
the  regular  individual  through  tariff  rate  of  $50,  and  that  the 
whole  of  the  $27  should  be  allotted  to  the  service  east  of 
Qgden  and  the  remaining  $23  to  the  service  west  of  Ogden. 
If  it  had  been  the  intention  that  the  regular  tariff  rate  of  $50 
per  capita  should  be  paid  for  the  through  service,  there  was 
no  occasion  for  the  notation  on  the  requests  above  cited.  If 
that  notation  had  been  omitted,  no  question  would  have  been 
raised  as  to  the  obligation  of  the  Government  to  pay  the  regu- 
lar tariff  rate,  whatever  that  rate  would  have  been  for  a  party  of 
twenty  traveling  together  on  one  ticket.  The  notation,  however, 
indicates  a  special  agreement  for  a  reduced  rate  for  this  party. 
Bed  need  rates  are  often  made  for  Government  transportation, 
and  especially  where  nonland-grant  railroads  are  competing 
with  land-grant  roads,  the  latter  being  subject  to  a  50  per  cent 
reduction  from  regular  rates. 

In  reply  to  a  question  from  this  office  in  regard  to  the  rate 
in  this  case  the  appellant,  under  date  of  January  15, 1900,  says : 

"  There  was  no  written  quotation  made  Lieutenant  Labauch, 
the  recruiting  officer  at  Dallas;  a  representative  of  this  com- 
pany approached  Lieutenant  Labauch  and  asked  him  to  divide 
the  business.  Lieutenant  Labauch  replied  that  the  Govern- 
ment was  paying  the  T.  and  P.  Rwy.  (Texas  and  Pacific)  $27 
on  such  business.  M.  K.  and  T.  Rwy.  representative  then 
said  the  M.  K.  and  T.  Rwy.  ask  no  higher  rate  on  business 
moving  via  Ogden.  We  here  desire  to  point  out  the  signifi- 
cance of  the  $27  rate  named.  It  will  be  observed  that  it  is  the 
proportion  between  Dallas  and  Ogden  of  through  rate  ($50) 
from  Dallas  on  basis  of  allowing  So.  Pac.  Oo.  (P.  S.)  46  per 
cent  of  the  through  rate  west  of  Ogden." 

If  it  had  been  the  intention  that  the  Government  should 
settle  on  the  basis  of  the  regular  individual  tariff  rate  of  $50, 
or  $27  east  of  Ogden  and  $23  west,  it  may  well  be  asked  what 
was  the  significance  of  this  admitted  interview  between  the 
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company's  representative  and  the  Government's  officer.  There 
was  no  occasion  for  the  talk  about  reduced  rates  if  the  Govern- 
ment was  expected  to  pay  in  accordance  with  the  published 
tariffs.  This  admitted  interview,  taken  in  connection  with  the 
notation  on  the  requests  thereafter  issued,  leaves  no  room  for 
doubt  that  a  special  reduced  rate  of  $27  was  agreed  upon  for 
the  through  transportation  from  Dallas  to  San  Francisco,  and 
the  claim  must  be  settled  upon  that  basis,  by  allowing  54  per 
cent  of  the  rate  east  of  Ogden  and  46  per  cent  west  of  that 
place.  This  view  is  further  strengthened  by  the  alleged  fact 
that  only  second-class  accommodations  were  actually  furnished 
this  party.  It  is  true  the  papers  do  not  show  this,  but  it  is 
understood  to  be  a  fact. 

The  only  question  remaining  is  whether  this  special  rate  can 
be  subjected  to  land- grant  deductions  for  that  part  of  the 
journey  which  was  over  a  land-grant  road.  The  fact  that  an 
agreement  is  made  for  a  special  rate  not  higher,  at  least,  than 
the  regular  tariff  rate  with  all  land-grant  deductions  taken 
out  does  not  necessarily  nor  usually  mean  that  no  land-grant 
deductions  are  to  be  made  from  said  special  rate.  Said  deduc- 
tions must  still  be  made  from  any  agreed  rate  unless  it  is 
explicitly  stated  that  in  making  the  special  rate  all  proper 
land-grant  deductions  have  been  made,  or  it  is  satisfactorily 
made  to  appear  that  such  was  the  understanding  of  both  par- 
ties to  the  agreement,  and  then  only  when  the  special  rate  is 
not  higher  than  the  regular  tariff  rate  after  all  land-grant 
deductions  have  been  made.  (16  Op.  Att.  Gen.,  607;  15  Ok 
01.,  126;  18  id.,  372-373.) 

In  the  case  now  under  consideration  it  appears  that  the 
appellant  company  was  desirous  of  competing  with  another 
route,  which  included  long  land-grant  railroads,  over  which 
the  Government  was  charged  only  50  per  cent  of  the  regular 
rate,  and  in  order  to  meet  this  reduced  rate  it  seems  reason- 
able to  conclude  that  the  appellant  agreed  to  this  $27,  special 
rate,  and  that  it  was  understood  by  both  parties  to  be  a  net 
cash  rate,  from  which  no  further  land-grant  deductions  should 
be  made,  because  in  making  the  rate  said  deductions  had 
already  been  made.  The  route  taken  in  this  case  included 
only  26  miles  of  land-grant  road  between  the  southern  line 
of  Kansas  and  Parsons,  Kans.,  on  the  Missouri,  Kansas  and 
Texas  Eailroad,  which  is  a  free  road. 


Digitized  byLjOOQlC 


INTERNAL   REVENUE   TAX   ON   BANKERS.  647 

The  claim,  as  stated  by  the  attorneys,  is: 

Twenty  men,  at  $27  each $540.00 

Less  land-grant  deductions  between  Tope k a  and  Kansas  State 
line,  at  20  X  $2.81 56.20 

Total  claimed 483.80 

Amount  allowed  by  the  Auditor,  54  per  cent  of  $27,  or  $14.58  X  20.     291. 60 

Difference  whicb  is  disallowed 192.20 

for  reasons  above  stated. 

The  action  of  the  Auditor  is  affirmed. 


INTERNAL-REVENUE  TAX  ON  BANKERS. 

The  provision  in  the  act  of  June  13, 1898,  that  every  company  having  a 
place  of  business  "where  money  is  advanced  or  loaned  on  stocks, 
bonds,  bullion,  bills  of  exchange,  or  promissory  notes,  *  *  »  shall 
be  a  banker  under  this  act,"  applies  to  advances  or  loans  made  on  the 
deposit  of  collateral  securities  only,  and  a  company  having  a  place  of 
business  where  money  is  loaned  on  promissory  notes  secured  by  mort- 
gages is  not  a  banker  within  the  meaning  of  the  act. 

(Decision  by  Comptroller  Traceicell,  February  I, 1900.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

On  September  2, 1898,  W.  A.  Weaver  &  Co.,  of  Providence, 
R.  1.,  paid  $50  as  a  special  tax  on  bankers.  On  December  1, 
1898,  said  company  made  application,  under  section  3426  of  the 
Revised  Statutes,  for  the  redemption  of  a  special  tax  stamp  of 
$50.  It  appears  that  no  special  tax  stamp  was  issued  to  the 
claimants  for  this  tax,  and  that  application  should  have  been 
made  under  section  3220,  Revised  Statutes,  for  refundment  of 
the  tax  paid.  I  think  the  application  is  sufficient,  and  that  it 
may  be  treated  as  if  made  under  the  proper  section  (Kaufman 
v.  United  States,  11  Ct.  CI.,  068).  The  claim  has  been  allowed 
by  the  Commissioner  of  Internal  Revenue,  who  has  made  the 
following  finding  of  facts  and  law: 

"Frances  E.  Hill,  Laura  A.  Burgess,  and  Jennie  L.  Knowl- 
ton,  under  the  name  of  W.  A.  Weaver  &  Co.,  and  through 
Charles  E.  Holmes  as  their  attorney,  were  engaged  in  the 
business  of  loaning  their  own  money  on  notes  secured  by  mort- 
gages.   They  were  neither  bankers  nor  brokers  as  defined  by 
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section  2  of  the  act  of  June  13, 1898,  bnt  were  required  to  make 
return  and  pay  the  special  tax  on  the  business  of  banking. 
The  special  tax  was  paid  September  2, 1898." 

Section  2  of  the  act  of  June  13, 1898  (30  Stat.,  448),  contains 
the  following  provision : 

"Every  person,  firm,  or  company,  and  every  incorporated  or 
other  bank  having  a  place  of  business  *  *  »  where  money 
is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of  ex- 
change, or  promissory  notes,  or  where  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes  are  received  for  discount 
or  sale,  shall  be  a  banker  under  this  act." 

The  decision  of  the  Auditor  is  in  the' following  terms: 

"I  have  decided  that  the  loaning  of  money  on  promissory 
notes  secured  by  mortgage  is  not  the  loaning  of  money  on 
promissory  notes,  or  the  receiving  of  promissory  notes  for  dis- 
count or  sale,  within  the  meaning  of  the  above-cited  section." 

The  language  in  this  provision  that  "  where  money  is  ad- 
vanced or  loaned  on  stocks,  bonds,  bullion,"  clearly  refers  to 
advances  or  loans  for  which  stocks,  bonds,  or  bullion  are 
deposited  as  collateral  security. 

By  the  inclusion  of  promissory  notes  in  this  part  of  the  pro- 
vision, I  think  it  is  the  intention  of  the  statute  to  place  them 
in  the  same  category,  and  that  therefore,  as  to  them  also,  the 
provision  refers  only  to  advances  or  loans  for  which  prom- 
issory notes  are  deposited  as  collateral  security.  Where  loanB 
are  made  on  promissory  notes  secured  by  mortgages,  the  loans 
are  not  made  on  promissory  notes  deposited  as  collateral  secu- 
rity. I  am  therefore  of  opinion  that  such  loans  are  not  loans  on 
promissory  notes  within  the  meaning  of  this  provision  of  the 
statute. 

The  decision  of  the  Auditor  is  approved. 


THE  LIQUIDATION  BY  EXECUTIVE  OFPIOEBS  OF 
UNLIQUIDATED  CLAIMS. 

The  Government  having  occupied  and  used  certain  wharves,  under  an 
agreement  which  did  not  stipulate  the  rent  to  be  paid  for  their  use, 
and  an  agreement  having  been  subsequently  made  fixing  the  amount 
of  such  rent,  payment  thereof  is  authorized. 

(Decision  by  Comptroller  Tracewell,  February  2, 1900.) 

C.  H.  Betts,  agent  for  Adger's  wharves,  Charleston,  S.  0., 
by  his  attorneys,  appeals  from  the  action  of  the  Auditor  for  the 
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War  Department  in  disallowing  claim  for  $3,791.70  for  the  use 
of  certain  wharves  and  warehouses  by  the  United  States  Army 
in  1898.    The  facts  are  as  follows: 

During  the  war  with  Spain  the  Government  had  occasion  to 
send  troops  to  Puerto  Rico  and  Cuba.  A  portion  of  these  troops 
were  embarked  at  the  port  of  Charleston.  Upon  the  arrival  of 
the  troops  at  that  place  it  was  found  that  accommodations  for 
said  troops  prior  to  embarkation  were  required.  The  proper 
officers  of  the  Quartermaster's  Department  had  a  consultation 
with  the  owner  of  certain  wharves,  under  which  the  troops 
were  allowed  to  be  placed  on  certain  wharves  and  in  certain 
warehouses.  It  was  also  found  necessary  to  provide  accom- 
modations for  600  laborers  under  the  command  of  Brigadier- 
General  Boy  Stone,  and  under  an  arrangement  made  with  the 
owners  of  the  property  certain  other  warehouses  were  devoted 
to  the  housing  of  said  laborers. 

The  bills  as  rendered  are  as  follows: 

For  the  use  of  warehouses  and  wharves  for  the  troops,  $1,085. 
Another  portion  of  the  claim  is  made  up  of  amounts  charged 
for  dockage  of  the  transports  at  Adger's  Wharves,  and  for  the 
wharfage  of  the  shipment  of  the  troops,  equipments,  etc., 
amounting  to  $1,626.70.  The  third  charge  is  for  the  use  and 
occupation  of  certain  sheds  on  Adger's  Wharves  by  the  600 
laborers  before  mentioned.  The  charge  for  this  is  $1,080,  mak- 
ing a  total  of  $3,791.70. 

From  the  evideuce  presented  it  seems  perfectly  clear  that 
this  property  was  taken  by  the  officers  of  the  United  States 
under  an  express  agreement  that  compensation  should  be  made 
therefor,  although  the  value  of  said  use  was  not  agreed  upon 
at  the  time.  The  Auditor  disallowed  this  claim  on  the  ground 
that  it  did  not  arise  under  any  contract,  either  express  or 
implied.    I  think  the  Auditor  erred  in  so  deciding. 

As  before  stated,  it  appears  that  there  was  an  express  agree- 
ment that  compensation  should  be  made  for  the  use  of  the  prop- 
erty; therefore  there  was  an  express  contract,  although  the 
measure  of  compensation  was  not  agreed  upon.  Even  had  the 
property  been  taken  without  the  consent  of  the  owner,  the 
Government  would  have  been  liable  as  under  an  implied  con- 
tract. 

In  the  case  of  Johnson  v.  United  States  (2  Ot.  CL,  415)  the 
court  said : 

"But  the  court  has  also  held  to  the  principle  of  the  common 
law  that  the  Republic  does  no  wrong,  and  to  the  provision  of 
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the  Constitution '  nor  shall  private  property  betaken  for  public 
use  without  just  compensation,'  and  by  virtue  of  these  it  always 
has  been  held  that  a  party  might  recover  upon  the  implied 
contract  as  though  the  property  had  been  acquired  under  an 
agreement  of  purchase,  leaving  the  price  undetermined.77 

In  the  same  case  (4  Gt.  01.9  249)  the  court  said: 

"When  a  person  wrongfully  enters  upon  an  estate,  he  who 
has  the  right  of  possession  may  evict  him,  or  if  one  acquires 
an  apparent  right  of  possession  he  who  has  the  actual  right 
may  eject  him  at  law  and  have  damages  in  the  nature  of  mesne 
profits  for  the  withholding,  but  such  possessory  actions  can 
not  be  brought  against  the  Government.  Though  it  enters 
against  the  consent  of  the  owner  and  holds  without  having 
a  right  of  property,  it  still  holds  rightfully  under  its  right  of 
emiuent  domain.  The  holding  being  lawful,  the  question  is, 
upon  what  terms  does  the  Government  hold!  This  question 
the  Constitution  answers  by  the  words  'just  compensation.7 
The  use  and  occupation  are  private  property  'taken  for  public 
use,7  and  the  supreme  law  of  the  land  fixes  the  rent  at  a  (just 
compensation.777 

This  principle  is  also  confirmed  by  the  court  in  the  same  case 
(8  Ot.  01.,  243). 

In  the  case  of  United  States  v.  Russell  (13  Wall.,  629)  the 
Supreme  Court  said : 

"Such  a  taking  of  private  property  by  the  Government, 
when  the  emergency  of  the  public  service  in  time  of  war  or 
impending  -public  danger  is  too  urgent  to  admit  of  delay,  is 
everywhere  regarded  as  justified,  if  the  necessity  for  the  use 
of  the  property  is  imperative  and  immediate,  and  the  danger, 
as  heretofore  described,  is  impending,  and  it  is  equally  clear 
that  the  taking  of  such  property  under  such  circumstances 
creates  an  obligation  on  the  part  of  the  Government  to  reim- 
burse the  owner  to  the  full  value  of  the  service.  *  •  • 
Beyond  doubt  such  an  obligation  raises  an  implied  promise  on 
the  part  of  the  United  States  to  reimburse  the  owner.77   *    •    • 

The  rule  above  enunciated  by  the  courts  must  be  taken  as 
applying  to  the  law  in  time  of  peace,  while  a  different  rule 
might  apply  in  the  case  of  the  appropriation  of  the  property  in 
an  enemy's  country  or  where  war  was  flagrant. 

In  2  Oomp.  Dec,  195,  it  was  said: 

"  It  is  true  that  in  cases  arising  in  insurrectionary  districts 
there  must  be  something  more  than  mere  use  and  occupation 
of  property  to  constitute  a  binding  contract.77 

The  reason  of  this  rule  is  that  in  an  enemy's  country,  or  in 
an  insurrectionary  district,  or  where  war  is  flagrant,  the  laws 
of  war  apply,  and,  under  ordinary  circumstances,  the  taking 
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possession  of  and  using  private  property  is  often  the  mere  act 
of  appropriation,  which  does  not  raise  an  implied  promise  to 

pay- 
In  this  case,  however,  whether  we  regard  the  taking  as  and 
nnder  an  express  promise,  which  seems  to  be  clear,  or  whether 
the  property  was  taken  without  the  consent  of  the  owners, 
it  being  at  a  time  when  the  laws  of  peace  applied,  there  is 
either  an  express  or  implied  promise  for  just  compensation, 
and  the  only  question  now  remaining  to  be  considered  is  as  to 
whether  the  claim  is  a  liquidated  one  which  the  executive 
officers  of  the  Government  are  authorized  to  pay. 

It  appears  from  the  evidence  in  the  case  that  subsequent  to 
the  use  and  occupation  of  the  property  the  owner  and  the 
proper  officers  of  the  United  States  have  come  to  a  satisfactory 
agreement  as  to  what  the  just  compensation  is,  and  I  feel 
satisfied  that  this  agreement  amounts  to  a  liquidation  of  the 
claim  so  far  as  to  bring  it  within  the  jurisdiction  of  the 
accounting  officers  to  allow.  (5  Gomp.  Dec.,  775.)  I  see  no 
satisfactory  reason  to  object  to  the  amount  agreed  upon  between 
the  parties,- and  the  claim  will  be  allowed  for  the  sum  of 
$3,791.70,  the  owner  having  filed  in  this  case  his  agreement  to 
accept  this  sum  in  full  satisfaction  of  the  claim  and  waiving 
all  other  claims  so  far  as  they  pertain  to  the  use  and  occupation 
of  the  property. 

EXTRA  PAY   TO   OFFICERS  AND   SOLDIERS   NOT 
RECEIVING  THE  BENEFITS  OF  FURLOUGH. 

An  officer  or  enlisted  man  of  a  volunteer  organization  which  was  for- 
loughed  nnder  General  Orders,  No.  130,  of  1898,  and  amendments 
thereof,  who,  during  a  considerable  portion  of  the  period  of  furlough, 
was  held  to  actual  service,  or  was  absent  sick  in  hospital  or  on  sick 
furlough  under  General  Orders,  No.  114,  of  1898,  and  so  did  not  have 
a  substantial  furlough  under  said  General  Orders,  No.  130,  is  not  pre- 
cluded from  receiving  the  extra  pay  provided  by  the  acts  of  January 
12  and  March  3, 1899. 

(Decision  by  Comptroller  Traeewell,  February  3,  1900.) 

The  Auditor  for  the  War  Department,  nnder  date  of  Novem- 
ber 14, 1899,  has  submitted  the  following  decision  for  approval, 
disapproval,  or  modification: 

"Claims  for  pay,  extra  pay,  and  allowances  have  been  pre- 
sented to  this  office  as  follows: 

"Ferdinand  J.  Hirschbolz,  Company  D,  Third  New  York 


Digitized  byLjOOQlC 


652  DECISIONS   OF   THE   COMPTROLLER. 

Yoluuteers;  enrolled  May  1, 1898,  and  mastered  out  Novem- 
ber 30, 1898.  Soldier  is  reported  sick  in  hospital  from  August 
20  to  September  8,  when  furloughed  for  thirty  days  under  Gen- 
eral Orders  114 ;  rejoined  for  duty  October  7,  and  was  placed  on 
verbal  furlough  to  Qctol>er  13.  The  soldier's  regiment  was 
furloughed  under  General  Orders  130,  from  September  14  to 
October  13, 1898. 

"Alfred  E.  Blwell,  Company  C,  First  Ohio  Cavalry;  enrolled 
June  15, 1898,  and  mustered  out  October  22. 1898.  He  is  re- 
ported on  furlough,  under  General  Orders  114,  from  August  29 
to  September  28,  and  ou  verbal  furlough  from  September  29  to 
October  13.  The  regiment  was  on  verbal  furlough,  under 
General  Orders  130,  from  September  14  to  October  13,  189a 
•    •    • 

"Edward  K.  Lathrop,  Company  G,  Second  Massachusetts 
Volunteers;  enrolled  May  3, 1898,  and  mustered  out  Novem- 
ber 3, 1898.  Soldier  is  reported  on  furlough,  under  General 
Orders  114,  August  26  to  September  25,  and  on  furlough 
under  General  Orders  130,  from  September  25  to  October  24. 
The  regiment  was  verbally  furloughed,  under  General  Orders 
130,  from  August  26  to  October  24, 1898.    •    •    • 

"The  question  arises  in  these  cases,  and  niauy  others  of  like 
import  filed  in  this  office,  whether,  under  the  acts  of  January 
12, 1899  (30  Stat.,  784)  and  March  3,  1899  (30  Stat.,  1074),  the 
claimants  are  entitled  to  the  extra  pay  provided  by  said  acts. 
In  construing  the  act  of  January  12, 1899,  the  Comptroller, 
under  date  of  February  28,  1899  (5  Comp.  Dec,  534),  held  as 
follows: 

" '  The  effect  of  the  furlough,  given  under  General  Orders,  No. 
130,  as  modified  by  circular  No.  48,  dated  November  11,  1898. 
was  to  keep  the  officers  and  enlisted  men  who  were  furloughed 
in  the  pay  of  the  United  States  during  the  period  covered  by 
the  furlough,  and  at  the  same  time  to  free  them  from  military 
duty  and  restraint,  thus  enabling  them  to  enter  upon  or  make 
preparation  for  civil  employment  on  or  before  the  date  of  dis- 
charge. x 

"  <  The  extra  pay  provided  for  by  the  act  of  January  12, 1899, 
was  in  lieu  of  the  furlough.  Therefore  any  officer  or  enlisted 
man  who  had  the  benefits  of  said  furlough,  although  he  may 
have  been  mustered  out  with  his  organization  after  January 

12, 1899,  is  not  entitled  to  extra  pay  under  the  act. 

•  •••••• 

"'If  he  actually  had  the  furlough  privileges,  whether  given 
in  the  usual  form  of  a  leave  of  absence,  or  whether  he  was 
4 regarded  as  awaiting  orders  (Circular  No.  48,  November  11, 
1898),  he  is  not  entitled  to  the  extra  pay.' 

"In  view  of  the  ruling  thus  laid  down,  I  am  of  the  opinion, 
and  so  decide,  that  as  the  extra  pay  is  given  in  lieu  of  grant- 
ing furloughs  or  leaves  of  absence,  if  an  officer  or  enlisted  man 
was  actually  granted  a  furlough  or  permission  to  be  absent 
by  or  under  General  Orders  130  of  18.>8,  and  amendments, 
whether  present  and  relieved  from  duty  with  the  other  mem- 
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bers  of  the  organization,  or  granted  permission  to  be  absent 
subsequent  thereto  and  during  the  period  of  the  verbal  fur- 
lough of  the  organization,  whether  the  furlough  was  for  one 
day  or  a  longer  period  of  time,  if  the  permission  to  be  absent 
was  not  revoked  by  the  military  authorities,  by  ordering  the 
officer  or  enlisted  man  on  duty,  or  otherwise,  the  extra  pay 
under  the  act  of  January  12, 1899,  is  not  due,  and  claims  for 
same  should  be  disallowed.  If  the  officer  or  enlisted  man  in 
hospital  or  on  furlough  under  General  Orders  114  at  the  time 
the  organization  is  furloughed  leaves  the  hospital,  or  the  fur- 
lough expires  prior  to  the  expiration  of  the  verbal  furlough  of 
the  organization,  and  such  officer  or  enlisted  man  remains 
absent  until  the  reassembyng  of  the  regiment,  I  am  of  the 
opinion  that  the  presumption  should  be  that  such  absence  is 
under  General  Orders  130,  unless  the  records  show  affirmatively 
to  the  contrary.  On  the  other  hand,  I  am  of  the  opinion,  and 
so  decide,  that  if  the  officer  or  enlisted  man  was  not  granted 
the  furlough  privileges  by  or  under  General  Orders  130,  or 
amendments  thereof,  for  any  portion  of  the  verbal  furlough 
period  of  the  organization,  but  was  absent  sick  in  hospital,  or 
on  sick  furlough,  under  General  Orders  114  of  1898,  covering 
the  entire  period  of  verbal  furlough  of  the  organization,  or  was 
held  to  duty  by  proper  military  authority  during  the  entire 
period  of  the  verbal  fiirlough  granted  the  organization,  or  any 
portion  thereof,  provided  the  officer  or  enlisted  man  was 
retained  or  ordered  on  duty  by  proper  military  authority,  the 
extra  pay  provided  by  the  acts  of  January  12,  1899,  and 
March  3, 1899,  should  be  allowed." 

I  do  not  concur  in  the  opinion  that  an  officer  or  enlisted  man 
who  has  been  granted  a  furlough  for  one  day  under  General 
Orders,  No,  130,  of  1898,  is  not  entitled  to  extra  pay  under  the 
acts  of  January  12, 1899  (30  Stat.,  784),  and  March  3, 1899  (30 
Stat.,  1073-1074). 

Excluding  cases  in  which  the  soldier  dies  "while  on  furlough, 
which  involve  principles  of  law  not  now  under  consideration, 
I  am  of  the  opinion  that  the  law  contemplates  a  substantial 
furlough  in  lieu  of  which  the  extra  pay  is  given.  This  doctrine 
has  been  recognized  in  decisions  heretofore  rendered. 

In  the  decision  of  February  28, 1899,  quoted  in  part  by  the 
Auditor,  supra,  upon  ten  questions  submitted  by  the  Secretary 
of  .War,  relating  to  payment  of  extra  pay  under  the  act  of  Jan- 
uary 12, 1899,  the  Comptroller,  referring  to  the  eighth  question, 
to  wit,  whether  an  officer  or  enlisted  man  who  was  on  duty  a 
part  of  the  furlough  period,  and  on  furlough  the  remainder  of 
the  period,  would  be  entitled  to  the  extra  pay,  said : 

"The  eighth  question  is  not  considered  for  the  reason  that 
the  facts  stated  therein  are  not  sufficiently  definite  to  decide 
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any  case,  as  the  period  of  actual  service,  which  may  have  a 
material  bearing  upon  the  question  is  not  shown.7'  (5  Com  p. 
Dec,  534). 

In  the  case  of  James  McCarthy,  who  had  about  fifty-two 
days'  furlough  under  General  Orders,  No.  130,  of  1898,  it  was 
decided  that  he  was  not  entitled  to  extra  pay.  In  that  deci- 
sion, dated  October  23, 1^99,  (6  Oomp.  Dec.,  379),  the  Comp- 
troller said : 

"The  fact  that  his  furlough  was  shortened  a  few  days,  to  wit, 
eight  or  nine  days,  by  delay  in  joining  his  company,  is  not  a 
sufficient  diminution  of  the  furlough  to  entitle  him  to  extra 
pay."  • 

I  do  not  undertake  to  decide  how  many  days'  furlough  a 
soldier  must  have  under  General  Orders,  No.  130,  to  deprive 
him  of  a  right  to  extra  pay.  What  would  be  a  substantial 
furlough  for  a  man  who  was  only  entitled  to  thirty  days'  fur- 
lough would  not  be  a  substantial  furlough  for  a  man  entitled 
to  sixty  days. 

Assuming  that  the  soldiers  herein  named,  whose  companies 
were  furloughed  for  thirty  days,  did  not  serve  beyond  the  limits 
of  the  United  States,  and  that  the  others  served  beyond  the 
limits  of  the  United  States,  upon  the  facts  stated  by  the  Audi- 
tor in  the  following  cases,  I  am  of  the  opinion  that  Ferdinand 
J.  Hirschbolz,  who  was  furloughed  under  General  Orders,  No. 
130,  for  only  seven  days  remaining  of  the  thirty  days' furlough 
*  granted  other  members  of  his  company  under  said  orders,  did 
not  have  a  substantial  furlough  under  said  orders,  and  is, 
therefore,  entitled  to  one  month's  extra  pay  under  the  act  of 
March  3, 1899,  if  he  has  complied  with  the  law  in  other  respects. 

Ou  the  other  hahd,  I  am  of  the  opinion  that  Alfred  E.  Elwell, 
who  had  fifteen  days  of  the  thirty  days'  furlough  granted  his 
company,  and  Edward  K.  Lathrop,  who  had  thirty  days  of  the 
sixty  days'  furlough  granted  his  company,  under  General 
Orders,  No.  130,  each  had  a  substantial  furlough  under  said 
orders,  and  that  they  are,  therefore,  not  entitled  to  the  extra 
pay.  •    •    * 

No  settlement  ought  to  be  made  on  a  presumption  as  to  a 
matter  of  fact  until  after  a  reasonable  investigation  to  ascer- 
tain the  actual  facts  in  the  case  has  been  made,  and  the  party 
in  interest  has  had  an  opportunity  to  be  heard. 

I  am  also  of  the  opinion,  and  so  decide,  that  if  the  officer  or 
enlisted  man  was  not  granted  the  furlough  privileges  by  or 
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under  General  Orders,  No.  130,  or  amendments  thereof,  for  any 
substantial  portion  of  the  verbal  furlough  period  of  the  organi- 
zation to  which  he  belonged,  but  was  absent  sick  in  hospital 
or  on  sick  furlough  under  General  Orders,  No.  114,  of  1898,  or 
was  held  to  duty  by  proper  military  authority  during  the 
period  of  the  verbal  furlough  given  to  the  organization,  he  is 
entitled  to  the  extra  pay  provided  by  the  acts  of  January  12, 
1890,  and  March  3,  1899,  if  he  otherwise  comes  within  the  pro- 
visions of  said  act. 

The  decision  of  the  Auditor  is  disapproved,  and  claims  for 
extra  pay  filed  by  soldiers  under  the  act  above  mentioned  will 
be  settled  in  accordance  with  the  views  herein  expressed. 


REVISION  OF  A  RESTATED  ACCOUNT. 

A  restatement  by  a  United  States  commissioner  of  an  acconnt  for  fees  dis- 
allowed by  the  Auditor  does  not  constitute  a  "supplemental  account," 
within  the  meaning  of  Department  Circular  No.  127,  of  181)6,  and  the 
Comptroller  is  not  authorized  to  revise  such  restated  account,  the 
original  account  having  been  certified  more  than  a  year  before  the 
filing  of  the  application  for  revision. 

(Decision  by  Comptroller  Tracetcell,  February  7, 1900.) 

Thomas  H.  Presuell,  United  States  commissioner  for  the 
district  of  Minnesota,  appeals  from  the  disallowance  by  the 
Auditor  for  the  State  and  other  Departments  of  charges  for 
additional  per  diems  in  certain  cases  disposed  of  by  him  daring 
the  quarter  ending  September  30, 1898. 

These  charges  were  included  in  Mr.  Pressnell's  regular  fee 
account  for  the  quarter  indicated,  and  were  disallowed  by  the 
Auditor  in  his  settlement  of  that  account,  because  the  court  in 
passing  thereon,  as  required  by  the  act  of  February  22, 1875 
(18  Stat.,  333),  disapproved  those  charges.  This  disallowance 
was  made  by  the  Auditor  per  his  certificate  dated  November 

15. 1898. 

Subsequently  the  commissioner  restated  this  account,  so  far 
as  it  related  to  these  disallowed  per  diems,  and  presented  it  to 
the  court;  whereupon  the  court  by  its  order  dated  November 

20. 1899,  reconsidered  its  former  action  and  approved  these 
items,  at  the  same  time  specially  approving  and  allowing  the 
additional  per  diems  tor  the  reason  that  it  appeared  to  the  sat- 
isfaction of  the  court  that  the  examinations  in  the  cases  indi- 
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cated  could  not  be  concluded  in  one  day,  thus  bringing  these 
per  diems  within  the  limitations  of  the  first  proviso  to  section 
21  of  the  act  of  May  28, 1896  (29  Stat.,  185). 

This  account,  which  was  denominated  "  supplemental,"  both 
by  the  commissioner  in  his  restatement  and  by  the  court  in  its 
order  of  approval,  was  transmitted  through  the  regular  chan- 
nels to  the  Auditor  for  settlement,  who,  by  his  certificate,  dated 
January  4,  1900,  again  disallowed  them,  citing  Department 
Circular  No.  127,  of  1896,  relative  to  supplemental  accounts, 
and  SiUby-s  case  (5  Gomp.  Dec,  511);  and  it  is  from  this  last 
disallowance  that  this  appeal,  filed  January  22, 1900,  is  taken. 

The  commissioner  contends  that  the  claim  now  under  con- 
sideration is  not  a  "supplemental  account"  within  the  mean- 
ing of  the  circular  and  decision  cited,  and  in  this  contention  I 
agree  with  him ;  but  it  does  not  follow  that  I  can  direct  the 
the  allowance  of  these  items 

As  before  stated,  the  commissioner,  in  his  account  for  the 
September  quarter,  1898,  charged  and  claimed  these  particular 
per  diems.  They  were  disallowed,  and  he  failed  to  appeal 
from  that  disallowance  within  the  year  limited  for  an  appeal. 
(Act  of  July  31,  1894,  28  Stat.,  207.) 

He  has  had  his  day  iu  court.  His  claim  for  these  per  diems 
has  been  adjudicated,  and  he  can  not  at  this  late  day,  by  restat- 
ing or  rendering  another  account  for  the  same  services,  procure- 
a  reaudit  and  allowance  by  appeal  to  this  office  from  the  second 
disallowance.  Such  a  practice  would  result  in  never  settling  a 
claim .  The  first  disallowance  by  the  Auditor  stood,  and  stands 
yet,  just  as  any  other  disallowed  claim,  and  the  year  within 
which  his  right  of  appeal  attached  expired  before  he  filed  his 
appeal;  therefore  he  has  lost  that  right  and  I  have  no  jurisdic- 
tion to  consider  this  appeal,  which  is  in  effect  an  application  for 
the  reopening  of  a  settlement  by  the  Auditor  made  more  than 
a  year  before  the  application  was  filed. 

If  the*  appeal  had  been  filed  within  the  year,  sufficient  time 
could  have  been  given  within  which  to  perfect  it,  and  the  juris- 
diction of  the  Comptroller  would  have  been  complete. 

The  Auditor  now  has  jurisdiction  to  reopen  his  settlement 
for  cause  shown.  If  he  refuses  to  reopen,  that  refusal  would 
present  no  ground  for  appeal  to  the  Comptroller;  but  if  he 
should  reopen  and  make  an  allowance,  the  Comptroller,  within 
a  year  from  the  date  of  such  action,  might  revise.  (Oampbelh 
case,  4  Comp.  Dec.,  303.) 
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It  follows,  therefore,  tbat  having  no  jurisdiction,  I  can  not 
revise  tbe  disallowances  berein  appealed  from,  and  the  appeal 
is  dismissed  without  prejudice  to  claimant's  rights  before  the 
Auditor  or  to  the  Auditor's  jurisdiction  in  the  premises. 


TRAVEL  PAY  OF  OFFICERS  AND  SOLDIERS  DIS- 
CHARGED ON  THEIR  OWN  APPLICATIONS  AT  THE 
CLOSE  OF  THE  WAR  WITH  SPAIN. 

Officers  and  soldiers  who  were  discharged  on  their  own  applications  at  ' 
the  close  of  the  war  with  Spain,  in  pursuance  of  General  Orders,  No. 
54,  of  1899,  were  discharged  as  a  matter  of  right  and  not  for  their  own 
convenience,  and  they  are  entitled  to  travel  pay. 

Where  transportation  and  subsistence  can  not  be  furnished  a  soldier  in 
kind,  as  specified  in  order*,  or  where  the  pnblio  interests  otherwise 
require,  the  orders  given  therefor  may  be  canceled  under  such  regu- 
lations as  the  Secretary  of  War  may  prescribe;  whereupon  the  soldier 
will  have  the  same  right  to  travel  pay  that  he  would  have  had  if 
the  orders  hnd  not  been  issued. 

(Comptroller  Traceicell  to  the  Secretary  of  War ,  February  8, 1900.) 

The  Adjutant-General,  by  your  direction  per  indorsement, 
dated  November  9, 1899,  and  letter  dated  December  13,  1899, 
has  transmitted  to  this  office  copies  of  final-pay  voucher 
and  supplementary  travel-pay  voucher  in  case  of  George  A. 
Minetty,  cook,  Company  B,  Sixteenth  United  States  Infantry; 
also  copies  of  a  letter  from  the  Paymaster-General  to  the 
Adjutant-General,  dated  September  28, 1<^99;  an  opinion  of  the 
Judge-Advocate-General,  dated  November  2, 1899,  and  General 
Orders,  No.  180,  of  1898,  and  54  and  67,  of  1899,  Headquarters 
of  the  Army,  and  General  Orders,  No.  37,  Headquarters 
Department  of  the  Pacific  and  Eighth  Army  Corps,  dated 
Manila,  P.  L,  June  26, 1899,  relating  to  traveling  allowances 
of  enlisted  men  on  discharge  in  our  recently  acquired  island 
possessions. 

Minetty  was  discharged  at  Manila,  P.  I.,  July  13, 1899,  by 
reason  of  expiration  of  term.  He  was  furnished  orders  for 
transportation  and  subsistence  from  Manila,  P.  I.,  to  San 
Francisco,  Cal.,  and  paid  $1'J4.29  traveling  allowances  from 
San  Francisco,  Cal.,  to  Chicago,  111.,  place  of  enlistment,  pur- 
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suant  to  paragraph  2.  General  Orders,  No.  18C ,  issued  by  order 
of  the  Secretary  of  War  November  26. 1898,  as  follows: 

"  Enlisted  men  discharged  In  Cuba,  Puerto  Rico,  Hawaii, 
the  Philippines,  or  other  places  outside  of  the  United  States 
will  be  provided  free  transportion  to  the  United  States  on  Gov- 
ernment transports  upon  direction  of  the  commanding  officers 
in  the  several  localities,  and  will  be  subsisted  by  the  Subsist- 
ence Department  to  the  port  of  destination." 

The  orders  for  transportation  and  subsistence  to  San  Fran- 
cisco were  canceled  on  the  certificate  of  Major  U.  F.  Boyd, 
Thirty  seventh  Infantry,  United  States  Volunteers,  dated 
Manila,  P.  L,  July  22, 1899,  as  follows: 

"I  hereby  certify  that  George  A.  Minetty,  recently  dis- 
charged from  Company  B,  Sixteenth  Infantry,  has  immediately 
reenlisted  in  the  regiment  of  voluuteers  organized  pursuant 
to  the  provisions  of  General  Orders,  No.  37,  current  series, 
Headquarters  Department  of  the  Pacific  and  Eighth  Army 
Corps,  and  is  entitled  to  the  travel  allowances  prescribed  by 
existing  orders." 

Thereupon  Major  Eugene  Coffin,  paj  master,  United  States 
Army,  paid  said  Minetty  $384.47  traveling  allowances  from 
Manila,  P.  1.,  to  San  Francisco,  Cal.,  in  addition  to  the  trav- 
eling allowances  previously  naid. 

The  Paymaster-General  m  Ins  letter  of  September  28, 1899, 
stated  that  "  other  payments  of  like  character  are  found  to 
have  been  made,"  and  requested  the  Adjutant-General  to 
decide— 

u  Whether  a  soldier  who  reenlists  in  the  Philippines  within 
the  three  months  prescribed  by  law  will  be  viewed  as  inimedi- 
ntely  reenlisting  within  the  meaning  ot  General  Order  67  or 
be  viewed  as  forfeiting  the  privileges  allowed  by  said  order." 

The  orders  submitted  in  addition  to  General  Orders,  No.  180, 
supra,  provide  as  follows: 

"When  volunteer  organizations  serving  in  Cuba,  Puerto 
Rico,  Hawaii,  and  the  Philippine  Islands  receive  orders  to  pro- 
ceed to  the  United  States  for  muster  out  of  service,  officers 
aud  enlisted  men  of  such  organizations  whose  service  has  been 
honest  aud  faithful,  who  desire  to  remain  in  those  islands,  may 
be  discharged  by  commanding  generals  of  departments  upon 
written  applications  approved  by  their  respective  company  and 
regimental  commanders. 

"  Officers  and  soldiers  discharged  under  this  order  will  be 
entitled  to  travel  allowances  for  the  land  travel  involved  from 
the  place  of  their  discharge  to  the  place  of  their  enlistment 
For  the  sea  travel,  the  special  orders  issued  by  the  command- 
ing generals  of  the  departments  for   the  discharge  of  offi 
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cers  will  state  in  each  case  that  the  officer  is  entitled  to  free 
transportation,  and  in  the  cases  of  enlisted  men  to  free  trans- 
portation and  subsistence  on  any  United  States  transport  leav- 
ing the  island  for  the  United  States  within  one  year  from  the 
date  of  discharge.  When  transportation  or  subsistence  is 
furnished  on  such  orders  the  fact  will  be  noted  thereon,  and 
also  on  the  discharge  certificate,  by  the  quartermaster."  (Gen- 
eral Orders,  No.  54,  Headquarters  of  the  Army,  dated  Wash- 
ington, March  22, 1899.) 

"  When  soldiers  belonging  to  organizations,  regular  or  vol- 
unteer, serving  in  Cuba,  Puerto  Rico,  Hawaii,  and  the  Philip- 
pines, are  discharged  under  provisions  of  General  Orders,  No. 
54,  March  22, 1899,  from  this  office,  immediately  reenlist  in  the 
Regular  Army,  they  will  be  entitled  to  travel  allowances  for 
land  and  sea  travel  involved  from  place  of  discharge  to  place 
of  previous  enlistment. 

"The  commanding  generals  in  Cuba,  Puerto  Eico,  Hawaii, 
and  the  Philippines  are  authorized  to  discharge  such  enlisted 
men  of  the  volunteer  organizations  as  may  be  selected  by  Sig- 
nal Corps  officers  for  service  in  the  Kegular  Army,  provided 
the  men  reenlist  for  three  years  in  the  Signal  Corps.  Men  when 
so  discharged  will  receive  the  allowances  provided  for  in  this 
order."  (General  Orders,  No.  67,  Headquarters  of  the  Army, 
dated  Washington,  April  11, 1899.) 

"1.  Lieut.  Col.  R.  B.  Wallace,  First  Montana  Volunteer  In- 
fantry, will  proceed  by  first  available  transportation  to  Iloilo, 
Cebu,  Negros,  and  Jolo,  with  a  view  to  organizing  a  regiment 
of  voluuteers,  pursuant  to  the  provisions  of  'An  act  for  increas- 
ing the  efficiency  of  the  Army  of  the  United  States,  and  for 
other  purposes,'  approved  March  2, 1899.  *  •  *  Members 
of  volunteer  regiments,  and  of  the  Kegular  Army,  who  are  enti- 
tled to  their  discharges  by  reason  of  the  termination  of  the  war 
with  Spain,  who  reenlist  in  the  above-mentioned  regiment  of 
volunteers,  will  be  discharged  at  once  upon  application,  will  be 
paid  in  cash  on  discharge  and  reenlistment  the  usual  travel 
allowances  (one  day's  pay  and  commutation  of  rations,  30  cents, 
for  every  20  miles  of  distance  between  the  Philippine  Islands 
and  their  place  of  enlistment),  and  be  furnished  transportation 
in  kind  to  the  United  States  upon  their  final  discharge  from 
the  reenlisted  service."  (General  Orders,  No.  37,  Headquarters 
Department  of  the  Pacific,  dated  Manila,  P.  I.,  June  26, 1899.) 

You  request  my  decision  with  reference  to  the  views  expressed 
by  the  Judge- Advocate-General,  as  follows: 

"The  three  months  mentioned  refer  to  section  3,  chapter  179, 
of  the  act  of  August  1, 1894  [28  Stat.,  216],  as  to  continuous 
service  pay,  and  have  no  reference  to  travel  allowance.    •    ♦    * 

"It  should  be  noticed  that  General  Orders, No.  54  (A.  G.  O., 
1899),  does  not  provide  for  discharge  of  soldiers  of  the  Regular 
Army,  neither  does  that  order  nor  General  Orders,  No.  67, 
provide  as  to  reenlistment,  in  volunteers;  nor  as  to  reenlist- 
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ments  of  men  discharged  from  the  regular  service  by  expira- 
tion of  service,  and  whose  transportation  is  regulated  by  para- 
graph 2,  General  Orders,  No.  180,  Adjutant-General's  Office, 
1898. 

"The  words  'immediately  reenlist'  are  first  used  in  General 
Orders,  No.  67,  issued  twenty  days  after  General  Orders,  No. 
54,  and  assuming  that  the  intent  of  the  order  was  to  make  an 
advantageous  otter  to  secure  immediate  reenlistment,  it  should 
be  interpreted  to  include  honorably  discharged  men  from  the 
volunteer  and  regular  forces  who  reenlist  in  the  Regular 
Army  without  any  delay  caused  by  the  man  himself  after  that 
publication. 

"Question  arises  as  to  those  men  who  were  discharged  after 
publication  of  General  Orders,  No.  54,  and  before  publication  of 
General  Orders,  No.  07,  and  who  subsequently  reenlisted.  This 
question  is  also  directly  raised  by  the  papers  in  the  case  under 
consideration.  The  broader  question  is  this:  Can  any  soldier 
who  has  received  an  order  for  transportation  in  kind,  but  who 
has  not  actually  received  the  transportation,  have  the  order 
canceled  and  be  given  travel  pay!  Section  1290,  Revised 
Statutes,  requires  one  or  the  other  to  be  furnished,  and  the 
rights  of  the  soldier  are  satisfied  by  giving  him  a  bona  fide 
order  good  for  the  transportation  and  subsistence  recited 
therein.  On  the  other  hand  it  Reems  no  violation  of  the  stat- 
ute, in  case  the  Government  cancels  the  order  given  on  account 
of  the  man's  reenlistment,  that  travel  allowances  may  be  paid. 

"I  am  of  the  opinion  that  a  general  decision  to  correct  omis- 
sions and  defects  in  the  preceding  orders  may  be  made  that 
General  Orders,  No.  07,  Adjutau  t-Generars Office,  1899,  includes 
all  honorably  discharged  soldiers  from  the  volunteer  and  regu- 
lar forces  who  have  not  actually  used  transportation,  and  who 
have  been  reenlisted  within  three  months  thereafter  in  the 
Volunteer  or  Regular  Army.  This  would  be  a  definite  gen- 
eral rule,  applicable  to  all  cases." 

It  is  stated  that  the  decision  will  cover  a  wide  class  of  cases. 

I  have  no  jurisdiction,  in  advance  of  a  settlement  by  the 
Auditor  for  the  War  Department,  to  determine  the  correctness 
of  the  payments  made  to  Minetty,  and  as  he  does  not  appear 
to  have  any  claim  pending  it  is  understood  that  his  case  has 
been  transmitted  to  illustrate  a  class  of  cases  not  covered  in 
terms  by  existing  orders,  and  that  it  is  proposed  to  authorize 
payment  of  traveling  allowances  in  such  cases  by  issuing 
orders  having  a  retrospective  effect. 

The  Paymaster-General  and  the  Judge-Advocate-General 
appear  to  have  taken  it  for  granted  that  an  order  of  the  Sec- 
retary of  War  stating  that  traveling  allowances  will  be  paid 
on  discharge,  under  conditions  stated  in  the  order,  is  conclu- 
sive as  to  the  soldier's  right. 
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Such  a  proposition  can  uot  be  admitted.  In  the  case  of 
Morrill  v.  Jones  (106  U.  S.,  466),  the  Supreme  Court  said: 

"  The  Secretary 'of  the  Treasury  can  not  by  his  regulations 
alter  or  amend  a  revenue  law.  All  he  can  do  is  to  regulate  the 
mode  of  proceeding  to  carry  into  effect  what  Congress  has 
enacted.'1 

The  principle  thus  announced  applies  with  equal  force  to 
the  Secretary  of  War  in  the  matter  under  consideration. 
Section  1290,  Eevised  Statutes,  provides: 

"  When  a  soldier  is  discharged  from  the  service,  except  by 
way  of  punishment  for  an  offense,  he  shall  be  allowed  trans- 
portation and  subsistence  from  the  place  of  his  discharge  to 
the  place  of  his  enlistment,  enrollment,  or  original  muster  into 
the  service.  The  Government  may  furnish  the  bame  in  kind, 
but  in  case  it  shall  not  do  so,  he  shall  be  allowed  travel  pay 
and  commutation  of  subsistence  for  such  time  as  may  be  suffi- 
cient for  him  to  travel  from  the  place  of  discharge  to  the  place 
of  his  enlistment,  enrollment,  or  original  muster  into  the  serv 
ice,  computed  at  the  rate  of  one  day  for  every  twenty  miles." 

See  also  section  1289,  Revised  Statutes,  and  act  of  March 
16,  1896  (29  Stat.,  63). 

The  conditions  upon  which  traveling  allowances  may  be 
paid  to  soldiers  on  their  discharge  having  been  prescribed  by 
law,  the  Secretary  of  War  can  not  determine  a  soldier's  right 
in  respect  to  travel  pay  by  a  declaration  in  orders  that  he  is 
or  is  not  entitled  thereto.  (5  Comp.  Dec.,  939;  6  Oomp.  Dec., 
9, 110, 113.) 

But  whether  a  soldier  shall  be  furnished  transportation  and 
subsistence  in  kind  on  his  discharge  under  conditions  entitling 
him  to  traveling  allowances  is  a  matter  under  the  control  of 
the  Secretary  of  War,  subject,  however,  to  the  condition  that 
the  transportation  and  subsistence  tendered  must  be  available 
at  the  time  of  the  soldier's  discharge  or  with  very  little  delay 
thereafter,  and  if  not  furnished  within  a  reasonable  time  the 
soldier  is  entitled  to  the  commutation.  (See  letter  to  the  Sec- 
retary of  War,  dated  February  25, 1899,  Comp.  MS.  Dec.,  vol. 
8,  p.  432.) 

Although  a  soldier  can  not  acquire  a  right  to  travel  pay  by 
refusing  to  take  available  transportation  tendered  to  him  at 
the  time  of  his  discharge,  and  although  his  right  to  travel  pay 
can  not  be  defeated  by  a  tender  of  transportation  not  available 
within  a  reasonable  time,  I  am  of  the  opinion  that  the  statute 
is  complied  with  if  the  soldier,  in  accordance  with  his  wish  or 
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consent  and  orders  of  the  War  Department,  is  furnished  orders 
good  for  transportation  and  subsistence,  upon  conditions  stated 
in  the  orders,  at  any  time  within  a  specified  period,  and  that 
if  the  transportation  and  subsistence  can  not  be  furnished  as 
specified  in  the  orders,  or  if  the  interests  of  the  Government 
may  otherwise  require  it,  the  orders  for  transportation  and 
subsistence  in  kind  may  be  canceled  under  such  rules  and 
regulations  as  the  Secretary  of  War  may  prescribe,  and  that  iu 
case  his  orders  for  transportation  and  subsistence  are  so  can- 
celed the  soldier  would  have  the  same  right  to  travel  pay  and 
commutation  of  subsistence  that  he  would  have  had  if  the 
orders  for  transportation  and  subsistence  had  not  been  issued 

The  rules  governing  payment  of  traveling  allowances  in 
cases  of  soldiers  discharged  by  reason  of  expiration  of  term  or 
as  a  matter  of  right  under  their  contracts  of  enlistment  have 
been  stated  in  decisions  heretofore  rendered.  (5  Cotnp.  Dec., 
60,  488.) 

It  has  been  uniformly  held  that  officers  and  soldiers  dis- 
charged for  their  own  convenience  are  not  entitled  to  travel 
pay.    (5  Comp.  Dec,  939.) 

It  is  also  a  well-settled  rule  that  a  soldier  discharged  before 
his  term  of  enlistment  has  expired,  for  promotion  or  to  enable 
hiui  to  enlist  in  another  service  is  not  entitled  to  traveling 
allowances  on  that  discharge,  but  on  bis  final  discharge  he  ia 
entitled  to  traveling  allowances  to  the  place  of  his  first  enlist- 
ment. (See  Digest  Second  Gomp.  Dec,  vol.  1,  sees.  2190, 2146, 
2194,  2195,  id.  vol.  3,  sec.  906,  1519;  3  Oomp.  Dec,  104;  and 
case  of  Olney  Place,  November  14, 1899,  Oomp.  MS.  Dec,  vol 
11,  p.  464.) 

It  is  more  difficult  to  answer  the  more  important,  underlying 
question  whether  officers  and  soldiers  are  entitled  to  any  trav- 
eling allowances  on  a  discharge  under  General  Orders,  No.  54, 
supra,  which  in  terms  applies  exclusively  to  members  of  vol- 
unteer organizations  who  entered  the  service  under  the  pro- 
visions of  section  4,  act  of  April  22,  1898  (30  Stat,  361),  as 
follows: 

44  That  the  Volunteer  Army  shall  be  maintained  only  daring 
the  existence  of  war,  or  while  war  is  imminent:  •  *  • 
Provided,  That  all  enlistments  for  the  Volunteer  Army  shall 
be  for  a  term  of  two  years,  unless  sooner  terminated,  and  that 
all  officers  and  men  composing  said  army  shall  be  discharged 
from  the  service  of  the  United  States  when  the  purposes  for 
which  they  were  called  into  service  shall  have  been  accom- 
plished, or  on  the  conclusion  of  hostilities." 
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Section  1,  act  of  January  12, 1899  (30  Stat.,  784),  granting 
extra  pay,  provides: 

"That  the  discharge  of  all  officers  and  enlisted  men  from 
the  volunteer  service  of  the  United  States  shall,  as  far  as  prac- 
ticable, take  effect  on  the  date  of  the  muster  out  of  the  organ- 
ization to  which  they  belong,  and  that  regiments  and  other 
independent  organizations  shall  be  mustered  out  at  camps 
within  the  limits  of  the  United  States  or  at  the  rendezvous  of 
the  State,  regiment,  or  independent  organization.79 

The  act  of  March  2,  1899,  section  12  (30  Stat,  980),  author- 
ized  the  President  to  increase  the  Regular  Army  and  to— 

"  raise  a  force  of  not  more  than  thirty-five  thousand  volunteers 
•  #  #  Provided  further.  That  such  increased  regular  and 
volunteer  force  shall  continue  in  service  only  during  the  ne- 
cessity therefor,  and  not  later  than  July  first,  nineteen  hundred 
and  one.79 

The  last  named  act  also  provides  as  follows: 

"  Sec.  15.  That  the  officers  and  enlisted  men  of  the  Volunteer 
Army  shall  be  mustered  out  of  the  military  service  of  the  United 
States  and  discharged  as  provided  in  the  act  of  April  twenty- 
second,  eighteen  hundred  and  ninety  eight:  Provided,  That 
enlisted  men  of  volunteers  who  desire  to  remain  in  the  military 
service,  either  in  the  Regular  Array  or  the  temporary  force 
authorized  by  this  act,  may,  if  found  qualified  therefor,  be  trans- 
ferred to  and  enlisted  in  such  batteries,  troops,  or  companies  as 
may  be  below  the  maximum  authorized  strength,  and  when  so 
transferred  and  enlisted  shall  be  credited  on  their  new  enlist  men  t 
with  the  periods  of  service  rendered  by  them,  respectively,  as 
volunteers :  And  provided  further ,  That  the  President  is  author- 
ized to  enlist  temporarily  in  service  for  absolutely  necessary 
purposes  iu  the  Philippine  Islands  volunteers,  officers,  and 
men,  individually  or  by  organization,  now  in  those  islands  and 
about  to  be  discharged,  provided  their  retention  shall  not  ex- 
tend beyoud  the  time  necessary  to  replace  them  by  troops 
authorized  to  be  maintained  under  the  provisions  of  this  act 
and  not  beyond  a  period  of  six  months."    (30  Stat.,  9S1.) 

It  is  understood  that  the  President  did  not  authorize  any 
enlistments  for  six  months  under  the  second  proviso  of  section 
15,  act  of  March  2, 1899,  supra,  and  that  the  questions  submitted 
do  not  refer  to  cases  of  soldiers  enlisted  under  the  first  proviso 
of  said  section,  if  any  such  enlistments  were  made. 

The  language  of  General  Orders,  JSo.  54,  supra,  might  lead 
to  the  impression  that  soldiers  discharged  thereunder  were 
discharged  for  their  own  convenience,  and  that  may  be  the 
proper  construction  in  case  the  discharge  was  prior  to  April 
11, 1899,  the  date  of  close  of  the  war  with  Spain. 
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Bat  in  construing  said  orders  notice  must  be  taken  of  the 
fact  that  under  the  provisions  of  section  4,  act  of  April  22, 1898, 
supra,  and  section  15,  act  of  March  2, 1899,  supra,  the  members 
of  the  Volunteer  Army  who  entered  the  service  under  the  act  of 
April  22,  1898,  and  amendments  thereof,  became  entitled  to 
their  discharge  on  April  11, 1899. 

The  fact  that  the  exigencies  of  the  service  made  it  necessary 
to  hold  some  of  them  to  service  to  a  later  date,  as  soldiers  have 
frequently  been  held  in  cases  of  emergency  beyond  the  full 
term  of  their  enlistment,  did  not  abrogate  their  legal  right  to 
a  discharge  on  the  date  of  the  close  of  the  war  with  Spain. 

Section  1,  act  of  January  12, 1899,  supra,  requiring  the  dis- ' 
charge  of  all  officers  and  enlisted  men  from  the  volunteer  serv- 
ice, as  far  as  practicable,  to  be  made  at  camps  within  the  limits 
of  the  United  States  must  also  be  considered. 

Whether  it  was  practicable  to  discharge  any  particular  sol- 
dier within  the  limits  of  the  United  States,  or  more  for  the 
interests  of  the  Government  to  discharge  him  at  the  place 
where  he  was  serving,  was  left  by  the  act  to  be  determined  by 
the  Secretary  of  War,  and  "public  events  of  great  public  inter- 
est and  widespread  notoriety,"  of  which  notice  must  be  taken 
(16  Ct.  CI.,  121;  3  How.,  24),  which  made  it  most  desirable  to 
induce  as  many  trained  and  acclimated  soldiers  as  possible 
to  remain  in  the  islands  where  they  had  been  serving,  support 
the  conclusion  that  in  issuing  General  Orders,  No.  54,  supra, 
the  Secretary  of  War  considered  primarily  the  interests  of  the 
Government  and  not  the  convenience  of  the  soldier. 

For  the  reasons  above  stated  I  am  of  the  opinion  that  the 
officers  and  soldiers  who  on  or  after  April  11, 1899,  were  dis- 
charged under  the  provisions  of  said  General  Orders,  No.  54, 
are  to  be  regarded  as  having  been  discharged  as  a  matter  of 
right  and  not  for  their  own  convenience,  and  that  they  are 
therefore  entitled  to  traveling  allowances  in  kind  or  the  com- 
mutation as  provided  in  sections  12.S9  and  1290,  Revised  Stat- 
utes. 

The  rights  of  a  volunteer  soldier  discharged  on  or  after  April 
11,  1899,  under  General  Orders,  No.  54,  and  of  a  Regular  Army 
soldier  discharged  by  reason  of  expiration  of  term,  whether  his 
enlistment  was  for  the  war  only  or  au  enlistment  for  three 
years,  in  respect  to  traveling  allowances,  are  the  same;  aud 
they  are  not  affected  by  any  subsequent  inducements  held  out 
to  secure  his  reenlistment,  nor  by  the  interval  which  elapses 
between  his  discharge  and  his  reenlistment,  except  so  far  as 
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his  right  may  be  affected  by  the  cancellation  of  orders  for 
transportation  and  subsistence  furnished,  which,  as  hereinbe- 
fore stated,  may  be  done  by  orders  of  the  Secretary  of  War 
when  in  his  judgment  the  interests  of  the  service  may  require  it. 


EXTRA  PAY  TO  SOLDIERS  DISCHARGED  UNDER 
GENERAL  ORDERS,  NOS.  40  OF  1898  AND  54  OF 
1899. 

Soldiers  belonging  to  volunteer  organizations  who  were  discharged  at  the 
close  of  the  war  with  Spain  nnder  General  Orders,  No.  54,  of  1899, 
and  soldiers  who  enlisted  in  the  Regular  Army  for  the  war  only,  who 
were  discharged  as  provided  in  General  Orders,  No.  40,  of  1898,  and 
who  have  otherwise  complied  with  the  acts  of  January  12  and  March 
3,  1899,  are  entitled  to  extra  pay. 

(Comptroller  Traceivell  to  the  Secretary  of  War,  February  6, 1900.) 
1  have  received,  by  your  direction,  a  letter  from  the  Pay- 
master-General of  the  Army, dated  January  13, 1900,  referring 
to  section  1290,  Revised  Statutes,  General  Orders,  Nos.  40  and 
180  of  1898,  and  Nos.  5,  54,  and  67  of  1899,  and  requesting  my 
decisiou  upou  the  following  propositions,  to  wit: 

1.  "It  is  submitted  that  volunteers  discharged  uuder  pro- 
visions of  Geueral  Order  54,  referred  to,  are,  in  fact,  discharged 
(i.  e.,  mustered  out)  by  expiration  of  term  of  service,  and  the 
Government  having  by  General  Order  67  of  1899,  on  condi- 
tion that  they  immediately  reenlist,  waived  the  requirement 
that  for  the  sea  travel  they  shall  be  furnished  allowances  in 
kind,  they  are  entitled  to  full  travel  allowances  and  to  extra 
pay  notwithstanding  that  under  the  provisions  of  said  Gen- 
eral Order  67  they  do  so  reenlist." 

2.  "  It  is  also  submitted  that  soldiers  in  the  Regular  Army 
discharged  under  the  provisions  of  General  Order  40  of  1898, 
as  having  enlisted  for  the  war  ouly,  are,  in  fact,  discharged  by 
expiration  of  term  of  service,  and  they  also  should  be  held 
entitled  to  full  travel  pay  and  extra  pay  ou  such  discharge 
under  provisions  of  General  Order  54  if  reenlisting  as  above 
described." 

The  questions  submitted,  so  far  as  they  relate  to  traveling 
allowances,  are  covered  by  iny  decisions  in  letters  to  the  Sec- 
retary of  War,  as  follows : 

1.  A  letter,  dated  August  8, 1898  (5  Gomp.  Dec.,  60),  relating 
to  soldiers  who  enlisted  in  the  Regular  Army,  for  the  war  only, 
under  the  act  of  April  26,  1898  (30  Stat.,  364)  and  General 
Orders,  No.  40,  of  1898,  aud  who  were  discharged  at  their  own 
request  at  the  close  of  the  war  with  Spain,  in  which  cases  it 
was  held  that  such  a  discharge  is  not  a  matter  of  favor  or  con- 
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venience  to  the  soldier,  bat  a  matter  of  right  under  his  contract 
of  enlistment,  and  that  his  right  to  travel  pay  on  sach  a  dis- 
charge is  the  same  as  on  a  discharge  by  reason  of  expiration  of 
term  without  the  application. 

2.  My  letter  of  this  date,  addressed  to  the  Secretary  of 
War,  in  answer  to  questions  submitted  in  the  case  of  George 
Minetty,  in  which  it  was  held  that  officers  and  soldiers  belong- 
ing to  volunteer  organizations  brought  into  the  service  of  the 
United  States  under  the  act  of  April  22, 1898  (30  Stat.,  361), 
and  amendments  thereof,  who  were  discharged  on  or  after 
April  11, 1899,  the  date  of  the  close  of  the  war  with  Spain, 
under  the  provisions  of  General  Orders,  No.  54,  dated  March 
22, 1899,  are  to  be  regarded  as  discharged  as  a  matter  of  right 
and  not  for  their  own  convenience,  and  they  are  entitled  to 
traveling  allowances  in  kind,  or  to  the  commutation  provided 
for  in  sections  1289  and  1290  of  the  Bevised  Statutes. 

In  cases  of  the  two  classes  of  soldiers  above  mentioned,  the 
principles  by  which  the  right  to  traveling  allowances  under 
section  1290,  Revised  Statutes,  and  the  right  to  extra  pay 
under  the  acts  of  January  12, 1899  (30  Stat.,  784),  and  March 
3,  1899  (30  Stat.,  1073f,  1074),  are  to  be  determined  are,  so  far 
as  the  discharge  is  concerned,  substantially  the  same. 

Such  soldiers,  having  been  enlisted  for  the  war  only,  and 
having  been  discharged  as  a  matter  of  right  after  the  close  of 
the  war  with  Spain,  are  entitled  to  the  extra  pay,  provided 
they  have  otherwise  fulfilled  the  conditions  of  the  laws  granting 
extra  pay. 

The  place  of  discharge  and  a  subsequent  enlistment,  or  a 
refusal  to  enlist  again,  do  not  in  any  way  affect  the  soldier's 
right  to  extra  pay. 

EXTRA  PAY  TO  SOLDIERS  WHO  ENLISTED  AFTER 
NOTICE  OF  GENERAL  ORDERS,  NO.  173,  HAD  BEEN 
RECEIVED. 

A  soldier  who  enlisted  in  the  Regular  Army  after  notice  of  General  Orders, 
No.  173,  of  181)8,  had  been  received  at  the  place  where  be  enlisted  did 
not  euiist  for  the  \\  ar  only,  and  he  is  uot  entitled  to  extra  pay  under 
the  act  of  March  3.  1899. 

(Decision  of  Comptroller  Tracetcell,  February  25,  1900.) 

William  S.  <  >'Brien,  by  letter  dated  January  J3.  1900,  appeals 
,frotn  the  action  of  the  Auditor  tor  the  War  Department  in 
settlement  dated  January  10,  1900. 
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Said  O'Brien  enlisted  November  15, 1898,  to  serve  three  years 
.  as  a  private  in  the  Regular  Army,  was  assigned  to  Company 
D,  Twenty-second  United  States  Infantry,  and  was  discharged 
September  9,  1899,  at  Presidio,  Cal.,  for  disability,  gunshot 
wound  in  the  head,  received  in  line  of  duty  in  the  Philippines. 
Service  honest  and  faithful. 

His  claim  for  two  months'  extra  pay,  under  act  of  March  3, 
1899,  was  disallowed  by  the  Auditor  without  definitely  stating 
the  reason. 

The  act  of  March  3, 1899  (30  Stat.,  1074),  provides— 

"That  all  enlisted  men  in  the  Regular  Army  who  enlisted 
subsequent  to  the  declaration  of  war  for  the  war  only  and  mus- 
tered out  of  the  service,  who  have  served  honestly  and  faith- 
fully beyond  the  limits  of  the  United  States,  shall  be  paid  two 
months'  extra  pay  on  muster  out  and  discharge  from  the  serv- 
ice; and  all  enlisted  men  in  the  Regular  Army  who  enlisted 
subsequent  to  the  declaration  of  war  for  the  war  only  and  mus- 
tered out  of  the  service,  who  have  served  honestly  and  faith- 
fully within  the  limits  of  the  United  States,  shall  be  paid  one 
month's  extra  pay  on  muster  out  and  discharge  from  the  serv- 
ice from  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, said  moneys  to  be  immediately  available." 

Section  2,  act  of  August  1, 1894  (28  Stat.,  216),  provides— 

"  That  hereafter  all  enlistments  in  the  Army  shall  be  for  the 
term  of  three  years." 

The  act  of  April  26, 1898  (30  Stat,  364),  provided  for  au 
increase  of  the  Regular  Army  in  time  of  war,  and  section  7  of 
said  act  required  the  Army  to  be  reduced  to  a  peace  basis  at 
the  close  of  the  war. 

To  carry  out  the  provisions  of  said  act  orders  were  issued 
by  the  Secretary  of  War,  as  follows: 

"By  direction  of  the  Secretary  of  War  it  is  announced  that 
men  enlisted  or  reenlisted  in  the  Regular  Army  during  the  war 
may  be  informed  that  they  will  be  granted  their  discharges,  if 
desired  at  the  close  of  the  war,  upon  their  individual  applica- 
tions." (Par.  2,  G.  O.,  No.  40,  Washington,  May  10, 1898.) 

"  By  direction  of  the  Secretary  of  War  it  is  announced  that 
Paragraph  II,  General  Orders,  No.  40,  May  10,  1898,  from  this 
office,  will  not  govern  in  the  cases  of  men  hereafter  enlisted  or 
reenlisted  in  the  Regular  Army."  (Par.  1,  G.  O.,  No.  173,  Wash- 
ington, October  26, 1898.) 

It  is  therefore  held  that  a  soldier  who  enlisted  in  the  Reg- 
ular Army  after  notice  of  General  Orders,  No.  173,  had  been 
received  at  the  station  where  he  enlisted  can  not  be  regarded 
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as  having  enlisted  "for  the  war  only,"  bat  for  the  fall  term  of 
three  years,  and  he  is  therefore  not  entitled  to  extra  pay  on 
his  discharge. 

As  the  claimant  enlisted  November  15, 1898,  for  the  fall  term 
of  three  years,  and  not  fot  the  war  only,  he  is  not  entitled  to 
extra  pay  under  any  existing  law. 

The  action  of  the  Auditor  is,  therefore,  affirmed. 


THE  PURCHASE  OF  LAW  BOOKS  FROM  FEES  COL- 
LECTED  BY  THE  RECORDER  OF  DEEDS. 

The  provision  in  the  act  of  July  14,  1892,  which  authorizes  the  recorder 
of  deeds  of  the  District  of  Columbia  to  use  the  fees  of  his  office  for 
miscellaneous  expenses  of  his  office  is  in  the  nature  of  an  appropria- 
tion, and  as  it  does  not  specifically  provide  for  law  books  their  pur- 
chase therefrom  is  prohibited  by  section  3  of  the  act  of  March  15, 1898. 

(Comptroller  Traceicell  to  the  Recorder  of  Deeds,  District  of 
Columbia,  February  14, 1900.) 

I  have  received  your  letter  of  the  12th  instant,  asking 
whether  you  are  forbidden  by  the  terms  of  section  3  of  the  act 
of  March  15,  1898  (30  Stat,  316),  to  purchase  for  the  use  of 
your  office  copies  of  the  Revised  Statutes  and  Statutes  at 
Large. 

That  section  is  as  follows: 

"  That  hereafter  law  books,  books  of  reference,  and  periodi- 
cals for  use  of  any  Executive  Department,  or  other  Govern- 
ment establishment  not  under  an  Executive  Department,  at 
the  seat  of  government,  shall  not  be  purchased  or  paid  for 
from  any  appropriation  made  for  contingent  expenses  or  for 
any  specific  or  general  purpose  unless  such  purchase  is  author- 
ized and  payment  thereof  specifically  provided  in  the  law 
granting  the  appropriation." 

It  is  clear  from  numerous  decisions  of  this  office  that  the 
books  to  which  you  refer  are  to  be  classed  as  law  books  and  that 
their  purchase  for  use  in  any  Executive  Department  or  other 
Government  establishment  not  under  an  Executive  Depart- 
ment is  forbidden,  unless  they  are  appropriated  for  in  terms. 
(4  Oomp.  Dec,  092;  5  id.,  10,  24;  6  id.,  226,  31 L)  It  only  re- 
mains to  be  decided  whether  your  office  is  covered  by  the  terms 
of  the  act. 

The  expenses  of  the  office  of  the  recorder  of  deeds  are  paid 
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from  the  fees  received  by  him,  under  the  authority  of  the  act 
of  July  14, 1892  (27  Stat.,  153),  which  provides: 

"That  the  recorder  of  deeds  of  the  District  of  Columbia 
shall  not,  after  December  thirty-first,  eighteen  hundred  and 
ninety-two,  retain  the  fees  and  emoluments  of  his  office  for  his 
personal  compensation,  over  and  above  his  necessary  clerk 
hire  and  the  incidental  expenses  of  his  office  *  *  *  a  sum 
exceeding  four  thousand  dollars  a  year.    *    *    * 

Since  the  authorization  to  use  the  fees  received  by  you  for 
the  incidental  expenses  of  your  office  has  all  the  effect  of  a 
specific  appropriation  for  that  purpose,  and  your  accounts 
therefor  are  rendered  to  and  settled  in  the  Treasury  Depart- 
ment as  are  other  District  accounts,  which  are  governed  by 
the  general  laws  and  regulations  controlling  the  expenditure 
of  the  public  funds  (2  Lawrence,  First  Oomp.  Dec.,  121,  536; 
4  id.,  388),  I  think  that  the  office  of  the  recorder  of  deeds 
comes  clearly  within  the  meaning  of  the  act  of  March  15, 1898, 
supra,  as  a  "  Government  establishment  not  under  an  Execu- 
tive Department,"  at  least  so  far  as  the  application  of  the  act 
is  concerned.  Hence,  since  there  is  no  specific  authority  of 
law  for  you  to  purchase  law  books  as  one  of  the  incidental 
expeuses  of  your  office,  I  must  hold  that  their  purchase  is 
unauthorized. 

PAY  OF  OFFICERS  OF  THE  NAVY  RETIRED  UNDER 
SECTION  8  OF  THE  NAVY  PERSONNEL  ACT. 

An  officer  of  the  Navy  who  is  retired  pursuant  to  section  8  of  the  Navy 
personnel  act.  which  provides  for  the  retirement  ot  certain  officers  of 
the  Navy  on  their  own  application,  with  the  rank  and  three-fourths 
the  sea  pay  of  the  next  higher  grade,  is  entitled  to  three-fourths  of 
the  pay  of  an  officer  of  the  Army  corresponding  in  rank  with  the 
grade  npon  which  he  is  so  retired. 

Th<)  retirement  after  July  1,  hut  for  the  prior  fiscal  year,  of  an  officer  of 
the  Navy  under  section  8  of  the  Navy  personnel  act,  relates  back  to  and 
includes  July  1,  and  from  and  including  that  date  he  is  entitled  to 
retired  pay  only,  although  continued  thereafter  on  active  duty. 

(Decision  by  Comptroller  Tracewell  February  14, 1900.) 

The  Auditor  lor  the  Navy  Department  under  date  of  Febru- 
ary 10, 1000,  submitted  for  approval,  disapproval,  or  modiflca- 
cation  his  construction  of  the  statute  relating  to  the  retired  pay 
of  Commander  Hawley  O.  Rittenhouse,  as  follows: 

"On  July  5, 1899,  the  Navy  Department  addressed  the  fol- 
lowing letter  to  this  office: 
'"Lieut.  Commander  Hawley  O.  Rittenhouse,  U.  S.  N.,  has 
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this  day  been  placed  upon  the  retired  list  of  officers  of  the 
United  States  Navy,  in  accordance  with  the  provisions  of  sec- 
tion 8  of  the  act  of  Congress  entitled  "An  act  to  reorganize  and 
increase  the  efficiency  of  the  personnel  of  the  Navy  and  Marine 
Corps  of  the  United  States,77  approved  March  3,  1899;  said 
retirement  to  take  effect  from  July  12, 1899.' 

"  On  December  11, 1899,  the  Navy  Department  again  wrote 
this  office  as  follows: 

44  <  Referring  to  the  Bureau's  letter  of  July  5  last,  No.  180233, 
advising  you  that  Lieut.  Commander  Hawley  O.  Bittenhouse 
had  been  placed  upon  the  retired  list  of  officers  of  the  United 
States  Navy  from  July  12, 1899,  in  accordance  with  the  provi- 
sions of  section  8  of  the  act  of  Congress  approved  March  3, 1899, 
entitled  "An  act  to  reorganize  and  increase  the  efficiency  of 
the  personnel  of  the  Navy  and  Marine  Corps  of  the  United 
States,7'  you  are  informed  that,  pursuant  to  au  opinion  rendered 
by  the  United  States  Attorney-General  December  7, 1899,  viz, 
that  the  retirements  of  officers  transferred  to  the  retired  list 
under  the  provisions  of  sections  8  and  9  of  said  act  take  effect 
from  the  30th  of  June,  the  Department  has  advised  Lient.  Com- 
mander Hawley  O.  Bittenhouse  that  he  is  to  be  considered  as 
having  been  placed  upon  the  retired  list  from  June  30, 1899.' 

"  I  have  decided  that  Lieut.  Commander  Hawley  O.  Bitten- 
house, having  been  placed  upon  the  retired  list  of  the  Navy  as 
a  commander  June  30, 18:»9,  under  the  provisions  of  section  8 
of  the  Navy  personnel  act  of  March  3, 1899,  is  entitled  to  receive 
on  and  after  July  1, 1899,  three  fourths  of  the  pay  of  a  lieutenant- 
colonel  of  the  Army,  in  accordance  with  section  13  of  said  act. 

"On  July  1, 1899,  Lieut. Commander  Hawley  O.  Bittenhouse 
was  on  duty  on  board  the  U.  S.  S.  Prairie.  He  was  detached 
July  6,  1899,  by  the  following  order: 

"  *  Navy  Department,  July  5, 1899.  Lieut.  Commander  Haw- 
ley O.  Bittenhouse,  U.  S.  N.,  U.  S.  S.  Prairie.  Sir:  You  are 
hereby  detached  from  duty  on  board  the  U.  S.  S.  Prairie.  Will 
proceed  immediately  to  your  home  and  wait  orders  at  the  con- 
venience of  the  Government.  Immediately  upon  your  arrival 
home  report  your  local  address  in  full  to  the  Bureau  of  Naviga- 
tion. Navy  Department,  Washington,  D.  C.  (See  article  224, 
Navy  liegulations,  1896.)  Bespectfully,  John  D.  Long,  Secre- 
tary. U.  S.  S.  Prairie.  Delivered  July  6,  1899.  M.  B.  S.  Mac- 
kenzie, commander,  U.  S.  N.' 

"On  January  18,  1900,  the  Navy  Department  informed  this 
office  that  Lieut.  W.  McLean  was  promoted  to  lieutenant- 
commander.  United  States  Navy,  to  take  rank  from  July  1, 
1899,  vice  H.  O.  Bittenhouse,  retired. 

"I  have  decided  that  Lieut.  Commander  Hawley  O.  Bitten- 
house, though  on  sea  duty  from  July  1  to  July  6,  1899,  is 
entitled  only  to  retired  pay  from  July  1, 1899. 

"The  foregoing  decisions  are  submitted  to  the  Comptroller 
for  his  approval,  disapproval,  or  modification." 
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It  appears  from  the  Navy  Begister  that  Mr.  Bittenhouse  was, 
on  June  30, 1899,  a  lieutenant-commander  in  the  United  States 
Savy,  serving  in  his  first  four  years,  but  having  a  previous 
military  service  of  more  than  twenty  years,  so  as  to  entitle  him 
after  that  date  to  the  maximum  pay  of  an  officer  of  his  grade, 
under  section  13  of  the  navy  personnel  act  of  March  3, 1899 
(30  Stat.,  100 i),  which  would  amount,  for  sea  service,  to  $3,500 
per  annum.  His  pay  in  the  next  higher  grade  of  commander, 
in  which  grade  he  was  retired  pursuant  to  section  8  of  the  navy 
personnel  act,  would  have  been  the  sum  of  $4,000  per  annum, 
or  the  maximum  pay  of  an  army  officer  corresponding  in  rank 
with  commander,  which  is  more  than  the  pay  of  comftaander 
under  the  law  as  previously  existing. 

Section  8  provides  for  the  retirement  of  navy  officers  of  cer- 
tain grades,  upon  their  own  application,  until  a  specified  num- 
ber of  vacancies  are  created  iu  their  respective  grades  for  a 
given  fiscal  year,  and  when  so  retired  they  are  retired  with  the 
rank  and  three-fourths  the  sea  pay  of  the  next  higher  grade 
than  that  held  at  retirement.  Mr.  Bittenhouse,  when  retired 
under  section  8,  was  entitled  to  three  fourths  the  sea  pay  of 
commander  under  the  new  law,  or  three-fourths  the  pay  he 
would  have  been  entitled  to  receive  for  sea  service  had  he  been 
promoted  to  commander  on  the  active  list  July  1, 189J. 

He  continued  on  active  duty  until  July  6, 1899,  notwith- 
standing the  proceedings  taken  for  his  retirement,  and  the 
Auditor  decides  that  he  was  entitled  only  to  retired  pay  on 
and  after  July  1. 

Section  9  of  the  navy  personnel  act,  referring  to  such  retire- 
ments, provides — 

"  That  the  promotions  to  fill  the  vacancies  thus  created  shall 
date  from  the  thirtieth  oif  June  of  the  current  year." 

Reference  is  herein  made  to  the  fiscal  year  for  which  the 
retirements  are  made,  although  they  may  not  have  been  offi- 
cially determined  upon  until  after  that  fiscal  year  has  expired. 
His  retirement,  therefore,  relates  back  to  June  30,  when  his 
position  of  lieutenant-commander  was,  by  operation  of  law, 
deemed  to  have  been  vacated  so  as  to  be  filled  in  regular  order 
of  promotion.  It  follows  that  he  is  not  entitled  to  active-duty 
pay  after  June  30,  but  only  to  the  retired  pay  of  the  grade  of 
commander.  (Digest  Second  Oomp.  Dec.,  vol.  2,  sec.  958;  Op. 
Att.  Gen.  of  December  7, 1899.) 

The  decisions  of  the  Auditor  are  approved. 
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EFFECT  OF  A  CHANGE  IN  THE  CONSTRUCTION  OF 
THE  LAW  UNDER  WHICH  AN  ADVANCE  DECI- 
SION WAS  RENDERED. 

An  advance  decision  rendered  by  the  Comptroller  of  the  Treasury  to  a 
disbursing  officer,  in  which  it  is  held  that  payment  is  not  authorized, 
is  not  binding  upon  the  Auditor  or  the  Comptroller  in  case  of  a  subse- 
quent material  change  in  the  facts  or  the  construction  of  the  law. 

A  person  who  is  appointed  to  an  office  or  employment,  having  no  fixed  place 
for  the  performance  of  his  duties  is  entitled  to  traveling  expenses 
incurred  by  him  while  traveling  under  orders  from  the  place  where 
he  received  and  accepted  his  appointment  to  the  place  at  which  he  was 
required  to  perform  particular  duties. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Interior,  February 

16, 1900.) 

Under  date  of  the  19th  ultimo  you  transmitted  to  this  office, 
asking  a  decision  thereon,  an  inquiry  addressed  to  you  by  the 
Commissioner  of  the  General  Land  Office  in  regard  to  the 
account  of  Andrew  H.  Burke,  inspector  of  land  offices,  for 
salary,  per  diem,  and  traveling  expenses  for  July  2,  3,  4,  and 
5, 1897. 

It  appears  that  Mr.  Burke  was  appointed  inspector  of  land 
offices,  which  is  a  statutory  position,  on  June  30, 1897.  On 
July  1, 1897,  a  telegram  was  sent  to  him  in  Duluth,  Minn., 
from  the  General  Land  Office,  as  follows : 

"  You  have  been  appointed  inspector  of  land  offices.  Report 
here  in  person  for  instructions  and  take  oath  before  you  start.1' 

In  acceptance  of  the  appointment  Mr.  Burke  left  Duluth  for 
Washington  on  the  following  day,  but  failed  to  take  the  oath 
of  office  until  July  6,  after  his  arrival  in  this  city.  Having 
presented  his  account  for  traveling  expenses  incurred  during 
the  trip,  for  per  diem  in  lieu  of  subsistence,  and  for  salary,  his 
failure  to  take  the  oath  of  office  was  called  to  the  attention  of 
the  Comptroller  of  the  Treasury  by  the  disbursing  clerk  of  the 
Department  of  the  Interior,  who  requested  a  decision  whether 
he  was  authorized  to  make  the  payment.  The  Comptroller, 
following  the  unbroken  line  of  precedent  in  the  accounting 
offices,  held  that  he  was  not  entitled  to  compensation  until  he 
had  taken  the  oath  of  office  and  that  reimbursement  of  travel- 
ing expenses  could  only  attach  to  such  a  legal  incumbency  of 
the  office  as  would  carry  with  it  the  right  to  salary.  (4  Comp. 
Dec.,  11.)    The  claim,  therefore,  was  not  paid. 
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Since  the  foregoing  decision  was  made  the  case  of  the  United 
States  v.  Eaton  (169  IT.  8.,  331)  has  been  decided  by  the 
Supreme  Court,  which  has  furnished  a  precedent  that  has 
brought  about  a  reversal  of  the  former  rulings  of  this  office. 
Following  that  case,  I  have  since  had  occasion  to  pass  upon 
the  question  of  the  oath  of  office  in  relation  to  compensation 
and,  without  attempting  to  fix  the  date  upon  which  compensa- 
tion should  begin — date  of  appointment,  date  of  acceptance, 
and  date  of  entering  upon  duty  all  being  matters  for  possible 
consideration — I  have  been  constrained  to  hold  that  the  former 
rulings  of  this  office,  which  made  the  taking  of  the  oath,  when 
an  oath  was  required,  a  prerequisite  to  any  compensation,  were 
erroneous.    (4  Gomp.  Dec.,  496.) 

This  decision,  however,  affected  only  claims  or  cases  pre- 
sented after  the  decision  in  the  Eaton  case  was  adopted  by 
this  office  as  the  correct  interpretation  of  the  law.  No  former 
settlements  were  disturbed  and  no  prior  disallowances  were 
allowed  because  of  this  change  of  ruling,  since  no  rule  of  ac 
counting  is  better  established  than  that  no  subsequent  decision 
upon  a  doubtful  or  controverted  question  of  law,  essentially 
modifying  a  prevailing  rule  which  was  applied  to  the  settle- 
ment of  an  account,  will  authorize  the  reopening  of  an  account 
with  a  view  to  its  readjustment  in  accordance  with  such  deci- 
sion. This  rule  is  fundamental.  (1  Comp.  Dec.,  195 ;  2  id.,  401, 
and  cases  cited  therein.) 

Applying  this  role  to  the  present  case,  it  may  be  said  that 
had  the  disbursing  clerk  of  the  Interior  Department  paid  Mr. 
Burke's  claim  without  submitting  the  question  to  the  Comp- 
troller, and  had  the  payment  been  disallowed  by  the  Auditor 
in  the  settlement  of  his  acoouut,  and  the  disallowance  confirmed 
by  this  office,  no  subsequent  conclusion  on  my  part  that  the 
settlement  was  made  under  an  erroneous  interpretation  of  the 
law  would  authorize  me  to  reopen  the  account.  The  sole 
grounds  for  reopening  an  account  settled  either  by  myself  or 
my  predecessors  are  for  the  purpose  of  correcting  mistakes  of 
fact  arising  from  errors  in  calculation,  or  upon  the  production 
of  newly  discovered  material  evidence,  or  for  fraud  or  collusion. 
(4  Comp.  Dec.,  303.) 

The  claim  of  Mr.  Burke,  however,  has  never  been  paid,  and 

in  now  asking  whether,  in  the  light  of  the  present  rulings  of 

this  office,  you  are  authorized  to  pay  the  same,  you  raise  a 

question  as  to  the  finality  of  the  advance  decisions  of  the 
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Comptroller,  which  is  an  important  one,  and  which  has  never 
been  decided. 

Section  8  of  the  act  of  July  31, 1894  (28  Stat.,  208),  which 
act  made  many  important  changes  in  the  duties  of  accounting 
officers,  contains  the  following  provision: 

"  Disbursing  officers,  or  the  head  of  any  executive  depart* 
ment,  or  other  establishment  not  under  any  of  the  Executive 
Departments,  may  apply  for  and  the  Comptroller  of  the  Treas- 
ury shall  render  his  decision  upon  any  question  involving  a 
payment  to  be  made  by  them  or  under  them,  which  decision, 
when  rendered,  shall  govern  the  Auditor  and  the  Comptroller 
of  the  Treasury  in  passing  upon  the  account  containing  said 
disbursement." 

There  can  be  no  doubt  that  if,  under  this  section,  a  disburs- 
ing officer,  or  head  of  Department,  should  obtain  authority 
from  the  Comptroller  to  make  a  certain  payment,  he  would,  in 
ordinary  cases,  be  protected  by  that  authority  when  he  came 
to  render  his  accounts.  The  object  of  the  provision,  as  stated 
by  the  joint  committee  of  Congress  who  framed  the  law,  is  as  a 
measure  of  relief  to  disbursing  officers,  and  to  allow  the  Exec- 
utive Departments  to  know  what  the  action  of  the  Comptroller 
will  be  before  the  expense  is  incurred  (Senate  report  293,  sec- 
ond session,  Fifty -third  Congress);  in  other  words,  to  prevent 
payments  which  the  accounting  officers  will  not  allow  wheu 
the  accounts  are  before  them  for  settlement.  In  contemplation 
of  the  law,  the  advance  decision  of  the  Comptroller  is  upon 
some  particular  payment  then  to  be  made,  and  is,  presumably, 
based  upon  the  facts  of  each  particular  case.  If  an  advance 
decision  were  obtained  through  misrepresentation  or  the  con- 
cealment of  material  facts,  it  would  not  be  held  that  the  account- 
ing officers  were  bound  to  allow  a  payment  obtained  by  means 
so  repugnant  to  the  spirit  and  purpose  of  the  law.  On  the 
other  hand,  if  a  payment  were  made  under  a  mistaken  con- 
struction of  law  by  the  Comptroller  it  would  not  be  disturbed, 
since  otherwise  the  object  of  the  law  would  be  defeated,  and 
the  provision  would  furnish  no  protection  to  the  disbursing 
officer  who  was  guided  thereby. 

I  am  of  the  opinion  that  finality  is  given  to  those  advance 
decisions  only  in  cases  where  payments  are  authorized  thereby, 
and  that  the  section  does  not  apply  to  cases  where  payments 
are  not  authorized.  The  language  of  the  act  is:  "which  deci- 
sion, when  rendered,  shall  govern  •  •  •  in  passing  upon  the 
account  containing  the  disbursement,"  evidently  havingin  con tem- 


Digitized  byLjOOQlC 


CHANGE  IN  THE   LAW.  675 

plation  a  payment  madeou  the  authority  of  an  advance  decision. 
It  is  true  that  in  effect  a  decision  against  a  payment  is,  under 
ordinary  circumstances,  equally  binding,  since  it  is  not  reason- 
able to  suppose  that  a  disbursing  officer,  or  head  of  Depart- 
ment, would  obtain  a  decision  from  the  Comptroller  only  to 
disregard  it;  but  if  he  should  do  so,  it  is  equally  reasonable  to 
believe  that  the  Auditor  and  Comptroller  would  be  governed 
by  the  original  decision  in  passing  upon  the  account  contain- 
ing the  forbidden  disbursement,  it  being  assumed  that  the 
same  state  of  facts  existed  and  that  the  law  had  been  correctly 
applied  thereto.  If^  however,  the  claimant,  after  the  refusal  of 
the  disbursing  officer,  acting  under  the  decision  of  the  Comp- 
troller, to  pay  his  claim,  should  present  it  to  the  Auditor,  I  do 
not  think  that  that  officer,  knowing  that  the  principles  gov- 
erning the  advance  decision  were  no  longer  accepted  by  the 
Comptroller  as  correct,  would  be  precluded  by  the  advance 
decision  from  considering  and  passing  upon  the  claim  in  the 
light  of  the  then  existing  law  and  precedent. 

When  the  Burke  case  was  first  decided  that  decision  was 
accepted  as  the  correct  statement  of  the  law,  and  the  disburs- 
ing clerk  would  have  disregarded  it  only  with  the  certainty 
that  any  payment  made  by  him  in  contravention  thereof  would 
be  disallowed  by  the  Auditor,  regardless  of  his  own  opinion  of 
the  law. 

There  will  be  cases,  and  this  is  one  of  them,  in  which  the  ^ 
Comptroller,  in  rendering  an  advance  decision,  makes  a  con- 
struction which  he  afterwards  determines  to  have  been  erro- 
neous. Does  the  fact  that  a  claimant  has  been  refused  payment 
by  a  disbursing  officer  because  of  such  decision  forever  bar 
him  from  presenting  his  claim  anew  if  he  has  reason  to  believe 
that  the  judgment  of  the  Comptroller  on  the  legal  aspects  of  the 
claim  has  undergone  a  change  f  I  think  not.  Had  his  claim 
been  authorized  and  paid  on  the  previous  erroneous  interpre- 
tation of  law  both  himself  and  the  disbursing  officer  would 
have  been  fully  protected;  but  I  do  not  think  that  an  admitted 
error  of  interpretation  should  stand  in  the  way  of  his  again 
presenting  it  and  having  it  settled  upon  its  merits.  *J 

As  a  matter  of  practice,  no  disbursing  officer  should  make  a 
payment  where  a  question  involved  therein  has  been  submitted 
to  the  Comptroller  and  adversely  decided  by  him  without  a 
resubmission  of  the  case,  and  it  would  perhaps  be  best  that 
the  claimant  in  every  such  case  should  be  referred  directly  to 
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the  accounting  officers;  bat  I  see  nothing  in  the  law  which 
would  prevent  such  resubmission. 

In  accordance,  then,  with  the  foregoing  discussion  it  must  be 
held  that  the  advance  decision  given  in  the  claim  of  Mr.  Burke 
will  not  bar  his  right  to  payment  if  there  are  no  other  reasons 
for  refusing  the  same  than  a  previous  erroneous  interpretation 
of  the  law  as  applied  to  the  facts  of  his  case;  but  it  does  not 
follow  that  there  may  not  be  other  reasons,  not  considered  in 
the  former  decision,  which  would  forbid  payment.  In  the  deci- 
sion of  this  office,  in  which  the  construction  of  the  law  given 
by  the  Supreme  Court  in  the  Eaton  case  was  adopted  as  a  rule 
of  guidance,  it  was  said : 

u  If,  then,  an  officer  is  entitled  to  compensation  before  the 
date  when  he  takes  the  oath,  from  what  time  shall  he  be  paid— 
from  the  date  of  his  appointment,  the  date  of  his  acceptance, 
or  from  the  date  he  entered  on  duty?  Many  other  questions 
must  necessarily  arise  from  time  to  time,  now  that  the  former 
general  rule  of  accepting  the  date  of  oath  of  office  as  the  date 
from  which  salary  is  to  be  allowed  must  be  departed  from." 
(4  Comp.  Dec.,  498.) 

As  the  prior  decision  in  Mr.  Burke's  case  was  based  solely 
on  the  former  general  rule  above  referred  to,  it  is  proper  to 
consider  whether  any  other  facts  in  the  case  would  defeat  his 
right  to  payment. 

Leaving  out  the  question  of  acceptance,  which  is  not  in  dis- 
pute, it  may  be  said  that  the  date  of  entering  upon  duty 
appears  now  to  be  the  controlling  feature  in  this  case.  It  is 
generally  held  that  if  a  person  is  not  in  the  service  of  the  Gov- 
ernment, but  is  traveling  to  a  point  where  he  is  to  enter  its 
service,  he  is  not  entitled  to  compensation  (5  Comp.  Dec,  179), 
and  the  appointment  of  Mr.  Burke  in  Duluth  for  service  in 
Washington  would  probably  have  brought  him  within  this  rul- 
ing. He  was  appointed,  however,  to  a  position  with  no  fixed 
duties  and  no  fixed  place  of  employment.  His  official  duties 
were  to  be  performed  not  in  Duluth  or  in  Washington,  but 
wherever  his  duties  as  inspector  of  land  offices  might  require 
him  to  go  under  the  orders  of  the  General  Land  Office.  Had  he 
been  ordered,  after  his  commission,  to  go  to  some  point  of  duty 
away  from  Duluth  before  taking  the  oath,  I  think  that  his 
appointment  would  have  been  complete  when  he  accepted  the 
same  and  began  his  journey.  So,  also,  I  am  of  the  opinion, 
and  so  decide,  that  when,  acting  under  the  orders  of  the  Gen- 
eral Land  Office  to  report  in  Washington  for  instructions,  he 
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began  the  journey,  he  thereupon  became  entitled  to  his  salary 
and  to  all  proper  allowances  for  per  diem  and  traveling 
expenses. 

If  Mr.  Bnrke  will  present  his  account  to  the  Auditor  for  the 
Interior  Department  it  will  be  acted  upon  in  accordance  with 
this  decision.  • 

It  should  be  understood  that  the  Comptroller  of  the  Treasury 
is,  under  ordinary  circumstances,  without  authority  to  render 
a  decision  upon  any  question  arising  in  an  account  pending 
before  an  Auditor  or  over  which  the  Auditor  has  primary 
jurisdiction  and  that  he  will  not  usually  attempt  to  advise  an 
Auditor  as  to  the  settlement  of  a  matter  before  him  (5  Gomp. 
Dec,  49, 670),  but  the  peculiar  facts  involved  in  this  case  made 
it  necessary  for  me  to  consider  it  in  all  its  bearings,  and  thus 
take  it  out  of  the  general  rule. 


TRANSPOKTATION  OF  THE  REMAINS  OP  A  DE- 
CEASED OFFICER  OF  THE  MARINE  CORPS. 

Payment  of  the  cost  of  transporting  the  remains  of  a  deoeased  officer  of 
the  Marine  Corps  from  the  island  of  Guam,  where  he  died,  to  Mobile, 
Ala.,  is  not  authorized.  ■ 

(Comptroller  Tracewell  to  the  Secretary  of  the  Navy,  February 

16, 1900.) 

I  have  by  your  reference  a  letter  to  you  from  the  commandant 
of  the  navy-yard  at  Mare  Island,  Cal.,  relating  to  the  expense 
of  transporting  the  remains  of  the  late  Captain  0.  L.  A.  Ingate, 
United  States  Marine  Corps,  who  died  recently  in  the  island  of 
Guam,  to  Mobile,  Ala.  You  desire  my  decison  upon  the  ques- 
tion of  whether  this  expense  may  be  borne  by  the  Government. 

The  expense  of  transporting  the  remains  is  payable,  if  at 
all,  as  a  funeral  expense  of  the  officer. 

Appropriation  is  made  in  the  act  of  March  3, 1899,  under 
the  head  of  "Contingent,  Bureau  of  Medicine  and  Surgery  " 
(30  Stat.,  1036),  for  the  "care,  transportation,  and  burial  of  the 
dead;"  and  in  the  same  act,  under  the  head  of  "Contingent, 
Marine  Corps"  (30  Stat.,  1044),  for  "funeral  expenses  of 
marines."  These  appropriations  have  continued  in  the  same 
or  similar  language  through  all  the  annual  appropriation  acts 
for  the  naval  service  ever  since  the  act  of  March  3. 1887  (24 
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Stat,  581),  making  appropriation  for  the  naval  service  for  the 
fiscal  year  1888. 

Section  1587,  Revised  Statutes,  provides  that  the  funeral 
expenses  of  a  naval  officer  who  dies  on  duty  in  a  foreign  country 
shall  be  defrayed  by  the  Government,  not  exceeding  in  amount 
the  officers  sea  pay  for  one  month. 

The  provisions  of  law  above  noted  relating  to  funeral  ex- 
penses of  officers  and  men  in  the  Navy  and  Marine  Corps  have 
been  construed  as  not  providing  for  the  payment  of  funeral 
expenses  of  officers  of  the  Marine  Corps,  as  shown  by  article 
1239,  Navy  Regulations  of  1896,  which  provides  that: 

"1.  Funeral  expenses  of  officers  of  the  Marine  Corps  must 
be  charged  to  the  personal  accounts  of  the  deceased  officers, 
and  the  bills  sent  as  vouchers  with  the  accounts  when  trans- 
mitted to  the  Auditor  for  the  Navy  Department. 

"2.  The  necessary  and  proper  funeral  expenses  of  enlisted 
men  of  the  Marine  Corps,  being  provided  for  by  an  annual 
appropriation,  will  be  allowed,  and  the  bills  for  such  expenses 
are  public  bills." 

My  attention  has  not  been  called  to  any  other  legislative 
provision  for  the  payment  of  funeral  expenses  of  deceased 
marine  officers,  and  I  know  of  no  good  reason  for  changing  the 
construction  heretofore  placed  by  the  Department  upon  the 
law  as  it  exists.  The  appropriations  for  u  funeral  expenses  of 
marines"  seem  to  have  been  universally  construed  as  referring 
only  to  enlisted  men,  and  hence  officers  are  excluded  under  the 
maxim  inclusio  unius,  exclusio  alterius.  I  have  therefore  the 
honor  to  advise  you  that,  in  my  opinion,  payment  of  the  cost  of 
transporting  the  remains  of  Captain  Ingate  to  Mobile,  Ala.,  is 
not  authorized. 

It  is  clear  that  the  relatives  of  the  deceased  officer,  who 
may,  at  their  own  cost,  transport  the  remains,  can  not  be  re- 
imbursed therefor.  The  act  of  March  3, 1899  (30  Stat.,  1225), 
provided  reimbursement  in  such  cases  only  for  the  period  from 
January  1, 1898,  to  the  date  of  the  act,  and  without  specific 
legislation  authorizing  it,  reimbursement  can  not  be  made. 
(5  Comp.  Dec.,  257.) 
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PAYMENT  FOR  SAMPLES  OF  IMPORTED  ARTICLES 
NOT  DANGEROUS  TO  HEALTH. 

The  owner  of  article*  imported  from  foreign  countries,  from  which  samples 
are  taken  by  Government  officers  for  the  purpose  of  determining  by 
analysis  whether  such  articles  are  dangerous  to  health,  as  provided  by 
the  Act  of  March  1, 1899,  is  entitled  to  payment  for  samples  of  such 
articles  only  as  are  found  not  to  be  dangerous  to  health,  and  which 
are  not  returned  to  him. 

(Comptroller  Tracewell  to  the  Secretary  of  Agriculture,  February 

16, 1900.) 

I  have  received  your  letter  of  the  9th  instant,  as  follows: 

u  In  the  appropriation  for  *  Laboratory,  Department  of  Agri- 
culture, 1900,'  this  clause  occurs : 

"  l  *  *  *  and  the  Secretary  of  Agriculture,  whenever  he 
has  reason  to  believe  that  articles  are  being  imported  from 
foreign  countries  which  are  dangerous  to  the  health  of  the  peo- 
ple of  the  United  States,  shall  make  a  request  upon  the  Secre- 
tary of  the  Treasury  for  samples  from  original  packages  of  such 
articles  for  inspection  and  analysis,  and  the  Secretary  of  the 
Treasury  is  hereby  authorized  to  open  such  original  packages 
and  deliver  specimens  to  the  Secretary  of  Agriculture  for  the 
purpose  mentioned,  giving  notice  to  the  owner  or  consignee  of 
such  articles  who  may  be  present  and  have  the  right  to  intro- 
duce testimony,'  etc.     (30  Stat.,  951.) 

"Although  this  clause  occurs  in  that  part  of  the  appropria- 
tion which  authorizes  the  Secretary  of  Agriculture  'to  investi- 
gate the  adulteration  of  foods,  drugs,  and  liquors,'  there  is  no 
specific  provision  for  paying  for  the  samples  so  taken.  The 
following  questions  arising  in  cases  of  this  kind  seem  to  require 
an  authoritative  decision : 

"(1)  Where  samples  are  taken  by  the  customs  officials  from 
imported  original  packages  upon  request  of  the  Secretary  of 
Agriculture,  are  the  owners  and  consignees  entitled  to  payment 
therefor  f 

"(2)  If  so,  and  analyses  show  the  articles  to  be  pure,  must 
payment  be  made  at  prices  fixed  by  owners  or  consignees? 

"(3)  In  cases  where  the  analyses  show  the  articles  to  be 
'dangerous'  to  health,  must  payment  be  made  therefor  at  all, 
and,  if  so,  how  shall  the  prices  be  determined? 

"(4)  Is  the  appropriation  above  referred  to  chargeable  with 
the  cost  in  all  cases  where  payment  must  be  made  for  the 
articles  so  taken?" 

It  is  very  clear  that  the  appropriation  of  $10,000  made  in  the 
act  of  March  1, 1899  (30  Stat.,  951),  "  to  investigate  the  adultera- 
tion of  foods,  drugs,  and  liquors,  when  deemed  by  the  Secretary 
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of  Agriculture  advisable,"  is  exclusively  available  for  all  proper 
expenditures  necessary  to  carry  out  the  objects  of  the  act,  and 
hence  if  the  owners  or  consignees  are  to  be  reimbursed  for  the 
samples  taken,  such  payments  are  a  proper  charge  against  the 
appropriation. 

As  to  the  question  of  reimbursement,  it  may  be  said  that 
while  no  specific  provision  is  made  in  the  law  for  payment  for 
samples  taken  for  inspection  or  analysis,  it  is  entirely  reasona- 
ble to  presume  that,  in  cases  where  the  articles  are  found  to  be 
pure,  Congress  intended  that  they  should  be  returned  in  good 
condition  without  loss  to  the  owner,  or  that,  if  permanently 
taken,  they  should  be  paid  for  at  their  fair  market  value.  In 
cases  where  the  analyses  show  that  the  articles  are  dangerous 
to  health,  I  am  of  the  opinion  that  the  samples  should  not  be 
paid  for,  since  the  act  itself  provides  that  in  such  cases  the 
Secretary  of  the  Treasury  shall  refuse  delivery  to  the  con- 
signee of  the  goods  themselves. 


REIMBURSEMENT  OF  THE  STATE   OF  NEW  YORK. 

The  State  of  New  York  is  entitled  to  reimbursement  for  payments  made 
for  the  compensation,  according  to  agreement,  of  the  general  staff 
officers  of  the  National  Guard  of  the  State  as  agents  of  the  governor 
in  aiding  the  United  States  in  raising  the  Volunteer  Army  for  the  war 
with  Spain,  and  for  their  transportation,  subsistence,  and  other  travel- 
ing expenses  while  so  engaged;  and  for  the  cost  of  transportation, 
subsistence,  and  other  traveling  expenses  of  an  officer  of  the  Regular 
Army  who  was  detailed  for  duty  with  said  National  Guard  as  the 
agent  of  the  governor  in  rendering  such  aid. 

(Decision  by  Comptroller  Tracewell,  February  17, 1900.) 

The  Auditor  for  the  War  Department  submits  the  following 
decisions : 

"In  the  examination  of  vouchers  Nos.  264,  298, 310,  501, 513, 
521, 529, 530,  and  656  of  the  claim  of  the  State  of  New  York  for 
reimbursement  under  the  acts  of  July  8, 1898  (30  Stat.,  730). 
and  March  3, 1899  (30  Stat.,  1356),  the  question  arises  as  to 
whether  or  not  under  said  acts  reimbursement  can  legally  be 
made  for  the  pay,  subsistence,  trausportatiou,  and  miscellaneous 
expenses  of  staff  officers  of  the  National  Guard  or  organized 
militia  who  were  not  presented  for  muster  into  the  Volunteer 
Army  of  the  United  States,  and  for  subsistence,  transportation, 
and  miscellaneous  expenses  paid  to  an  officer  of  the  Regular 
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Army  of  the  United  States  detailed  for  duty  with  the  New 
York  National  Guard. 

"  Said  vouchers  are  representative  of  a  large  number  of  vouch- 
ers in  the  claim  of  the  State  of  New  York  now  pending  in  this 
office,  and  the  questions  raised  are  involved  in  the  claims  of 
other  States  for  reimbursement  under  said  acts. 

"1.  I  am  of  the  opinion,  and  so  decide,  that  pay  proper  paid 
to  staff  officers  of  the  National  Guard  or  organized  militia  of 
any  State  or  Territory  for  services  in  organizing  and  equipping 
volunteers  for  war  with  Spain  can  not  legally  be  reimbursed 
under  the  act  of  March  3, 1899,  in  cases  where  said  officers  were 
not  accepted  into  the  Volunteer  Army  of  the  United  States  or 
rejected  by  a  medical  examiner  or  mustering  officer,  such  reim- 
bursement being  prohibited  by  the  first  proviso  of  said  act. 

"  2.  I  am  of  the  opinion,  and  so  decide,  that  the  reasonable 
costs,  charges,  and  expenses  incurred  by  said  officers  and  paid  by 
the  governor  of  any  State  or  Territory,  or  his  duly  authorized 
agent  or  agents,  while  the  officers  were  engaged  in  aiding  the 
United  States  to  raise  the  Volunteer  Army  in  the  war  with 
Spain  by  subsisting,  clothing,  supplying,  equipping,  paying,  or 
transporting  men  of  their  State  or  Territory  who  were  after- 
wards accepted  into  said  Army,  can  legally  be  reimbursed 
under  the  acts  of  July  8, 1898,  and  March  3, 1899,  whether  the 
officers  were  or  were  not  (themselves)  accepted  into  the  Volun- 
teer Army,  such  reimbursement  being  provided  for  in  said  acts. 

"3.  1  am  of  the  opinion,  and  so  decide,  that  the  cost  of  the 
transportation  of  said  officers  while  engaged  in  aiding  the  United 
States  to  raise  the  Volunteer  Army  in  the  war  with  Spain  by 
subsisting,  clothing,  supplying,  equipping,  paying,  or  trans- 
porting men  of  their  State  or  Territory  who  were  afterwards 
accepted  into  said  Army,  can  legally  be  reimbursed  under  the 
acts  of  July  8, 1898,  ana  March  3, 1899,  when  said  cost  is  a 
necessary  and  reasonable  expense  incident  to  so  aiding  the 
United  States,  whether  said  officers  were  (themselves)  accepted 
into  the  Volunteer  Army  or  not,  the  restriction  upon  the  trans- 
portation referred  to  in  the  act  of  July  8, 1898,  being  only  upon 
the  transportation  of  the  men  of  any  State  or  Territory  who 
were  afterwards  accepted  into  the  Volunteer  Army. 

"4.  I  am  of  the  opinion,  and  so  decide,  that  the  cost  of  the 
subsistence  of  staff  officers  of  the  National  Guard  or  organized 
militia  of  any.State  or  Territory  while  said  officers  were  engaged 
as  the  duly  authorized  agents  of  the  governor  of  such  State  or 
Territory  in  aiding  the  United  States  to  raise  the  Volunteer 
Army  in  the  war  with  Spain  by  subsisting,  clothing,  supplying, 
equipping,  paying,  or  transporting  men  or  their  State  or  Terri- 
tory who  were  afterwards  accepted  into  said  Army,  and  while 
said  officers  while  so  engaged  were  not  traveling  under  orders 
in  the  performance  of  the  aforesaid  duties,  is  not  a  necessary 
and  reasonable  expense  incident  to  so  aiding  the  United  States, 
and  therefore  can  not  legally  be  reimbursed  under  the  acts  of 
July  8,  1898,  and  March  3, 1899,  whether  said  officers  were 
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accepted  into  the  Volunteer  Army  or  not,  such  reimbursement 
being  prohibited  by  necessary  implication  of  the  first  proviso 
of  the  act  of  March  3, 1899,  and  by  section  3  of  said  act. 

"5.  I  am  of  the  opinion,  however,  and  so  decide,  that  the 
cost  of  meals  and  lodging  of  said  officers  while  traveling  under 
orders  in  the  performance  of  the  aforesaid  duties  is  a  neces- 
sary and  reasonable  expense  incident  to  aiding  the  United 
States  to  raise  the  Volunteer  Army  in  the  war  with  Spain  in 
the  several  way  b  above  specified,  and  that  therefore  reimburse- 
ment may  be  made  of  the  cost  thereof,  under  the  acts  of  July 
8,  1898,  and  March  3,  1899. 

"6.  I  am  of  the  opinion,  and  so  decide,  that  the  cost  of  the 
subsistence  and  transportation  and  the  miscellaneous  expenses 
of  an  officer  of  the  Regular  Army  of  the  United  States  who 
was  detailed  for  duty  with  the  National  Guard  or  organized 
militia  of  any  State  or  Territory  and  who  while  so  detailed 
became  the  duly  authorized  agent  of  the  governor  of  such  State 
or  Territory  in  aiding  the  United  States  to  raise  the  Volunteer 
Army  in  the  war  with  Spain  in  either  of  the  several  ways 
specified  in  the  act  of  July  8, 1898,  when  such  cost  or  expense 
was  a  necessary  and  reasonable  one  incident  to  so  aiding  the 
United  States,  and  was  incurred  and  paid  by  or  on  behalf  of 
the  governor  of  such  State  or  Territory,  can  legally  be  reim- 
bursed under  the  acts  of  July  8, 1898,  and  March  3,  1899." 

The  decisions  will  be  considered  in  numerical  order. 

The  officers  referred  to  by  the  Auditor  are  understood  to  be 
those  belonging  to  the  general  staff  of  the  National  Guard  or 
organized  militia  of  the  State  who  were  not  presented  for 
muster,  ob  ever  accepted  or  mustered  into  the  volunteer  service 
of  the  United  States,  but  who  rendered  service  as  employees 
or  agents  of  the  governor  in  aiding  him  in  raising  the  Volun- 
teer Army  of  the  United  States.  With  this  understanding  I 
see  no  reason  why  they  might  not  have  been  compensated  for 
that  service  at  any  reasonable  rate  agreed  upon  between  the 
governor  and  themselves.  Furthermore,  I  see  no  reason  why 
the  ordinary  pay  proper  of  each  officer  may  not  have  been 
taken  as  a  fair  measure  of  such  compensation,  provided  such 
was  their  agreement  with  the  governor.  If  so  agreed  upon 
and  paid  by  the  governor,  I  think  reimbursement  may  be  made 
under  the  acts  mentioned.  I  think  that  the  prohibition  found 
in  the  first  proviso  of  the  act  of  March  3, 1899,  supra,  relates 
to  the  services  as  officers  or  members  of  the  National  Guard  or 
organized  militia  or  Naval  Reserves,  but  does  not  prevent 
reimbursement  for  services  rendered  by  those  persons  as  agents 
of  the  governor  in  aiding  him  to  raise  troops  for  the  Volunteer 
Army  of  the  United  States. 
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The  first  decision  is  not  approved. 

The  second  and  third  decisions  are  approved. 

If  the  subsistence  referred  to  by  the  Auditor  in  his  fourth 
decision  has  been  agreed  upon  between  the  governor  and  his 
agents  as  part  of  the  compensation  for  the  services  of  said 
agents,  I  think  that  would  be  a  proper  item  for  reimburse- 
ment  for  reasons  set  forth  in  treating  the  first  decision.  Fur- 
thermore, if  the  subsistence  for  which  a  charge  is  made  is 
included  as  an  item  of  actual  expenses  while  traveling  on  duty 
as  agents  of  the  governor,  this  also  is  a  proper  subject  for 
reimbursement. 

The  fourth  decision  is  not  approved. 

The  fifth  decision  is  approved. 

In  regard  to  the  sixth  decision,  it  may  be  said  that  the 
vouchers  presented  as  the  basis  of  this  case  show  that  the  sub- 
sistence and  miscellaneous  expenses  referred  to  relate  to 
expenses  incurred  while  the  officer  of  the  Eegular  Army  was 
traveling  on  duty  in  aiding  the  governor  in  raising  the  Volun- 
teer Army.  This  is  believed  to  have  been  the  view  taken  of  it 
by  the  Auditor.  With  this  understanding  the  sixth  decision 
is  approved. 


ADDITIONAL  COMPENSATION. 

A  disbursing  clerk  of  the  War  Department  having  a  salary  of  $2,000  per 
year  fixed  by  law  is  not  prohibited  by  section  1765,  Revised  Statutes, 
from  receiving  as  a  clerk  to  the  Chickamanga,  Gettysburg,  Shiloh,  and 
Vicksburg  military  national  parks,  if  duly  appointed  thereto,  such 
compensation  as  may  be  fixed  by  the  Secretary  of  War  therefor. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  February 

20, 1900.) 

I  am  in  receipt  of  a  communication  of  the  0th  instant  from 
the  Assistant  Secretary  of  War,  in  which  he  states  that  yon 
intend  to  appoint  William  S.  Yeatman,  now  disbursing  clerk 
of  your  Department,  at  a  salary  of  $2,000  a  year,  clerk  to  the 
Chickamanga,  Gettysburg,  Shiloh,  and  Vicksburg  military 
national  parks,  for  the  preparation  of  vouchers,  leases,  con- 
tracts, etc.,  and  for  the  disbursement  of  the  appropriations  for 
said  parks,  to  enter  upon  his  duties  as  clerk  to  these  commis- 
sions after  having  filed  his  bonds  and  taken  the  requisite 
oaths,  and  to  receive  as  compensation  such  sum  as  you  may 
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fix,  to  be  paid  him  from  these  appropriations  if  such  appoint- 
ment and  payments  are  legal. 

My  decision  is  requested  upon  the  legality  of  paying  Mr. 
Yeatman  upon  such  appointment,  considering  the  fact  that  he 
is  already  holding  a  position  under  the  Government  as  clerk 
carrying  a  salary  of  $2,000  per  annum. 

On  the  3d  day  of  January,  1899,  upon  the  revision  of  the 
accounts  of  Mr.  Yeatman  in  this  office,  the  action  of  the  Auditor 
for  the  War  Department  was  sustained  wherein  he  disallowed 
a  voucher  in  his  February  account,  1898,  for  $1,486  for  clerical 
services  rendered  by  him  on  account  of  the  Gettysburg  National 
Park  from  August  15, 1893,  to  September  13, 1897,  inclusive, 
at  $30  per  month. 

I  am  of  opinion,  while  not  agreeing  with  all  the  reasons  set 
forth  in  the  decision,  that  the  case  was  decided  correctly. 
Evidently  Mr.  Yeatman  had  performed  the  services  for  which 
he  paid  himself  as  an  extra  duty  assigned  him  as  disbursing 
officer  of  your  Department  by  its  head,  and  not  under  a  sepa- 
rate and  independent  appointment  or  employment. 

It  is  suggested  in  that  decision  that  these  services  performed 
by  Mr.  Yeatman  for  the  commission  were  performed  at  the  seat 
of  Government,  and  because  the  employment  of  Mr.  Yeatman 
was  not  "  authorized  or  payment  therefor  specifically  provided 
in  the  law  granting  the  appropriation,"  as  required  by  the  act 
of  August  5, 1882  (22  Stat.,  255),  section  4  thereof,  he  was  not 
authorized  to  be  paid  therefor. 

Even  if  these  commissions  were  technically  part  of  your 
Executive  Department,  or  bureaus  or  offices  thereof— of  which 
I  have  serious  doubts — the  language  of  the  appropriations 
therefor  gives  sufficient  authority  to  employ  clerical  forces 
therein.  The  language  of  oue  of  these  appropriations — for  the 
present  fiscal' year — is  as  follows: 

"Chickamauga  and  Chattanooga  National  Park:  For  com- 
pensation and  expenses  of  two  civilian  commissioners  and  the 
assistant  in  historical  work;  maps,  surveys,  clerical  and  other 
assistance,  messengers,  office  expenses,  and  all  other  necessary 
expenses;  foundations  for  State  monuments,  mowing;  histor- 
ical tablets,  iron  and  bronze;  iron  gun  carriages;  for  roads 
and  their  maintenance,  restoring  the  park  after  its  use  for  mo- 
bilizing troops,  and  for  the  purchase  of  land  already  authorized 
by  law ;  in  all,  sixty  thousand  dollars.7'  (Act  of  March  3, 1899, 
30  Stat.,  1105.) 

If  you  are  not  empowered  to  fix  the  compensation  of  the 
clerical  assistance  necessary  to  enforce  the  objects  of  the  act, 


Digitized  byLjOOQlC 


ADDITIONAL  COMPENSATION.  685 

the  law  would  be  a  dead  letter  and  nugatory.  Such  a  con- 
struction should  not  be  given  an  act  when  it  can  possibly  be 
avoided.  The  intention  of  Congress  was  no  doubt  to  pass  an 
effective,  not  an  ineffective,  act  relative  to  these  parks. 

The  position  of  clerk  to  these  commissions  is  not  incompati- 
ble with  the  duties  which  Mr.  Yeatman  is  required  to  perform 
as  disbursing  officer  of  your  Department.  If  he  is  prohibited 
from  receiving  a  second  compensation,  it  is  by  virtue  of  sec- 
tion 1765  of  the  Revised  Statutes,  which  reads: 

"  No  officer  in  any  branch  of  the  public  service,  or  any  other 
person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or 
regulations,  shall  receive  any  additional  pay,  extra  allowance, 
or  compensation,  in  any  form  whatever,  for  the  disbursement 
of  public  money,  or  for  any  other  service  or  duty  whatever, 
unless  the  same  is  authorized  by  law,  and  the  appropriation 
therefor  explicitly  states  that  it  is  for  such  additional  pay,  extra 
allowance,  or  compensation." 

If  this  were  a  question  of  first  impression,  I  should  be  inclined 
to  take  the  view  originally  taken  by  Attorney-General  Black, 
that  it  was  the  plain  purpose  of  Congress,  by  the  enactment 
of  sections  1763,  1764,  and  1765  of  the  Revised  Statutes,  to 
prohibit  a  person  holding  an  office  or  employment  under  the 
Government,  carrying  with  it  a  fixed  salary,  or  where  his  pay 
or  emoluments  were  fixed  by  law,  from  receiving  any  addi- 
tional pay  or  compensation  unless  specifically  by  name  author- 
ized by  Congress. 

As  I  understand  the  matter,  the  interpretation  of  section 
1765  is  not  an  open  question.  The  Supreme  Court,  in  the  case 
of  Saunders  v.  United  States  (120  U.  S.,  126),  has  not  only 
decided  affirmatively  what  this  section  does  mean,  but  has 
decided  what  it  does  not  mean  in  the  following  language: 

"But  that  they  [referring  to  the  two  acts  from  which  it  is 
made  up]  have  no  application  to  the  case  of  two  distinct 
offices,  places,  or  employments,  each  of  which  has  its  own 
duties  and  its  own  compensation,  which  offices  may  both  be 
held  by  one  person  at  the  same  time." 

There  is  nothing  in  the  language  of  this  section  to  indicate 
that  the  salary,  if  an  office,  or  the  compensation,  if  simply  an 
employment,  authorized  by  law  should  be  exactly — that  is  to 
to  say,  the  amount  thereof—  fised  by  law.  Neither  do  I  under- 
stand that  section  1765,  independently  of  what  the  Supreme 
Court  says,  makes  any  further  or  different  requirements  rela- 
tive to  this  matter.    This  section  requires  that  the  duties  or 
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services  be  authorized  by  law,  and  that  the  appropriation 
explicitly  state  that  it  is  applicable  to  the  payment  thereat 
The  appropriation  for  clerical  services  fof  these  commissions 
fulfills  each  of  these  requisites. 

Under  the  doctrine  of  the  decision  of  the  Supreme  Court  as 
above  quoted,  and  a  later  decision  of  this  office  (5  Gomp. 
Dec,  9),  I  find  no  legal  reasons  why  you  should  not  pay  Mr. 
Yeatman  such  sum  as  you  may  fix  for  his  services  as  clerk  to 
these  commissions  under  your  separate  and  independent 
appointment. 


NEGLECT  OF  A  DEPUTY  OOLLECTOB  OF  I3TTEBNAL 
REVENUE  TO  MAKE  A  RETURN  OF  A  SPECIAL 
TAX. 

A  broker  and  commercial  broker  who  neglected  to  make  before  July  31, 
1898,  a  return  of  a  special  internal-revenue  tax  to  which  he  was  liable, 
as  required  by  section  3173,  Revised  Statutes,  but  who,  as  therein 
provided,  disclosed  his  liability  thereto  to  the  deputy  collector,  whose 
duty  it  was  thereupon  to  make  such  return,  but  who  neglected  to  do 
so,  did  not  become  liable  to  the  penalty  provided  by  section  3176, 
Revised  Statutes,  for  refusing  or  neglecting  to  sign  or  verify  such 
return. 

(Decision  by  Comptroller  Tracewell,  February  21,  1900.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval^  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

A.  D.  Gregory,  of  Marion,  Ind.,  was  engaged  in  the  business 
of  correspondent  of  the  L.  A.  Kinsey  Company,  brokers  and 
commercial  brokers,  of  Chicago,  111.,  in  July,  1898.  During 
the  month  of  July,  1898,  he  did  not  make  a  sworn  return  of  the 
articles  or  objects  charged  with  a  special  tax,  as  provided  by 
section  3173  of  the  Revised  Statutes.  On  January  7, 1899,  he 
paid  a  special  tax  on  his  business  of  $70  and  an  addition 
•thereto,  as  penalty,  of  $35,  which  penalty  was  assessed  under 
the  following  provision  of  section  3176,  Revised  Statutes,  as 
amended  by  section  34  of  the  act  of  August  27, 1894  (28  Stat, 
559)  : 

«•  •  •  rphe  Commissioner. of  Internal  Revenue  shall 
assess  all  taxes  not  paid  by  stamps,  including  the  amount,  if 
any,  due  for  special  tax;  *  *  *  and  in  case  of  a  refusal 
or  neglect,  except  in  cases  of  sickness  or  absence,  to  make  a 
list  or  return,  or  to  verify  the  same  as  aforesaid,  he  shall  add 
fifty  per  centum  to  such  tax."    *    *    * 
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On  February  4, 1899,  he  made  application  for  refundment  of 
the  penalty  paid  by  him,  and  on  September  16, 1899,  his  claim 
was  allowed  by  the  Commissioner  of  Internal  Eevenue  under 
section  3220,  Revised  Statutes. 

The  Auditor  decided  to  disallow  the  claim  on  the  ground 
that  the  penalties  were  collected  with  authority. 

In  his  finding  of  facts  thereon  the  Commissioner  of  Internal 
Kevenue  says: 

"While  he  did  not  make  a  sworn  return,  he  did,  during  the 
month  of  July,  1898,  disclose  to  the  deputy  collector  his  liability 
for  the  special  taxes,  and  it  then  became  the  duty  of  the  deputy 
collector  to  make  out  the  return  and  present  it  to  Mr.  Gregory 
for  signature  and  verification  under  oath.  This  the  deputy 
failed  to  do,  and  the  penalties  should  not  have  been  exacted 
of  Mr.  Gregory." 

Whether  it  was  the  duty  of  the  deputy  collector,  under  the 
facts  in  this  case,  to  make  out  the  return  and  present  it  to  Mr. 
Gregory  for  signature  and  verification,  and  whether  by  reason 
of  his  failure  to  do  so  the  penalties  were  collected  without 
authority,  are  questions  of  law. 

Section  3173  of  the  Revised  Statutes,  as  amended  by  the 
act  of  August  27, 1894  (28  Stat.,  558),  contains  the  following 
provisions: 

"  That  it  shall  be  the  duty  of  any  person  *  *  *  made 
liable  to  any  duty,  special  tax,  or  other  tax  imposed  by  law, 
when  not  otherwise  provided  for,  in  case  of  a  special  tax,  on 
or  before  the  thirty-first  day  of  July  in  each  year  *  *  *  to 
make  a  list  or  return,  verified  by  oath  or  affirmation,  to  the 
collector  or  a  deputy  collector  of  the  district  where  located  of 
the  articles  or  objects  •  •  •  charged  with  a  duty  or  tax 
*  *  *  for  which  such  person  *  *  *  is  liable:  Provided, 
That  if  any  person  liable  to  pay  any  duty  or  tax  •  •  • 
shall  fail  to  make  and  exhibit  a  list  or  return  required  by  law, 
but  shall  consent  to  disclose  the  particulars  of  *  *  *  any 
business  or  occupation  liable  to  pay  any  tax  as  aforesaid,  then, 
and  in  that  case,  it  shall  be  the  duty  of  the  collector  or  deputy 
collector  to  make  such  list  or  return,  which,  being  distinctly 
read,  consented  to,  and  signed  and  verified  by  oath  or  affirma- 
tion by  the  person,  •  •  •  may  be  received  as  the  list  of 
such  person." 

Under  these  provisions  it  was  undoubtedly  the  duty  of  the 
deputy  collector  in  this  case  to  make  such  list  or  return,  and 
until  he  did  so  and  Mr.  Gregory  refused  or  neglected  to  sign 
and  verify  the  same  I  am  of  opinion  that  Mr.  Gregory  did  not 


Digitized  byLjOOQlC 


688  DECISIONS   OF  THE  COMPTROLLER. 

become  liable  to  the  penalty  provided  by  tbe  statute.    I  think, 
therefore,  the  penalty  was  collected  without  authority  of  law. 
The  decision  of  the  Auditor  is  disapproved. 


DEMURRAGE  FOR  DETENTION  PRIOR  TO  ARRIVAL 
AT  WHARF. 

In  the  absence  of  any  special  provision  or  custom  to  the  contrary,  the  lay 
days  provided  in  a  charter  party  for  discharging  cargo  do  not  begin 
to  run  until  the  vessel  has  arrived  at  some  usual  or  suitable  place  of 
discharge. 

(Decision  by  Assistant  Comptroller  Mitchell,  February  23, 1900.) 

Flint  &  Co.,  by  their  attorney,  appeal  from  settlement  dated 
March  17, 1899,  of  the  Auditor  for  the  Navy  Department,  dis- 
allowing their  claim  for  demurrage  for  alleged  detention  of  the 
ship  St.  Frances  in  discharging  a  cargo  of  coal  for  the  Govern- 
ment at  Honolulu,  H.  I.  The  contract  in  this  case  was  entered 
into  June  21, 1898,  and  provided  for  the  shipment  in  the  ves- 
sel named  of  a  cargo  of  about  2,600  tons  of  coal  to  be  furnished 
by  the  Government  from  Lamberts  Point,  Va.,  and  for  its 
delivery,  as  stated  in  the  contract — 

"  On  a  wharf  at  Honolulu,  H.  I.,  or  over  the  rail  of  any 
United  States  ship,  as  the  United  States  consul-general  may 

direct." 

The  clause  relating  to  demurrage  reads  as  follows: 

"  The  Government  to  take  coal  from  vessel  at  the  rate  of  100 
tons  per  day  and  pay  demurrage,  if  any,  at  the  rate  of  8  cents 
per  ton  per  day." 

No  provision  was  made  in  the  contract  relating  to  the  time 
when  the  vessel  should  begin  discharging. 

The  ship  arrived  in  port  at  Honolulu  November  16,  1898, 
and  reported  ready  to  discharge  at  2  p.  m.  of  that  day.  No 
place  of  discharge  was  designated  until  November  29,  and  it 
was  not  until  the  30th  when  the  vessel  began  discharging. 
She  finished  discharging  coal  upon  the  wharf  December  31, 
but  it  was  not  until  January  3  that  all  the  coal  was  taken 
away  from  the  wharf  and  receipted  for  by  the  consul-general 
During  this  time  the  vessel  was  engaged  for  nine  days,  from 
December  21  to  31,  in  taking  on  stiffening,  and  was  not  dis- 
charging coal. 
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Demurrage  is  claimed  upon  the  following  basis:  Whole 
number  of  days  discharging  from  November  16, 1808,  to  Janu- 
ary 3, 1890,  forty-nine,  less  nine  days  while  vessel  was  taking 
on  stiffening,  and  twenty-six  days,  stipulated  lay  days,  leaving 
fourteen  days  for  which  demurrage  is  charged  at  the  rate  of 
8  cents  per  ton  per  day  on  2,507  tons,  the  number  actually 
delivered,  amounting  to  $2,908.64. 

It  will  thus  be  seen  that  the  claimants  have  charged  for 
delay  between  the  arrival  of  the  vessel  and  the  day  when  she 
began  discharging  and  also,  for  the  three  days  after  the  ves- 
sel had  actually  finished  discharging  and  before  all  the  coal 
was  taken  from  the  wharf;  and  have  also  included  Sundays 
in  computing  the  number  of  days  allowed  for  discharging. 

It  is  contended  that  under  the  tenuis  of  the  charter  party  it 
was  the  duty  of  the  Government  to  have  provided  a  proper 
place  of  discharge  as  soon  as  the  vessel  arrived  in  port  and 
reported  ready  for  discharge,  and  that  in  failing  to  do  so  the 
Government  is  liable  for  the  delay  occurring  after  the  arrival 
and  before  going  to  the  dock. 

The  general  rule  here  applicable  is  that  lay  days  provided 
in  the  charter  party  do  not  begin  to  run  until  the  vessel  has 
arrived  at  some  usual  or  suitable  place  of  discharge,  unless 
there  is  a  special  provision  in  the  contract  or  a  custom  of  the 
port  to  the  contrary.  (Aylward  v.  Smithy  2  Lew.,  192;  Hodges 
v.  N.  Y.  and  H.  R.  R.  R.,  46  Conn.,  247;  The  Graftan,  Alcott,  40; 
Irzo  v.  Perkins,  10  Federal  Reporter,  770.) 

By  the  custom  of  the  port  of  Honolulu,  lay  days  do  not 
begin  to  run  until  twenty-four  hours  after  the  ship  is  at  the 
dock  and  ready  to  discharge,  and  vessels  arriving  are  assigned 
to  berths  by  the  harbor  master.   (3  Couap.  Dec,  341 ;  5  id.,  688.) 

The  contract  in  this  case  is  silent  on  the  subject,  and  the 
delay  in  going  to  the  wharf  after  the  vessel  had  arrived  and 
reported  ready  to  discharge  can  not  be  charged  to  the  Govern- 
ment unless  it  was  occasioned  by  some  fault  of  the  Govern- 
ment's agents,  which  is  not  shown  to  have  been  the  case.  The 
stipulation  that  the  cargo  was  to  be  delivered  on  the 
wharf  or  over  the  rail  of  any  United  States  ship  in  port  was 
made  for  the  benefit  of  the  Government  and  did  not  bind  the 
latter  to  receive  the  cargo  upon  a  Government  vessel  if  a 
wharf  was  not  immediately  available.  The  obligation  still 
remained  upon  the  ship  to  discharge  the  cargo  upon  some 
suitable  wharf,  unless  a  vessel  was  designated  upon  which 
22184— Vol.  6-       44 
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delivery  might  be  made.  The  case  of  Clayton  v.  400  Tons  of 
Coal  (20  Federal  Reporter,  799),  cited  by  claimant's  attorney, 
has  no  application.  The  stipulation  in  that  case  was  that  the 
cargo  should  be  discharged  at  a  specified  rate,  "commencing 
twenty-four  hours  after  notice  of  arrival,"  excluding  Sundays 
and  holidays,  with  demurrage  for  detention.  The  clause  provid- 
ing a  time  for  the  beginning  of  lay  days  is  the  distinguishing 
feature  between  that  case  and  the  present  one,  and  had  such 
a  provision  been  iuserted  in  the  present  coutract  the  Govern* 
meut  would  have  been  responsible  lor  the  delay,  whether  its 
officers  were  in  fault  or  not  in  sooner  procuring  a  place  of  dis- 
charge. But  since  no  such  provision  is  contained  in  the  con- 
tract, the  beginning  of  lay  days  must  be  fixed  by  the  general 
rule  or  by  the  custom  of  the  port. 

It  has  further  been  decided  that  Sundays  are  not  to  be 
counted  as  a  part  of  lay  days  in  the  port  of  Honolulu.  (3  Oomp. 
Dec,  337.) 

Assuming,  therefore,  that  lay  days  began  November  30, 
when  the  vessel  began  discharging,  and  counting  out  Sundays 
and  the  nine  days  during  which  the  vessel  was  taking  on  stiff- 
ening, only  twenty  of  the  twenty-six  lay  days  had  expired 
when  the  vessel  finished  discharging  December  31,  and  the  lay 
days  would  not  have  expired  uutil  after  January  3,  the  last 
day  to  which  the  claim  for  demurrage  extends.  Supposing  the 
Government  to  have  been  responsible  for  all  other  delays  the 
vessel  was,  nevertheless,  discharged  in  time,  and  the  claim  for 
demurrage  was  properly  disallowed. 

The  action  of  the  Auditor  is  therefore  affirmed. 


APPLICATION  FOR  THE  REVISION  OP  AN  ACCOUNT 
NOT  FILED  WITH  THE  COMPTROLLER  WITHIN  A 
YEAR. 

The  Comptroller  of  the  Treasury  is  not  authorized  to  revise  an  account 
upon  an  application  which  was  not  li  led  with  the  Comptroller  within 
a  year  after  the  account  had  been  settled  by  the  Auditor,  notwith- 
standing that  such  application  had  been  filed  with  the  Auditor  within 
the  year. 

(Becisionby Assistant  Comptroller  Mitchell, February 24,1900.) 

John  W.  Dorsey,  administrator  of  the  estate  of  Albert  T. 
Shaw,  by  his  attorney,  per  letter  filed  with  the  Auditor  for  the 
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War  Department  June  29,  1897,  and  received  \u  this  office 
August  1, 1898,  appeals  from  the  action  of  the  Auditor  for  the 
War  Department  in  settlement  dated  June  16, 1897. 
Section  8,  act  of  July  31, 1894  (28  Stat,  207),  provides  that— 

"The  balances  which  may  from  time  to  time  be  certified  by 
the  Auditors  to  the  division  of  bookkeeping  and  warrants 

*  *  *  upon  the  settlements  of  public  accounts,  shall  be  final 
and  conclusive  upon  the  Executive  branch  of  the  Government, 
except  that  any  person  whose  accounts  may  have  been  settled 

*  *  *  may  within  a  year  obtain  a  revision  of  said  account 
by  the  Comptroller  of  the  Treasury,  whose  decision  upon  such 
revision  shall  be  final  and  conclusive  upon  the  Executive 
branch  of  the  Government.    •    *    •» 

In  4  Comp.  Bee,  303,  it  was  held  that  within  a  year  from 
the  date  of  settlement  by  an  Auditor  the  right  of  revision  by 
the  Comptroller  is  exclusive,  and  an  Auditor  can  not  reopen 
an  account  so  settled  by  him  within  that  period;  and  that 
after  the  expiratiou  of  a  year  from  the  date  of  settlement  by  an 
Auditor  such  Auditor  has  the  exclusive  right  to  reopen  an 
account  settled  by  himself  or  his  predecessors. 

If  a  person  whose  account  may  have  been  settled  by  an 
Auditor  desires  to  obtain  a  revision  of  said  account  by  the 
Comptroller,  I  am  of  opinion,  and  so  decide,  that  he  must  file 
his  application  for  such  revision  in  the  office  of  the  Comp- 
troller within  a  year  from  the  date  of  the  settlement  of  said 
account  by  the  Auditor,  and  if  he  fails  to  do  so  he  loses  his 
right  to  obtain  such  revision  by  the  Comptroller,  and  the 
Comptroller  is  without  jurisdiction  to  revise  said  account,  and 
such  application  for  revision  should  be  dismissed. 

If  a  person  whose  account  has  been  settled  by  an  Auditor 
files  with  such  Auditor  within  a  year  from  the  date  of  such 
settlement  his  application  to  obtain  a  revision  of  said  account 
by  the  Comptroller,  and  such  Auditor  within  said  year  trans- 
mits said  application  to  the  office  of  the  Comptroller,  I  am  of 
opinion,  and  so  decide,  that  such  application  so  filed  with  the 
Comptroller  is  a  compliance  with  said  statute,  and  should  be 
regarded  in  all  respects  the  same  as  if  such  application  had 
been  filed  originally  in  the  office  of  the  Comptroller;  but  in 
such  case,  if  the  Auditor  neglects  or  fails  to  transmit  said 
application  to  obtain  such  revision  to  the  office  of  the  Comp- 
troller until  after  a  year  from  the  date  of  such  settlement, 
such  person  whose  account  the  Auditor  has  settled  loses  his 
right  to  obtain  such  revision  by  the  Comptroller,  and  the 
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Comptroller  in  «uch  case  is  without  jurisdiction  to  revise  said 
account,  and  such  application  for  revision  should  be  dismissed. 
In  the  case  here  presented  a  settlement  of  claimant's 
account  was  made  by  the  Auditor  for  the  War  Department 
June  16, 1897.  An  application  to  obtain  a  revision  of  said 
account  by  the  Comptroller  was  filed  with  the  Auditor  for  the 
War  Department  June  29,  1897,  but  said  application  was  not 
transmitted  to  the  office  of  the  Comptroller  until  August  1, 
1S98.  I  am  of  opinion,  and  so  decide,  that  the  claimant, 
having  failed  to  file  his  application  to  obtain  a  revision  of  said 
account  by  the  Comptroller  in  the  office  of  the  Comptroller 
within  a  year  from  the  date  of  the  settlement  thereof  by  the 
Auditor,  has  lost  his  right  to  obtain  such  revision,  and  the 
Comptroller  is  without  jurisdiction  to  revise  said  claim,  and 
the  case  is  dismissed. 


REVISION  OP  A  CLAIM  NOT  ACTED   UPON  BY  AN 

AUDITOR. 

An  application  by  the  widow  of  a  deceased  soldier  in  the  war  of  the 
rebellion  to  the  Auditor  for  the  War  Department  for  "  any  and  aU 
arrears  of  pay  and  allowances  whatsoever  that  may  be  due  him  under 
any  and  all  acta  of  Congress,  or  under  any  rulings  or  decisions  of  the 
departments  or  courts  affecting  such  acts,  and  particularly  for  the 
items  of  monthly  pay,  bounty,  clothing,  travel  pay,  subsistence,  serv- 
ant's pay,  servant's  clothing,  extra  travel  pay,  use  and  risk  of  horse, 
commutation  of  rations  and  clothing  while  a  prisoner  of  war,  extra 
pay  for  command  of  company,  or  such  of  these  as  he  may  by  any  act 
or  decision  be  entitled  to  receive,"  is  too  general  and  indefinite  to  con- 
stitute a  claim  against  the  United  States,  and  the  Auditor  having 
refused  to  receive  it  as  a  claim,  the  Comptroller  of  the  Treasury  is  not 
authorized  to  revise  his  action. 

(Decision  by  Comptroller  Tracetcell,  February  27, 1900.) 
On  February  10, 1900,  Mary  C.  Arnold,  widow  of  Benjamin 
I.  Arnold,  deceased,  late  of  Company  E,  Fourth  Illinois  Cav- 
alry; Company  C,  Sixth  Illinois  Cavalry,  and  Company  K, 
Twelfth  Illinois  Cavalry,  war  of  the  late  rebellion,  filed  what 
is  denominated  a  claim  with  the  Auditor  for  the  War  Depart- 
ment, appointing  C.  B.  Wad  lei  gh  as  her  attorney  to  prosecute 
the  same  in  the  Treasury  Department. 

The  statement  therein,  which  is  insisted  upon  by  her  at- 
torney as  presenting  a  proper  claim  for  the  consideration  and 
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action  of  the  Auditor  for  the  War  Department,  is  as  follows 
(it  being  in  printed  form) : 

u  She  hereby  applies  for  any  and  all  arrears  of  pay  and  allow- 
ances whatsoever  that  may  be  due  him  under  any  and  all  acts 
of  Congress  or  under  any  rulings  or  decisions  of  the  Depart- 
ments or  courts  affecting  such  acts,  and  particularly  for  the 
items  of  'monthly  pay,  bounty,  clothing,  travel  pay,  subsistence, 
servant*? pay,  servants1  clothing,  extra  travel  pay,  use  and  risk  of 
horse,  commutation  of  rations  and  clothing  while  a  prisoner  of 
war,  extra  pay  for  command  of  company,1  ox  such  of  these  as  he 
may  by  any  act  or  decision  be  entitled  to  receive." 

The  Auditor,  on  the  15th'  instant,  refused  to  take  up,  con- 
sider, or  audit  such  pretended  claim,  but  on  said  last  mentioned 
date  returned  it  to  her  attorney  with  a  communication,  which 
reads: 

"  The  application  of  the  widow  of  B.  I.  Arnold,  Company  E, 
Fourth  Illinois  Cavalry;  Company  C,  Sixth  Illinois  Cavalry, 
and  Company  K,  Twelfth  Illinois  Cavalry,  is  herewith  returned, 
and  your  attentiominvited  to  circular  No.  539  inclosed." 

This  action  of  the  Auditor  was  in  strict  accordance  with  the 
regulation  previously  issued  by  him,  which  reads: 

"  Hereafter  claims  filed  in  this  office  must  state  specifically, 
in  writing,  wherein  the  Government  is  indebted  to  the  claim- 
ant. If  for  back  pay,  state  the  time,  giving  dates,*  if  for 
bounty,  under  what  particular  act;  if  for  clothing,  under  what 
service;  if  for  travel  pay,  between  what  points.  All  claims 
must  be  certified  to  before  an  officer  authorized  to  administer 
oaths.  We  will  not  file  any  more  •  drag-net'  claims.  Claim- 
ants, both  principal  and  heirs,  who  have  rights,  will  be  fully 
protected  by  this  office.  During  the  past  few  years  more  time 
of  the  clerks  has  been  spent  on  imaginary  claims  than  on  real 
ones,  and  it  is  to  the  end  of  obtaining  more  speedy  settlement 
of  legitimate  claims  that  this  rule  will  be  enforced." 

On  the  21st  instant  Mr.  Wadleigh,  as  the  attorney  for  Mrs. 
Arnold,  filed  an  appeal  in  this  office,  in  which  he  says : 

"Appeal  is  hereby  taken  to  the  Comptroller  of  the  Treasury 
from  the  refusal  of  the  Auditor  for  the  War  Department  to 
receive  the  annexed  application." 

I  take  it  from  the  argument  made  in  support  of  this  appeal 
that  claimant's  attorney  conceives  it  to  be  the  duty  of  the  Audi- 
tor to  make  up  a  statement  of  the  account  between  the  Gov- 
ernment and  this  soldier  as  to  each  of  his  services  upon  any 
and  every  conceivable  claim  or  demand  that  under  any  contin- 
gencies or  state  of  proof  might  be  shown  to  be  due  him,  and 
cerlity  a  balance  thereon,  without  any  allegation  as  to  such 
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item  or  part  thereof  being  due,  being  guided,  and  obtaining  his 
information  solely  from  the  supposed  public  records  showing 
the  state  of  these  accounts.  If  such  records  fail  to  show,  or 
there  are  no  public  records  showing  payment,  then  the  infer- 
ence is  conclusive  that  payment  has  never  been  made,  and  such 
sum  is  due  and  owing  the  original  claimant  or  his  heirs;  in  other 
words,  that  the  entire  amount  is  due  the  claimant  that  he  might 
have  possibly  earned,  or  that  might  become  due  him  because  of 
his  service,  unless  the  records  affirmatively  show  that  there 
has  been  a  settlement  and  payment  thereof. 

Section  8  of  the  act  of  July  31, 1894,  a  part  of  the  act  reorgan- 
izing the  accounting  offices  of  the  Treasury,  empowers  any  per- 
son whose  accounts  may  have  been  settled  by  an  Auditor  and 
the  balances  arising  thereon  certified  to  the  division  of  book- 
keeping and  warrants,  or  to  the  Postmaster  General  in  postal 
accounts,  to  appeal  to  the  Comptroller  of  the  Treasury  for  a 
revision  of  such  settlement  within  one  year  from  the  date  of 
such  certification. 

In  this  case  there  has  been  no  settlement  of  an  account  or 
claim  between  the  Government  and  Mrs.  Arnold  by  the  Audi- 
tor, hence  there  has  been  no  such  action  taken  by  the  Auditor 
as  gives  the  Comptroller  jurisdiction  to  entertain  any  appeal 
for  revision. 

There  is  no  other  provision  of  law  except  said  section  8  grant- 
ing an  appeal  from  the  action  or  nonaction  of  an  Auditor  on  a 
claim  to  the  Comptroller.  This  office  has  only  such  jurisdiction 
and  revisory  power  as  is  conferred  upon  it  by  law.  The  appeal 
will  accordingly  have  to  be  dismissed,  or,  what  would  perhaps 
be  a  more  correct  expression,  I  decline  to  consider  the  same  as 
an  appeal  for  revision  of  a  settled  account  or  claim. 

Were  it  not  for  section  6  of  said  act  reorganizing  the  account- 
ing offices  of  the  Treasury,  which  reads : 

"  Section  two  hundred  and  seventy-one  of  the  Revised  Stat- 
utes is  amended  to  read  as  follows: 

" i  Sec.  271.  The  Comptroller  of  the  Treasury,  in  any  case 
where,  in  his  opinion,  the  interests  of  the  Government  require 
it,  shall  direct  any  of  the  Auditors  forthwith  to  audit  and  settle 
any  particular  account  which  such  Auditor  is  authorized  to 
audit  and  settle.' »    (28  Stat.,  206.) 

I  would  close  this  decision  without  further  comment.  I  can 
not  under  the  law  revise  what  is  here  denominated  a  claim, 
but  which  in  truth  is  merely  a  printed  request  by  the  claimant 
to  take  up  the  records  of  the  service  of  this  soldier,  supposed 'to 
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contain  the  statement  of  his  account,  all  the  acts  of  Congress, 
and  every  decision  of  a  court  bearing  upon  this  class  of 
accounts,  and  from  these  data  state  an  account  and  certify  any 
balance  on  such  investigation  which  may  be  found  in  her  favor 
arising  on  such  statement  of  account,  treating  the  absence  from 
the  records  of  affirmative  evidence  of  payment  as  conclusive 
that  such  payment  has  not  been  made.  If  this  were  the  law 
and  the  rale  which  should  govern  the  accounting  officers  in 
the  statement  of  claims  and  certification  of  balances  thereon 
due  individuals  from  the  Government,  it  would  go  without  say- 
ing that  the  occupation  of  attorneys  for  such  claimants  would 
also  go;  for  why  should  this  claimant,  under  such  circum- 
stances, pay  this  or  any  other  attorney  10  per  centum,  or  any 
other  sum,  for  the  pretended  prosecution  of  a  claim,  when  in 
truth  and  in  fact  said  attorney  does  and  can  possibly  do  noth- 
ing more  in  its  presentation  than  furnish  a  printed  blank,  as  in 
this  case,  requesting  the  accounting  officers  to  state  an  account 
and  certify  a  balance  made  up  entirely  from  the  records! 

While  the  request  in  this  case  for  such  action  by  the  account- 
ing officers  contains  the  appointment  of  Mr.  Wadleigh  as  her 
attorney  to  prosecute  what  is  styled  therein  a  claim  against 
the  Government,  and  an  agreement, to  allow  him  such  fees  as 
are  allowed  by  law  and  fixed  by  the  rules  of  the  Department 
(which  are  10  per  cent),  out  of  any  amount  allowed,  the  same 
under  the  rules  of  the  Department  to  be  paid  to  the  attorney 
and  the  balance  sent  direct  to  the  claimant,  yet  I  am  con- 
strained to  say  that  if  such  a  request  for  an  accounting  can  be 
treated  as  a  valid  claim,  and  if  it  be  the  duty  under  the  law  of 
the  accounting  officers  to  state  an  account  thereunder  and  cer- 
tify as  a  balance  in  favor  of  the  claimant,  any  amount  which 
is  not  affirmatively  shown  by  the  records  in  existence  to  have 
been  actually  paid  the  soldier,  then  it  follows  that  such  agree- 
ment by  the  claimant  to  pay  10  or  any  other  per  cent  to  an 
alleged  attorney  to  perform  purely  imaginary  services  in  its 
presentation  is  a  nudum  pactum  and  without  binding  force  and 
effect  for  want  of  a  consideration,  and  the  Government  would 
be  willfully  and  knowingly  derelict  in  its  duty  toward  its  citi- 
zens, and  a  party  to  a  wrong,  should  it  retain  any  part  of  a 
sum  so  allowed  to  be  paid  an  attorney,  who,  in  the  very  nature 
of  things,  can  not  and  does  not  perform  any  beneficial  services. 

If  this  request  for  the  statement  of  an  account  can  be  prop- 
erly taken  as  the  presentation  of  a  proper  claim,  then  why 
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would  it  not  subserve  the  same  purpose  for  the  claimant  by 
letter  or  otherwise  to  make  the  same  request!  An  attorney 
under  such  conditions  is  as  useless  as  the  fifth  wheel  to  a 
wagon.  But  it  is  uot  true  that  such  request  is  the  presenta- 
tion of  a  valid  claim — such  a  one  as  should  be  considered  with 
a  view  to  allowance;  nor  is  it  true  that  because  there  is  no 
record  on  file  in  the  Departments  that  the  soldier  received  all 
possible  sum*  of  money  that  became  due  and  payable  to  him 
because  of  his  military  service  that  there  arises  a  legal  pre- 
sumption that  such  sum  or  sums  is  still  due  and  unpaid.  It 
must  not  be  forgotten  that  thirty-five  years  have  elapsed  since 
the  close  of  the  war  of  the  rebellion,  and  that  owing  to  the 
very  nature  of  war,  from  captures  of  records  and  other  causes, 
the  complete  records  of  the  accounts  of  an  individual  soldier 
are  in  many  instances  missing  or  very  often  incomplete;  that 
soldiers  were  frequently  sick  in  hospitals  and  on  detached  serv- 
ice and  paid  away  from  their  proper  commands,  and  that  our 
armies  were  in  the  main  purely  volunteer  organizations,  and 
the  records  were  kept  in  a  very  incomplete  and  often  unsatis- 
factory manner.  So  the  rule  has  grown  up  that  the  Govern- 
ment, while  fully  recognizing  its  duty  to  pay  all  valid  claims 
due  its  citizen  soldiery  growing  out  of  the  war  of  the  rebellion 
when  properly  presented  and  proven,  reserves  to  itself  the 
right  to  require  those  asserting  such  indebtedness  to  allege 
with  reasonable  certainty  the  existence  and  attendant  circum- 
stances of  such  indebtedness  and  make  reasonable  proof  in 
the  absence  of  record  evidence  of  the  facts  showing  such 
indebtedness.  The  doctrine  of  stale  claims  is  not  invoked 
against  them,  as  would  ordinarily  be  done  against  claimants  of 
other  classes,  for  the  very  reason  that  they  were  citizen  sol- 
diers, and  that  all  equitable  considerations  should  be  indulged 
toward  them  consistent  with  any  proper  protection  to  the 
Treasury. 

It  is  not  unreasonable  to  demand  of  anyone,  even  though 
such  be  a  favored  one,  that  if  he  assert  an  indebtedness  due 
him  from  the  Government  he  should  assert  with  reasonable  par- 
ticularity on  what  account  it  arises.  If  the  claimant  does  not 
know  this  much,  then  he  does  not  know  enough  to  assert  a 
demand  against  the  Government.  It  is  not  the  right  of  any- 
one to  insist  that  Government  officers,  on  his  general  demand, 
should  examine  acts  of  Congress  and  decisions  of  courts  to 
ascertain  whether  or  not  the  Government  may  possibly  be  in- 
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debted  to  him  in  a  sain  or  amount  of  which  he  does  not  pretend 
to  make  any  affirmation. 

It  seems  to  me  that  the  regulations  made  by  the  Anditor 
relative  to  these  drag-net  claims,  if  a  request  for  a  statement  of 
an  account  on  the  basis  insisted  upon  by  this  claimant  can  be 
dignified  with  the  appellation  of  a  claim,  are  reasonable,  and 
that  an  intelligent  enforcement  of  tbem  by  him  will  not  work 
injuriously  to  bona  fide  claimants,  but  may  tend  to  reduce  the 
emoluments  of  certain  claim  attorneys,  who  have  been  for 
years  collecting  fees  from  persons  for  whom  they  have  per- 
formed no  substantial  services. 

If  the  Auditor,  in  my  judgment,  had  gone  one  step  further 
in  his  office  regulations  and  declared  that  claims  of  this  char- 
acter should  not  be  split  up— that  is  to  say,  that  all  demands  for 
a  single  military  service  should  be  presented  in  a  single  claim 
containing  the  different  items  of  indebtedness — he  would  have 
struck  at  the  very  core  of  the  evil  which  has  caused  his  office 
to  be  thousands  of  claims  in  arrears,  and  for  years  past  has 
occupied  his  force  in  threshing  over  old  straw,  along  with 
searching  for  claims  which  have  their  existence  only  in  the 
imagination  of  claim  attorneys. 

It  would  not  be  to  the  interest  of  the  Government,  nor  to 
that  of  bona  fide  individual  claimants,  for  the  Comptroller  of 
the  Treasury  to  direct  the  Auditor  to  settle  this  particular 
demand  for  the  statement  of  an  account,  treating  it  as  a  proper 
claim  filed  demanding  an  audit. 


ADDITIONAL  TRAVEL  BY  A  MARSHAL,  WHILE 
TRANSPORTING  A  PRISONER,  TO  SERVE  A  SUB- 
P(ENA. 

A  marshal  who,  while  transporting  a  prisoner,  departed  from  the  shortest 
usually  traveled  route,  in  order  to  serve  a  subpoena  on  a  witness,  is 
entitled  to  only  6  cents  per  mile  for  himself  for  the  additional  distance 
so  traveled,  and  not  to  10  cents  per  mile  for  himself  and  the  prisoner 
also. 

A  marshal  who,  in  transporting  a  prisoner,  departed  from  the  shortest 
usually  traveled  route  for  the  purpose  of  returning  to  the  owner  a 
team  hired  from  him  is  not  entitled  to  mileage  for  the  additional  dis- 
tance so  traveled. 

(Decision  by  Comptroller  Trcwewell,  February  28,  1900.) 

Edwin  R.  Durham,  United  States  marshal  for  the  western 
district  of  Missouri,  appeals  from  the  action  of  the  Auditor  for 
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the  State  and  other  Departments  in  the  disallowance  of  certain 
items  in  his  account  settled  by  Auditor's  certificates  Nos. 
57969  and  59468.  The  disallowances  may  be  classified  under 
the  common  head  of  mileage  claimed  for  travel  in  excess  of 
what  would  have  been  necessary  if  made  by  the  shortest 
practicable  or  usually  traveled  route. 

1.  In  one  instance,  being  item  9  of  suspensions  per  certificate 
No.  57969,  the  marshal  having  made  an  arrest,  and  while 
transporting  the  prisoner  departed  from  the  most  direct 
practicable  route  in  order  to  serve  a  subpoena  upon  witnesses 
required  in  the  prosecution  of  the  case.  For  the  additional 
travel  of  12  miles  thus  arising  the  marshal  charged  the  trans- 
portation fee  of  10  cents  per  mile  each  for  himself  and  prisoner, 
which  was  suspended  by  the  Auditor,  and  the  marshal  in  his 
explanation  withdrew  the  claim  for  transportation  and  substi- 
tuted for  it  the  charge  of  6  cents  per  mile  for  travel  to  serve 
the  subpoena.  The  entire  charge  was  finally  disallowed,  and 
the  marshal  having  appealed,  the  Auditor  in  his  report  of  the 
case  to  this  office,  dated  January  20, 1900,  referring  to  the 
uncertainty  and  diversity  of  practice  which  have  long  existed 
on  the  part  of  the  accounting  officers  as  well  as  the  marshals, 
expresses  a  wish  to  obtain  a  decision  by  the  Comptroller  as  to 
what  fees,  if  any,  the  marshal  is  entitled  to  charge  for  the 
additional  mileage. 

In  some  instances  it  has  been  maintained  that  the  deputy 
is  entitled  to  10  cents  a  mile  each  for  the  additional  distance, 
for  himself,  prisoner,  and  guard,  on  the  ground  of  greater 
u  efficiency,  promptness,  and  economy,"  as  compared  with  the 
alternative  courses  of  (1)  making  a  second  trip  to  summon 
witnesses  or  (2)  leaving  the  prisoner  in  charge  of  a  guard 
while  deputy  goes  to  serve  the  subpoena,  and  the  Auditor 
suggests  that  this  contention  is  entitled  to  serious  consider- 
ation. In  other  instances  it  has  been  asserted  that  the 
deputy  is  entitled  to  6  cents  a  mile  only  for  the  additional 
distance,  and  in  others  that  mileage  for  the  additional  distance 
is  not  allowable  at  either  rate. 

In  all  cases  in  which  the  officer  while  traveling  to  serve  a 
writ  or  transport  a  prisoner  departs  from  the  shortest  practi- 
cable route  it  is  incumbent  on  him  to  give  substantial  reasons 
for  such  a  course  founded  on  physical  obstructions,  or  the  fail- 
ure of  transportation  facilities,  or  the  urgency  of  the  public 
service.    In  certain  cases  the  saving  of  valuable  time  may  be 
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shown  to  be  an  element  of  emergency.  On  the  other  hand, 
considerations  of  mere  personal  convenience  to  the  officer  or 
of  economy  either  in  favor  of  the  officer  or  the  Government  will 
not,  as  a  rale,  justify  such  indirect  travel.  A  statement  of  the 
reasons  for  increased  mileage  should  accompany  the  voucher 
for  such  mileage. 

There  appears  to  be  no  decision  of  this  office  authorizing  an 
officer  to  extend  the  travel  necessary  to  serve  or  make  return 
on  one  writ  by  a  departure  to  serve  other  writs  on  the  same 
trip,  and  any  such  ruling  would  seem  to  be  unsupported  by 
express  law  or  necessary  implication.  Such  a  relaxation  of  the 
established  practice,  which  requires  travel  to  be  made  by  the 
shortest  practicable  route,  would  open  the  way  to  gross  abuse, 
upon  which  no  line  of  restriction  could  be  drawn  by  the  ac- 
counting officers.  It  is  especially  to  be  guarded  against  in 
the  case  of  the  transportation  of  prisoners,  in  which  the  very 
liberal  provision  of  10  cents  a  mile  for  each  person  engaged 
including  deputy,  guards,  and  prisoners,  is  made  by  statute, 
so  that  any  additional  mileage,  made  to  serve  a  subpoena  for 
instance,  would  convert  a  charge  of  6  cents  a  mile  for  the 
deputy  alone,  going  to  serve,  into  a  claim  of  10  cents  a  mile 
each  for  deputy,  prisoner,  and  guard.  The  officer  in  his  proper 
discretion  under  certain  circumstances  may  be  justified  or 
required  to  serve  a  subpoena  on  the  same  trip  on  which  the 
arrest  is  made,  but  in  all  such  cases  he  should  be  restricted  to 
the  allowance  of  6  cents  per  mile  for  the  additional  distance. 
To  the  latter  fee,  however,  he  seems  clearly  entitled,  and  he 
should  not  be  deprived  of  it  by  reason  of  his  taking  a  prisoner 
along  with  him  while  going  to  serve  the  subpoena.  It  is  under- 
stood that  the  subpoena  is  returned  immediately,  along  with 
the  prisoner,  to  the  commissioner,  and  the  ruling  of  this  office 
in  re  Compton,  United  States  marshal,  under  date  of  Septem- 
ber 20, 1899,  is  considered  to  have  no  application  to  the  facts 
in  this  case,  expenses  returning  having  been  disallowed  in  the 
Compion  decision,  where  the  return  travel  was  not  made  to 
the  commissioner,  but  only  to  the  deputy's  headquarters. 

The  disallowance  by  the  Auditor  will  therefore  be  modified 
as  indicated,  and  the  marshal  allowed  for  12  miles  additional 
travel  at  6  cents  per  mile,  as  claimed  in  his  explanations. 

2.  Other  items  of  disallowance  by  the  Auditor  in  the  same 
account  relate  to  charges  for  increased  mileage  transporting 
prisoners,  arising  from  the  alleged  necessity  of  returning  the 
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team  used  by  the  deputy  to  the  place  where  the  team  was  hired. 
Such  a  reason  for  departing  from  the  shortest  practicable 
route  is  entirely  personal  to  the  deputy,  based  upon  his  con. 
venience  or  pecuniary  advantage  alone.  The  shorter  route  is 
not  objected  to  for  any  physical  impracticability,  nor  on  the 
score  of  economy  or  other  reason  in  the  interest  of  the  Govern- 
ment. The  very  liberal  fees  allowed  for  transporting  prison- 
ers should  not  be  extended  to  include  such  additional  travel 
Instances  might  arise  in  which  little  or  no  transportation  would 
be  necessary,  as  when  the  arrest  is  made  at  or  near  the  resi- 
dence of  a  commissioner,  and  clearly  in  such  cases  no  fees 
could  be  allowed  for  transporting  a  prisoner  away  from  the 
commissioner  to  return  a  team. 

The  disallowance  of  these  items  by  the  Auditor  will  be  sus- 
tained. 


EXTRA  PAY  TO  OFFICERS  OF  VOLUNTEER  REGI- 
MENTS ORGANIZED  UNDER  THE  ACT  OF  MARCH 

2,  1899. 

Section  14  of  the  act  of  April  22,  1898,  is  applicable  to  the  volunteer  regi- 
ments organized  under  the  act  of  March  2,  1899,  and  officers  of  such 
regiments  discharged  by  direction  of  the  President  on  the  advene 
report  of  a  board  of  officers,  as  provided  in  said  section,  are  entitled 
to  the  one  month's  pay  and  allowances  provided  for  in  said  act.  But 
such  officers  are  not  entitled  to  extra  pay  under  section  1  of  the  act  of 
January  12,  1899. 

(Assistant   Comptroller  Mitchell  to  Paymaster- General  Boies, 
United  States  Army y  February  28, 1900.) 

I  have,  by  your  reference  of  December  26, 1899,  Lieutenant- 
Colonel  George  W.  Baird's  letter  dated  December  23,  1899, 
requesting  an  advance  decision  npon  two  claims  for  extra  pay 
as  follows: 

1.  Alfred  V.  Brown,  first  lieutenant  Forty-fourth  Infantry, 
United  States  Volunteers,  accepted  his  commission  September 
1, 1899,  and  was  discharged  per  Special  Orders,  No.  278,  dated 
Washington,  November  29,  1899,  as  follows: 

"12.  By  direction  of  the  President,  First  Lieut.  Alfred  V. 
Brown,  Forty- fourth  Infantry,  United  States  Volunteers,  hav- 
ing been  found  by  a  board  of  officers  disqualified  for  the  proper 
performance  of  the  duties  of  his  rank,  is  discharged  from  the 
Volunteer  Army  of  the  United  States  by  the  Secretary  of  War, 
to  take  effect  this  date.77 
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2.  Arthur  R.  Jones,  second  lieutenant  Forty-fifth  Id  fan  try, 
United  States  Volunteers,  accepted  his  commission  August 
26, 1899,  and  was  discharged  per  Special  Orders,  No.  277, 
dated  Washington,  November  28, 1899,  as  follows: 

"31.  By  direction  of  the  President,  the  following-named 
officers,  having  been  found  by  a  board  of  officers  physically 
unfit  to  perform  the  duties  of  their  rank,  are  honorably  dis- 
charged from  the  service  of  the  United  States  by  the  Secre- 
tary of  War,  to  take  effect  December  10, 1899: 

"Second  Lieut.  Arthur  B.  Jones,  Forty-fifth  Infantry, United 
States  Volunteers. 

"They  will  proceed  to  their  homes.  The  travel  enjoined  is 
necessary  for  the  public  service." 

Each  officer  claims  one  month's  extra  pay  on  said  discharge. 

Both  officers  served  as  enlisted  men  during  the  war  with 
Spain,  Brown  as  sergeant  of  Company  B,  Second  North  Caro- 
lina Infantry,  from  May  11, 1898,  to  November  10,  1898,  and 
Jones  as  private  and  corporal  in  the  Twentieth  United  States 
Infantry,  from  May  27, 1898,  to  September  17, 1898,  but  said 
services  are  in  no  way  connected  with  the  service  for  which 
extra  pay  is  claimed  and  have  no  material  bearing  upon  the 
claims  now  presented  for  extra  pay  on  discharge  as  commis- 
sioned officers  under  the  orders  above  quoted. 

It  is  represented  that  the  disability  of  Jones  was  the  result 
of  service  in  the  Tropics  under  his  prior  enlistment,  but  that 
is  also  immaterial  to  the  matter  under  consideration. 

The  questions  submitted  are  whether  said  officers,  or  either 
of  them,  are  entitled  to  extra  pay  on  the  discharges  herein 
described,  supra;  and  if  so,  whether  said  extra  pay  is  payable 
under  section  14,  act  of  April  22, 1898  (30  Stat.,  363),  or  under 
section  1,  act  of  January  12, 1899  (30  Stat.,  784). 

Section  14,  act  of  April  22, 1898,  providing  "  for  temporarily 
increasing  the  military  establishment  of  the  United  States  in 
time  of  war,  and  for  other  purposes,"  provides: 

"  That  the  general  commanding  a  separate  department  or  a 
detached  army  is  authorized  to  appoint  from  time  to  time  mil- 
itary boards  of  not  less  than  three  nor  more  than  five  volun- 
teer officers  of  the  Volunteer  Army  to  examine  into  t  Incapacity, 
qualifications,  conduct,  and  efficiency  of  any  commissioned 
officer  of  said  army  within  his  command:  Provided,  That  each 
member  of  the  board  shall  be  superior  in  rank  to  the  officer 
whose  qualifications  are  to  be  inquired  into:  And  provided 
further.  That  if  the  report  of  such  a  board  is  adverse  to  the 
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continuance  of  any  officer,  and  the  report  be  approved  by  the 
President,  such  officer  shall  be  discharged  from  service  in  the 
Voluuteer  Army,  at  the  discretion  of  the  President,  with  one 
mouth's  pay  and  allowances." 

Section  1,  act  of  January  12,  1899,  provides: 

"  That  iu  lieu  of  granting  leaves  of  absence  and  furloughs 
to  officers  and  enlisted  men  belonging  to  companies  and  regi- 
ments of  United  States  volunteers  prior  to  muster  outol  the 
service,  all  officers  and  enlisted  men  belonging  to  voluuteer 
organizations  hereafter  mustered  out  of  the  service  who  have 
served  honestly  and  faithfully  beyond  the  limits  of  the  United 
States  shall  be  paid  two  months9  extra  pay  on  muster  out  and 
discharge  from  the  service,  and  all  officers  and  enlisted  men 
belonging  to  organizations  hereafter  mustered  out  of  the  serv- 
ice who  have  served  honestly  and  faithfully  within  the  limits 
of  the  United  States  shall  be  paid  one  month's  extra  pay  on 
muster  out  and  discharge  from  the  service,  from  any  money  in 
the  Treasury  not  otherwise  appropriated:  Provided,  That  the 
discharge  of  all  officers  and  enlisted  men  from  the  volunteer 
service  of  the  United  States  shall,  as  far  as  practicable,  take 
effect  on  the  date  of  the  muster  out  of  the  organization  to 
which  they  beloug,  and  that  regiments  and  other  independent 
organizations  shall  be  mustered  out  at  camps  within  the  limits 
of  the  United  States  or  at  the  rendezvous  of  the  State,  regi- 
ment, or  independent  organization." 

The  Forty-fourth  and  Forty-fifth  Infantry  United  States 
Volunteers  were  organized  under  section  12,  act  of  March  2, 
1899  (30  Stat ,  979-9*0),  after  the  close  of  the  war  with  Spain, 
and  the  officers  above  mentioned  were  appointed  after  the 
close  of  said  war. 

Said  act  of  March  2,  1899,  authorized  the  President  to — 

"raise  a  force  of  not  more  than  thirty-five  thousand  volunteers 
to  be  recruited  as  he  may  determine  from  the  country  at  large, 
or  from  the  localities  where  their  services  are  needed,  without 
restriction  as  to  citizenship  or  educational  qualifications,  and 
to  organize  the  same  into  not  more  than  twenty-seven  regi- 
ments, organized  as  are  infantry  regiments  of  war  strength  in 
the  Regular  Army,  and  three  regiment*  to  be  composed  of  men 
of  special  qualifications  in  horsemanship  and  marksmanship, 
to  be  organized  as  cavalry  for  service  mounted  or  dismounted. 
•  •  •  That  such  increased  regular  and  volunteer  force  shall 
continue  in  service  only  during  the  necessity  therefor,  and  not 
later  than  July  first,  nineteen  hundred  and  one." 

I  am  of  the  opinion  that  the  provisions  of  section  14,  act  of 
April  22, 1898,  supra,  are  applicable  to  the  volunteer  regiments 
organized  under  the  act  of  March  2,  1899,  supra,  and  that  offi- 
cers of  Buch  volunteer  regiments  discharged  by  direction  of 
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the  President  on  the  adverse  report  of  a  board  of  officers,  as 
provided  in  said  section,  are  entitled  to  the  one  month's  pay 
and  allowances  provided  for  in  said  act. 

It  being  understood  that  the  officers  Alfred  V.  Brown  and 
Arthur  E.  Jones  were  so  discharged,  I  am  of  the  opinion  that 
they  are  entitled  to  one  month's  pay  and  allowances  under  said 
act,  but  are  not  entitled  to  extra  pay  under  section  1  of  the 
act  of  January  12,  1899. 

Said  act  of  January  12, 1899,  had  reference  to  the  organiza- 
tions of  the  Volunteer  Army  brought  into  service  for  the  prose- 
cution of  the  war  with  Spain,  and  it  is  doubtful  whether  it  can 
have  any  application  to  troops  organized  after  the  close  of  the 
war  with  Spain,  but  I  do  not  deem  it  necessary  to  pass  upon 
that  question. 

I  think  it  clear,  however,  that  an  officer  discharged  under 
the  provisions  of  section  14,  act  of  April  22, 1898,  is  not  included 
iu  the  provisions  of  the  act  of  January  12,  1899,  supra. 


PAT  OF  OFFICERS  OF  THE  VOLUNTEER  ARMY 
PRIOR  TO  MUSTER  IN. 

Under  the  act  of  July  7, 1898,  an  officer  is  entitled  to  the  pay  of  the  grade 
or  grades  which  he  held  during  the  period  from  the  day  on  which  he 
was  "enrolled  for  service  in  the  Volunteer  Army  and  joined  for  duty 
therein,  after  having  been  called  for  by  the  governor  on  the  authority 
of  the  President,"  to  the  date  of  his  muster  in. 

(Decision  by  Assistant  Comptroller  Mitchell,  February  28, 1900.) 

The  Auditor  for  the  War  Department  under  date  of  Novem- 
ber 8, 1899,  transmitted  to  this  office  the  following  decision  for 
approval,  disapproval,  or  modification: 

Jesse  E.  Fifer  was  enrolled  April  28, 1898,  and  mustered  in 
as  secoud  lieutenant  Company  F,  Second  Pennsylvania  Volun- 
teers, May  13,  1898,  and  was  mustered  out  with  company 
November  15, 1898.  He  was  paid  as  second  lieutenant  from 
May  13, 1898. 

August  P.  Kunzig  was  enrolled  April  28,  1898,  and  mus- 
tered in  as  captain  Company  K,  Second  Pennsylvania  Volun- 
teers, May  13,  181)8,  and  was  mustered  out  October  25, 1898. 
The  company  muster-out  roll  bears  the  following  indorsement: 
"Commissioned  first  lieutenant  and  regimental  adjutant  May 
6, 1898.  Resigned  May  13, 1898."  He  was  paid  as  first  lieu- 
tenant and  regimental  adjutant  from  May  6  to  12, 1898,  and  as 
captain  from  May  13, 1898. 
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H.  A.  Teufel  was  enrolled  April  28,  1808,  and  mastered  in 
as  second  lieutenant  Company  K,  Second  Pennsylvania  Vol- 
unteers, May  13,  1898,  and  was  mustered  out  with  company 
November  15, 1898.  The  company  muster-out  roll  bears  the 
following  indorsement :  "Enrolled  a  private,  Company  1,  Sec- 
oud  National  Guards  Pennsylvania,  April  28, 1898.  Mastered 
in  as  second  lieuteuant  May  13,  1898,  Company  K,  Second 
Pennsylvania  Volunteers."  The  organization  to  which  this 
officer  belonged  was  brought  into  the  service  under  the  act  of 
April  22,  1898  (30  Stat.,  362). 

The  question  arises  as  to  the  date  from  which  and  the  grade 
in  which  each  of  the  officers  named  is  entitled  to  pay  from  date 
of  enrollment  and  joining  for  duty  to  date  from  which  paid  by 
the  United  Stales.  The  act  of  July  7, 1898  (30  Stat,  721),  pro- 
vides as  follows: 

"That  the  pay  and  allowance  of  all  officers  and  enlisted 
men  of  the  volunteers  received  into  the  service  of  the  United 
States  under  the  Act  of  Congress  approved  April  twenty- 
second,  eighteen  hundred  aud  ninety-eight,  and  the  acts  sup- 
plemental thereto,  shall  be  deemed  to  commence  from  the  day 
on  which  they  had  their  names  enrolled  for  service  in  the  Vol- 
unteer Army  of  the  United  States  and  joined  for  duty  therein 
after  having  been  called  for  by  the  governor  on  the  authority 
of  the  President,  and  all  officers  and  enlisted  men  who  have 
not  been  so  paid  shall  be  so  paid  by  the  Pay  Department  of 
the  Army  out  of  any  moneys  appropriated  for  the  maintenance 
of  the  Army." 

I  am  of  the  opinion,  and  so  decide,  that  under  the  provisions 
of  the  act  of  July  7,  1898,  cited  above,  officers  and  enlisted 
men  entering  the  service  of  the  United  States  under  the  act  of 
April  22, 189S,  are  entitled  to  pay  as  of  the  grade  in  which  they 
are  accepted  into  the  service,  from  the  day  on  which  they  had 
their  names  enrolled  and  joined  for  duty,  aud  I  decide  that 
April  28, 1898,  is  the  date  each  of  the  officers  named  had  his 
name  enrolled  for  service  in  the  Volunteer  Army  of  the  United 
States  and  joined  for  duty  therein  after  having  been  called  for 
by  the  governor  on  the  authority  of  the  President,  and  Unit 
the  officer  first  named  is  entitled  to  pay  as  second  lieutenant 
to  the  date  from  which  paid  by  the  United  States  as  such;  the 
officer  second  named,  to  pay  as  captain  to  the  date  from  which 
paid  by  the  United  States  as  such,  less  amount  received  as 
regimental  adjutant,  and  the  officer  last  uained  to  pay  as  second 
lieutenant  to  the  date  from  which  paid  by  the  United  States  as 
such." 

The  adjutant- general  of  Pennsylvania,  in  a  letter  to  this 
office  dated  January  26, 1900,  reports  as  follows: 

"  Jesse  R.  Fifer,  second  lieutenant  Company  F,  Second  Regi- 
ment Pennsylvania  Volunteer  Infantry,  held  a  commission  as 
second  lieutenant  Company  F,  Second  Regiment  Infantry, 
National  Guard  of  Pennsylvania,  and  was  in  commission  when 
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this  regiment  was  ordered  to  Mount  Gretna,  Pa.,  for  enrollment 
and  service  in  the  Volunteer  Army. 

"August  P.  Kunzig,  who  entered  the  United  States  service 
as  captain  of  Company  K,  Second  Regiment,  Pennsylvania 
Volunteer  Infantry,  was  in  commission  as  first  lieutenant  and 
adjutant,  Second  Regiment  Infantry,  National  Guard  of 
Pennsylvania,  when  that  regiment  was  ordered  to  Mount  Gretna 
April  28, 1898,  for  enrollment  and  service  in  the  Volunteer 
Army  of  the  United  States. 

"  Herman  Anthony  Teufel  was  commissioned  second  lieuten- 
ant Company  K,  Second  Regiment  Pennsyivauia  Volunteer 
Infantry.  He  was  a  private  of  Company  K,  Second  Regiment 
Infantry,  National  Guard  of  Pennsylvania,  when  that  regiment 
was  ordered  to  Mount  Gretna  on  April  28,1898,  for  enrollment 
and  service  in  the  Volunteer  Army. 

"No  change  took  place  in  the  case  of  either  of  the  above- 
named  men  between  April  28,  1898,  and  the  date  of  their 
mnster-in  to  the  United  States  volunteer  service,  May  13, 1898." 

The  Chief  of  the  Record  and  Pension  Office,  in  indorsement 
dated  October  28, 1899,  replying  to  the  Auditor's  request  "for 
Fifer's  rank  from  April  28  to  May  12, 1898,"  said : 

"The  official  records  show  that  Jesse  E.  Fifer  was  enrolled 
(no  rank  at  date  of  enrollment  stated)  April  28, 1898,  and  was 
mustered  into  service  May  13, 1898,  as  a  second  lieutenant  of 
Company  F,  Second  Pennsylvania  Infantry  Volunteers.  The 
muster-out  roll  reports  him  *  commissioned  May  13, 1898,  with 
rank  from  May  5, 1898.' 

"  Fifer  had  no  rank  or  military  status  in  the  service  of  the 
United  States  prior  to  his  muster  into  that  service.  He  was 
not  a  private,  a  noncommissioned  officer,  or  an  officer  during 
any  portion  of  the  period  that  elapsed  between  his  enrollment 
and  his  muster  in.  So  far  as  the  military  establishment  of  the 
United  States  is  concerned,  he  was  merely  a  civilian  during 
this  entire  period,  and  in  this  respect  his  case  differs  in  no  wise 
from  that  of  other  State  volunteers  in  general.  *  Enlistment' 
or  *  enrollment'  for  the  United  States  volunteer  service  is 
merely  an  offer  on  the  part  of  a  citizen  to  enter  that  service, 
but  he  remains  a  citizen  until  his  offer  has  been  accepted  by 
the  United  States,  i muster  in'  by  an  officer  representing  the 
General  Government  being  the  usual  form  of  acceptance  in 
such  cases.  It  is  muster  in  that  transforms  the  citizen  into  the 
soldier  and  gives  him  a  military  status." 

I  do  not  deem  it  necessary,  in  deciding  the  questions  pre- 
sented, to  discuss  the  question  of  the  status  of  volunteer  officers 
and  soldiers  prior  to  muster  into  service,  further  than  to 
observe  that  enlisted  men  of  volunteers  have  been  generally 
recognized  by  the  War  Department  and  by  the  accounting 
officers,  under  laws  as  they  stood  prior  to  the  act  of  April  22, 
±4384— Vol.  6 ±5 
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1898,  as  in  the  service  of  the  United  States  from  date  of 
"enlistment"  or  "enrollment/ without  regard  to  the  date  of 
formal  master  into  service,  which  sometimes  took  place  after 
the  troops  had  been  in  service  and  in  battle.  But  in  consider- 
ing the  rights  of  officers  and  soldiers  of  the  Volunteer  Army 
organized  under  the  act  of  April  22, 1898  (30  Stat.,  361),  to  pay 
and  allowances  under  the  act  of  July  7, 1898,  supra,  the  mus- 
ter in  is  important  only  as  evidence  that  the  officer  or  enlisted 
man  has  been  accepted  into  the  service  of  the  United  States. 

I  am  of  the  opinion  that  under  said  act  of  July  7, 1898,  the 
right  of  an  officer  or  enlisted  man  to  pay  and  allowances  and 
the  rate  of  compensation  he  is  entitled  to  receive  must  be 
determined  by  the  grade  which  he  held  during  the  period  from 
the  day  on  which  he  had  his  name  "enrolled  for  service  in  the 
Volunteer  Army  and  joined  for  duty  therein,  after  having  been 
called  for  by  the  governor  on  the  authority  of  the  President," 
and  that  his  pay  would  be  affected  by  any  proper  change  in 
his  grade  during  the  period  between  the  date  he  joined  for 
duty,  after  having  been  enrolled  for  service,  and  the  date  of  his 
muster  into  service,  in  the  same  manner  as  it  would  be  affected 
by  a  like  change  after  muster  into  service. 

From  the  facts  above  stated  it  appears  that  Jesse  R.  Pifer 
was  a  second  lieutenant  during  the  period  from  the  day  on 
which  he  had  his  name  enrolled  for  service  in  the  Volunteer 
Army  and  joined  for  duty  therein  to  the  date  of  muster  in. 
He  is  therefore  entitled  to  pay  as  second  lieutenant  during 
said  period. 

August  P.  Kunzig  appears  to  have  been  a  first  lieutenant 
and  adjutant  during  said  period,  and  he  is  entitled  to  the  pay 
pertaining  to  that  grade  during  that  period.  The  fact  that  he 
was  appointed  captain  May  13, 1898,  and  mustered  in  as  cap- 
tain on  that  date  does  not  affect  his  rights  in  respect  to  pay 
before  he  was  appointed  captain;  but  in  this  case  the  pay  is 
the  same. 

Herman  A.  Teufel  was  a  private  when  he  had  his  name 
enrolled  for  service  in  the  Volunteer  Army  and  joined  for  duty 
therein,  and  he  is  entitled  to  pay  and  allowances  as  a  private 
from  that  date  to  the  date  on  which  he  was  appointed  second 
lieutenant. 

The  decision  of  the  Auditor  is  disapproved,  and  claims  for 
pay  under  the  act  of  July  7, 1898,  supra,  will  be  settled  in 
accordance  with  the  views  herein  expressed. 
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DEMURRAGE  FOR  DETENTION  WHILE  LOADING. 

Where,  under  a  charter  party  which  contains  no  stipulation  for  the  pay- 
ment of  demurrage  for  detention  of  a  vessel  while  loading,  the  vessel 
is  kept  beyond  a  reasonable  time  in  loading,  the  claim  for  damages  for 
snoh  detention  is  a  claim  for  unliquidated  damages  arising  from  breach 
of  contract,  which  the  accounting  officers  are  not  authorized  to  allow. 

(Decision  by  Assistant  Comptroller  Mitchell,  March  <?,  1900.) 

Flint  &  Go.  appeal  from  the  action  of  the  Auditor  for  the 
Navy  Department  in  settlement  dated  May  27,  1899,  disal- 
lowing their  claim,  amounting  to  $5,878.08,  as  demurrage  for 
the  detention  of  the-ship  Challenger  in  loading  coal  at  Lam- 
berts Point,  Va.,  for  shipment  to  Manila,  P.  I. 

The  claim  arises  out  of  a  contract  of  shipment  with  the 
Bureau  of  Equipment,  Navy  Department,  dated  January  21, 
1899,  the  material  portions  of  which  are  quoted  as  follows: 

"  To  transport  a  cargo  of  about  2,100  tons  of  coal  for  the 
Navy  Department  from  Lamberts  Point,  Va.,  to  Manila,  P.  I. 
(the  Department  to  supply  the  coal),  in  the  American  ship 
Challenger,  at  $6.85  per  ton  freight,  loading  and  discharging  to 
be  done  by  the  ship,  she  to  be  ready  to  load  on  or  about 
February  1  and  to  sail  before  February  15,  weather  permitting. 
•  #  •  •  •  •  • 

"Government  to  take  coal  from  the  vessel  at  the  rate  of 
100  tons  per  day,  according  to  the  custom  of  the  port;  to  pay 
demurrage,  if  any,  at  the  rate  of  8  cents  per  ton  per  day  for 
any  detentions  caused  by  the  Government  in  receiving  coal  at 
the  Above-mentioned  rate." 

Demurrage  is  claimed  under  this  contract  for  detention  in 
loading  from  February  15,  before  which  date  the  vessel  was  to 
.sail,  weather  permitting,  to  March  23, 1898,  when  the  vessel 
finished  loading— 36  days — at  the  rate  of  $163.28  per  day,  being 
8  cents  per  ton  per  day  on  2,014  tons. 

The  claim  was  disallowed  by  the  Auditor  for  the  reason  that 
an  unusual  period  of  stormy  weather  prevented  the  Govern- 
ment from  furnishing  suitable  cargo  sooner  than  it  did,  and 
for  the  further  reason  that  the  time  for  loading  was  not  limited 
by  the  charter  party.  But  it  will  not  be  necessary,  in  view  of 
the  character  of  this  claim,  to  consider  the  grounds  of  disal- 
lowance stated  by  the  Auditor. 

Demurrage,  strictly  speaking,  arises  out  of  a  contract, 
expressed  or  implied,  to  pay  a  certain  amount  for  the  detention 
of  a  vessel  beyond  the  period  allowed  or  contemplated  in  the 
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charter  party  for  loading  or  discharge.  If,  therefore,  a  vessel 
is  detained  beyond  the  stipulated  period,  demurrage  arises,  not 
out  of  a  violated  contract,  but  in  pursuance  of  the  contract 
itself.  It  is  simply  a  hiring  of  the  vessel  for  the  time  beyond 
a  period  during  which  the  vessel  is  furnished  free,  and  there 
is  no  element  of  a  breach  of  contract  in  it. 

The  present  claim  is  not  one  for  demurrage  strictly,  arising 
under  the  contract,  but  for  damages  in  the  nature  of  demurrage 
arising  from  its  breach.  There  was  no  agreement  for  the  pay- 
ment of  anything  if  the  vessel  should  be  detained  in  loading 
beyond  a  reasonable  time,  although  the  charter  party  is  specific 
as  to  demurrage  in  discharging.  It  might  be  implied  as  a  part 
of  the  contract  that  only  reasonable  time  should  be  occupied 
in  loading  the  vessel,  if,  indeed,  the  time  is  not  fixed  by  the 
provision  that  the  vessel  should  be  ready  to  sail  before  Febru- 
ary 15  j  but  there  is  no  agreement  for  compensation  to  the 
owners  in  case  this  time  should  be  exceeded.  Any  claim  on 
this  account  is* one  for  unliquidated  damages  arising  from  a 
failure  on  the  part  of  the  Government  to  comply  with  the  terms 
of  the  contract  of  shipment. 

The  accounting  officers  are  not  authorized  to  allow  it  (5 
Gomp.  Dec.,  770),  and  for  this  reason  the  action  of  the  Auditor 
is  affirmed. 


WAIVER  OP  A  BREACH  OF  CONTRACT. 

Under  a  contract  providing  for  an  annulment  thereof  for  a  breach  of  its 
terms,  a  failure  to  promptly  annul  the  same  upon  notice  of  a  breach 
thereof  constitutes  a  waiver  of  such  breach. 

(Acting  Comptroller  Mitchell  to  Lieut.  Col.  Charles  J.  Aliens 
United  States  Army,  March  5,  1900.) 

I  have  received  your  letter  of  the  17th  ultimo,  asking 
whether  yon  are  authorized  to  pay  A.  M.  Clegg  the  contract 
price,  less  10  per  cent,  for  the  work  actually  done  by  him 
between  September  11  and  December  31, 1899,  under  his  con- 
tract of  September  7, 1899,  for  dredging  in  the  Virginia  chan- 
nel of  the  Potomac  River  at  Washington,  D.  0. 

It  appears  that  this  question  is  presented  because  of  an 
alleged  breach  of  the  contract  by  Mr.  Clegg  in  his  failure  to 
dredge  the  required  number  of  cubic  yards  each  and  every 
month  since  the  date  upon  which  he  was  required  to  commence 
work. 
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The  contract  provides: 

"And  it  is  expressly  stipulated  that  said  Clegg  shall  so 
dredge  and  deposit  not  less  than  fifty  thousand  (50,000)  cubic 
yards  in  each  month  until  the  full  quantity  required  shall 
have  been  dredged  and  deposited,  provided  that  this  amount 
of  dredging  per  month  will  not  be  required  during  the  months 
of  December,  January,  February,  and  March." 

The  contract  also  requires  that  the  work  shall  commence  on 
or  before  September  11, 1809,  and  shall  all  be  completed  on  or 
before  September  1, 1900. 

It  appears  from  the  papers  submitted  that  Mr.  Clegg 
dredged  the  following  number  of  cubic  yards:  September, 
7207;  October,  20148;  November,  15441 ;  December,  14736.  It 
is  therefore  clear  that  Mr.  Clegg  has  not  performed  his  con- 
tract for  the  months  of  September,  October,  and  November, 
respectively. 

The  contract  provides  for  an  annulment  of  the  same  by  you, 
with  the  approval  of  the  Chief  of  Engineers,  in  case  of  a 
breach  thereof.  It  does  not  appear,  however,  that  you  exer- 
cised your  undoubted  right;  although,  as  appears  from  the 
correspondence,  you  were  promptly  and  fully  apprised  of  said 
breaches  at  the  end  of  each  month.  This  being  the  case,  the 
question  arises  as  to  how  far  your  failure  to  exercise  your 
right  of  annulment,  your  permitting  the  contractor  to  go  on 
with  the  work,  and  your  acceptance  of  the  same  under  the 
contract,  may  be  held  to  be  a  waiver  of  the  breaches  men- 
tioned. 

"  Waiver  is  where  one  in  possession  of  any  right,  whether 
conferred  by  law  or  by  contract,  and  of  full  knowledge  of  the 
material  facts,  does  or  forbears  the  doing  of  something  incon- 
sistently with  the  existence  of  the  right  or  of  his  intention  to 
rely  upon  it;  thereupon  he  is  said  to  have  waived  it,  and  he  is 
precluded  from  claiming  anything  by  reason  of  it  afterward." 
(Bishop  on  Contracts,  sec.  792.) 

"A  contract  to  construct  a  bridge  stipulated  that  in  case  the 
contractor  should  not  perform  all  the  work  agreed,  or  in  case 
it  should  appear  that  the  work  was  not  progressing  with  suffi- 
cient speed  or  in  a  proper  manner,  the  owner  might  annul  the 
contract.  Held,  that  a  failure  to  annul  the  contract  within  the 
time  fixed  for  its  performance,  and  the  payment  for  work  done 
after  the  expiration  of  that  period,  was  a  waiver  of  the  right 
to  annul.  Henderson  Bridge  Co.  v.  O'Connor,  88  Ky.,  303;  11 
S.  W^,  18."    (Century  Digest,  vol.  11.  sec.  1181.) 

"  Where  a  party  intends  to  rescind  a  contract  on  the  ground 
of  a  violation  of  it  by  the  other  party,  he  must  do  so  promptly 
and  decidedly  on  the  first  information  of  such  breach.    If  he 
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negotiates  with  the  other  party,  with  knowledge  of  the  breach, 
and  permits  him  to  proceed  with  performance,  it  is  a  waiver 
of  the  right  to  rescind  the  contract  Lawrence  v.  Dale.  3 
Johns.  (N.  Y.)  Oh.,  23."    (Century  Digest,  vol.  11,  sec.  1181.) 

Having  failed  to  annul  the  contract  on  receiving  notice  of 
the  breaches  thereof,  it  must  be  held  that  you  have  waived 
said  breaches  and  are  u  precluded  from  claiming  anything  by 
reason  of  it  afterward."  The  logical  conclusion,  therefore,  is 
that  the  contract  now  stands  as  if  those  breaches  had  not 
occurred,  and  the  contractor  is  entitled  to  be  paid  according 
to  the  terms  of  the  contract  for  the  work  actually  performed 
thereunder. 

It  must  be  understood,  however,  that  the  requirements  of 
the  contract  as  to  the  amount  to  be  dredged  monthly  are  sev- 
erable, and  that  a  waiver  of  a  breach  for  one  or  more  months 
will  not  bar  your  right  to  annul  the  contract  for  a  breach  for 
any  subsequent  month,  provided  the  annulment  is  done  with 
reasonable  promptness  after  receiving  notice  of  said  sub- 
sequent breach.  Furthermore,  the  waiver  of  the  breach  of 
the  monthly  requirements  will  in  no  manner  affect  the  other 
requirement  to  complete  the  whole  work  on  or  before  Septem- 
ber 1, 1900. 

In  the  consideration  of  this  case  I  have  confined  myself  to 
the  single  question  presented,  as  to  the  legal  effect  of  the 
action  or  nonaction  of  the  administrative  officers,  without 
expressing  any  opinion  as  to  the  propriety  of  said  action,  or 
what  its  ultimate  effect  will  be  upon  the  interests  of  the  Uni- 
ted States. 


LONGEVITY  PAT  OF  AS  OFFICER  OF   THE   ARMY 
WHO  EXERCISED  A  HIGHER  COMMAND. 

Where  an  officer  of  the  Army  exercised  a  higher  command,  and,  nnder 
section  7  of  the  act  of  April  26, 1898,  is  entitled  to  the  pay  and  allow- 
ances of  the  grade  appropriate  to  the  command  so  exercised,  and. 
nnder  section  1262,  Revised  Statutes,  is  also  entitled  to  increased  pay 
for  length  of  service,  such  increased  pay  is  to  be  computed  on  the  pay 
of  the  grade  appropriate  to  such  higher  oommand. 

(Decision  by  Acting  Comptroller  Mitchell,  March  10, 1900.) 

The  Auditor  for  the  War  Department  has  transmitted  the 
following  decision  for  approval,  disapproval,  or  modification: 

"In  examination  of  the  claim  (Spanish  War,  No.  12163)  of 
Captain  Franz  Muench,  Company  L,  Fourth  Illinois  Volunteer 
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Infantry,  for  arrears  of  pay  and  allowances,  the  question 
arises  as  to  whether  or  not  said  officer  became  entitled  to 
receive  as  longevity  pay  an  increase  of  ten  per  centum  com- 
puted on  his  pay  as  a  major  during  the  period  he  was  in  com- 
mand of  a  battalion  of  his  regiment,  for  each  five  years  of 
service  entitling  him  to  longevity  pay,  or  only  ten  per  centum 
computed  on  the  yearly  pay  of  the  grade  of  captain,  as  fixed 
by  section  twelve  hundred  and  sixty-one  of  the  Revised  Stat- 
utes, for  each  five  years  of  service  entitling  him  to  longevity 
pay. 

"  It  appears  from  military  records  that  Franz  Muench  served 
as  an  enlisted  man  in  the  Regular  Army  for  a  period  of  five 
years,  from  November  26, 1883,  to  November  25, 1888,  inclusive. 

"In  answer  to  my  inquiry  as  to  whether  or  not  the  officer 
is  regarded  as  having  exercised,  under  assignment  in  orders 
issued  by  competent  authority,  a  command  above  that  pertain- 
ing to  his  grade,  theOhief  of  the  Record  and  Pension  Office,  War 
Department,  has  informed  me  that  the  officer  in  question  was 
placed  in  command  of  the  First  Battalion  of  the  Fourth  Illinois 
Volunteer  Infantry  from  August  25, 1898,  to  September  16, 1898, 
inclusive,  as  per  Special  Orders,  No.  73,  Headquarters  Seventh 
Army  Corps,  Camp  Columbia,  Havana,  Cuba  dated  April  4, 
1899,  issued  under  the  provisions  of  paragraph  I,  General 
Orders,  No.  155,  A.  O.  O.,  1898.  He  also  informed  me  that  the 
officer  in  question  was  assigned  to  the  command  of  the  first 
battalion  of  his  regiment  by  the  colonel  of  the  regiment  in 
orders  dated  August  25, 1898. 

"  It  appears  from  the  officer's  military  history  that  he  was 
enrolled  April  26, 1898,  and  mustered  into  service  as  a  captain 
in  Company  L  of  the  Fourth  Illinois  Volunteer  Infantry  May 
19, 1898,  aud  mustered  out  with  his  company  as  a  captain 
May  2, 1899,  at  Augusta,  Georgia.  It  also  appears  that  in 
Special  Orders,  No.  73,  Headquarters  Seventh  Army  Corps, 
dated  Camp  Columbia,  Havana,  Cuba,  April  4, 1899,  it  was 
announced  under  the  provisions  of  paragraph  I,  General 
Orders,  No.  155,  A.  G.  O.,  1898,  that  Captain  Franz  Muench, 
Fourth  Illinois  Volunteer  Infautry,  was  in  command  of  the  first 
battalion  of  his  regiment  from  August  25  to  September  16, 
1898,  inclusive. 

"Section  7  of  the  act  of  April  26, 1898  (30  Stat.,  365),  pro- 
vided as  follows: 

"'That  in  time  Y>f  war  every  officer  serving  with  troops 
operating  against  an  enemy  who  shall  exercise,  under  assign- 
ment in  orders  issued  by  competent  authority,  a  command 
above  that  pertaiuiug  to  his  grade,  shall  be  entitled  to  receive 
the  pay  and  allowances  of  the  grade  appropriate  to  the  com- 
mand so  exercised :  Provided,  That  a  rate  of  pay  exceeding 
that  of  a  brigadier-general  shall  not  be  paid  in  any  case  by 
reason  of  such  assignment.' 

"It  is  assumed,  for  the  purposes  of  this  decision,  that  under 
the  law  as  stated  and  by  virtue  of  the  facts  as  represented, 
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the  officer  in  question  became  entitled  to  receive  the  pay  and 
allowances  of  the  grade  appropriate  to  the  command  exercised 
by  him  from  August  25, 1898,  to  September  16,  1898,  inclu- 
sive, that  is  to  say,  the  pay  and  allowances  of  the  grade  of 
major. 

"  Section  1292  of  the  Revised  Statutes  provides  as  follows: 

"  '  In  all  matters  relating  to  pay  and  allowances  of  officers 
and  soldiers  of  the  Army  of  the  United  States,  the  same  rules 
and  regulations  shall  apply  to  the  Regular  Army  and  to  vol- 
unteer forces  mustered  into  the  service  of  the  United  States 
for  a  limited  period.' 

"  Section  6  of  the  act  of  April  22, 1898  (30  Stat,  362),  pro- 
vides as  follows: 

"'That  the  Volunteer  Army  and  the  militia  of  the  States 
when  called  into  the  service  of  the  United  States  shall  be 
organized  under,  and  shall  be  subject  to,  the  laws,  orders,  and 
regulations  governing  the  Regular  Army.' 

"Section  1262  of  the  Revised  Statutes  provides  as  follows: 

"'There  shall  be  allowed  and  paid  to  each  commissioned 
officer  below  the  rank  of  brigadier-general,  including  chap- 
lains and  others  having  assimilated  rank  or  pay,  ten  per  centum 
of  their  current  yearly  pay  for  each  term  of  five  years  of 
service ' 

"The  act  of  June  30, 1882  (22  Stat,  118),  provides  as  follows : 

" '  From  and  after  the  first  day  of  July,  eighteen  hundred  and 
eighty-two,  the  ten  per  centum  of  increase  for  length  of  service 
allowed  to  certain  officers  by  section  twelve  hundred  and 
sixty-two  of  the  Revised  Statutes  shall  be  computed  on  the 
yearly  pay  of  the  grade  fixed  by  sections  twelve  hundred  and 
sixty-oue  and  twelve  hundred  and  seventy-four  of  the  Revised 
Statutes.' 

"In  view  of  the  foregoing  facts  and  considerations,  I  am  of 
the  opinion,  and  so  decide,  that  Captain  Franz  Muench  is  not 
entitled  to  receive  as  longevity  pay  from  August  25, 1898,  to 
September  16, 1898,  inclusive,  any  further  increase  of  pay  than 
ten  per  centum  computed  on  the  yearly  pay  of  the  grade  of 
captain  as  fixed  by  section  1261  of  the  Revised  Statutes,  for 
each  five  years  of  service  entitling  him  to  longevity  pay." 

Section  12  act  of  April  22, 1898  (30  Stat,  363),  provides: 

"That  all  officers  and  enlisted  men  of  the  Volunteer  Army, 
and  of  the  militia  of  the  States  when  in  the  service  of  the 
United  States,  shall  be  in  all  respects  on  the  same  footing  as 
to  pay,  allowances,  and  pensions  as  that  of  officers  and  enlisted 
men  of  corresponding  grades  in  the  Regular  Army." 

The  accounting  officers  held  that  the  increased  pay  author- 
ized by  section  1262,  Revised  Statutes,  could  be  computed  only 
on  the  minimum  pay  of  the  grade.    The  Supreme  Court  held, 
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October  term,  1881,  in  case  of  United  States  v.  Tyler  (105  U.  S., 
244)  that  under  said  section  1262,  Revised  Statutes — 

"The  ten  per  centum  is  to  be  computed  on  the  sum  primarily 
fixed  as  such  reduced  pay,  with  the  increase  tor  each  five  years 
previously  earned  added  to  that  sum,  when  its  increase  for  any 
new  period  of  five  years  is  to  be  computed." 

The  manifest  intention  of  the  act  of  June  30, 1882,  supra, 
was  to  stop  the  computation  of  increase  on  increase,  but  I  am 
not  aware  that  it  has  ever  been  construed  to  prevent  the  com- 
putation of  the  increase  on  the  pay  of  the  grade  to  which  the 
pay  and  allowances  of  an  officer  are  assimilated  while  perform- 
ing a  duty  entitling  him  to  pay  of  a  grade  higher  than  that 
which  he  holds  under  his  commission. 

The  phrase  "  the  yearly  pay  of  the  grade  fixed  by  sections 
twelve  hundred  and  sixty-one"  has  been  understood  to  mean 
the  pay  of  the  grade  to  which  the  pay  of  the  officer  is  for  the 
time  being  lawfully  assimilated. 

I  cite  one  case,  representing  the  practice  in  a  variety  of 
oases,  involving  the  principle  under  consideration. 

Section  1,  act  of  July  5, 1884  (23  Stat.,  113),  provides: 

"  That  •  •  •  the  Secretary  of  War  is  hereby  authorized 
to  detail  such  number  of  officers  of  the  line  as  he  may  deem 
necessary  to  serve  as  acting  judge-advocates  of  military 
departments,  who  shall  have  while  on  such  duty  the  rank, 
pay,  and  allowances  of  captains  of  cavalry." 

The  increase  pay  for  length  of  service  under  section  1262, 
Revised  Statutes,  and  the  act  of  June  30,  1882,  supra,  in 
cases  of  officers  detailed  under  said  act  of  July  5, 1884,  has 
been  uniformly  computed  upon  the  pay  of  the  grade  of  captain 
mounted  to  which  their  pay  was  assimilated. 

See  case  of  Lieutenant  Graves  (5  Comp.  Dec,  971),  and  the 
vouchers  on  which  he  was  paid. 

I  am  of  the  opinion  that  an  officer  who  exercised  a  higher 
command,  and  who  is  "  entitled  to  receive  the  pay  and  allow- 
ances of  the  grade  appropriate  to  the  command  so  exercised," 
under  the  provisions  of  section  7,  act  of  April  26,  1898  (30 
Stat.,  365),  if  entitled  to  increased  pay  for  length  of  service, 
under  section  1262,  Revised  Statutes,  and  acts  amendatory 
thereof,  is  entitled  to  compute  said  increase  on  the  pay  of  the 
grade  to  which  his  pay  and  allowances  are  assimilated  under 
said  section  7,  act  of  April  26, 1898. 

Upon  the  facts  stated  Franz  Muench  was  entitled  to  ten  per 
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cent  increase  pay  for  the  time  he  served  as  a  commissioned 
officer  in  the  Fourth  Illinois  Infantry,  Spanish  war,  by  reason  of 
a  prior  service  of  five  years  as  an  enlisted  man  in  the  Army. 
See  section  7,  act  of  June  18,  1878  (20  Stat.,  150),  and  act  of 
February  24,  1881  (21  Stat.,  346).  And  during  the  period  he 
exercised  the  command  of  major,  and  was  entitled  to  the  pay 
and  allowances  of  msyor  under  section  7,  act  of  April  26,  1898, 
he  was  entitled  to  compute  said  increase  on  the  pay  of  the 
grade  of  mqor. 

The  decision  of  the  Auditor  is  disapproved,  and  accounts 
involving  computation  for  increase  pay  in  case  of  officers  exer- 
cising a  higher  command  will  be  settled  in  accordance  with 
the  views  herein  expressed. 


EXTRA  PAY  TO  AN  OFFICER  OF  THE  TEMPORARY 
FORGE  OF  THE  NAVY  APPOINTED  IN  THE  REGIT- 
LAR  NAVY. 

An  officer  of  the  temporary  force  of  the  Navy  in  the  war  with  Spain  who 
was  discharged  before  the  close  of  the  war  by  accepting  an  appoint- 
ment in  the  Regular  Navy  was  discharged  for  his  own  convenience, 
and  he  is  not  entitled  to  extra  pay  for  his  temporary  service. 

(Decision  by  Assistant  Comptroller  Mitchell,  March  14, 1900.) 

Jerome  S.  Chaffee,  formerly  an  assistant  surgeon  in  the 
temporary  force  of  the  Navy  during  the  war  with  Spain, 
appeals  from  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  settlement,  dated  October  28,  1899,  in  disallowing  his 
claim  for  extra  pay  under  the  act  of  March  3, 1899  (30  Stat., 
1228),  based  on  his  service  in  the  temporary  force. 

On  May  2, 1898,  Dr.  Chaffee  was  appointed  an  acting  assist- 
ant surgeon  in  the  United  States  Navy,  and  accepted  the 
appointment  May  3, 1898.  On  July  21, 1898,  he  was  appointed 
an  assistant  surgeon  in  the  Regular  Navy,  and  accepted  this 
appointment  July  27, 1898,  without  having  previously  received 
any  discharge  from  his  first  service.  He  resigned  from  the 
Regular  Navy  to  take  effect  September  18, 1899,  and  this  dis- 
allowance arose  upon  the  final  settlement  of  his  accounts. 
After  his  discharge  from  the  Regular  Navy,  to  wit,  on  December 
20, 1899,  he  applied  for  and  received  a  discharge  certificate 
from  the  temporary  service,  issued  as  of  July  20, 1898,  the  day 
before  his  appointment  to  the  regular  Navy.  This  certificate 
is  in  the  usual  form  of  discharges  from  the  temporary  force, 
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and  purports  to  discharge  him  on  the  date  mentioned  "  in 
accordance  with  the  provisions  of  the  act  of  Congress  approved 
May  4,  1898,  the  exigencies  which  in  the  judgment  of  the 
President  rendered  your  service  necessary  having  terminated." 
He  was  paid  as  assistant  surgeon  from  the  date  of  his  appoint- 
ment in  the  Regular  Navy,  July  21,  to  the  date  of  his  accept- 
ance, July  27. 

Dr.  Chaffee's  second  appointment  had  no  effect  upon  his 
status  as  an  officer  in  the  temporary  force  until  he  accepted 
it.  This  he  was  not  compelled  to  do,  and  such  acceptance 
amounted  to  an  implied  resignation  from  his  first  service  to 
enable  him  to  accept  the  second.  He  was  therefore  discharged 
from  the  temporary  force  of  the  Navy  for  his  owu  convenience, 
and  is  not  entitled  to  the  extra  pay  claimed.  (5  Comp.  Dec., 
877.) 

This  case  is  to  be  distinguished  from  those  of  persons  dis- 
charged from  the  enlisted  service  in  order  to  accept  appoint- 
ments as  commissioned  officers  in  the  same  branch  of  the  serv- 
ice, which  cases  are  treated  as  only  promotions,  and,  in  effect, 
continuations  of  the  former  service.  It  is  also  to  be  distin- 
guished from  the  cases  of  men  whose  enlistments  were  changed 
with  their  consent  from  enlistments  in  the  temporary  force  to 
enlistments  in  the  permanent  force. 


THE  USB  OF  AN  APPROPRIATION  FOR  NEW  APPLI- 
ANCES FOR  THE  PURCHASE  OF  A  CHEMICAL 
ENGINE. 

The  provision  for  "repairs  of  apparatus,  and  new  appliances"  in  the 
appropriation  for  the  fire  department,  District  of  Columbia,  is  not 
applicable  to  the  purchase  of  a  chemical  fire  engine. 

(Comptroller   Traoewell  to  the  Commissioners  of  the  District 
of  Columbia,  March  16, 1900.) 

I  have  received  your  letter  of  the  12th  instant,  asking 
whether  yon  are  authorized  to  use  the  appropriation  for  the 
fire  department,  District  of  Columbia,  contained  in  the  act  of 
March  3, 1899  (30  Stat.,  1057),  and  made  for  "repairs  of  appa 
ratus,  and  new  appliances,"  in  the  purchase  of  a  chemical  fire 
engine. 

You  say,  writing  through  the  chairman  of  the  board : 

44 The  word  i appliance'  I  believe  has  a  sufficiently  wide 
significance  to  admit  of  the  purchase  of  this  machine,  but  I 
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beg  to  submit  the  question  to  you  for  your  consideration.  On 
some  occasions  in  the  past  I  believe  hose  reels  and  sometimes 
pieces  of  apparatus  have  been  purchased  out  of  this  appropri- 
ation, but  for  the  large  expenditures,  such  as  trucks  and 
heavy  engines  and  larger  chemical  machines,  specific  appro- 
priations have  been  made  because  the  usual  appropriations 
have  not  been  sufficiently  large." 

If  the  appropriation  stood  alone,  or  if  it  were  made  for  the 
first  time,  it  would  perhaps  be  admissible  to  give  to  the  word 
"appliances"  the  meaning  suggested  by  you,  and  to  hold  that 
the  appropriation  is  available  for  the  purchase  of  any  new 
appliance  for  the  extinction  of  fire;  but  the  clause  making  the 
appropriation  must  be  read  in  the  light  of  the  rest  of  the  act> 
and  of  similar  appropriations  for  the  same  objects. 

In  another  and  primary  sense  the  word  appliance  means  a 
thing  used  in  connection  with  something  already  in  existence 
(a  machine  with  its  appliances : "  Webster),  and  a  careful  read- 
ing of  the  appropriations  made  for  the  fire  department  for 
many  years  convinces  me  that  the  word  must  be  so  construed. 
Since  1885  the  appropriation  acts  have  each  year  contained  an 
appropriation  for  "  repairs  to  apparatus,  and  new  appliances," 
and  yet  these  same  acts  contain  numerous  specific  appropria- 
tions for  the  purchase  of  new  engines,  new  trucks,  and  new 
hose  carriages.  It  is  true  that  in  many  cases  the  amount  pro- 
vided for  the  new  apparatus  is  in  excess  oi  the  appropriation 
for  repairs  and  appliances,  but  in  many  cases  specific  author- 
ity is  given  to  purchase  a  hose  carriage  or  a  chemical  engine 
at  a  price  well  within  the  amount  of  that  appropriation. 

From  this  it  would  appear  to  have  been  the  intention  of  Con- 
gress from  the  beginning  to  provide  specifically  for  any 
increase  of  the  fire  department  in  the  way  of  new  engines  or 
apparatus,  and  this  belief  is  strengthened  by  the  fact  that  for 
several  years  past  appropriations  for  steam  engines,  chemical 
engines,  trucks,  and  hose  carriages  have  been  placed  by  Con- 
gress under  a  specific  subhead  of  appropriation  for  "Increase^ 
fire  department,"  and  appropriations  for  these  objects  have 
been  supplemented  by  specific  provision  for  places  to  house 
and  force  to  man  the  additional  apparatus. 

For  the  reasons  given  above  I  am  of  the  opinion,  and  so 
decide,  that  there  is  no  authority  for  the  purchase  of  the  chem- 
ical engine  to  which  you  refer. 
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JURISDICTION  OP  ACCOUNTS  FOR  JUDGMENTS  OP 
THE  COURT  OP  CLAIMS  RELATING  TO  INDIANS. 

The  provision  in  the  act  of  July  31, 1894,  that  the  Auditor  for  the  State 
and  other  Departments  shall  examine  all  accounts  relating  to  Judg- 
ments of  the  Court  of  Claims  makes  more  specific  provision  for  the 
examination  of  an  account  for  a  judgment  of  that  court  in  favor  of 
the  New  York  Indians  than  is  made  by  the  provision  therein  that  the 
Auditor  for  the  Interior  Department  shall  examine  all  accounts  relating 
to  Indians,  and  it  is  exclusively  applicable  thereto. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Treasury , 
March  16, 1900.) 

By  your  indorsement  dated  February  23, 1900,  on  my  decision 
of  June  8, 1899  (5  Oomp.  Dec.,  893),  relating  to  the  payment  of 
interest  on  a  judgment  by  the  Court  of  Claims  in  favor  of  the 
New  York  Indians,  under  the  treaty  of  Buffalo  Creek  of  Jan- 
uary 15, 1838,  for  the  value  of  lands  in  Kansas  set  apart  for 
these  Indians  and  subsequently  sold  by  the  United  States, 
which  judgment  was  appealed  by  the  United  States  and  dis- 
missed by  the  Supreme  Court,  you  request  my  decision  of  the 
question  whether — 

"this  judgment  should  be  paid  under  the  jurisdiction  of  the 
Department  of  the  Interior  through  the  Auditor  for  the  Interior 
Department,  notwithstanding  the  provisions  of  the  act  of 
July  31, 1894  (28  Stat.,  206),  that  the  Auditor  for  the  State  and 
other  Departments  shall  receive  and  examine  all  accounts  of 
•    •    •    the  Court  of  Claims  and  its  judgments; " 

and  also  upon  the  question  of  the  effect  of  the  provision  in  the 
act  of  January  28, 1893  (27  Stat.,  426),  that  in  any  judgment 
the  Court  of  Claims  may  render  against  the  United  States  "  in 
favor  of  said  claimants  interest  shall  not  be  allowed." 

For  convenience  the  latter  question  will  be  considered  first. 

The  act  of  January  28, 1893,  supra,  contains  the  following 
provisions: 

"That  jurisdiction  is  hereby  conferred  on  the  Court  of  Claims 
to  hear  and  enter  up  judgment  as  if  it  had  original  jurisdiction 
of  said  case,  the  claim  of  the  New  York  lodians,  being  those 
Indians  who  were  parties  to  the  treaty  of  Buffalo  Creek,  New 
York,  on  the  fifteenth  of  January,  eighteen  hundred  and  thirty- 
eight,  against  the  United  States,  growing  out  of  the  alleged 
unexecuted  stipulations  of  said  treaty  on  the  part  of  the  United 
States.  *  •  •  But  in  any  judgment  it  may  render  against 
the  United  States,  in  favor  of  said  claimants,  interest  shall  not 
be  allowed."    •    •    • 
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The  provision  prohibiting  the  allowance  of  interest  is  by  its 
terms  restricted  to  an  allowance  of  interest "  in  any  judgment" 
the  Court  of  Claims  "may  render  *  #  #  in  favor  of  said 
claimants."  This,  I  think,  refers  to  the  allowance  of  interest 
oil  the  amount  found  due  said  claimants  from  the  date  when 
their  right  thereto  accrued  to  the  date  of  the  judgment  in  their 
favor,  but  does  not  refer  to  the  allowance  of  interest  under  the 
act  of  September  30, 1890  (26  Stat.,  537),  on  judgments  in  favor 
of  claimants  which  have  been  appealed  by  the  United  States 
and  affirmed  by  the  Supreme  Conrt.  The  allowance  of  interest 
under  this  latter  act  is  not  made  by  the  Court  of  Claims  in  its 
judgments,  but  is  a  statutory  right  to  which  all  claimants  whose 
cases  come  within  the  terms  of  its  provisions  are  entitled.  The 
two  provisions  are  distinct  and  relate  to  different  objects,  and 
I  do  not  think  there  is  any  conflict  between  them. 

The  question  whether  the  act  of  July  31, 1894,  supra,  pro- 
vides that  the  account  for  the  judgment  of  the  Court  of  Claims 
in  this  case  shall  be  settled  by  the  Auditor  for  the  State  and 
other  Departments,  or  by  the  Auditor  for  the  Interior  Depart- 
ment, will  now  be  considered. 

This  act  provides  that — 

"The  Auditor  for  the  State  and  other  Departments  shall 
receive  and  examine  *  *  #  all  accounts  relating  to  the 
•    *    •    Court  of  Claims  and  its  judgments."    •    •    • 

This  provision,  standing  alone,  would  leave  no  room  for 
doubt,  for  it  specifically  provides  that  the  Auditor  for  the 
State  and  other  Departments  shall  examine  all  accounts  relat- 
ing to  judgments  of  the  Court  of  Claims.  But  it  is  equally 
clear  that  other  provisions  in  the  same  act,  which  confer  juris- 
diction upon  the  other  auditors  of  the  Treasury,  are  prima 
facie  of  equal  force,  and  that  all  of  these  provisions  must  be 
read  together.  And  it  has  been  suggested  that  the  provision 
relating  to  the  Auditor  for  the  Interior  Department,  that  he 
"shall  receive  and  examine    *    *    *    all  accounts  relating  to 

*  *  *  Indians,"  confers  upon  him  jurisdiction  of  this 
case,  as  an  account  which  relates  to  Indians,  and  takes  it  out 
of  the  jurisdiction  of  the  Auditor  for  the  State  and  other 
Departments.  But,  if  this  were  true,  it  might  also  be  said 
that  the  provision  that  the  Auditor  for  the  Post-Office  Depart- 
ment shall  examine  all  accounts  relating  to  the  transportation 
of  the  mails  confers  upon  him  jurisdiction  of  judgments  of  the 
Oourt  of  Claims  relating  to  the  transportation  of  the  mails. 
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And  likewise  of  the  provisions  that  the  Auditor  for  the  War 
Department  shall  examine  all  accounts  relating  to  the  military 
establishment,  armories,  arsenals,  rivers,  and  harbors,  the 
Military  Academy,  etc ;  that  the  Auditor  for  the  Navy  Depart- 
ment shall  examine  all  accounts  relating  to  the  naval  estab- 
lishment, Marine  Corps,  Naval  Academy,  etc.;  that  the 
Auditor  forthe  Treasury  Department  shall  examine  all  accounts 
relating  to  the  customs  service,  internal  revenue,  mints,  assay 
offices,  the  Coast  and  Geodetic  Survey,  the  Revenue-Cutter 
Service,  the  Life-Saving  Service,  the  light-House  Board,  the 
Marine  Hospital  Service,  the  Steamboat-Inspection  Service, 
public  buildings,  immigration,  navigation,  the  secret  service,  the 
Alaskan  fur-seal  fisheries,  etc.  If  such  a  construction  were 
adopted  accounts  for  judgments  of  the  Court  of  Claims  relat- 
ing to  all  these  various  branches  of  the  public  service  would 
be  taken  out  of  the  operation  of  the  provision  requiring  the 
Auditor  for  the  State  and  other  Departments  to  examine  such 
accounts,  which  would  practically  render  that  provision  nuga- 
tory. But,  when  all  these  provisions  are  construed  together, 
I  think  there  can  be  no  doubt  that  the  provision  that  the 
Auditor  for  the  State  and  other  Departments  shall  examine  all 
accounts  relating  to  judgments  of  the  Court  of  Claims  makes 
more  specific  provision  for  the  examination  of  this  class  of 
accounts  than  is  made  by  the  provisions  for  examining  accounts 
relating  to  the  various  brauches  of  the  public  service,  includ- 
ing those  relating  to  Indians,  and  that  it  is  therefore  exclu- 
sively applicable  thereto,  unless  some  other  provision  of  law 
operates  to  except  a  particular  account  or  class  of  accounts 
from  this  specific  provision. 

Section  1089  of  the  Revised  Statutes  provides  that— 

"In  all  cases  of  final  judgments  by  the  Court  of  Claims,  or 
on  appeal,  by  the  Supreme  Court,  where  the  same  are  affirmed 
in  favor  of  the  claimant,  the  sum  due  thereby  shall  be  paid  out 
of  any  general  appropriation  made  by  law  for  the  payment  and 
satisfaction  of  private  claims,  on  presentation  to  the  Secretary 
of  the  Treasury  of  a  copy  of  said  judgment,  certified  by  the 
clerk  of  the  Court  of  Claims,  and  signed  by  the  Chief  Justice, 
or,  in  his  absence,  by  the  presiding  judge  of  said  court." 

On  November  14, 1898,  the  Court  of  Claims,  on  mandate  of 
the  Supreme  Court,  rendered  its  judgment  in  favor  of  the  New 
York  Indians  for  $1,967,056.  (33  Ok  CL,  521.)  Thereupon  the 
United  States  appealed  to  the  Supreme  Court,  and  on  March  20, 
1899,  the  appeal  was  dismissed.    (173  U.  S.,  464.) 


Digitized  byLjOOQlC 


720  DBCISION8   OF   THE   COMPTROLLER. 

A  duly  certified  transcript  of  the  judgment  of  the  Court 
of  Claims  was  subsequently  presented  to  the  Secretary  of 
the  Treasury,  the  amount  thereof  included  in  an  estimate 
transmitted  to  Congress  for  appropriation,  and  by  the  act 
of  February  9,  1900,  the  amount  was  included,  under  the 
heading  "  Judgments,  Court  of  Claims,"  in  an  appropriation 
for  $2,151,655.82,  "for  the  payment  of  the  judgments  rendered 
by  the  Court  of  Claims." 

In  1  Comp.  Dec.,  162,  quoting  from  a  decision  by  the  Auditor 
for  the  Interior  Department,  which  was  approved  by  the  Comp- 
troller, it  is  said: 

"The  judgments  certified  to  Congress  by  the  Court  of 
Claims  and  appropriated  for  on  the  estimate  of  the  Secretary 
of  the  Treasury  are  evidently  the  character  of  judgments 
that  Congress  intended  should  be  included  in  the  term  '  Court 
of  Claims  and  its  judgments,'  the  term  'its  judgments'  being 
used  in  a  limited  sense  to  denote  its  ordinary  judgments  against 
the  Uuited  States  which  were  appropriated  for  under  the 
specific  head  of « Judgments  of  Court  of  Claims.7" 

I  see  no  reason  to  question  the  conclusion  that  the  provision 
in  the  act  of  July  31, 1894,  supra,  relating  to  judgments  of  the 
Court  of  Claims  contemplates  this  class  of  such  judgments. 
And,  as  I  have  already  pointed  out,  the  judgment  of  the  Court 
of  Claims  in  favor  of  the  New  York  Indians  is  precisely  of  this 
class.  Whether  or  not  any  other  class  of  such  judgments  is 
also  within  the  meaning  of  that  provision  need  not  now  be 
decided. 

In  the  decision  referred  to,  however,  it  was  held  that  the 
judgment  of  the  Court  of  Claims  under  consideration  therein 
was  of  a  different  class.  That  judgment  was  rendered  in  one 
of  a  class  of 'cases  known  as  "  Indian  depredation  claims,"  of 
which,  by  the  act  of  March  3, 1891  (26  Stat.,  851),  the  Court.of 
Claims  was  given  special  and  limited  jurisdiction.  Section  6 
of  this  act  contains  the  following  provisions: 

"  That  the  amount  of  any  judgment  so  rendered  against  any 
tribe  of  Indians  shall  he  charged  against  the  tribe  by  which, 
or  by  members  of  which,  the  court  shall  find  that  the  depre- 
dation was  committed,  and  shall  be  deducted  and  paid  in  the 
following  manner: 

"  First,  from  annuities  due  said  tribe  from  the  United  States; 

"  Second,  if  no  annuities  are  due  or  available,  then  from  any 
other  funds  due  said  tribe  from  the  United  States,  arising  from 
the  sale  of  their  lands  or  otherwise; 

v  "Third,  if  no  such  funds  are  due  or  available,  then  from  any 
appropriation  for  the  benefit  of  said  tribe,  other  than  appro- 
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priations  for  their  current  and  necessary  support,  subsistence 
and  education ;  and 

"  Fourth,  if  no  such  annuity,  fund,  or  appropriation  is  due 
or  available,  then  the  amount  of  the  judgment  shall  be  paid 
from  the  Treasury  of  the  United  States: 

"  Provided,  That  any  amount  so  paid  from  the  Treasury  of 
the  United  States  shall  remain  a  charge  against  such  tribe, 
and  shall  be  deducted  from  any  annuity,  fund,  or  appropriation 
hereinbefore  designated  which  may  hereafter  become  due  from 
the  United  States  to  such  tribe." 

Section  8  of  this  act  also  provides  that  a  list  of  such  judg- 
ments "not  paid  as  hereinbefore  provided"  shall  be  trans- 
mitted to  Congress  by  the  Attorney  General. 

Payment  of  these  judgments  under  the  litter  section  was 
provided  for  by  the  act  of  August  23, 1894  (28  Stat,  476), 
under  the  heading  "  Judgments  in  Indian  depredation  claims, 
after  the  deductions  required  to  be  made "  under  section  6, 
supra — 

"  shall  have  been  ascertained  and  duly  certified  by  the  Secre- 
tary of  the  Interior  to  the  Secretary  of  the  Treasury,  •  *  • 
and  such  deductions  shall  be  made  according  to  the  discretion 
of  the  Secretary  of  the  Interior,  having  due  regard  to  the 
educational  and  other  necessary  requirements  of  the  tribe  or 
tribes  affected;  and  the  amounts  paid  shall  be  reimbursed  to 
the  United  States  at  such  times  and  in  such  proportions  as  the 
Secretary  of  the  Interior  may  decide  to  be  for  the  interests  of 
the  Indian  service." 

It  was  also  provided  therein  that  none  of  the  judgments 
should  be  paid  until  the  Attorney-General  had  certified  to  the 
Secretary  of  the  Treasury  that  upon  an  examination  of  the 
evidence  he  found — 

"no  grounds  sufficient  in  his  opinion  to  support  a  new  trial  of 
said  case;  or  until  there  shall  have  been  filed  with  said  Secre- 
tary a  duly  certified  transcript  of  the  proceedings  of  the  Court 
of  Claims  denying  the  motion  made  by  the  Attorney- General 
for  a  new  trial."    *    *    • 

These  provisions  clearly  distinguish  this  class  of  judgments 
from  the  class  provided  for  by  section  1089,  Revised  Statutes, 
and  for  this  and  some  other  reasons  stated  in  the  decision 
referred  to,  supra,  it  was  therein  held  that  judgments  of  the 
Court  of  Claims  in  Indian  depredation  claims  are  not  within 
the  meaning  of  the  words  "  the  Court  of  Claims  and  its  judg- 
ments," in  the  act  of  July  31,  1894,  supra,  prescribing  the 
classes  of  accounts  which  shall  be  examined  by  the  Auditor 
for  the  State  and  other  Departments,  and  that  accounts  there- 
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for  are  within  the  jurisdiction  of  the  Auditor  for  the  Interior 
Department  as  "accounts  relating  to    *    *    *    Indians." 

But,  as  has  been  clearly  pointed  out,  these  reasons  are  not 
applicable  to  the  judgment  in  favor  of  the  New  York  Indians, 
which  is  now  under  consideration. 

It  has  also  been  suggested  that  other  reasons  given  in  the 
decision  relating  to  Indian  depredation  claims,  supra,  are 
sufficient  to  show  that  the  Auditor  for  the  Interior  Department 
has  jurisdiction  over  the  account  for  the  judgment  of  the  Court 
of  Claims  in  this  case.  Among  other  reasons  given  therein  by 
the  Auditor  is  the  following: 

"The  object  *>f  the  act  of  July  31,  1894,  which  *  •  • 
changed  the  names  and  jurisdiction  of  the  various  Auditors 
of  the  Treasury,  was  to  simplify  and  systematize  the  work  of 
auditing  public  accounts.  It  was  intended  that  the  name  of 
an  auditor  should  indicate  the  kind  of  accounts  over  which  he 
had  jurisdiction.  Thus, ( Auditor  for  the  Department  of  the 
Interior'  would  indicate  that  he  is  to  audit  all  accounts  of 
the  expenditure  of  mouey  appropriated  for  the  support  of  the 
business  under  the  control  of  the  Department  of  the  Interior." 

Whatever  force  there  may  be  in  the  official  name  of  an 
Auditor  as  an  indication  of  the  classes  of  accounts  which  he  is 
authorized  to  examine,  it  must  be  less  definite  than  those  pro- 
visions which  specify  the  classes  of  accounts  which  he  shall 
examine;  and  the  provision  that  tin  Auditor  for  the  Interior 
Department  shall  examine  "  all  accounts  relating  to  *  *  * 
Indians"  has,  1  think,  a  more  specific  application  to  accounts 
for  judgments  of  the  Court  of  Claims  relating  to  Indians  than 
the  official  name  of  the  Auditor  has,  or  than  the  provision  that 
he  shall  examine  "  all  accounts  relating  to  *  #  *  all  other 
business  within  the  jurisdiction  of  the  Department  of  the  Inte- 
rior." But,  as  I  have  said,  supra,  I  think  there  can  be  no  doubt 
that  the  provision  that  the  Auditor  for  the  State  and  other 
Departments  shall  examine  all  accounts  relating  to  judgments 
of  the  Court  of  Claims  makes  more  specific  provision  for  the 
examination  of  this  class  of  accounts  than  is  made  by  the  pro- 
vision for  the  examination  of  accounts  relating  to  Indians. 
Moreover,  the  appropriation  for  the  payment  of  the  judgment 
in  this  case  was  made  in  pursuance  of  an  estimate  submitted 
to  Congress  by  the  Secretary  of  the  Treasury,  and  it  has  been 
placed  on  the  Treasury  ledger  subject  to  the  warrant  of  the 
Secretary  of  the  Treasury.  If  this  consideration  alone  were 
controlling,  the  accounts  would  be  within  the  jurisdiction  of 
the  Auditor  for  the  Treasury  Department. 
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Another  reason  given  by  the  Auditor  in  the  decision  rela- 
ting to  Indian  depredation  claims  is  the  following: 

"When  we  consider  the  way  in  which  judgments  of  the 
Court  of  Claims  are  appropriated  for  and  paid,  and  the  peculiar 
character  of  this  judgment  and  the  way  it  was  appropriated 
for  and  to  be  paid,  and  the  evident  confusion  and  inconveni- 
ence that  would  arise  in  relation  to  it  and  those  of  a  similar 
class,  should  it  be  settled  by  the  Auditor  for  the  State  and 
other  Departments,  who  is  not  in  possession  of  any  of  the  Indian 
files  and  knows  nothing  of  the  accounts  to  tchich  it  relates,  we  can 
not- believe  that  Congress  intended  that  it  should  be  included 
in  the  class  of  'Court  of  Claims  and  its  judgments,'  but  con- 
sidered it  as  still  '  business  within  the  jurisdiction  of  the  De- 
partment of  the  Interior7  as  an  account  relating  to  Indians.7" 

I  do  not  understand  that  the  custody  by  a  particular  Audi- 
tor of  the  files  relating  to  accounts  settled  by  him  precludes 
the  inspection  by  another  Auditor  of  any  papers  in  said  files 
which  may  be  necessary  in  the  settlement  of  an  account  by  the 
latter  Auditor,  nor  that  peculiar  knowledge  possessed  by  one 
Auditor  would  authorize  him  to  examine  an  account  which  the 
statute  prescribes  shall  be  examined  by  another  Auditor.  I 
think  these  reasons  could  only  have  weight  in  a  case  in  which, 
under  the  provisions  of  the  statute,  it  should  be  uncertain 
which  of  two  or  more  Auditors  had  jurisdiction. 

A  further  question  arises  whether  the  law  requires  that  pay- 
ments made  to  Indians,  where  such  payments  are  made  in  pur- 
suance of  judgments  of  the  Court  of  Claims,  shall  be  made 
through  officers  of  the  Interior  Department ;  and  if  so,  whether 
accounts  for  payments  so  made  are  accounts  "relating  to 
•  *  *  the  Court  of  Claims  and  its  judgments,77  within  the 
meaning  of  the  act  of  July  31, 1894,  supra,  or  whether  they  are 
ordinary  accounts  "relating  to  #  #  #  Indians.77.  Section 
2089  of  the  Revised  Statutes  provides  as  follows: 

"At  the  discretion  of  the  President  all  disbursements  of 
moneys,  whether  for  annuities  or  otherwise,  to  fulfill  treaty 
stipulations  with  individual  Indians  or  Indian  tribes,  shall  be 
made  in  person  by  the  superintendents  of  Indians  affairs, 
where  superintendences  exist,  to  all  Indians  or  tribes  within 
the  limits  of  their  respective  superintendencies,  in  the  presence 
of  the  local  agents  and  interpreters,  who  shall  witness  the  same, 
under  such  regulations  as  the  Secretary  of  the  Interior  may 
direct.77 

These  provisions,  however,  appear  to  have  no  application  to 
existing  conditions  pertaining  to  Indian  affairs.  The  office  of 
superintendent  of  Indian  affairs  and  the  superintendencies 
therein  referred  to  are  not  now  provided  for  by  law. 


Digitized  byLjOOQlC 


724  DECISIONS   OF   THE   COMPTROLLER. 

It  is  also  provided  by  section  2103,  Revised  Statutes,  that — 

"No  agreement  shall  be  made  by  any  person  with  any  tribe 
of  Indians,  or  individual  ludians  not  citizens  of  the  United 
States,  for  the  payment  or  delivery  of  any  money  or  other  thing 
of  value,  •  •  •  in  consideration  of  services  for  said  Indians 
relative  to  their  lands,  or  to  any  claims  growing  ont  of,  or  in 
reference  to,  annuities,  installments,  or  other  moneys,  claims, 
demands,  or  thing,  under  laws  or  treaties  with  the  United 
States,  •  •  •  unless  such  contract  or  agreement  be  exe- 
cuted and  approved  as  follows: 

"  First.  Such  agreement  shall  be  in  writing,  and  a  duplicate 
of  it  delivered  to  each  party. 

Second.  It  shall  be  executed  before  a  judge  of  a  court  of 
record,  and  bear  the  approval  of  the  Secretary  of  the  Interior 
and  the  Commissioner  of  Indian  Affairs  indorsed  upon  it." 
•  •  •  •  »  »  • 

It  is  further  provided  by  section  2104,  Revised  Statutes, 
that  no  money  shall  be  paid  for  services  under  such  contract 
until  there  shall  have  been  filed  with  the  Commissioner  of  Indian 
Affairs  a  sworn  statement — 

44  showing  each  particular  act  of  service  uuder  the  contract;  gi  v- 
ing  date  and  fact  in  detail,  and  the  Secretary  of  the  Interior  and 
Commissioner  of  Indian  Affairs  shall  determine  therefrom 
whether,  in  their  judgment,  such  contract  or  agreement  has 
been  complied  with  or  fulfilled;  if  so,  the  same  may  be  paid, 
and  if  not,  it  shall  be  paid  in  proportion  to  the  services  rendered 
under  the  contract." 

This  section  also  contains  the  following  provision: 

';  No  money  shall  be  paid  to  any  agent  or  attorney  by  an 
officer  of  the  United  States  under  auy  such  contract  or  agree- 
ment, other  than  the  fees  due  him  for  services  rendered  there- 
under; but  the  moueys  due  the  tribe,  Indian,  or  Indians,  as  the 
case  may  be,  shall  be  paid  by  the  United  States,  through  its 
own  officers  or  agents,  to  the  party  or  parties  entitled  thereto." 

It  is  understood  that  contracts  were  entered  into  with  sev- 
eral attorneys  by  the  New  York  Indians  to  prosecute  their 
claim  against  the  United  States,  and  that  these  contracts  are 
on  file  with  the  Commissioner  of  Indian  Affairs.  Aud  it  has 
been  suggested  that  the  provision  in  section  2104,  supra,  that 
the  moneys  due  Indians  shall  be  paid  by  the  United  States, 
"  through  its  own  officers  or  agents,"  refers  to  officers  or  agents 
of  the  Interior  Department,  and  that  accounts  for  such  pay- 
ments are  accounts  "  relating  to  *  *  *  Indians,"  which  the 
Auditor  for  the  Interior  Department  is  required  to  examine. 
But  I  can  not  perceive  that  this  process  of  payment,  if  required 
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in  this  case  by  this  statute,  in  any  manner  changes  the  charac- 
ter of  the  account  herein  considered  from  that  of  an  account 
for  a  judgment  of  the  Court  of  Claims. 

The  act  of  July  31, 1894,  supra,  also  provides  that  the  Audi- 
tor for  the  State  and  other  Departments  shall  examine  u  all 
accounts  relating  to  *  *  *  judgments  of  United  States 
courts."  Congress,  however,  has  made  certain  exceptions  to 
this  provision.  For  example,  in  the  act  of  July  19,  1897  (30 
Stat.,  140),  there  is  the  following  provision: 

"The  Auditor  for  the  Treasury  Department  is  hereby  author- 
ized and  directed  to  state  and  settle  an  account  in  favor  of  the 
Realty  Company,  allowing  to  said  company  *  *  *  the  sum 
of  five  thousand  five  hundred  and  seventy-six  dollars  and 
ninety-seven  cents,  being  the  amount  of  their  claim  *  •  • 
for  which  judgment  was  rendered  in  the  United  States  circuit 
court  for  the  eastern  district  of  Louisiana."    *    *    » 

If  it  had  been  the  intention  of  Congress  to  except  the  account 
for  the  judgment  of  the  Court  of  Claims  in  favor  of  the  New 
York  Indians  from  the  provision  in  the  act  of  July  31,  1894, 
supra,  which  prescribes  that  the  Auditor  for  the  State  and 
other  Departments  shall  examine  all  accounts  relating  to 
judgments  of  the  Court  of  Claims,  it  ie  to  be  presumed  that 
it  would  have  made  a  similar  provision  to  'the  foregoing  for 
the  purpose. 

I  am  therefore  of  opinion  that  the  act  of  July  31, 1894,  supra, 
requires  that  the  account  for  the  judgment  of  the  Court  of 
Claims  in  favor  of  the  New  York  Indians  be  examined  and 
certified  by  the  Auditor  for  the  State  and  other  Departments. 


INTEREST  ON  JUDGMENTS  OF  THE  COURT  OF 
CLAIMS. 

On  a  judgment  of  the  Court  of  Claims  in  favor  of  a  claimant,  which  on 
appeal  to  the  Supreme  Court  was  reversed  and  reduced  in  amount  by 
the  deduction  of  the  only  items  in  controversy,  the  payment  of  interest 
is  not  authorized. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  March 

17 ,  1900.) 

In  your  reference  of  January  3, 1900,  of  a  communication  of 
John  S.  Blair,  attorney  for  Edward  P.  Bliss,  executor  of  Don- 
ald McKay,  deceased,  you  request  my  decision  of  the  question 
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whether  interest  is  payable  upon  a  judgment  of  the  Court  of 
Claims  in  favor  of  said  Edward  P.  Bliss,  executor,  for 
$11,551.08. 

In  the  case  of  BU$s9  executor  of  Donald  McKay  (33  Ct.  OL, 
518),  the  Oourt  of  Claims  rendered  judgment  in  favor  of  the 
claimant  for  $38,975.45.  The  case  was  appealed  by  the  United 
States  to  the  Supreme  Court.  In  the  statement  of  the  case  in 
the  report  of  the  Supreme  Court  it  is  said  that  the  Court  of 
Claims — 

"rendered  judgment  in  favor  of  the  petitioner  for,  among  other 
things,  the  increased  cost  of  the  labor  and  material  furnished 
by  him,  consisting  of  two  items  of  $12,608.71  and  $14,815.66." 

And  in  the  opinion  of  the  court  it  is  said : 

"No  question  is  made  except  as  to  so  much  of  the  judgment 
as  is  for  the  increased  cost  of  labor  and  material." 

And  the  mandate  of  the  court  is  in  the  following  terms: 

"  The  judgment  of  the  Court  of  Claims  will  be  reversed,  and 
the  case  remanded  to  that  court  with  directions  to  enter  a 
judgment  for  the  claimant,  less  the  two  amounts  of  $12,608.71 
and  $14,815.66,  the  increased  cost  of  labor  and  material.77 
(172  U.  S.,  321.) 

The  following  provision  for  the  payment  of  judgments  of  the 
Court  of  Claims  in  favor  of  claimants  and  of  interest  thereon 
is  made  by  the  act  of  September  30, 1890  (26  Stat.,  537): 

"  That  hereafter  it  shall  be  the  duty  of  the  Secretary  of  the 
Treasury  to  certify  to  Congress  for  appropriation  only  such 
judgments  of  the  Court  of  Claims  as  are  not  to  be  appealed,  or 
such  appealed  cases  as  shall  have  been  decided  by  the  Supreme 
Court  to  be  due  and  payable.  And  on  judgments  in  favor  of 
claimants  which  have  been  appealed  by  the  United  States  and 
affirmed  by  the  Supreme  Court,  interest,  at  the  rate  of  four 
per  centum  per  annum,  shall  be  allowed  and  paid  from  the 
date  of  filing  the  transcript  of  judgment  in  the  Treasury 
Department  up  to  and  including  the  date  of  the  mandate  of 
affirmance  by  the  Supreme  Court:  Provided,  That  in  no  case 
shall  interest  be  allowed  after  the  term  of  the  Supreme  Court 
at  which  said  judgment  was  affirmed." 

In  4  Comp.  Dec,  572,  it  was  said: 

"The  right  to  interest  upon  judgments  of  the  Court  of 
Claims  is  a  statutory  right,  and  to  entitle  a  claimant  to  interest 
on  such  a  judgment  the  facts  must  be  such  as  to  bring  his  case 
fairly  within  the  terms  of  the  statute.  (3  Comp.  Dec.,  311, 
314.)  When  the  facts  do  bring  a  case  within  the  statute,  the 
allowance  of  interest  is  not  discretionary,  but  the  claimant  is 
entitled  thereto  as  a  matter  of  right."  ( The  State  of  New  York 
v.  United  States  31  Ct.  CI.,  270.) 
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The  question  was  also  discussed  in  that  case  whether  the 
statute  authorizes  interest  in  a  case  where  the  Supreme  Court 
upon  appeal  renders  a  judgmeut  in  favor  of  the  claimant  for  a 
part  of  the  amount  in  controversy.  But  in  that  case  the  judg- 
ment was  in  form  affirmed,  while  in  this  case  it  is  in  form 
reversed.  Moreover,  in  this  case  the  Supreme  Court  in  fact 
reversed  the  judgment  of  the  Court  of  Claims  upon  the  only 
items  about  which  there  was  any  controversy.  I  do  not  think 
therefore  that  the  facts  in  this,  case  bring  it  fairly  within  the 
terms  of  the  statute,  and  am  of  opinion  that  the  claimant  is 
not  entitled  to  interest  on  the  amount  of  the  judgment  of  the 
Court  of  Claims. 


THE  TRANSFER  OF  VESSELS  FROM  THE  NAVY 
DEPARTMENT  TO  THE  WAR  DEPARTMENT. 

The  transfer  from  the  Navy  Department  to  the  War  department  of  vessels 
purchased  by  the  former  Department  from  the  appropriation  for  the 
national  defense,  which  was  applicable  to  both  Departments  without 
an  actual  transfer  of  funds,  is  authorized. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury  y  March 

19, 1900.) 

By  your  reference  I  have  received  a  letter  dated  March  15, 
1900,  addressed  to  you  by  the  Assistant  Secretary  of  War,  as 
follows : 

"  The  War  Department  desires  to  receive,  by  transfer  from 
the  Navy  Department,  the  vessels  Badger  and  Resolute  which, 
it  is  understood,  were  purchased  with  funds  allotted  by  the 
President  to  the  Navy  Department  from  the  emergency  appro- 
priation national  defense,  act  of  March  9,  1898,  at  a  cost  of 
$842,000. 

"  In  the  acquisition  of  the  vessels  by  the  War  Department 
it  is  not  expedient  to  reimburse  the  Navy  Department  for 
their  value  from  any  active  available  appropriation  uuder  the 
control  of  the  Secretary  of  War.  It  is  thought,  however,  that 
inasmuch  as  the  vessels  were  paid  for  by  the  Navy  Depart- 
ment from  an  appropriation  (national  defense,  Navy)  that  has 
since  become  unavailable  by  limitation  of  law,  the  original 
cost  of  the  same  might,  by  an  adjustment  of  the  allotments  to 
the  Navy  Department  and  War  Department  from  the  general 
national  defense  appropriation,  be  now  charged  to  the  War 
Department,  and,  by  such  method,  relieve  the  Navy  Depart- 
ment of  the  necessity  of  carrying  the  sum  stated  as  au 
expenditure. 
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u  The  War  Department  is  desirous  of  assuming  the  cost  of 
these  vessels  if  they  may  be  procured  in  the  manner  suggested, 
but  is  reluctant  to  order  reimbursement  to  an  inactive  expired 
appropriation  from  any  active  available  fund  at  the  command 
of  the  Department,  the  vessels  having  been  paid  for  originally 
by  a  coordinate  executive  branch  of  the  Government  from  a 
common  appropriation  provided  by  Congress  for  war  emer- 
gency purposes  and  allotted  for  expenditure  in  the  discretion 
of  the  President. 

"  If  the  matter  can,  in  your  opinion,  be  adjusted  on  the  books 
of  the  respective  Departments,  so  that  the  War  Department 
may  assume  control  of  the  vessels  named  without  diminishing 
the  balances  of  available  appropriations,  your  early  decision 
as  to  the  feasibility  of  the  transfer  as  outlined  above  would  be 
greatly  appreciated." 

The  Secretary  of  the  Navy  is  willing  to  assent  to  the  trans- 
fer of  those  vessels,  provided  an  arrangement  can  be  made  so 
that  his  expenditure  for  the  same  will  not  hereafter  appear  as 
an  expenditure  by  the  Navy  Department.  You  ask  for  an 
expression  of  my  views  upon  the  proposition. 

These  vessels  were  purchased  by  the  Navy  Department  and 
paid  for  out  of  an  appropriation  known  as  the  "  national  defense 
fund,"  act  of  March  9, 1898  (30  Stat,  274).  This  appropria- 
tion was  not  made  for  any  particular  department,  but  was  appli- 
cable for  the  use  of  all  the  departments  of  the  Government, 
limited  only  to  the  discretion  of  the  President  as  to  where  it 
should  be  used.  That  being  the  case  the  transfer  proi>osed 
would  be  no  violation  of  either  the  letter  or  spirit  of  section 
3678  Revised  Statutes,  because,  whether  the  vessels  are  used 
in  the  Navy  or  War  Department,  they  would  still  be  used  for 
the  general  objects  for  which  the  appropriation  used  in  paying 
for  them  was  made. 

This  case  is  analogous  to  that  of  the  transfer  of  furniture 
from  one  bureau  to  another  in  this  Department  where  a  com- 
mon appropriation  is  used  in  paying  for  furniture  for  all  the 
bureaus. 

I  am  of  opinion  that  the  proposed  transfer  of  these  vessels 
can  be  made  provided  the  President  will  so  direct,  and  also 
that  it  will  not  be  necessary  to  make  any  formal  trausfer  of 
allotments  of  the  fund  used  in  making  their  original  purchase. 
The  departments  interested  can,  if  they  wish,  make  such  record 
of  the  transaction  as  will  show  the  facts  in  the  case. 
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TBB   PURCHASE   OF   LAW   BOOKS    FOR   THE 
DISTRICT  OF  COLUMBIA. 

The  District  of  Columbia  is  a  "Government  establishment/'  within  the 
meaning  of  section  3  of  the  act  of  March  15, 1898,  which  prohibits  the 
purchase  by  such  an  establishment  of  "law  books,  books  of  reference, 
and  periodicals,  *  *  *  unless  such  purchase  is  authorized  and 
payment  therefor  specifically  provided"  by  the  appropriation  from 
which  payment  therefor  is  made. 

(Decision  by  Comptroller  Tracewell,  March  19, 1900.) 

Upon  revision  upon  ray  own  motion  of  the  account  of  H,  H. 
Darneille,  disbursing  clerk  of  the  District  of  Columbia,  under 
the  appropriation,  "  Contingent  and  miscellaneous  expenses, 
District  Columbia,  1899,"  settled  by  the  Auditor  for  the  State 
and  other  Departments,  exception  was  taken  to  the  payment 
of  the  items  for  law  books,  for  the  reason  that  the  appropria- 
tion did  not  specifically  provide  for  law  books  and  that  their 
purchase  therefore  seemed  to  be  prohibited  by  section  3  of  the 
act  of  March  15, 1898  (30  Stat.,  316). 

The  Auditor  for  the  District  in  reply  to  the  communication 
from  this  office  relative  to  the  items  excepted  to  for  law  books 
for  the  police  judge  coutends  that  section  3  of  the  act  of  March 
15, 1898,  supra,  does  not  apply,  for  the  reason  that  the  District 
of  Columbia  is  a  municipal  corporation  and  not  a  Government 
establishment  within  the  meaning  of  said  act,  and  cites  in 
support  of  this  position  the  following  authorities:  Donovan  v. 
United  States  (21  Ct.  CL,  123);  Barnes  v.  District  of  Columbia 
(91  U.  S.,  540);  District  of  Columbia  v.  Woodbury  (136  U.  S., 
450);  Metropolitan  Railroad  Company  v.  The  District  of  Columbia 
(132  U.S.,  1). 

These  decisions  do  decide  that  the  District  of  Columbia  is  a 
municipal  corporation,  but  there  is  nothing  in  either  of  the  cases 
cited  that  required  the  court  to  decide  whether  the  District  of 
Columbia  was  or  was  not  a  Government  establishment  in  the 
broad  sense  in  which  the  term  is  used  in  the  statute  above 
cited.  The  case  of  Donovan  v.  United  States,  supra,  was  a  suit 
by  Donovan  for  service  as  referee  for  the  Court  of  Claims.  The 
facts  are  that  Donovan  was  a  clerk  in  the  office  of  the  Auditor 
for  the  District  of  Columbia  when  he  was  appointed  referee  by 
the  Court  of  Claims,  and  he  performed  the  services  as  referee 
and  his  duties  as  clerk  at  the  same  time.    His  claim  was  re- 


Digitized  byLjOOQlC 


730  DECISIONS   OF   THE   COMPTROLLER. 

sisted  on  the  ground  that  its  paymeut  was  in  contravention  of 
section  1703, 1764,  and  1765  of  the  Revised  Statutes.  The  court 
in  deciding  the  case  did  hold  that  such  clerk  was  not  an  officer 
of  the  United  States  but  a  subordinate  municipal  officer,  but 
in  considering  section  1765  of  the  Revised  Statutes,  which  is 
broader  in  its  terms  and  prohibits  "any  officer  in  any  branch 
of  the  public  service  or  any  other  person  whose  salary,  pay,  or 
emoluments  are  fixed  by  law  or  regulation"  from  receiving  "any 
additional  pay,  extra  allowance,  or  compensation  in  any  form 
whatever  for  the  disbursement  of  public  money,  or  for  any  other 
service  or  duty  whatever,"  it  placed  its  decision  on  the  ground 
that  there  was  no  incompatibility  between  the  two  services, 
without  deciding  whether  such  services  were  public  services 
within  the  meaning  of  said  section  or  not.  The  Court  of  Claims 
in  the  case  of  Cox  v.  United  States  (14  Ct.  CL,  512)  held  that — 

"The  office  of  a  member  of  the  board  of  health  of  the  District 
of  Columbia,  although  in  one  sense  a  municipal  office,  was  yet 
an  office  under  the  General  Government.  It  was  created  by 
an  act  of  Congress,  was  filled  by  appointment  of  the  President 
by  and  with  the  advice  and  consent  of  the  Senate,  and  its 
salary  was  to  be  paid  by  the  Government  at  the  Treasury  of 
the  United  States.  Although  its  sphere  of  duties  was  local, 
and  limited  to  the  municipal  corporation  created  by  an  act  of 
Congress,  it  was  none  the  less  an  office  under  the  Govern- 
ment." 

During  a  part  of  the  time  that  Cox  was  a  member  of  the 
board  of  health  of  the  District  of  Columbia  he  was  appointed 
and  held  the  office  of  Indian  commissioner  to  treat  with  the 
Indians  iu  the  Red  Cloud  and  Whetstone  agencies,  and  it  was 
held  that  he  was  holding  two  Federal  offices  at  the  same  time; 
and,  under  section  73  of  the  Revised  Statutes  of  the  District  of 
Columbia,  was  not  entitled  to  compensation  as  member  of  the 
board  of  health.  The  Commissioners  of  the  District  of  Columbia 
are  required  to  be  appointed  by  the  President  and  confirmed 
by  the  Senate,  and  the  act  creating  them  provides  that  they 
shall  "be  deemed  and  taken  as  officers  of  such  corporation." 
The  manner  in  which  they  are  appointed  and  the  language  of 
this  act  seems  to  indicate  that  Congress  regarded  the  Com- 
missioners as  United  States  officers,  and  in  order  that  there 
might  be  no  question  as  to  their  relation  to  said  corporation, 
specially  provided  that  they  should  "be  deemed  and  taken  as 
officers  of  such  corporation." 
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This  view  is  farther  supported  by  the  act  creating  offices  in 
and  for  the  District  of  Columbia.  This  act  does  not  include 
the  Commissioners  as  officers  in  and  for  the  District  of  Colum- 
bia. (Compiled  Statutes,  District  of  Columbia,  chap.  19,  sec. 
76,  p.  209.) 

It  would  seem  from  this  that  the  chief  executive  officers  for 
the  District  of  Columbia  are  United  States  officers  who  are  to 
be  deemed  and  taken  as  officers  of  such  corporation.  In  the 
case  of  Barnes  v.  The  District  of  Columbia  (91  U.  8.,  540-650), 
it  is  held  that  the  board  of  public  works  acted  as  the  hand  and 
agent  of  the  United  States  or  the  District  of  Columbia  "  as 
the  case  may  be."  The  court  held,  in  discussing  the  powers 
and  duties  of  this  board,  that — 

"  The  board  shall  disburse  all  moneys  appropriated  by  the 
United  States  or  the  District  of  Columbia,  or  collected  from 
property  holders  for  improvements  of  streets  or  alleys.  In 
doing  tiie  two  acts  here  first  specified,  the  board  again  acts  as 
the  hand  and  agent  of  the  United  States  or  of  the  District,  as 
the  case  may  be."    ( Id.,  550.) 

This  case  originated  while  the  District  was  operating  under 
the  organic  act  first  creating  it  a  body  corporate  for  munici- 
pal purposes,  and  had  a  governor,  a  legislative  assembly,  and 
a  Delegate  in  Congress,  and  possessed  all  the  functions  and 
powers  usual  in  a  body  corporate;  yet  the  court  held  that  the 
officers  appointed  for  it  acted  as  the  agents  of  the  United 
States  or  the  District  as  the  circumstances  of  the  case  indi- 
cated. This  decision,  instead  of  denying  that  the  District  of 
Columbia  is  a  Government  establishment,  distinctly  recog- 
nizes officers  appointed  for  it  as  agents  of  the  United  States  as 
well  as  of  the  District  of  Columbia. 

In  the  cases  of  Metropolitan  Railroad  Company  v.  The  Dis- 
trict of  Columbia,  supra}  and  District  of  Columbia  v.  Woodbury, 
supra,  the  court  followed  the  Barnes  case  and  held  that  the 
District  was  a  municipal  corporation,  and  in  suits  for  and 
against  it  subject  to  the  law  governing  such  corporation.  In 
all  these  cases  the  defense  was  based  upon  the  theory  that  the 
District  of  Columbia  was  a  body  corporate  as  an  agency  of  the 
Government,  and  for  that  reason  not  subject  to  the  laws  gov- 
erning municipal  corporations.  The  Supreme  Court  in  decid- 
ing the  cases  denied  this  position,  and  held  that  under  the 
express  statute  creating  the  District  of  Columbia  a  body  cor- 
porate for  municipal  purposes  it  was  a  municipal  corporation 
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proper,  as  distinguished  from  a  corporation  established  as  an 
agency  of  the  Government  creating  it.  The  court  held  in  the 
Metropolitan  Railroad  case  above  cited  that — 

"  All  municipal  governments  are  but  agencies  of  the  superior 
power  of  the  State  or  Government  by  which  they  are  consti- 
tuted, and  are  invested  with  only  such  subordinate  powers  of 
local  legislation  and  control  as  the  superior  legislature  sees  fit 
to  confer  upon  them."    (132  U.  S.,  8.) 

As  such  agency  the  District  of  Columbia  is  undoubtedly  a 
Government  establishment  and  represents  the  United  States 
in  the  expenditure  of  appropriations  made  by  Congress  for  its 
support,  and  it  is  immaterial  whether  it  be  known  as  the 
Department  of  the  District  of  Columbia  or  the  Corporation  of 
the  District  of  Columbia.  In  either  case  it  is  a  Government 
establishment,  and  as  such  is  supported  in  part  at  least  by 
appropriations  of  the  public  revenues.  It  is  in  this  broad  sense 
of  agency  that  the  United  States  deals  with  the  District  in 
making  appropriations  for  its  support  and  in  regulating  their 
expenditure.  There  is  no  necessary  incompatibility  between 
the  District  of  Columbia  as  a  municipal  corporation  proper 
and  a  Government  establishment  in  the  broader  sense  of  agency 
herein  indicated.    Congress  has  been  given  the  right — 

"to  exercise  exclusive  legislation  in  all  cases  whatsoever,  over 
such  District  (not  exceeding  ten  miles  square)  as  may,  by  ces- 
sion of  particular  States,  and  the  acceptance  of  Congress,  be- 
come the  seat  of  the  Government  of  the  United  States."  •  *  * 
(Art.  I,  sec.  8,  par.  17,  Const.  U.  S.) 

There  is  no  place  in  the  United  States  where  Congress  has 
such  absolute  unrestricted  legislative  control  as  in  the  District 
of  Columbia.  Congress  created  it  a  body  corporate  for  munici- 
pal purposes,  gave  it  a  governor,  a  legislative  assembly,  and  a 
Delegate  in  Congress.  (Act  of  Feb.  21, 1871, 16  Stat.,  419.)  By 
subsequent  legislation  Congress  has  abolished  the  office  of 
governor,  the  legislative  assembly,  and  the  Delegate  in  Con- 
gress. Since  these  enactments  "the  municipal  government  is 
confined  to  mere  administration."  (Metropolitan  Railroad  v. 
District  of  Columbia,  132  U.  S.,  1-7.) 

It  can  not  control  and  disburse  its  own  revenues,  but  must 
dispose  of  and  use,  and  account  for,  its  revennes  under  appro- 
priations and  laws  made  by  Congress  in  the  same  manner  as 
any  other  Government  establishment.  If  the  District  of 
Columbia  is  a  mere  municipal  corporation,  as  contended  for  by 
the  District  auditor,  and  not  a  Government  establishment,  a 
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branch  of  the  public  service  in  the  broader  sense  of  agency, 
and  therefore  not  subject  to  the  law  regulating  Government 
establishments,  it  is  hard  to  see  by  what  authority  Congress 
appropriates  the  public  revenues  to  support  it.  The  Supreme 
Court  has  frequently  decided  that  all  taxation  must  be  for 
public  purposes.  (Loan  Association  v.  Topeka,  20  Wall.,  655; 
Parkersburg  v.  Brown,  106  U.  8.,  487;  Cole  v.  La  Orange,  113 
U.  8.,  1.) 

If  the  District  is  a  mere  municipality  acting  independently 
of  its  character  as  an  agency  of  the  Government  in  the  expend- 
iture of  appropriations  made  for  its  support,  and  not  as  a 
Government  establishment,  why  should  Congress  support  it, 
at  least  in  part,  from  the  public  purse,  any  more  than  the 
municipalities  of  New  York  and  Chicago  or  other  cities  where 
there  are  extensive  Government  establishments  T  The  answer 
is  obvious :  The  District  of  Columbia  is  the  seat  of  government 
of  a  great  nation,  where  its  Congress  must  meet,  where  its 
Chief  Executive  resides,  and  its  departmental,  executive,  and 
legislative  buildings  are  located  for  the  transaction  of  its  public 
business,  and  the  trainers  of  the  Constitution  very  wisely  pro- 
vided that  Congress  should  exercise  exclusive  legislative  con- 
trol over  this  territory,  in  order  that  there  might  be  no  conflict 
of  jurisdiction  in  its  limits,  and  to  enable  Congress  to  set  up 
sucb  government  therein  as  it  deemed  best  adapted  to  the  pur- 
poses for  which  the  District  is  set  apart.  Whatever  form  of 
government,  therefore,  Congress  establishes,  and  by  whatever 
means  it  is  supported,  it  is  a  Government  establishment,  and 
may  be  supported  in  whole  or  in  part  by  appropriations  made 
by  Congress.  It  is  a  branch  of  the  public  service,  although 
differing  in  many  essential  features  from  other  branches  of  the 
public  service  at  the  seat  of  government. 

In  view  of  these  considerations  the  District  of  Columbia 
seems  to  me  to  be  clearly  within  the  broad  and  comprehensive 
language  of  section  3  of  the  a<;t  of  March  15, 1898,  as  a  "Gov- 
ernment establishment  not  under  an  Executive  Department, 
at  the  seat  of  Government." 

In  order  that  there  might  be  no  question  as  to  the  appli- 
cability of  the  laws  of  the  United  States  to  the  District  of 
Columbia,  Congress  provided : 

"The  Constitution  and  all  laws  of  the  United  States,  which, 
are  not  locally  inapplicable,  shall  have  the  same  force  and 
effect  within  the  District  as  elsewhere  within  the  United 
States."    (Sec.  93,  Eev.  Stat.  D.  C.) 
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Under  this  provision  all  laws  of  the  United  States  not 
locally  inapplicable  are  in  force  in  the  District,  and  apply  to 
and  govern  it  the  same  as  if  made  specially  applicable  to  it. 
Section  3  of  the  act  of  March  15, 1898,  is  only  applicable  in 
the  District  of  Columbia,  and  if  not  applicable  to  the  District 
it  must  be  by  reason  of  something  in  its  language  which 
affirmatively  excepts  the  District  from  its  operation.  There 
is  no  language  in  said  act  which  can  be  given  such  a  con- 
struction. 

As  the  appropriation  for  "Contingent  miscellaneous  ex- 
penses, District  of  Columbia,  1899,"  or  other  appropriation  for 
that  fiscal  year  for  the  District  of  Columbia  makes  no  specific 
provision  for  law  books,  it  follows  that  their  purchase  is  pro- 
hibited by  the  provisions  of  section  3  of  the  act  of  March  15, 
1898.  The  amount  of  the  items  for  law  books  in  District 
audits  Nos.  6938  and  7523  allowed  by  the  Auditor  for  the 
State  and  other  Departments  in  his  settlement  is  therefore 
now  disallowed. 


EXTRA  WAGES  OF  AMERICAN  SEAMEN  DIS- 
CHARGED FOR  ILLNESS. 
Under  section  4581,  Revised  Statutes,  as  amended  by  the  act  of  December 
21, 1898,  a  consular  officer  is  not  required  to  collect  extra  wages  of  a 
seaman  who  is  discharged  for  injury  or  illness,  whether  incurred  on 
the  vessel  or  not. 

(Comptroller  Traoewell  to  tlie  Secretary  of  State,  March  20, 1900.) 

I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  12th  instaut,  as  follows: 

UI  inclose  herewith,  for  an  expression  of  your  opinion,  copy 
of  a  dispatch  from  the  consul  of  the  United  States  at  Nagasaki, 
Japan,  in  regard  to  the  discbarge  from  the  United  States  Army 
transport  Ohio  of  a  seaman  named  William  A.  Bain,  and  the 
collection  of  one  month's  extra  wages.  It  is  understood  that 
the  Ohio  is  a  vessel  owned  by  private  persons  and  chartered  by 
the  Government.  It  appears  that  the  seaman  contended  that 
he  was  ill  when  he  signed  the  articles,  while  on  the  other  hand 
the  master  claimed  the  illness  was  incurred  on  the  vessel.  The 
master  paid  the  one  month's  wages  under  protest,  and  the  con- 
sul now  desires  to  know  whether  his  action  in  the  matter  was 
correct,  and  also  whether  or  not  extra  wages  shall  be  collected 
when  discharging  a  seaman  on  account  of  illness  or  injury  not 
incurred  on  the  vessel." 

Section  4581  of  the  Revised  Statutes,  as  amended  by  section 
16  of  the  act  of  December  21,  1898  (30  Stat,  756,759),  is  as 
follows: 
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"Sec.  4581.  If  any  consular  officer,  when  discharging  any 
seaman,  shall  neglect  to  require  the  payment  of  and  collect  the 
arrears  of  wages  and  extra  wages  required  to  be  paid  in  the 
case  of  the  discharge  of  any  seaman,  he  shall  be  accountable  to 
the  United  States  for  the  full  amonut  thereof.  The  master  shall 
provide  any  seaman  so  discharged  with  employment  on  a  vessel 
agreed  to  by  the  seaman,  or  shall  provide  him  with  one  month's 
extra  wages,  if  it  shall  be  shown  to  the  satisfaction  of  the  consul 
that  such  seaman  was  not  discharged  for  neglect  of  duty, 
incompetency,  or  injury  incurred  on  the  vessel.  If  the  seaman 
is  discharged  by  voluntary  consent  before  the  consul,  he  shall 
be  entitled  to  his  wages  up  to  the  time  of  his  discharge,  but 
not  for  any  further  period.  If  the  seaman  is  discharged  on 
account  of  injury  or  illness,  incapacitating  him  for  service,  the 
expenses  of  his  maintenance  and  return  to  the  United  States  shall 
be  paid  from  the  fund  for  the  maintenance  and  transportation  of 
destitute  American  seamen?'1 

Prior  to  the  above  act  one  month's  extra  wages  were 
required  to  be  collected — 

"Whenever  a  seaman  is  discharged  by  a  consular  officer  in 
consequence  of  any  hurt  or  injury  received  in  the  service  of 
the  vessel"  (23  Stat.,  54), 

and  the  word  "  injury  "  was  construed  to  refer  to  any  injury  to 
health  resulting  from  the  performance  of  duty  by  a  seaman 
which  was  sufficient  to  warrant  his  discharge. 

In  the  substitute  for  the  above  provision  found  in  section 
18  of  the  act  of  December  21, 1898,  supra,  this  requirement  is 
omitted,  and,  as  shown  above  in  section  16,  "injury  incurred 
on  the  vessel "  is  made  an  exception  to  the  requirement  of  one 
month's  extra  wages,  and  "  injury  or  illness  incapacitating 
him  for  service"  is  made  a  ground  for  relief  by  the  United 
States. 

While  nothing  is  said  as  to  injury  or  illness  not  incurred  on 
the  vessel,  by  which  it  is  presumed  that  you  mean  injury  or 
illness  at  the  time  of  signing  the  articles,  it  seems  clear  from 
the  changes  and  omissions  noted  above,  as  well  as  from  the 
general  tenor  of  the  relief  laws,  that  there  is  no  requirement 
as  to  extra  wages  in  such  cases.  If  the  vessel  is  absolved 
from  the  payment  of  extra  wages  on  a  discharge  growing  out 
of  injury  ot  illness  incurred  on  the  vessel,  it  is  not  reasonable 
to  suppose  that  Congress  intended  to  impose  this  penalty  when 
it  was  not  so  incurred.  Prior  to  the  passage  of  the  act,  injury 
or  illness  incurred  before  shipment,  or  not  on  the  vessel,  gave 
no  claim  for  extra  wages,  and  it  would  be  contrary  to  the 
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whole  spirit  of  the  amendments  to  read  such  a  provision  into 
the  law,  especially  in  view  of  the  specific  provision  that — 

"  If  the  seaman  is  discharged  on  account  of  injnry  or  illness, 
incapacitating  him  for  service,  the  expenses  of  his  mainte- 
nance and  return  to  the  United  States  shall  be  paid  from  the 
fund  for  maintenance  and  transportation  of  American  seamen." 

The  ground  on  which  in  this  case  the  consul  required  the 
payment  of  extra  wages  is  not  entirely  clear,  but  as  shown 
above  they  should  not  have  been  collected.  It  is  therefore 
suggested  that  the  amount  which  he  transmitted  to  you  should 
be  deposited  in  the  Treasury  as  a  miscellaneous  receipt  on 
account  of  consular  fees,  and  that  the  master  of  the  vessel 
should  be  notified  to  present  his  claim  to  the  Auditor  for  the 
State  and  other  Departments  for  refundment  under  the  pro- 
visions of  section  26  of  the  act  of  June  26, 1884  (23  Stat,  59). 


THE  PURCHASE  OF  BOOKS  OF  REFERENCE  FOR  THE 
LIBRARY  OF  THE  SURGEON-GENERAL'S  OFFICE. 

An  appropriation  for  a  library  is  a  specific  appropriation  for  books  and 
other  publications  necessary  or  appropriate  therefor. 

The  appropriation  for  "the  library  of  the  Surgeon-General's  Office"  is  in 
terms  sufficiently  specific  to  include  the  purchase  of  books  of  reference 
and  periodicals  which  are  necessary  for  or  appropriate  to  that  library, 
notwithstanding  the  provisions  of  section  3  of  the  act  of  March  15, 
1898,  which  prohibits  the  purchase  of  books  of  reference  and  period- 
icals for  the  use  of  any  Executive  Department  or  other  Government 
establishment  not  under  an  Executive  Department,  unless  payment 
therefore  is  specifically  provided  in  the  appropriation. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  March  20, 1900.) 

The  accounts  of  Lieutenant-Colonel  Charles  Smart,  deputy 
surgeon-general,  United  States  Army,  for  the  period  from 
August  1, 1898,  to  March  31, 1899,  settled  by  the  Auditor  for 
the  War  Department,  per  certificate,  dated  September  26, 1899, 
are  undergoing  revision  in  this  office  in  accordance  with  your 
request  of  January  9, 1900,  indorsed  on  a  letter  addressed  to 
you  by  the  Surgeon-General  of  the  Army,  dated  December  28, 
1899. 

The  Auditor  disallowed  the  payment  for  certain  dictionaries 
and  magazines  from  the  appropriation,  "Library,  Surgeon- 
General's  Office,"  for  the  fiscal  years  1898  and  1899  (29  Stat., 
616;  30  Stat.,  325),  citing  section  3  of  the  act  of  March  15, 1898 
(30  Stat.,  316),  which  provides  as  follows: 

"That  hereafter  law  books,  books  of  reference,  and  period- 
icals for  use  of  any  executive  department  or  other  govern- 
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ment  establishment  not  uuder  an  executive  department,  at 
tbe  seat  of  government,  shall  not  be  purchased  or  paid  for 
from  any  appropriation  made  for  contingent  expenses  or  for 
any  specific  or  general  purpose  auless  such  purchase  is  author- 
ized and  payment  therefor  specifically  provided  in  the  law 
granting  the  appropriation." 

The  Surgeon-General  transmits  with  his  letter  of  December 
28, 1899,  supra,  copies  of  certain  statements  furnished  by  the 
officer  in  charge  of  the  library  of  the  Surgeon-GeueraFs  Office, 
iu  which  the  object  and  necessity  of  the  purchase  of  the  dic- 
tionaries and  magazines  above  referred  to  are  set  forth  as 
follows: 

"The  4 books  of  reference'  referred  to  herein  are  Greek,  Por- 
tuguese, Swedish,  and  Netherlandish  dictionaries,  which  are 
needed  constantly  in  our  library  work,  constituting  in  part 
our  necessary  tools.  The  library  subscribes  for  every  known 
medical  journal  in  the  world,  of  whatever  language,  and  their 
contents  are  made  available  and  of  use  only  when  they  are 
separated,  classified,  and  printed  in  the  Index  Catalogue  of 
the  library,  for  which  special  appropriations  are  annually 
made  by  Congress.  Without  these  indispensable  dictionaries 
our  work  would  be  greatly  hampered,  aud  hence,  from  their 
very  necessity  and  in  the  sense  that  they  should  be  a  part  of 
the  collection,  they  are  purchased  from  time  to  time,  as  occa- 
sion requires." 

"The  periodicals  contained  medical  articles  which  were 
desired  as  cuttings  for  the  collection.  Not  unfrequently  inter- 
esting and  valuable  articles  on  surgery,  medicine,  hygiene, 
and  sanitary  affairs  not  to  be  found  elsewhere  are  contributed 
to  these  magazines  by  medical  writers  of  the  day,  and  as  it  is 
the  policy  aud  scope  of  the  library  to  possess,  as  far  as  possi- 
ble, everything  that  will  add  to  the  usefulness  of  the  collection 
as  a  working  library,  the  periodicals  iu  question  were  pur- 
chased as  medical  magazines,  having  no  other  interest  or 
value." 

The  Surgeon-General,  in  his  letter  above  referred  to,  states: 

"With  regard  to  the  magazines  disallowed  as  ( periodicals,' 
I  have  to  say  that  while  the  publications  named  are  issued  at 
stated  intervals  by  their  publishers,  they  are  not  so  purchased 
for  the  library.  The  numbers  purchased  contained  articles  on 
medical  or  surgical  science.  They  were  bought,  not  upon  sub- 
scription but  singly,  as  occasional  issues,  because  they  con- 
tained such  articles,  and  for  them  alone." 

•  *  •  •  •  •  • 

The  Surgeon-General  in  the  same  letter  further  says: 

"  In  the  original  suspension  the  Auditor  explained,  further, 
that  it  was  made  because  the  dictionaries  were  books  of  refer- 
ence not  medical,  leaving  it  to  be  inferred  that  had  they  been 
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medical  dictionaries  the  propriety  of  the  purchases  would  not 
have  been  questioned.  It  is  noted,  also,  that  no  payments  for 
technical  medical  journals  (periodicals)  have  been  questioned. 
I  find,  however,  in  the  law  of  March  15, 1898,  no  warrant  for 
the  distinction  apparently  alluded  to;  and  if  that  law  applies 
to  the  library  at  all,  it  would  appear  that  it  must  prohibit  the 
purchase  of  all  books  of  reference  and  all  periodicals,  properly 
so  called,  whether  technical  medical  publications  or  not.  Such 
prohibition  would  work  immediate  injury  in  many  directions, 
and  in  some  lines  irreparable  loss.  Current  medical  journals 
are  the  repository  of  much  that  is  invaluable  to  the  practitioner 
of  medicine;  they  afford  a  contemporaneous  record  of  patho- 
logical and  etiological  research  which  the  historian  of  medicine 
will  not  find  elsewhere,  and  which  enables  student,  instructor, 
practitioner,  and  laboratory  worker  to  keep  in  touch  with  the 
latest  medical  thought  and  the  progress  of  medical  science. 
Should  the  subscriptions  to  these  journals  be  interrupted,  it 
would  probably  be  difficult,  if  not  impossible,  to  complete  the 
files  at  a  later  date.  Inasmuch  as  the  annual  appropriations 
for  the  library  are  in  large  part  expended  for  such  periodicals, 
I  consider  it  important  not  only  for  the  protection  of  the  officer 
who  disburses  the  library  appropriations  but  for  the  library 
itself,  that  the  status  of  that  institution  under  the  law  in  ques- 
tion should  now  be  ascertained  and  declared. 

44  Prior  to  the  fiscal  year  1868,  the  estimates  for  the  medical 
and  hospital  department  of  the  Army  included  from  time  to 
time  an  item  for  the  purchase  of  medical  books;  which  item 
was  sometimes  expressed  in  the  ensuing  appropriation  acts. 
The  first  estimate  lor  the  library  by  name  appeared  as  an  item 
of  the  medical  and  hospital  estimates  for  1868,  as  follows: 
4  For  purchase  of  works  on  medicine  and  general  science  for 
the  library  of  the  Surgeon  General's  Oflice,  *  10,000.'  The 
amount  asked  for  was  given  by  the  act  of  March  2, 1867,  in 
these  words :  *  For  medical  works  for  the  library  of  the  Surgeon- 
General's  Office.'  ( 14  Stat.,  485. )  The  estimates  for  1809  were 
for  'medical  and  other  necessary  books  and  periodicals  for  the 
library  of  the  Surgeon-GeneraPs  Office,'  and'  the  language  of 
the  ensuing  appropriation  was  'for  medical  and  other  necessary 
works,'  etc.  The  same  language  was  used  in  the  appropriations 
for  1870  to  1876,  inclusive;  and  the  same,  omitting  the  word 
necessary,  for  1877  to  1884,  inclusive.  From  1885  to  date  Use 
briefer  form  'For  the  library  of  the  Surgeon-General's  Office' 
has  been  uniformly  followed  both  in  the  estimates  and  tie 
appropriations.  In  1885  a  note  to  the  estimates  indicated  that 
the  amount  asked  for  was  necessary  to  obtain  all  new  medical 
works  of  all  countries  as  soon  as  published,  to  enable  the  library 
to  meet  the  demauds  being  made  upon  it  by  physicians  in  all 
parts  of  the  country.  The  full  amount  asked  for  was  given. 
The  appropriations  having  been  lessened  for  a  few  years,  the 
estimate  of  $10,000  for  1896  was  explained  by  the  following 
note :  '  It  has  been  fouud  by  practical  experience  that  an  appro- 


i  vnC 


PURCHASE  OF  BOOKS  OF  REFERENCE.      739 

priation  of  less  than  $10,000  is  insufficient  to  obtain  all  the  new 
books  and  journals  pertaining  to  the  science  and  practice  of 
medicine  published  in  the  course  of  a  year.'  This  note  was 
repeated  in  the  following  year,  and,  yielding  to  these  represen- 
tations, Congress  again  allowed  the  full  amount  asked,  $10,000 ; 
and  has  appropriated  that  sum,  as  estimated,  for  each  year 
since. 

"It  is  proper  to  say  that  the  institution  built  up  under  these 
appropriations  is  in  no  sense  local,  or  for  the  peculiar  benefit 
of  those  who  chance  to  be  attached  for  the  time  being  to  the 
office  of  the  Surgeon-General  or  the  Medical  Department  of 
the  Army.  It  is  in  fact  a  natioual  medical  library,  and  is  avail- 
able under  suitable  regulations  for  the  use  and  instruction  not 
only  of  the  entire  medical  fraternity  of  the  United  States,  but 
of  the  students  and  professors  of  cognate  sciences,  who  find  in 
the  works  here  collected  sources  of  information  not  otherwise 
accessible." 

The  question  presented  for  consideration  is  whether  the  ap- 
propriation for  the  library  of  the  Surgeon-General's  Office  is 
within  the  inhibition  of  section  3  of  the  act  of  March  15, 1898, 
supray  which  prohibits  under  certain  conditions  the  purchase 
of  certain  classes* of  books  unless  the  purchase  is  authorized 
and  payment  therefor  specifically  provided  in  the  law  granting 
the  appropriation. 

An  appropriation  for  a  library  is  a  specific  authorization  for 
the  purchase  of  and  payment  for  whatever  publications  are 
necessary  or  appropriate  for  such  library. 

The  appropriation  for  the  library  of  the  Surgeon-General's 
Office,  by  necessary  implication,  conveys  authority  for  the  pur- 
chase of  books  suitable  to  that  library;  and  medical  journals 
and  iudispensable  books  of  reference  are  conspicuously  among 
such  books.  The  fact  that  the  purchase  of  such  books  is  not 
expressly  authorized  is  not  necessarily  an  inhibition  of  their 
purchase.  The  act  of  March  15,  1898,  supra,  does  not  require 
express  authority;  it  stipulates  only  that  the  appropriation 
shall  convey  specific  authority  for  the  purchase.  Whatever  is 
necessarily  implied  in  a  statute  is  as  much  a  part  thereof  as 
what  is  expressed  .thereiu. 

The  act  of  March  15, 1898,  supra,  prohibits  the  purchase  of 
or  payment  for  certain  books  "  from  any  appropriation  made 
for  contingent  expenses  or  for  any  specific  or  general  purpose 
unless,"  etc.  Appropriations  for  contingent  expenses  or  for 
specific  or  general  purposes  for  the  Executive  Departments  are 
not  geuerally,  within  the  ordinary  meanings  of  those  terms, 
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appropriations  for  libraries  or  the  purchase  of  books,  although 
the  purchase  of  books  may,  by  implication,  if  not  otherwise 
prohibited,  be  within  the  purview  of  such  appropriations, 
whereas  an  appropriation  for  a  library,  or  ibr  the  purchase  of 
books  for  a  library,  is  itself  a  specific  appropriation  for  the 
purchase  of  such  books  as  are  necessary  or  appropriate  for  the 
general  objects  and  purposes  of  the  library,  and  to  hold  that 
such  appropriation  is  within  the  inhibitions  of  a  statute  which 
forbids  the  purchase  of  certain  classes  of  books  from  appro- 
priations for  contingent  expenses  of  the  Departments  or  for 
general  or  specific  purposes  might,  and  would  in  many  cases, 
defeat  in  great  measure  the  very  purpose  for  which  the  library 
appropriation  was  made,  a  result'  not  reasonably  within  the 
contemplation  of  Congress. 

The  terms  "  contingent  expenses  "  and  "  specific  or  general 
purposes"  as  used  in 'several  prohibitory  statutes  are  more  or 
less  comprehensive  in  their  meaning  and  contemplate  principal 
expenditures  other  than  those  prohibited. 

When  an  appropriation  is  made  exclusively  or  mainly  for 
the  very  purpose  against  which  the  prohibition  is  aimed,  such 
appropriation  will  not  be  within  the  prohibition. 

It  was  manifestly  the  purpose  of  Congress  to  prevent,  unless 
specially  authorized,  the  purchase  of  books  of  certain  classes 
from  appropriations  made  for  other  purposes  mainly,  but  within 
the  remote  intendment  of  which  such  books  might  without 
such  prohibition  be  purchased. 

The  history  of  the  growth  of  the  library  of  the  Surgeon- 
General's  Office,  of  the  estimates  and  appropriations  therefor, 
and  the  extensive  use  made  of  it  by  the  medical  profession  of 
the  country  at  large  characterize  it  as  the  great,  central, 
medical  library  of  reference  of  the  Nation,. which  may  be  pre- 
sumed to  be  within  the  knowledge  and  purpose  of  Congress 
when  the  appropriations  therefor  are  made. 

I  am  of  opinion  and  so  decide  that  the  appropriations  for 
the  library  of  the  Surgeon-General's  Office  for  the  fiscal  years 
1898  and  1899  are  specific  enough  in  terms  to  include  the  pur- 
chase of  any  publication  that  is  necessary  or  appropriate  for 
that  library,  notwithstanding  the  provisions  of  section  3  of 
the  act  of  March  15, 1898,  supra. 

The  disallowances  by  the  Auditor  are  overruled  and  the 
items  disallowed  will  be  allowed  on  this  revision. 
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WABRANT  FOB  THE  ARREST  OF  DESERTERS  FROM 

THE  NAVY. 

Under  the  laws  and  regulations  for  the  government  of  the  Navy,  a  United 
States  commissioner  is  not  authorized  to  issue  a  warrant  for  the 
arrest  of  a  deserter  from  the  Navy,  and  fees  for  services  rendered  and 
expenses  incurred  in  the  execution  of  such  warrant  are  not  payable 
from  the  appropriation  for  salaries,  fees,  and  expenses  of  marshals. 

(Comptroller  Tracewell  to  United   States  marshal,  Richmond, 
Va.,  March  22, 1900.) 

I  received  your  letter  of  8th  instant  as  follows: 

"I  herewith  inclose  an  account  of  Field  Deputy  Bendit  for 
fees  and  expenses  in  the  case  of  a  warrant  sworn  out  before 
United  States  Commissioner  Pleasants  by  J.  H.  McMullin, 
charging  John  S.  Putnam  and  Percy  Abbott  with  desertion 
from  the  United  States  steamer  Kearsarge,  and  I  desire  you  to 
pass  upon  the  account  before  giving  credit  for  the  same  to 
Deputy  Marshal  Bendit. 

"The facts  in  the  case  are  these:  The  two  youths,  * Putnam 
and  Abbott,'  were  apprehended  in  this  city  by  Officer  McMullin, 
who  is  attached  to  the  city  police  force.  He  conferred  with 
Commissioner  Pleasants  when  the  warrant  in  question  was 
sworn  out  and  delivered  to  me  by  said  commissioner  for  execu- 
tion. Upon  being  brought  before  the  commissioner  the  pris- 
oners admitted  they  had  deserted,  and  the  United  States 
attorney  who  was  present  at  the  hearing,  wired  the  commander 
of  the  Kearsarge,  who  replied  to  '  have  them  brought  to  New- 
port News,  where  a  reward  would  be  paid  for  their  delivery.' 
They  were  carried  to  Newport  News  oy  Deputy  Bendit,  who 
delivered  them  and  received  the  reward. 

"  I  now  ask  that  you  advise  as  to  the  validity  of  the  within 
account;  also  as  to  whether  the  charge  is  allowable  for  trans- 
porting them  to  Newport  News,  Ya.;  also,  if  the  answers  to 
the  above  queries  are  adverse,  what  disposition  should  Deputy 
Marshal  Bendit  make  of  the  reward  paid  over  to  him,  as  Officer 
McMullin  is  claiming  the  reward  for  himself." 

From  the  voucher  submitted,  it  appears  that  the  offense 
charged  on  which  the  commissioner  issued  a  warrant  of  arrest 
is  for  violation  of  paragraph  21  of  article  8  of  section  1624, 
Revised  Statutes. 

This  section  has  reference  to  the  government  of  the  Navy  of 
the  United  States;  article  8,  "such  punishment  as  a  court- 
martial  may  adjudge  may  be  inflicted  on  any  person  in  the 
Navy;"  paragraph  21  is  when  such  a  person  "in  time  of  peace, 
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deserts  or  attempts  to  desert  or  aids  or  entices  others  to 
desert." 

The  facts  in  this  case  differ  from  those  usually  appearing 
where  offenders  against  the  law  are  examined  as  to  offenses 
triable  by  the  civil  tribunals  of  the  United  States,  of  which 
United  States  commissioners  are  clothed  with  jurisdiction  to 
commit  or  hold  to  bail  under  section  1014,  Revised  Statutes. 

In  this  ease  the  question  necessarily  arises  as  to  the  right  of 
a  commissioner  to  entertain  jurisdiction  of  a  case  where  the 
facts  presented  show  an  arrest  already  made  by  an  officer  com- 
petent to  make  an  arrest  for  an  offense  triable  solely  by  a 
court-martial,  and  where  no  warrant  is  necessary  to  effect  such 
an  arrest. 

Section  6  of  the  act  of  Congress  of  June  18, 1898  (30  Stat, 
484),  provides: 

"That  it  shall  be  lawful  for  any  civil  officer  having  authority 
under  the  laws  of  the  United  States,  or  of  any  State,  Territory 
or  District,  to  arrest  offenders,  to  summarily  arrest  a  deserter 
from  the  military  service  of  the  United  States  and  deliver  him 
into  the  custody  of  the  military  authority  of  the  General 
Government." 

The  regulations  for  the  government  of  the  Navy  of  the  United 
States  (chap.  21,  sec.  6,  pars.  874  to  876,  edition  of  1896),  pro- 
vide for  the  apprehension  of  deserters  with  the  aid  of  the  civil 
authorities  and  for  their  delivery  on  board  a  ship  of  the  Navy 
in  the  port  where  the  desertion  occurred,  in  this  case  upon  the 
order  of  the  commander  of  the*  vessel  from  which  they  deserted ; 
provision  is  also  made  for  the  payment  of  a  reward  for  their 
apprehension  and  delivery  to  the  proper  authorities  and  of 
expenses  incident  to  such  delivery  as  to  subsistence  and  travel. 

Under  such  regulations  and  tfoe  law  and  the  facts  above 
recited,  it  seems  to  me  evident  that  in  cases  of  desertion  from 
the  naval  service  of  the  United  States,  a  United  States  com- 
missioner is  without  authority  to  issue  a  warrant  of  arrest;  it 
is  accordingly  a  nullity,  and  fees  for  services  rendered  and 
expenses  incurred  in  the  execution  of  such  a  warrant  are  not 
payable  out  of  the  appropriation  "  salaries,  fees,  and  expenses 
of  marshals,  United  States  courts." 

As  to  your  question  relative  to  the  disposition  of  the  reward 
paid  to  the  deputy  I  have  no  opinion  to  express,  as  it  is  not 
before  me  in  a  manner  to  authorize  my  making  a  decision 
thereon. 
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COST   OF   TRANSPORTATION   OF    MEN    ARRESTED 
AS  SUPPOSED  DESERTERS  FROM  THE  ARMY. 

The  United  States  is  not  liable  for  the  cost  of  transportation  from  Naga- 
saki, Japan,  to  San  Francisco,  Cal.,  of  two  men  who  were  arrested 
by  the  United  States  consul  at  Nagasaki  as  supposed  deserters  from 
the  Army,  but  who  were  not  in  fact  such  deserters. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  March 

22,1900.) 

I  have  received  your  letter  of  the  10th  instant  requesting 
my  decision  as  to  whether  the  owners  of  the  chartered  trans- 
port George  W.  Elder  can  legally  be  paid  $66  from  the  appro- 
priation for  "  contingencies  of  the  Army,  1900,"  for  subsistence 
of  William  Gline  and  Charles  Toomley  for  twenty-two  days  at 
$1.50  per  day  each,  while  being  conveyed  on  said  transport 
from  Nagasaki,  Japan,  to  San  Francisco,  Cal.,  in  the  latter 
part  of  the  year  1899. 

The  facts  of  this  case  appear  to  be  as  follows:  One  John 
Connolley,  a  deserter  from  Company  I,  Thirteenth  Infantry, 
was  reported  as  being  in  Nagasaki,  Japan.  It  appears  that 
the  United  States  consul  at  that  place  arrested  the  two  men 
above  mentioned,  both  of  whom  answered  to  the  description  of 
John  Connolley,  the  deserter.  The  consul  delivered  the  said 
.  Cline  and  Toomley  to  the  captain  of  the  transport  George  W. 
Elder,  with  directions  to  deliver  said  men  to  Mjyor-General 
Otis,  at  Manila,  P.  I.  The  transport  was  on  the  way  to  San 
Francisco,  and  did  not  stop  at  Mauila.  The  men  were,  there- 
fore, delivered  to  the  military  authorities  at  San  Francisco,  Cal., 
by  whom  they  were  released  as  having  been  erroneously 
arrested,  neither  of  them  being  John  Connelley,  the  deserter. 
While  the  men  were  on  board  the  transport  they  were  sub- 
sisted by  the  owners  of  said  transport,  and  they  claim  com- 
pensation for  the  same. 

Under  date  of  February  23, 1900,  the  Quartermaster-General 
said: 

"The  steamship  George  W.  Elder  was  employed  by  the 
Quartermaster's  Department  under  charter  for  the  transporta- 
tion of  troops.  The  charter  party  under  which  the  ship  was 
employed  did  not  specify  the  rate  to  be  charged  for  subsist- 
ence. The  enlisted  men  transported  on  the  ship  were  furnished 
rations  in  kind  by  the  Subsistence  Department,  officers  were 
provided  with  meals  in  the  saloon  by  the  owners  of  the  ship, 
for  which  the  ship's  company  were  permitted  to  charge  each 
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officer  not  exceeding  $1.50  per  day,  which  included  all  accommo- 
dations and  services  accorded  to  first-class  passengers.  This 
was  in  accordance  with  an  oral  agreement  made  when  the  ship 
was  chartered  and  was  not  made  a  part  of  the  charter  party." 

From  the  above  it  appears  that  the  transport  in  question 
was  manned  and  the  officers  and  crew  thereof  subsisted  by 
the  owners  of  the  steamship.  The  enlisted  men  carried  on 
said  transport  were  subsisted  by  the  United  States,  and  army 
officers  and  others  not  members  of  the  crew  procured  their 
subsistence  from  and  paid  for  the  same  to  the  owners  of  the 
vessel  at  an  agreed  price  of  $1.50  per  day. 

From  the  correspondence  in  the  case  it  appears  that  Messrs. 
Gline  and  Toomley  were  not  arrested  by  or  at  any  time  in  the 
custody  of  the  military  authorities  of  the  United  States,  until 
their  delivery  to  the  commanding  officer  at  Alcatraz  Island  at 
San  Francisco. 

The  act  of  March  3, 1899  (30  Stat.,  1065),  making  appropria- 
tions for  contingencies  of  the  Army  for  the  fiscal  year  ending 
June  30, 1900,  provides: 

"  For  all  contingent  expenses  of  the  Army  not  provided  for 
by  other  estimates,  and  embracing  all  branches  of  the  military 
service,  to  be  expended  under  the  immediate  orders  of  the 
Secretary  of  War,  two  hundred  thousand  dollars." 

The  same  act  (p.  1070),  in  appropriating  for  the  "  incidental 
expenses  of  the  Quartermaster's  Department,"  provides : 

"  For  the  apprehension,  securing,  and  delivering  of  deserters, 
and  the  expenses  incident  to  the  pursuit,  and  no  greater  sum 
than  fifty  dollars  for  each  deserter  shall  in  the  discretion  of 
the  Secretary  of  War  be  paid  to  any  officer  or  citizen  for  such 
services  and  expenses." 

In  view  of  the  specific  provision  found  under  the  head  of 
incidental  expenses,  Quartermaster's  Department,  for  the 
apprehension  of  deserters,  no  other  appropriation  can  be  used 
in  payment  of  such  expenses,  and  as  these  men  were  not 
deserters  this  appropriation  can  not  be  used  to  defray  any 
expenses  incident  to  their  illegal  arrest  and  detention. 

Furthermore,  as  Messrs.  Gline  and  Toomley  were  not 
arrested  by,  or  at  any  time  under  the  control  of,  the  military 
authorities  prior  to  their  delivery  at  San  Francisco,  the 
expenses  of  their  subsistence  prior  to  said  delivery  can  not  be 
regarded  as  an  expense  of  the  Army  for  which  the  appropria- 
tion for  contingencies  was  made.    When  persons  undertake 
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the  arrest  and  detention  of  others  as  alleged  deserters,  they 
assume  all  responsibility  for  their  acts,  and  can  not  throw 
npon  the  Government  the  burden  growing  oat  of  their  mis- 
takes. I  have,  therefore,  to  advise  yon  that  the  claim  in  ques- 
tion can  not  be  paid  from  the  appropriation  for  "Contingencies 
of  the  Army,  1900." 


TRAVELING  EXPENSES  OP  AN  OFFICER  OF  THE 
NAVY  FROM  HONOLULU,  H.  L,  TO  SAN  FRAN- 
CISCO,  CAL. 

Travel  between  Honolulu  and  San  Francisco,  Cal.,  prior  to  July  1,  1899, 
is  travel  abroad  within  the  meaning  of  the  navy  mileage  laws,  and  an 
offloer  coming  within  their  provisions  is  entitled  to  actual  and  reason- 
able expenses  for  such  travel,  but  not  to  mileage. 

(Decision  by  Assistant  Comptroller  Mitchell,  March  26,  1900.) 

Lieutenant  B.  B.  Bierer,  United  States  Navy,  appeals  from 
the  action  of  the  Auditor  for  the  Navy  Department  in  settle- 
ment dated  June  16, 1899,  disallowing  his  claim  for  difference 
between  the  cost  of  transportation  furnished  and  mileage  at 
8  cents  per  mile  for  traveling  under  orders  from  Honolulu, 
H.  I.,  to  San  Francisco,  Gal. 

By  order  of  May  6,  1899,  Lieutenant  Bierer,  then  ensign, 
was  detached  from  the  U.  S.  S.  Iroquois  and  directed  to  pro- 
ceed to  Mare  Island,  Oal.,  and  report  to  the  commandant  of 
the  navy-yard  at  that  place  for  duty  on  the  U.  S.  R.  S.  Inde- 
pendence. Iu  obedience  to  this  order  he  traveled  from  Hono- 
lulu to  San  Francisco,  for  which  portion  of  the  journey  he  was 
furnished  transportation,  and  from  San  Francisco  to  Mare 
Island,  for  which  portion  he  was  paid  mileage.  The  journey  was 
performed  prior  to  July  1, 1899,  on  which  latter  date  section  13 
of  the  navy  personnel  act,  which  gave  officers  of  the  line  of  the 
Navy  the  same  allowance  for  travel  as  received  by  officers  of 
the  Army  in  similar  conditions,  became  effective. 

The  act  of  June  16, 1874  (18  Stat.,  72),  abolished  mileage 
and  substituted  actual  traveling  expenses  for  travel  performed 
by  any  person  holding  employment  or  appointment  under  the 
United  States.  The  act  of  June  30,  1876  (19  Stat.,  65), 
repealed  so  much  of  the  act  of  June  16, 1874,  supra,  as  was 
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applicable  to  officers  of  the  Navy  engaged  in  travel,  and 
farther  provided  as  follows : 

"And  the  sum  of  eight  cents  per  mile  shall  be  allowed  such 
officers  while  so  engaged,  in  lieu  of  their  actual  traveling 
expenses." 

The  act  of  August  5, 1882  (22  Stat.,  286-287),  farther  modi- 
fled  the  mileage  law  relating  to  the  naval  service  by  providing 
as  follows : 

"  Officers  of  the  Navy  traveling  abroad  under  orders  here- 
after issued  shall  travel  by  the  most  direct  route,  the  occasion 
and  necessity  for  such  order  to  be  certified  by  the  officer 
issuing  the  same;  and  shall  receive  in  lieu  of  the  mileage  now 
allowed  by  law  only  their  actual  and  reasonable  expenses, 
certified  under  their  own  signatures  and  approved  by  the 
Secretary  of  the  Navy." 

The  law  as  thus  stated  provides  for  mileage  at  the  rate  of  8 
cents  per  mile  in  all  cases,  except  as  provided  in  the  act  of 
August  5,  1882,  for  "officers  of  the  Navy  traveling  abroad 
under  orders,"  who  are  entitled  only  to  their  actual  aud 
reasonable  expenses  in  lieu  of  mileage. 

It  is  contended  that  since  the  Hawaiian  Islands  became  a 
part  of  the  United  States  travel  between  them  and  the  conti- 
nental limits  of  the  United  States  is  not  travel  abroad,  and 
that  therefore  mileage  should  be  paid  therefor.  The  Auditor 
disallowed  the  claim  because,  as  he  states: 

"The  travel  was  not  performed  within  the  United  States  and 
claimaut  is  therefore  not  entitled  to  mileage." 

The  laws  above  noted  relating  to  travel  by  officers  of  the 
Navy  divide  such  travel  into  two  classes — travel  abroad,  for 
which  only  actual  and  reasonable  expenses  are  allowed,  and 
travel  not  abroad,  for  which  mileage  is  allowed.  The  statutes 
must  be  construed  in  the  light  of  conditions  existing  at  the 
time  when  they  were  enacted.  When  the  act  of  August  5, 
1882,  was  passed,  the  Hawaiian  Islands  had  not  been  annexed 
to  the  United  States.  All  travel  beyond  the  then  territorial 
limits  of  the  United  States  was  considered  as  travel  abroad, 
within  the  meaning  of  the  law,  and  this  necessarily  included 
all  travel  to  and  from  the  Hawaiian  Islands.  The  subsequent 
annexation  of  the  islands  did  not  change  the  character  of  the 
travel  between  them  and  the  limits  of  the  United  States  proper 
as  they  existed  when  the  act  of  August  5, 1882,  was  passed, 
and  such  travel  is  still  travel  abroad,  for  which  actual  and 
reasonable  expenses  only  can  be  allowed.  The  action  of  the 
Auditor  is  affirmed. 
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EEVISION  OP  A  CLAIM  NOT  ACTED  UPON  BY  AN 

AUDITOR. 

An  application  by  a  soldier  "  for  any  and  all  arrears  of  pay  and  allowances 
of  every  nature  and  description  that  may  be  due  him  under  any  and 
all  acts  of  Congress,  and  the  rulings  and  decisions  of  the  Department 
thereunder,"  is  too  general  and  indefinite  to  constitute  a  claim  against 
the  United  States,  and  the  Auditor  having  refused  to  receive  it  as  a 
claim,  the  Comptroller  of  the  Treasury  is  not  authorized  to  revise  his 
action. 

(Decision  by  Comptroller  Tracewell^  March  27, 1900.) 

On  November  8, 1898,  through  Dermody  &  Co.,  Washington, 
D.  0.,  his  attorneys,  Michael  Maloy,  late  of  Company  E,  Third 
United  States  Light  Artillery,  war  of  the  rebellion,  filed  with 
the  Auditor  for  the  War  Department  a  printed  application, 
called  a  claim,  the  material  part  of  which  reads: 

"  He  hereby  makes  application  for  any  and  all  arrears  of 
pay  and  allowances  of  every  nature  and  description  that  may 
be  due  him  under  any  and  all  acts  of  Congress  and  the  rulings 
and  decisions  of  the  Department  thereunder." 

On  January  27, 1898,  a  like  paper  was  filed  on  behalf  of 
Jacob  Behringer,  late  a  private  in  Company  L,  Third  Pennsyl- 
vania Heavy  Artillery  Volunteers,  also  a  member  of  the  Fourth 
Regiment  Light  Artillery,  in  substantially  the  same  language. 

On  the  19th  instant  the  Auditor  for  the  War  Department 
returned  these  papers  to  Dermody  &  Co.,  with  the  following 
indorsement: 

"Respectfully  returned  to  Dermody  &  Co.,  Washington, 
D.  C.  This  office  will  not  undertake  to  ascertain  whether, 
tinder  the  several  acts  of  Congress  and  decisions  in  force, 
there  is  a  balance  due  a  claimant  on  a  general  application.7' 

On  the  23d  instant  Dermody  &  Co.,  as  the  attorneys  for 
these  claimants,  appealed  to  this  office  from  the  action  of  the 
Auditor  in  the  following  language: 

"  We  hereby  appeal  from  the  action  of  the  Auditor  for  the 
War  Department  in  holding  that  the  rule  set  forth  in  Form 
539  issued  from  his  office  applies  to  the  claims  in  the  cases  of 
Jacob  Behringer,  Company  L,  Third  Penijsylvania  Heavy 
Artillery  Volunteers,  and  Company  D,  Fourth  United  States 
Light  Artillery,  and  Michael  Maloy,  Company  E,  Third  United 
States  Light  Artillery ." 

An  appeal  to  the  Comptroller  of  the  Treasury  is  only  allowed 
to  a  claimant  from  the  action  of  an  Auditor  on  balances  cer- 
tified to  the  division  of  bookkeeping  and  warrants  or  to  the 
Postmaster-General.    There  has  been  no  balance  certified  in 
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either  of  these  cases,  hence  there  is  no  right  of  appeal,  and 
I  have  no  jurisdiction  to  hear  or  determine  the  same. 

Under  section  6  of  the  act  of  July  31, 1894,  known  as  the 
"Dockery  Act,"  I  have  the  authority,  when  the  interests  of 
the  Government  require,  to  direct  an  Auditor  to  forthwith 
audit  and  settle  any  particular  account  which  he  is  authorized 
to  settle.  The  word  "  account"  therein  used  is  broad  enough 
to  include  any  claim. 

Is  a  request  by  a  person — 

"  for  any  and  all  arrears  of  pay  and  allowances  of  every  nature 
and  description  that  may  be  due  him  under  any  and  all  acts 
of  Congress  and  the  rulings  and  decisions  of  the  Department 
thereunder" 

a  claim  against  the  Government  f    I  think  not 

It  did  not  require  the  letter  of  the  Auditor  recently  issued, 
in  which  he  declined  to  consider  these  "  drag  nets  "  as  claims, 
to  establish  the  fact  that  such  papers  were  not  legal  claims. 
They  amount  to  no  more  than  a  request  for  the  Auditor  to 
search  the  files  and  decisions  and  see  if  he  can  find  a  claim 
against  the  Government  which  the  claimant  is  not  aware  that 
he  possesses*  Just  what  function  or  part  the  claim  agent 
plays  in  such  performance,  except  to  obtain  a  share  of  such 
treasure  trove,  I  can  not  understand. 
The  claim  is  dismissed. 


REMISSION   OF  A  PENALTY  FOR  DELAY  IN   COM- 
PLETING WORK  UNDER  A  CONTRACT. 

The  remission  of  a  penalty  incurred  by  a  contractor  for  delay  in  complet- 
ing a  vessel  within  the  time  fixed  by  the  contract  for  its  completion, 
such  delay  having  been  principally  caused  by  the  failure  of  a  subcon- 
tractor to  furnish,  within  the  time  specified,  an  engine  to  be  placed 
in  the  vessel,  is  not  authorized,  notwithstanding  that  the  subcon- 
tractor was  selected  by  the  Government,  such  selection  having  been 
provided  for  in  the  contract. 

(Assistant  Comptroller  Mitchell  to  Lieut.  Commander  J.  C.  Fre- 
mont, March  27 j  I960.) 
I  have  received  your  letter  of  the  10th  instant,  asking 
whether  you  are  authorized  to  make  final  payment  to  Lewis 
Nixon  under  his  contract  of  April  24, 1899,  for  the  construction 
of  a  steam  tugboat  and  release  him  from  penalties  of  $220 
incurred  for  delay  in  the  completion  of  his  contract.    You  say: 

"Tho  vessel  was  first  contracted  for  April  24,  1899,  time  of 
completion  to  be  one  hundred  and  twenty  working  days,  or 
October  9, 1899.    The  Government  had  named  several  subcou- 
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tractors  who  were  to  supply  engines,  boilers,  steering  gears, 
and  other  accessory  parts;  these  the  contractor  had  to  accept. 
A  tier  the  hull  was  well  under  way  and  it  became  necessary  to 
commence  installing  bedplates  for  engiues  it  was  found  that 
the  contractors  from  whom  the  Government  was  to  get  the 
engine  (the  Wells  Engineering  Company)  were  unable  to  fill 
their  contract.  At  the  recommendation  of  this  office  the  con- 
tract with  the  Wells  Company  for  the  engine  was  canceled 
and  a  new  engine  contracted  for,  being  furnished  by  Alfred 
Box,  of  Philadelphia.  This  caused,  of  course,  not  only  delay 
in  obtaining  engine,  but  a  considerable  change  in  interior  plans 
of  the  vessel.  This  cost  was  borne  by  the  contractor  and  no 
extra  charges  were  made  to  the  Government,  Extensions  were 
granted  which  covered  this  time  of  delay  as  far  as  could  be 
foreseen,  but  at  the  last  moment  improper  action  of  the  throt- 
tle valve  on  said  engine  and  a  slight  collision  which  was  sus- 
tained by  this  vessel  while  lying  at  the  wharf  and  the  failure 
of  the  subcontractor  for  steering  gear  to  furnish  a  small  part 
necessary  caused  a  delay  beyond  the  contract  time  of  eleven 
days. 

"  In  view  of  these  facts  over  which  the  contractor  had  no 
control — also  with  the  fact  that  the  vessel  was  produced  at  a 
remarkably  low  price — my  recommendation  of  February  28  is 
respectfully  reiterated  that  this  penalty  be  remitted." 

The  contract  provides : 

"The  party  of  the  second  part  will,  at  his  own  risk  and 
expense,  construct  a  steel  screw  steam  tug  in  accordance  with 
said  specifications,  except  so  far  as  modified  as  follows,  vide- 
licet: The  length  on  water  line  to  be  ninety-eight  feet;  the  beam 
to  be  22  feet;  the  engiue  to  be  a  Wells  balance  quadruple,  with 
cylinders  ten  and  a  half,  fifteen,  twenty-one,  and  thirty  inches 
by  twenty- inch  stroke;  the  boiler  to  have  not  less  than  fifty 
four  square  feet  of  grate  surface;  no  storage  battery:  the  pas- 
sage between  engine  room  and  cabin  to  be  omitted,  and  the 
general  arrangement  and  scheme  of  design  to  be  retained;  for 
the  sum  of  forty -three  thousand  eight  hundred  and  seventy-five 
dollars  (143,875.00).  All  materials  and  appliances  used  in  the 
construction  of  the  tug  shall  be  kept  insured  by  the  party  of  the 
second  part  in  a  sum  equal  to  the  amount  of  advance  payments 
made  by  the  Government  on  the  tug.  If  the  completion  and 
final  delivery  of  this  tug  be  delayed  beyond  one  hundred  and 
twenty  (120)  working  days  from  the  date  of  notification  of 
approval  of  this  contract,  deductions  shall  be  made  from  the 
contract  price  for  every  working  day  thereafter  at  the  rate  of 
twenty  dollars  ($20.00)  per  day." 

Under  this  provision  it  required  the  contractor  to  furnish  at 
his  own  expense  all  the  materials  and  labor  necessary  to  make 
a  complete  steam  tugboat  within  the  time  specified. 

Two  extensions  of  time  were  granted,  yet  there  was  a  delay 
of  eleven  days  beyond  the  time  specified  in  the  extensions. 
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The  contract  specifies  the  kind  or  type  of  engine  required. 
Under  the  head  of  general  conditions  it  also  provides: 

"  The  engine  will  be  furnished  by  the  Wells  Engineering 
Company,  complete  from  throttle  to  bed  plates,  inclusive." 

It  is  further  provided  : 

"  It  is  provided  that  a  failure  on  the  part  of  the  contractor 
to  place  orders  for  engine  *  *  *  within  ten  days  after  the 
execution  of  the  contract  for  building  the  vessel  will  entitle 
the  supervisor  to  the  right  to  order  them  and  deduct  the  prices 
to  be  paid  for  them  from  the  contract  price  of  the  vessel;  but 
such  action  on  the  part  of  the  supervisor  shall  not  relieve  the 
contractor  from  the  necessity  of  completely  installing  this 
machinery  nor  the  obligations  of  the  machinery  trials." 

It  appears  that  the  Wells  Engineering  Company,  with  whom 
a  subcontract  was  made,  presumably  by  the  main  contractor, 
failed  to  furnish  the  engine,  and  that,  with  the  consent  of  the 
Government,  a  different  engine  was  procured  from  another  sub- 
contractor, but  that  the  failure  of  the  first  subcontractor  was 
the  cause,  in  part  at  least,  of  the  delay  of  Lewis  Nixon  to  com- 
plete the  vessel  on  time. 

It  may  be  stated  as  a  general  proposition  that — 

"  It  is  no  defense  to  an  action  to  recover  liquidated  damages 
stipulated  for  in  the  building  contract  for  delay  that  a  subcon- 
tractor failed  to  fulfill  his  contract."  (Wait's  Engineering  and 
Architectural  Jurisprudence,  par.  324;  Beichenbach  v.  Sage 
(Wash.),  43  Pac.  Rep.,  354.) 

You  seem  to  conclude  that  the  contractor  should  be  relieved 
from  the  stipulated  deduction  because  the  delay  was  caused 
by  the  failure  of  a  subcontractor,  and  that  subcontractor  had 
been  specifically  named  by  the  Government  whom  the  main 
contractor  had  to  accept.  I  am  unable  to  see  that  this  fact 
furnishes  any  valid  excuse  for  the  relief  sought.  Mr.  Nixon 
was  fully  aware  of  this  requirement  when  he  entered  into  his 
contract  with  the  Government. 

*  #  •  u  when  one  agrees  in  terms  to  do  a  thing  in  rea- 
son he  pledges  himself  to  the  capacity  to  do  it  and  assumes 
responsibility  for  obstacles  and  accidents.    *    •    • 

"  One's  undertaking,  therefore,  will  biud  him  to  whatever  it 
is  within  the  scope  of  private  exertion  to  accomplish,  without 
violating  the  law,  however  inconvenient,  however  many  obsta- 
cles he  may  encounter,  and  however  impossible  its  doing  may 
be  to  him.  •  •  *  For  example,  any  unexpected  hiudrance 
to  navigation  will  not  in  general  excuse  a  person  who  has 
expressly  contracted  to  carry  goods  or  the  like;  for,  however 
difficult  to  deal  with  the  party  may  find  the  obstruction,  there 
is  ordinarily  nothing  in  its  nature  absolutely  insurmountable," 
(Bishop  on  Contracts,  par.  590,  591,  and  authorities  cited.) 
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The  law  not  only  permits  people  to  make  their  contracts  to 
suit  themselves,  so  long  as  no  law  is  violated,  but  does  not 
undertake  to  relieve  tbem  from  the  results  of  their  improvi- 
dent or  unwise  agreements,  or  even  from  their  misfortunes. 

I  therefore  am  of  opinion  that  neither  the  failure  of  the 
Wells  Engineering  Company  to  furnish  the  engine,  nor  the 
improper  action  of  the  throttle  valve  of  said  engine,  nor 
the  slight  collision  which  was  sustained  by  the  vessel  while 
lying  at  the  wharf  furnish  any  sufficient  excuse  for  the  failure 
of  the  contractor  to  complete  the  vessel  within  the  time  agreed 
upon,  and  you  are  not  authorized  to  make  final  payment  with- 
out making  all  deductions  required  by  the  terms  of  the  contract. 

While  not  referred  to  by  you  it  is  observed  that  paragraph 
35  of  the  specifications  provides : 

"  Should  the  time  for  the  completion  of  the  contract  be  ex- 
tended, all  expenses  for  inspection  and  superintendence  during 
the  period  of  the  extension,  the  same  to  be  determined  by  the 
supervisor  of  the  harbor  in  charge,  shall  be  deducted  from 
payments  due  or  to  become  due  to  the  contractor:  Provided, 
however^  That  if  the  party  of  the  first  part  shall,  in  the  exer- 
cise of  his  discretion,  because  of  freshets,  ice,  or  other  force 
or  violence  of  the  elements,  allow  the  contractor  additional 
time  in  writing,  as  provided  for  in  the  form  of  contract,  there 
shall  be  no  deduction  for  the  expenses  for  inspection  and 
superintendence  for  such  additional  time  so  allowed." 

Two  extensions  were  granted  of  60  and  40  days,  respectively, 
but  the  papers  submitted  fail  to  show  whether  said  extensions 
were  "  because  of  freshets,  ice,  or  other  force  or  violence  of  the 
elements"  so  as  to  relieve  the  contractor  from  the  expenses  of 
inspection  and  superintendence.  This  question,  however,  not 
having  been  submitted  no  opinion  is  expressed  thereon. 


LIABILITY  FOR  PRIVATE  PROPERTY  LOST  OR 
STOLEN  WHILE  IN  THE  CUSTODY  OF  GOVERN- 
MENT OFFICERS. 

The  United  States  is  not  liable  for  the  unauthorized  acts  or  laches  or  neg- 
ligence of  its  officers. 

The  United  States  is  not  liable  for  the  valne  of  weapons  taken  from  the 
inmates  of  a  quarantine  camp  by  an  officer  of  the  Marine-Hospital 
Service  for  the  preservation  of  the  peace,  which  were  lost  or  stolen 
while  in  his  custody. 

(Decision  by  Comptroller  Tracewell,  March  27, 1900.) 

The  Auditor  for  the  Treasury  Department  by  settlement 
dated  June  1, 1899,  of  the  account  of  George  A.  Bartlett,  dis- 
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bursing  clerk  of  the  Treasury  Department,  for  preventing  the 
spread  of  epidemic  diseases,  from  October  1  to  December  31, 
1898,  disallowed  payments  made  by  him  to  Frank  Towers  for 
one  razor,  $2.50,  and  to  Earnest  Ghristensen  for  one  revolver, 
$12.  The  disbursing  clerk  has  applied  for  a  revision  of  his 
account  by  the  Comptroller  of  the  Treasury. 

In  a  letter  dated  March  13, 1900,  addressed  to  the  Sui>er- 
vising  Surgeon-General  of  the  Marine- Hospital  Service  by 
Passed  Assistant  Surg.  H.  D.  Goddings,  he  says: 

"  The  character  and  habits  of  life  of  the  inmates  of  the 
Egmont  Key  Gamp  were  such  that,  in  the  interest  of  good 
order  and  discipline  and  for  the  safety  of  the  officers  and 
employees  of  the  camp,  it  was  deemed  necessary  to  deprive  all 
arriving  at  the  camp  of  pistols,  razors,  knives,  and  other 
weapons,  both  of  offense  and  defense.  Among  those  so  dis- 
armed were  the  above-mentioned  Ghristensen  and  Towers,  the 
former  being  deprived  of  a  pistol,  the  latter  of  a  razor.  Upon 
being  deprived  of  these  weapons  a  receipt  in  the  nature  of 
a  check  was  given  them,  and  upon  their  making  demand  for 
the  articles  at  the  expiration  of  their  term  of  detention  it  was 
found  that  the  pistol  and  razor  had  been  stolen,  owing  to  the 
lack  of  any  safe  locker  place  for  the  preservation  of  the  same. 

"The  articles  were  probably  stolen  by  an  employee  of  the 
camp  whose  discharge  had  taken  place  in  the  meantime.  I 
therefore  considered  that  the  camp  was,  in  a  measure,  respon- 
sible, and  in  transmitting  the  bill  for  payment  I  left  it  to  the 
judgment  of  the  Bureau  to  decide  whether  the  claim  was  an 
equitable  one.  To  my  mind  it  was  such,  and  in  this  spirit  I 
certified  as  to  the  reasonableness  and  justness  of  the  claim. 

"  I  respectfully  submit  that,  for  the  safety  of  life  and  the  pres- 
ervation of  discipline,  it  was  necessary  to  disarm  such  charac- 
ters; that,  having  deprived  them  of  their  weapous  and  given  a 
receipt  for  the  same  in  my  official  capacity,  the  camp  became 
responsible  for  them,  and  that  1  exercised  every  possible  pre- 
caution with  the  means  at  my  disposal  to  insure  the  safety  of 
the  confiscated  property." 

I  am  of  opinion  that  the  United  States  was  not  liable  for  the 
value  of  the  property  stolen  while  in  the  custody  of  the  passed 
assistant  surgeon  or  other  officer  of  the  Government,  and  that 
the  payment  of  the  amounts  specified  was  unauthorized. 

Whether  or  not  such  officer  is  personally  liable  to  the  owners 
for  the  value  of  the  property,  if  it  was  stolen  while  in  his  cus- 
tody without  fault  or  negligence  on  his  part,  is  a  question  which 
is  not  before  me  for  decision.  But  under  the  circumstances  of 
this  case  I  think  it  is  clear  that  no  liability  was  imposed  upon 
the  United  States.  It  is  well  established  that  the  United  States 
is  not  bound  by  the  act  of  one  of  its  agents,  unless  it  manifestly 
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appears  that  he  acted  within  the  scope  of  his  authority  or  was 
employed  in  his  capacity  as  a  public  agent  to  do  the  particular 
act.    (  Whiteside  v.  United  States,  93  U.  S.,  247.) 

By  the  acts  of  April  20,  1878  (20  Stat.,  38),  aud  March  27, 
1800  (26  Stat.,  31),  the  Supervising  Surgeon-General  of  the 
Marine-Hospital  Service,  under  the  direction  of  the  Secretary 
of  the  Treasury  and  subject  to  the  approval  of  the  President, 
is  authorized  to  make  regulations  to  prevent  the  introduction 
and  spread  of  contagious  and  infectious  diseases.  By  para- 
graph 689  of  regulations  so  made  it  is  provided  that  quaran- 
tine stations  shall  be  governed  by  the  general  regulations  of 
the  Marine- Hospital  Service  "  so  far  as  applicable."  Paragraph 
418  of  the  regulations  of  the  Marine-Hospital  Service  provides 
as  follows: 

"  Upon  the  admission  of  a  patient  for  treatment  the  com- 
manding officer  will  receive  his  mouey  and  other  valuables 
and  give  a  receipt  therefor.  •  *  *  Upon  the  termination 
of  the  treatment  of  a  patient  his  money  and  other  effects  shall 
be  returned  to  him."    *    *    • 

This  paragraph  is  under  the  heading  "  Hospital  relief,"  and 
by  its  terms  is  applicable  to  patients  admitted  for  treatment. 
It  is  understood  that  safes  are  provided  at  the  hospitals  for 
the  safe-keeping  of  money  and  valuables  so  received.  It  is 
also  understood  that  at  quarantine  camps  no  patients  are 
admitted  for  treatment,  and  that  no  suitable  provision  is  made 
for  the  safekeeping  of  money  or  other  valuables.  It  is  clear 
also  that  the  chief,  if  not  only,  reason  for  the  provision  in 
respect  to  patients  admitted  to  the  hospitals  for  treatmeut  is 
that  such  patients  are  usually  in  a  helpless  condition  and 
unable  to  take  care  of  their  own  money  or  valuables.  It  is 
also  clear  that  these  conditions  do  not  usually  exist  at  quaran- 
tine stations  and  probably  did  not  exist  at  Egiuont  Key  Camp. 
It  also  appears  that  the  purpose  of  taking  the  arms  and  other 
weapons  from  the  inmates  of  the  camp  was  not  the  safe-keep- 
ing of  the  articles,  but  the  preservation  of  the  peace.  I  think, 
therefore,  that  paragraph  418  of  the  regulations  of  the  Marine- 
Hospital  Service  was  not  applicable  to  this  camp,  and  that 
the  taking  of  the  arms  and  weapons  of  the  inmates  was  not 
within  the  scope  of  the  authority  of  the  officer  of  the  Marine- 
Hospital  Service  in  charge  of  the  camp.  Therefore,  whatever 
responsibility  for  the  safe  keeping  of  such  property  was  in- 
curred by  such  officer  in  taking  custody  of  it  must  rest  upon 
him  alone.  But  even  if  the  United  States  had  been  charged 
with  such  responsibility,  it  would  not  have  become  liable  for 
±4184-  Vol.  0 ±8 
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any  loss  arising  from  the  negligence  of  the  officer  having  the 
custody  of  the  property.  It  is  a  well  established  general  rule 
that  the  Government  is  not  liable  for  the  laches  or  negligence 
of  its  officers.  In  Hart  v.  United  States  (95  U.  S.,  318)  Chief 
Justice  Waite  in  delivering  the  opinion  of  the  court  said: 

"A  government  may  be  a  loser  by  the  negligence  of  its  offi- 
cers, but  it  never  becomes  bound  to  others  for  the  conse- 
quences of  such  neglect,  unless  it  be  by  express  agreement  to 
that  effect." 

It  is  equally  true  that  if  there  was  no  negligence  there  was 
no  liability. 
The  disallowance  made  by  the  Auditor  is  affirmed. 


ADDITIONAL  PAY  TO  A  SOLDIER  FOE  CONTINUOUS 

SERVICE. 

A  soldier  who  reenlisted  more  than  three  months  after  the  expiration  of 
his  previous  term  of  enlistment  is  not  entitled  to  the  additional  pay 
provided  by  section  1281,  Revised  Statutes,  as  amended  by  section  3 
of  the  act  of  August  1, 1894,  for  reenlistment  within  three  months,  uot- 
withstanding  that,  by  reason  of  sickness,  his  reenlistment  was  ante- 
dated, by  direction  of  the  Major-General  Commanding  the  Army,  so  as 
to  bring  it  within  the  limitation  of  three  months;  nor  to  regular  pay 
prior  to  the  date  of  his  actual  enlistment. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  March 

25,  1900.) 
I  am  in  receipt  from  the  Paymaster-General,  by  your  order, 
per  indorsement  dated  the  24tb  instant,  of  your  request  for  my 
decision  iu  the  following  case: 

"  Private  Reuben  R.  Cofer,  Battery  B,  Second  Artillery,  was 
discharged  June  5, 1899,  from  Company  I,  Fifth  Infantry,  by 
expiration  of  term  of  enlistment.  On  December  21, 1899,  he 
enlisted  in  Battery  B,  Second  Artillery,  and  by  letter  from  the 
Adjutant-General's  Office  it  was  directed  that,  the  soldier 
having  been  prevented  by  sickness  from  reporting  for  reenlist- 
men  t  within  the  three  months'  limit,  his  enlistment  be  antedated 
to  September  4, 1899,  thus  bringing  him  withinthe  three  months' 
limit,  and  that  he  be  mustered  for  arrears  of  pay  on  the  next 
pay  rolls,  with  explanatory  remarks.  The  paymaster  pa.\  ing 
the  roll  upon  which  the  soldier  is  thus  mustered  declined  to 
pay  the  three  months  and  seventeen  days  arrears  of  pay,  and 
the  papers  are  referred  to  this  office  for  remark.  Decision  is 
requested  (1)  whether  such  antedating  of  enlistment  will  en- 
title the  soldier  to  continuous  service  pay,  the  same  as  though 
he  had  actually  enlisted  withinthe  three  months'  limit,  and  (2) 
is  the  soldier  entitled  to  pay  for  the  time  his  enlistment  is  thus 
antedated  U  Official  copies  Inclosed,  and  return  of  these  papers 
requested." 
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It  appears  on  the  rolls  of  his  battery  that  this  soldier  was 
mastered  as  having  reenlisted  September  4, 1899,  although  he 
did  not  reenlist  until  December  21, 1899,  and  that  said  muster 
was  made  pursuant  to  an  order  by  letter  from  the  Adjutant- 
General  of  the  Army  to  the  commanding  officer  of  Battery  B, 
Second  United  States  Artillery,  dated  January  26,  1900,  as 
follows: 

"  By  direction  of  the  Major-General  Commanding  the  Army, 
I  have  the  honor  to  inform  yon  that  your  request  that  the 
service  of  Private  Reuben  R.  Oofer,  of  your  battery,  be  made 
continuous  has  been  approved  on  account  of  the  soldier  being 
prevented  by  sickness  from  reporting  for  reenlistment  within 
the  three  months'  limit. 

"The  Major-General  Commanding  the  Army  directs  that 
Private  Gofer's  enlistment  be  antedated  to  September  4, 1899, 
and  he  be  mustered  for  arrears  of  pay  on  next  muster  and  pay 
rolls,  with  explanatory  remarks.'9 

The  term  of  enlistment  in  the  Army  was  reduced  from  five 
years  to  three  years  by  section  2,  act  of  August  1, 1894  (28 
Stat.,  21ri),  and  sections  1281,  1282,  1283,  Revised  Statutes, 
were  amended  by  section  3  of  said  act,  which  provides: 

44  That  the  period  within  which  soldiers  may  re-enlist  with  the 
benefits  conferred  by  sections  twelve  hundred  aud  eighty-two 
aud  twelve  hundred  and  eighty-four  of  the  Revised  Statutes, 
be,  ami  the  same  is  hereby, extended  to  three  mouths;  and  here- 
after every  enlisted  man  in  the  Army,  excepting  general  service 
clerks  and  general  service  messengers,  shall  be  entitled  to  all 
the  benefits-conferred  by  sections  twelve  hundred  and  eighty- 
one  and  twelve  hundred  and  eighty-two  of  the  Revised  Stat- 
utes: Provided,  That  to  entitle  them  to  the  additional  pay 
authorized  by  section  twelve  hundred  and  eighty-one,  for  men 
serving  in  the  third,  fourth,  aud  fifth  years,  the  service  must 
have  been  continuous  within  the  meaning  of  this  section." 

The  date  when  Cofer  first  enlisted  and  the  term  for  which  he 
enlisted  are  not  stated,  but  as  it*  is  stated  that  he  was  dis- 
charged June  5, 1899,  by  expiration  of  term  of  enlistment,  it 
is  inferred  that  he  had  served  the  full  term  of  three  years  at 
the  time  of  said  discharge. 

Section  3,  act  of  August  1, 1894,  supra,  which  was  in  force 
at  the  time  of  his  reenlistment  December  21, 1899,  expressly 
requires  the  soldier  to  re-enlist  within  three  months  after  hav- 
ing been  honorably  discharged  in  order  to  have  his  service 
regarded  as  continuous  and  to  entitle  him  to  the  additional  pay 
authorized  by  section  1281,  Revised  Statutes,  for  men  serving 
in  the  third,  fourth,  and  fifth  years  of  enlistment. 

The  law  makes  no  exceptions  other  than  those  stated  in 
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section  2,  which  has  no  application  to  this  case,  and  the  condi- 
tions upon  which  the  additional  pay  may  be  allowed  having 
been  fixed  by  law  the  right  to  such  additional  pay  upon  condi- 
tions other  than  those  prescribed  by  law  can  uot  be  conferred 
upon  a  soldier  by  an  order  of  the  Major-General  Commanding 
the  Army.    See  Morrill  v.  Jones  (106  U.  S.,  466). 

The  order  dated  January  26, 1900,  supra,  directing  that  the 
enlistment  of  Gofer  "  be  antedated  to  September  4,  1899,"  and 
the  muster  made  pursuant  to  said  order  were  illegal  and  void 
and  ineffectual  to  confer  upon  said  Gofer  any  right  to  pay 
prior  to  December  21, 1899,  the  date  of  his  actual  reenlistment, 
or  to  additional  pay  for  continuous  service  under  section  12S1, 
Revised  Statutes. 

Upon  the  facts  stated,  said  Reuben  B.  Gofer  is  not  entitled 
to  pay  from  September  4, 1899,  to  December  20, 1899,  and  as 
his  reenlistment  on  December  21, 1899,  was  not  within  three 
months  after  his  discharge  he  is  not  entitled  to  any  additional 
pay  under  section  1281,  Revised  Statutes,  on  said  reeulist- 
ment. 


THE  USE  BY  NAVY  OFFICERS  OF  ENLISTED   MEN 
AS  SERVANTS. 

The  accounting  officers  have  no  jurisdiction  to  consider  the  right  of  offi- 
cers to  allowances  other  than  those  of  a  pecuniary  nature,  and  can 
inquire  into  the  legality  of  such  allowances  only  when  their  legality 
is  essential  to  the  proper  settlement  of  a  money  demand. 

The  pay  and  allowances  of  an  enlisted  man  of  the  Navy  can  not  be  with- 
held because  he  may  have  been  engaged  in  the  performance  of  service 
prohibited  by  law,  provided  he  is  not  enlisted  solely  for  the  perform- 
ance of  such  illegal  service. 

(Decision  by  Assistant  Comptroller  Mitchell,  March  29,  1900.) 

The  Auditor  for  the  Navy  Department,  under  date  of  Feb- 
ruary 14,  1900,  has  submitted  for  approval,  disapproval,  or 
modification  his  decision  relating  to  pay  and  commutation  of 
rations  of  enlisted  men  belonging  to  the  mess-men  branch  of 
the  United  States  Navy  performing  duty  as  servants  to  offi- 
cers of  the  Navy  whose  allowances  are  affected  by  the  navy 
personnel  act.  The  cases  upon  which  he  bases  his  decision  are 
stated  thus: 

"  In  the  settlement  of  the  accounts  of  Pay  Inspector  H.  T.B. 
Harris,  paymaster  U.  S.  R.  S.  Vermont,  for  the  first  quarter, 
1900,  there  is  a  payment  to  I.  Nagano,  steward  to  the  corn- 
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mandant  of  the  New  York  Navy- Yard,  of  three  months'  pay, 
at  $45  per  month,  $135,  and  commutation  of  rations,  $27.60. 
To  J.  Iomada,  cook  to  commandant  navy-yard,  New  York, 
three  months'  pay,  at  $41,  $123,  and  commutation  of  rations, 
$27.60. 

u  There  are  also  payments  made  to  the  cooks,  cabin  stew- 
ards, wardroom  cooks  and  wardroom  stewards,  steerage  cooks, 
and  mess  attendants  for  the  several  officers,  mess  and  attend- 
ants thereon  during  the  month  of  August,  and  paid  at  the  sev- 
eral ratings  stated  in  the  'Pay  table  of  petty  officers  and 
enlisted  men  of  the  Navy.' 

"  In  the  rolls  of  the  United  States  flagship  Netc  York  for 
the  first  quarter,  1900,  there  are  payments  made  for  steward 
and  cook  to  the  commandant  in  chief;  also  the  usual  stewards, 
cooks,  and  mess  attendants  for  the  officers  authorized  by  the 
regulations,  and  paid  at  the  rates  stated  in  the  pay  table.  All 
the  persons  referred  to  are  enlisted  men  in  the  Navy." 

The  pay  of  enlisted  men  of  the  Navy  is  fixed  by  the  Presi- 
dent under  authority  of  section  1569,  Revised  Statutes.  The 
class  of  enlisted  men  to  which  the  Auditor  refers,  and  which 
are  affected  by  his  decision,  constitute  a  part  of  the  mess-men 
branch,  with  ratings  and  rates  of  pay  as  follows: 

Per  month. 

Steward  to  Commander  in  Chief $45 

Cook  to  Commander  in  Chief 40 

Steward  to  commandants 45 

Cooks  to  commandants 40 

Cabin  stewards 37 

Cabin  cooks 32 

Steerage  stewards 25 

Steerage  cooks 22 

Warrant  officers'  stewards 24 

Warrant  officers'  cooks 20 

Mess  attendants 1 16 

By  section  13  of  the  navy  personnel  act  of  March  3, 1899  (30 
Stat,  1007),  the  allowances  of  the  officers  of  the  line  and  of  the 
medical  and  pay  corps  of  the  Navy  are  assimilated  to  those  of 
the  officers  of  the  Army  of  corresponding  rank,  and  the  section 
has  the  effect  of  reducing  the  allowances  of  the  navy  officers  con- 
cerned, where  it  is  necessary  to  place  them  upon  an  equality  with 
officers  of  the  Army  in  respect  to  their  allowances.  (6  Comp. 
Dec,  45.) 

Section  1232  of  the  Revised  Statutes  provides  with  relation 
to  the  Army  that  "  No  officer  shall  use  an  enlisted  man  as  a 
servant  in  any  case  whatever."  The  Auditor  accordingly 
decides: 

"First.  That  officers  of  the  Navy  are  not  entitled  to  the 
services  of  enlisted  men  as  servants;  and 
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44  Second.  That  such  employment,  at  the  expense  of  the 
United  States,  is  an  allowance  to  the  officers  within  the  mean- 
ing of  said  section,  and  is  prohibited  by  section  1232  of  the 
Revised  Statutes." 

The  Auditor's  conclusion  is  based  upon  the  theory  that  the 
right  or  privilege  of  a  navy  officer  to  avail  himself  of  the 
services  of  an  enlisted  man  of  the  mess- men  branch  of  the  Naval 
service  is  an  allowance  within  the  meaning  of  the  navy  j>er- 
Bonnel  act,  and  that  as  such  use  of  enlisted  men  is  prohibited 
to  officers  of  the  Army,  it  is  likewise  prohibited  to  officers  of 
the  Navy  coming  within  the  operation  of  the  navy  personnel 
act.  He  therefore  proposes  to  disallow  payments  made  on 
account  of  pay  and  rations  to  the  members  of  the  mess-men 
branch  while  so  engaged,  because  such  service  is  unauthorized 
and  illegal. 

The  jurisdiction  of  the  accounting  officers  is  limited  to  the 
settlement  of  money  demands.  If  men  are  properly  enlisted  in 
the  naval  service,  it  is  not  material  to  the  accounting  officers 
in  the  settlement  of  their  pay  and  allowances  whether  they  are 
at  all  times  lawfully  engaged  or  not.  That  is  a  matter  to  be 
regulated  by  the  Navy  Department,  and  even  though  enlisted 
men  be  employed  in  service  forbidden  by  law,  it  is  beyond  the 
power  of  the  accounting  officers  to  withhold  the  pay  and  allow- 
ances which  the  law  prescribes.  The  legality  of  such  service 
can  become  material  to  the  accounting  officers  only  where  the 
enlistments  are  made  solely  for  such  illegal  purpose,  and  then 
only  in  passing  upon  the  payments  made  under  said  enlistments. 

The  principal  duties  required  of  the  men  belonging  to  the 
mess-men  branch  of  the  Navy,  as  indicated  by  their  several 
ratings,  are  of  a  character  usually  performed  by  servants,  and 
if  the  officers  for  whom  such  services  are  rendered  belonged  to 
the  Army,  the  use  of  the  men  for  this  purpose  would  be  forbid- 
den by  statute.  But  the  services  mentioned  are  not  the  ouly 
duties  which  these  men  can  be  required  to  perform  or  do  per- 
form by  virtue  of  their  enlistments.  Like  other  enlisted  men 
of  the  service,  they  are  subject  to  the  proper  orders  of  their 
superior  officers,  and  may  be  required  to  perforin  duties  usually 
required  of  enlisted  men  in  other  branches  of  the  naval  service. 

The  Secretary  of  the  Navy,  in  a  letter  dated  March  15, 1900, 
in  response  to  a  request  for  his  views,  has  this  to  say  relative 
to  this  phase  of  the  question  : 

"  While  enlisted  as  stewards  and  mess  attendants,  the  duties 
of  the  *  mess-men  branch'  are  not  by  any  means  limited  or 
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restricted  to  the  service  indicated  by  their  designations.  On 
the  contrary,  they  form  an  important  and  necessary  integral 
part  of  the  fighting  force  of  the  ship,  and  are  regularly  drilled 
in  that  capacity.  They  have  stations  in  all  drills  and  in  all 
manoeuvres.  They  are.ordinarily  assigned  to  the  powder  divi- 
sions for  battle,  and  form  a  larger  part  of  that  division.  This 
particular  duty  of  supplying  ammunition  to  the  guns  has  in 
recent  years  grown  in  importance,  and  need  not  be.  enlarged 
upon.  Among  other  duties  assigned  to  the  *  mess-men  branch ' 
aboard  ship,  the  chief  of  the  bureau  of  Navigation  makes  the 
following  report: 

"  'Are  assigned  certain  duties  at  '  collision  quarters,'  i.  e., 
close  water-tight  doors,  air  ports,  etc. 

"  'Are  assigned  at  fire  drill  to  lead  out  hose,  act  as  smoth- 
erers,  or  handle  hand  grenades. 

"  'At '  arm  and  away  boats '  or  '  abandon  ship '  are  assigned 
to  go  for  and  provide  boats  with  certain  provisions  or  other 
necessary  articles. 

"  'At  exercise  with  battery  they  pass  ammunition. 

"  'At  *  land  force '  they  are  part  of  4  commissary  detail,'  and 
supply  and  carry  provisions. 

44 'At  all  important  exercises  aboard  ship,  and  at  each  one, 
mess  attendants  are  assigned  important  and  indispensable 
duties ;  are  furthermore  responsible  for  care,  as  to  cleanliness 
and  preservation,  of  certain  fixed  parts  of  the  vessel.'" 

Whether  the  use  of  such  persons  as  servants  be  forbidden 
or  not,  so  long  as  they  are  enlisted  men  of  the  Navy  they  are 
subject  to  the  orders  of  their  superior  officers,  and  under  their 
enlistments  are  in  duty  bound,  when  ordered,  to  render  other 
services  than  those  more  prominently  indicated  by  their  re* 
spective  ratings,  and,  being  thus  subject  to  orders,  it  would  be 
unjust  to  deny  them  the  pay  and  allowances  prescribed  by  law 
and  regulation  for  enlisted  men. 

It  may  further  be  noted  that  the  practice  before  the  passage 
of  the  navy  personnel  act  was 'not  to  regard  the  use  of  these 
enlisted  men  in  the  capacity  of  servants  as  an  allowance.  Sec- 
tion 1558,  Revised  Statutes,  provides,  with  reference  to  the 
Navy,  that: 

44  The  pay  prescribed  in  the  two  preceding  sections  shall  be 
the  full  and  entire  compensation  of  the  several  officers  therein 
named,  and  no  additional  allowances  shall  be  made  in  favor  of 
any  of  said  officers  on  any  account  whatever,  except  as  here- 
inafter provided." 

No  specific  provision  is  made  by  law  for  the  enlistment  of 
the  mess-men  branch,  or  authority  given  for  the  use  of  the 
members  of  that  or  any  branch  as  servants  to  officers.  If  such 
use  is  now  an  allowance,  as  held  by  the  Auditor,  it  was  an 
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allowance  before  the  navy  personnel  act  passed,  and  as  such 
came  within  the  prohibition  of  section  1558.  The  practice  has 
been  to  regard  it  not  as  an  allowance,  but  rather  as  a  matter 
of  organization  and  discipline,  and  it  is  held  that  the  navy 
personnel  act,  in  changing  the  pay  and  allowances  of  certain 
officers  of  the  Navy  to  correspond  to  those  of  officers  of  the 
Army  of-  corresponding  rank,  did  not  thereby  change  the 
organization  of  the  Navy.  (6  Comp.  Dec,  154.)  If  the  use  of 
enlisted  men  as  servants  is  not  an  allowance  forbidden  by 
section  1558,  it  is  not  an  allowance  within  the  meaning  of  the 
navy  personnel  act,  and  is  therefore  not  forbidden  as  such  by 
section  1232,  Revised  Statutes. 
The  decision  of  the  Auditor  is  therefore  disapproved. 


MAKING  RETURNS   OP   SPECIAL  INTERNAL-REVE- 
NUE TAXES. 

TJoder  section  3173,  Revised  Statutes,  as  amended  by  the  aet  of  August 
27, 1894,  a  person  liable  to  a  special  tax  becoming  due,  under  section 
53  of  the  act  of  October  1,  1890,  on  the  1st  day  of  July  of  any  year, 
who  fails  to  make  a  return  thereof  on  or  before  July  31  of  such  year, 
becomes  liable  to  a  penalty  of  50  per  cent  of  such  tax,  unless  he  has 
previously  disclosed  the  particulars  of  his  liability  or  paid  the  tax. 

A  written  request,  by  a  person  liable  to  a  special  tax,  for  information  con- 
cerning such  tax  is  not  a  disclosure  of  the  particulars  of  his  liability, 
within  the  meaning  of  section  3173,  Revised  Statutes,  as  amended  by 
the  act  of  August  27,  1894. 

The  Commissioner  of  Internal  Revenue  is  not  empowered  to  suspend 
the  operation  of  the  statutes  making  it  the  duty  of  persons  liable 
to  special  taxes  to  make  returns  thereof  and  in  case  of  their  refusal  or 
neglect  so  to  do  requiring  the  Commissioner  to  assess  additional  taxes 
of  50  per  cent  of  the  original  taxes.    \ 

(Decision  by  Comptroller  Tracewell,  March  31, 1900.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute  as  follows : 

In  July,  1898,  the  First  National  Bank  of  Elgin,  111.,  became 
liable  to  a  tax  as  banker,  but  failed  to  make  a  return  thereof 
during  that  month,  and  a  penalty  of  $240  was  assessed  against 
the  bank  for  such  failure,  which  was  paid  January  26, 1890. 
On  January  19, 1900,  the  bank  made  claim  for  refundment  of 
the  amount  of  the  penalty,  which  on  January  31,  1900,  was 
allowed  by  the  Commissioner  of  Internal  Revenue.    The  Corn- 
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mis8ioner  has  filed  with  said  claim  the  following  "  finding  of 
facts:" 

"This  return  was  due  in  July,  but  was  not  made  until  Octo- 
ber. September  8,  1898,  however,  the  cashier  of  the  bank 
addressed  a  note  to  the  collector  as  follows:  'Please  inform 
me  of  the  amount  of  tax  of  this  bank  under  internal  revenue 
laws,  and  where  and  when  payable.' 

44  This  was  a  disclosure  of  the  liability  of  the  bank,  and  as 
they  state  that  they  had  neither  knowledge  nor  information 
that  special  tax  payers  were  required  to  make  returns,  and  as 
a  disclosure  was  made  in  September,  no  penalty  should  have 
been  exacted,  under  circular  letter  of  September  3, 1898.  The 
claim  is  hereby  allowed." 

In  the  circular  letter  referred  to  the  Oommissioner  said : 

44  The  war-revenue  act  gave  them  (persons  who  were  liable 
to  special  taxes  under  its  provisions)  full  notice  as  to  their 
special  tax  liability,  but  gave  them  no  information  of  the 
requirement  that  they  should  make  formal  sworn  return  to  the 
collector  within  the  time  prescribed  by  section  3237,  Revised 
Statutes,  as  amended  by  section  53  of  the  act  of  October  1, 
1890.    *    •    • 

44  Collectors  are  accordingly  hereby  authorized  and  directed 
for  this  time,  in  all  cases  of  persons  who  had  neither  notice 
nor  information  that  they  were  required  to  make  sworn  return 
within  the  calendar  month  when  their  liability  began,  and 
who,  consequently,  failed  to  make  such  return,  to  report  the 
facts  in  these  cases  in  their  next  lists  for  assessment  of  the 
special  tax  without  the  50  per  cent  penalty,  and  to  refer  to 
this  letter  as  their  authority  for  doing  so."  •  •  •  (Treas- 
ury Decis.,  20001.) 

The  Auditor  disallowed  the  claim  for  the  following  reasons: 

44 1  have  decided,  therefore,  to  disallow  the  claim  for  the  re- 
fundment of  the  penalty  on  the  ground  that  it  was  collected 
with  authority,  and  does  not  come  under  section  3220  (Re- 
vised Statutes),  nor  the  exceptions  mentioned  in  either  section 
3237  or  3176,  Eevised  Statutes." 

By  sectiou  3220,  Revised  Statutes,  the  Oommissioner  of 
Internal  Revenue  is  authorized  to  refund  44all  penalties  col- 
lected without  authority."  The  fundamental  question  in  this 
case  therefore  is  whether  the  penalty  collected  from  the  bank 
was  collected  without  authority  of  law.  Section  3176,  Re- 
vised Statutes,  as  amended  by  sectiou  34  of  the  act  of  August 
27, 1894  (28  Stat.,  559),  contains  the  following  provision: 

44  When  any  person,  corporation,  company,  or  association 
refuses  or  neglects  to  render  any  return  or  list  required  by 
law  *  *  *  the  collector  or  any  deputy  collector  shall  make, 
according  to  the  best  information  which  he  can  obtain,  includ- 
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ing  that  derived  from  the  evidence  elicited  by  the  examination 
of  the  collector,  and  on  his  own  view  and  information,  such 
list  or  return,  •  •  •  and  the  Commissioner  of  Internal 
Revenue  shall  assess  all  taxes  not  paid  by  stamps,  including 
the  amount,  if  any,  due  ior  special  tax;  •  *  •  and  incase 
of  a  refusal  or  neglect,  except  in  cases  of  sickness  or  absence, 
to  make  a  list  or  return,  or  to  verify  the  same  as  aforesaid,  he 
shall  add  fifty  per  centum  to  such  tax." 

The  additional  tax  which  these  provisions  authorize  the 
Commissioner  of  Internal  Revenue  to  assess  is  in  the  nature  of 
a  penalty,  and  the  terms  prescribed  for  its  assessment  have 
reference  to  the  provisions  for  making  returns.  Section  53  of 
the  act  of  October  1, 1890  (26  Stat.,  624),  contains  the  follow- 
ing provision : 

"  That  all  special  taxes  shall  become  due  *  *  *  on  the 
first  day  of  July  of  each  year  *  *  *  or  on  commencing  any 
trade  or  business  on  which  such  tax  is  imposed. "    •    *     * 

And  section  3173,  Revised  Statutes,  as  amended  by  the  act 
of  August  27, 1894,  (28  Stat.,  558),  contains  the  following  pro 
visions: 

(a)  uThat  it  shall  he  the  duty  of  any  person,  partnership, 
firm,  association,    or  corporation,  made  liable  to  pay  any 

*  *  *  special  tax,  *  *  *  on  or  before  the  thirty-first 
day  of  July  in  each  year,  *  *  *  to  make  a  list  or  return, 
verified  by  oath  or  affirmation,  to  the  collector  or  a  deputy 
collector  of  the  district  where  located,  of  the  articles  or  objects 

*  *    *    charged  with  a  duty  or  tax.    *    *    * 

(b)  "  Provided y  That  if  any  person  liable  to  pay  any  duty  or 
tax  •  •  *  shall  fail  to  make  and  exhibit  a  list  or  retu  rn  re- 
quired by  law,  but  shall  consent  to  disclose  the  particulars  of 
any  and  all  the  *  *  *  articles  and  objects  liable  to  pay 
any  duty  or  tax,  or  any  business  or  occupation  liable  to  pay 
any  tax  as  aforesaid, 

(c)  then  and  in  that  case,  it  shall  be  the  duty  of  the  collector 
or' deputy  collector  to  make  such  list  or  return ;  whieh^being 
distinctly  read,  consented  to,  aud  signed  and  verified  by  oath 
or  affirmation  *  •  •  may  be  received  as  the  list  of  such 
person." 

It  is  understood  that  these  provisions  have  heretofore  been 
construed  by  the  Commissioner  of  Internal  Eevenue  as  requir- 
ing him  to  assess  the  penalty  of  50  per  cent,  in  case  the  tax- 
payer fails  to  render  his  return  on  or  before  the  31st  day  of 
July,  unless  he  has  previously  disclosed  the  particulars  of  his 
liability  or  paid  his  tax.  (Letter  Commissioner  Int.  Rev., 
Sept.  25, 1899, 420  Miscl.,  249.)  It  is  also  understood  that  this 
construction  has  heretofore  been  followed  by  the  accounting 
officers. 
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I  do  not  think  the  note  written  by  the  cashier  of  the  bank, 
in  which  he  requested  the  collector  to  inform  him  of  the  amount 
of  tax  due  from  the  bank,  can  be  properly  regarded  as  a  dis- 
closure of  the  particulars  of  the  liability  of  the  bank  to  such 
tax,  within  tjie  meaning  of  section  3173,  supra.  This  is  a 
question  of  law,  and  its  inclusion  by  the  Commissioner  of 
Internal  Eevenue  in  his  finding  of  facts  does  not  render  his 
opinion  thereon  conclusive  upon  the  accounting  officers  nor 
preclude  them  from  deciding  it. 

The  bank  having  failed  to  render  a  return  or  to  disclose  the 
particulars  of  its  liability  as  required  by  the  statute,  I  am  of 
opinion  that  the  penalty  was  lawfully  assessed  and  collected 
with  authority,  and  that  therefore  its  refundment  is  not 
authorized. 

The  effect  of  the  Commissioner's  letter  of  instructions  to 
collectors,  supra,  if  within  his  powers,  would  have  been  to 
suspend  the  operation  of  the  statutes  providing  for  the  rendi- 
tion of  returns  and  the  assessment  of  a  penalty  for  failure.  I 
am  not  aware  of  any  law  which  confers  upon  the  Commissioner 
the  power  to  suspend  the  operation  of  these  statutes,  and  it 
can  hardly  be  contended  that  such  power  is  incident  to  his 
general  powers  as  an  executive  officer.  It  is  the  purpose  of 
these  statutes  to  enforce  the  collection  of  internal-revenue 
taxes,  and  it  is  manifestly  the  primary  duty  of  the  Commis- 
sioner to  faithfully  execute  all  laws  enacted  by  Congress  for 
this  purpose.  If  the  Commissioner  had  power  to  suspend  the 
operation  of  these  statutes,  it  is  difficult  to  see  why  he  would 
not  have  power  to  suspend  all  statutes  imposing  such  taxes. 
It  is  too  clear  to  require  argument  that  such  powers  are  not 
inherent  in  executive  officers. 

The  decision  of  the  Auditor  is  approved. 


BOUNTY  OF  AN  ENLISTED  MAN  OF  THE  NAVY  IN 
THE  WAR  OF  THE  REBELLION. 

There  is  no  law  for  paying  bounty  to  an  enlisted  man  of  the  Navy  in  the 
war  of  the  rebellion  who  was  a  substitute  for  a  man  enrolled  and 
liable  to  draft,  but  not  actually  drafted. 

(Decision  by  Assistant  Comptroller  Mitchell,  March  31, 1900.) 

Thomas  Quinn  appeals  from  settlement,  dated  October  5, 
1899,  of  the  Auditor  for  the  Navy  Department,  disallowing 
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bis  claim  for  arrears  of  pay  and  bounty  as  an  enlisted  man  of 
the  Navy  during  the  civil  war.  The  claim  was  disallowed 
because  it  was  stale,  and  because  the  attorneys  for  claimant 
ignored  the  calls  of  the  office  for  evidence. 

The  records  show  that  Quinn  enlisted  as  a  landsman  in  the 
Navy  August  10,  1864,  served  on  board  the  U.  8.  S.  North 
Carolina,  the  Potomac,  the  Pembina,  and  the  Vermont.  He 
deserted  from  the  latter  vessel  August  30, 1865,  on  which  date 
there  was  due  him  on  the  rolls  of  the  vessel  the  sum  of  $86.21. 
The  charge  of  desertion  was  removed  by  the  Navy  Depart- 
ment under  the  act  of  August  14, 1888  (25  Stat.,  442),  and  a 
certificate  of  discharge  purporting  to  discharge  him  as  of 
date  August  30, 1865,  was  issued  in  his  case.  He  thereupon 
became  entitled  to  receive  all  the  pay  and  bounty  forfeited 
by  said  desertion  by  virtue  of  section  5  of  said  act,  which 
provides: 

"That  when  the  charge  of  desertion  shall  be  removed  under 
the  provisions  of  this  act  from  the  record  of  any  appointed  or 
enlisted  man  of  the  Navy  or  Marine  Corps,  such  man,  or,  in 
case  of  his  death,  the  heirs  or  legal  representatives  of  such 
man,  shall  receive  all  the  pay  and  bounty  which  may  have 
been  withheld  on  account  of  such  charge  of  desertion  or  absence 
without  leave :  Provided,  however,  That  this  act  shall  not  be  so 
construed  as  to  give  to  any  such  man  as  may  be  entitled  to 
relief  under  the  provisions  of  this  act,  or,  in  case  of  his  death, 
to  the  heirs  or  legal  represeutatives  of  any  such  man,  the  right 
to  receive  pay  and  bounty  for  any  period  of  time  during  which 
said  man  was  absent  from  his  command  without  leave  of 
absence." 

Under  date  of  March  26, 1900,  the  Navy  Department  reports: 

uthat  Thomas  Quinn,  who  enlisted  in  the  Navy  at  New  York 
August  10, 1864,  was  enrolled  as  a  substitute" — 

and  on  March  29, 1900,  the  War  Department  reports  that — 

"  Thomas  Quinn  was  enlisted  as  a  naval  substitute  August 
10, 1864,  for  an  enrolled  man,  not  drafted,  and  credited  to  the 
third  district  of  New  York." 

1 1  may  be  stated  as  a  general  proposition  that  neither  drafted 
men  nor  their  substitutes,  nor  substitutes  for  men  liable  to 
draft,  are  entitled  to  bounty  unless  special  legislation  has 
been  made  in  their  favor.  Section  11  of  the  act  of  March  3, 
1S(>3  (12  Stat.,  731),  placed  men  drafted  and  called  into  service 
under  the  provisions  of  that  act  upon  the  same  footing  as  vol- 
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unteers  for  three  years  as  to  advance  pay  and  bounty  under 
then  existing  laws;  and  section  17  of  the  act  gave  to  substi- 
tutes of  men  actually  drafted  the  same  rights  as  to  pay  and 
allowances  as  were  given  to  their  principals.  But  no  provision 
was  made  in  that  act,  or  in  any  other,  granting  bounty  to  men 
enlisted  as  substitutes  for  men  liable  to  draft,  but  who  had  not 
actually  been  drafted,  and  substitutes  of  this  class,  not  com- 
ing within  the  benefits  of  the  law  relating  to  substitutes  for 
men  actually  drafted,  are  not  entitled  to  bounty.  (Dig.  Second 
Gomp.  Dec.,  vol.  2,  sec.  140;  id.,  vol.  1,  sec.  1960.)  The  claim- 
ant is  therefore  not  entitled  to  any  bounty,  and  the  action  of 
the  Auditor  disallowing  the  claim  therefor  is  affirmed, 


TBAVELING  EXPENSES  OF  AN  INTERNAL-REVENUE 
GAUGER  ASSIGNED  TO  SEVERAL  DISTILLERIES. 

An  internal-revenue  gauger  who  was  transferred  from  Cincinnati  to  San 
Francisco  in  1893,  and  assigned  to  various  distilleries  and  rectifying 
establishments  there  and  elsewhere,  is  on  field  duty  while  so  employed 
in  San  Francisco,  and  he  is  entitled  to  board  for  every  day  while  so 
employed. 

{Decision  by  Comptroller  Tracewell,  April  2,  1900.) 

In  the  settlement  ot  the  account  of  Thomas  J.  Hobbs,  dis- 
bursing clerk,  Treasury  Department,  for  salaries  and  expenses 
of  agents  and  subordinate  officers  of  internal  revenue  for 
August,  1899,  No.  24850,  dated  December  1,  1899,  the  Auditor 
for  the  Treasury  Department  disallowed  a  payment  to  J.  G. 
Meyers,  jr.,  an  internal-revenue  gauger,  who  he  states  was 
stationed  at  San  Francisco,  Gal.,  for  board  and  lodging  at  San 
Francisco  from  June  1  to  12,  and  from  June  16  to  30, 1899, 
twenty-six  days  at  $10  per  week,  $32.85. 

The  disbursing  clerk  has  made  application  for  revision  of 
his  account,  for  the  purpose  of  obtaining  the  allowance  of  this 
item,  and  submits  a  copy  of  an  order  from  the  Commissioner 
of  Internal  Revenue,  dated  June  15,  1893,  addressed  to  the 
said  Meyers  at  Cincinnati,  Ohio,  as  follows : 

44  You  are  hereby  transferred  from  the  first  district  of  Ohio 
to  the  first  district  of  California. 

44 You  will  report  to  Collector  John C.  Quinn.San Francisco, 
California,  for  assignment  to  special  duty  with  Revenue  Agent 
A.  C.  McGlachlin. 
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"You  will  be  allowed  fees  that  will  amount  to  five  dollars 
per  day,  and  your  actual  and  necessary  traveling  expenses, 
including  board  not  exceeding  two  dollars  per  day. 

"Your  pay  account  must  show  that  you  were  employed  each 
day  in  the  performance  of  some  duty  that  pertains  to  the 
office  of  gauger. 

"This  order  to  take  effect  July  1, 1893." 

Section  3163  of  the  Revised  Statutes,  as  amended  by  the 
act  of  March  1, 1879  (20  Stat.,  328),  which  was  then  in  force, 
contains  the  following  provisions: 

"The  Commissioner  may  also  transfer  an  inspector,  gauger, 
storekeeper,  or  storekeeper  and  gauger,  from  one  distillery  or 
other  place  of  duty,  or  from  one  collection  district  to 
another." 

Sections  63  and  65  of  the  act  of  August  27, 1894  (28  Stat., 
667),  provide  as  follows: 

"Sec.  63.  That  storekeepers  and  storekeepers  and  gaugers, 
when  transferred  from  one  distillery  to  another,  either  in  the 
same  district  or  in  different  districts,  shall  receive  compensa- 
tion not  exceeding  four  dollars  per  day  during  the  time  neces- 
sarily occupied  in  traveling  from  one  distillery  to  the  other, 
together  with  actual  and  necessary  traveling  expenses. 

"  Sec.  65.  That  internal-revenue  gaugers  may  be  assigned 
to  duty  at  distilleries,  rectifying  houses,  or  wherever  gauging 
is  required  to  be  done,  and  transferred  from  one  place  of  duty 
to  another,  by  the  Commissioner  of  Internal  Revenue,  in  like 
manner  as  storekeepers  and  storekeepers  and  gaugers  are 
now  assigned  and  transferred." 

Under  the  act  of  March  3, 1875  (18  Stat.,  452),  only  actual 
traveling  expenses  are  to  be  allowed  to  any  person  holding 
employment  or  appoiutment  under  the  United  States,  unless 
other  provision  is  made  by  law  in  a  particular  case.  Actual 
traveling  expenses  are  such  expenses  only  as  are  necessarily 
incurred  while  traveling,  or  as  are  necessarily  incident 
thereto.  To  entitle  an  officer  or  employee  to  reimbursement 
for  expenses  incurred  by  him  while  traveling,  the  travel  per- 
formed by  him  must  be  upon  public  business  or  duty. 

Ordinarily,  I  think  the  official  station  of  an  officer  or  em- 
ployee— that  is,  the  place  at  which  his  duties  are  usually  to  be 
performed — is  the  place  from  which  travel  begins.  If  an  officer 
or  employee  has  no  official  station,  a  different  rule  would  be 
applied.  In  such  case,  his  place  of  actual  residence  is  taken 
as  the  place  from  which  his  travel  is  held  to  begin. 

Where  the  law  provides  that  the  duties  of  a  particular  of- 
ficer or  employee  shall  be  performed  at  a  specified  place,  or 
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where  he  is  directed  by  proper  authority  to  perform  duties  at 
a  particular  place,  such  place  is  held  to  be  his  official  station, 
from  which  travel  must  begin. 
The  Auditor  in  his  report  upon  this  account  says: 

"John  0.  Lynch,  collector  of  internal  revenue,  first  district 
of  California,  certified  upon  the  voucher  that  Ganger  Meyers 
during  the  month  of  June  was  assigned  to  duty  at  San  Fran- 
CISCO." 

San  Francisco  would  thus  appear  to  be  the  place  at  which 
Gauger  Meyers  was  required  to  perform  his  duties  as  gauger 
during  the  period  for  which  he  claims  reimbursement  for 
board,  except  while  absent  therefrom  upon  public  business  or 
duty.  In  other  words,  it  would  thus  appear  that  San  Fran- 
cisco is  his  official  station,  aud  that  Mr.  Meyers  was  not  a 
field  man.  What  are  the  facts  in  the  casef  Was  he  stationed, 
by  the  order  of  transfer  quoted,  at  San  Francisco? 

It  is  quite  clear  to  my  mind  that  he  was  not.  He  was  trans- 
ferred from  the  first  Cincinnati  district  in  order  to  report  to 
Collector  John  C.  Quinn,  at  San  Francisco,  for  an  assignment 
to  special  duty  with  Revenue  Agent  A.  C.  McGlachlin.  This 
is  a  very  different  thing  from  stationing  him  at  San  Francisco 
on  stationary  work  to  be  performed  at  his  official  station.  The 
duties  assigned  to  Jiim  by  the  collector  at  San  Francisco,  as 
reported  to  me  by  the  Commissioner  of  Internal  Revenue, 
included  the  duty  of  supervising  gauging  in  the  first  Califor- 
nia and  fourth  California  districts,  the  district  of  Oregon  and 
district  of  Montana,  San  Francisco  being  the  headquarters  of 
the  agent  in  charge  of  that  territory,  as  also  the  location  of 
the  collector's  office.  The  mail  of  this  gauger  is  received  at 
this  point,  and  San  Francisco  is  his  headquarters  for  the  pur- 
pose of  receiving  his  instructions  relative  to  his  field  duties  in 
the  before-mentioned  territory,  a  large  portion  of  which  is  per- 
formed at  the  various  distilleries  and  rectifying  establishments 
situated  therein,  probably  70  per  cent  thereof  being  performed 
at  the  various  distilleries  and  rectifying  establishments  located 
in  San  Francisco. 

The  Commissioner  of  Internal  Revenue,  in  a  written  memo- 
random  furnished  in  this  matter,  says : 

"In  the  sense  of  having  a  station  at  San  Francisco  where 
he  does  his  work,  this  is  not  the  case.  Such  gangers  are  not 
assigned  to  duty  in  any  oue  place.  They  have  as  many  places 
of  assignment  to  duty  in  the  territory  named  as  there  are 
places  where  gauging  is  to  be  done." 
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The  commissioner  supplements  this  statement  orally  as 
follows: 

"There  are  about  five  hundred  gangers  employed  by  this 
office.  Some  of  them  are  stationed  at  particular  distilleries  and 
rectifying  establishments.  These  stationary  meu  only  gauge 
at  other  places  when  specially  ordered  to  do  so.  Other  gau- 
gers  have  no  special  assignments  to  particular  distilleries  or  rec- 
tifying establishments,  but  have  a  certain  territory  containing 
distilleries  or  rectifying  establishments,  or  both,  and  when 
away  from  home  engaged  thereat  are  considered  as  traveliug 
on  duty. 

"  The  city  of  San  Francisco  has  about  twelve  gangers  sta- 
tioned at  particular  distilleries  or  rectifying  establishments 
therein.  There  are  about  fifteen  in  all  special  gaugers  whose 
duties  are  to  supervise,  regulate,  and  preserve  uniformity  in 
gauging  throughout  the  territory  in  which  they  operate.  Mr. 
Meyers,  in  the  performance  of  these  duties,  is  required  to  travel 
in  any  part  of  this  territory. 

"  These  special  gangers  have  been  treated  as  traveling  men 
since  1875,  and  before  that  time,  and  have  been  allowed  dur- 
ing all  this  period  for  board  and  lodging  while  engaged  in  the 
performance  of  these  duties.  They  have  been  considered  a** 
traveling  away  from  home  on  duty  each  day  while  so  engaged." 

Taking  these  statements  by  the  commissioner — and  I  have 
no  cause  to  doubt  their  truthfulness — I  can  not  say  that  Mr. 
Meyers  is  officially  stationed  at  San  Francisco;  nor  am  I  pre- 
pared to  say  that  while  engaged  in  the  performance  of  his 
duties  at  the  various  distilleries  and  rectifying  establishments 
in  San  Francisco  he  is  not  engaged  in  field  duties,  as  distin- 
guished from  the  permanent  and  stationary  duties  pertaining 
to  a  fixed  station  like  that  of  a  ganger  assigned  to  a  specific 
distillery. 

The  action  of  the  Auditor  in  disallowing  this  item  in  the 
account  of  this  disbursing  officer  is  not  approved,  and  on  this 
revision  such  item  is  allowed. 
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MODIFICATION  OF  A  CONTRACT  FOB  MASONRY  BY 
SUPPLEMENTAL  DRAWINGS. 

Where  by  supplemental  drawings  furnished  a  contractor  he  is  required 
.  to  furnish  stone  of  specific  dimensions,  instead  of  stone  of  dimensions 
not  specified,  as  shown  in  the  original  drawings  on  which  his  bid  was 
made,  such  supplemental  drawings  must  be  held  to  modify  the  orig- 
inal contract;  and  in  accordance  with  a  provision  therein  for  allow- 
ance where  changes  are  made  which  increase  the  oost  of  the  work  the 
contractor  is  entitled  to  an  extra  allowance  for  dimension  stone  so 
furnished,  unless  the  parties  agree  that  no  extia  allowance  shall  be 
made  by  reason  of  such  change. 
« 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  April 

2,  1900.) 

By  your  directiou  I  have  received  a  letter,  dated  February 
15, 1900,  addressed  to  the  Chief  of  Engineers  by  Messrs.  Eigen- 
mann  &  Hollerbach  and  Eichel  &  Arnold,  iii  which  they  claim 
$4,752  for  475.2  cubic  yards  of  special  stone  used  iri  construct- 
ing lock  for  movable  dam  No.  2,  in  the  Ohio  River,  under  their 
contract  of  December  7,  1897.  You  request  my  decision  upon 
the  question  raised  as  to  whether,  under  the  terms  of  the  con- 
tract, certain  stone  furnished  should  be  regarded  and  paid  for 
as  ashler,  or  as  special  stone,  and  an  extra  allowance  made  for 
the  same. 

The  contention  of  this  claim,  as  stated  by  the  engineer  officer 
in  his  letter  of  January  9, 1900,  is  as  follows: 

"The  stone  thus  referred  to  as  <  special  stoue'  in  their  lettersof 
September  26  and  October  30, 1399,  and  in  the  Assistant  Engi- 
neer's reply  of  October  9, 1899,  includes  the  rectangular  gate 
recesses  of  the  river  wail  (see  paragraph  51),  the  rectangular 
returns  of  the  land  wall  at  the  gate  recesses  (see  paragraph 
53),  the  cylindrical  ends  of  the  river  wall  between  its  outside 
face  and  the  gate  recesses  (see  paragraph  51) — all  of  which  are 
specially  named  as  ashler  masonry  in  paragraphs  51-53— and 
also  the  voussoir  like  stretchers  and  headers  in  the  outer  ash- 
ler facing  of  the  river  wall,  which  lie  next  to  and  inclose  the 
32  steel  cylinders  of  the  lock-filling  and  lock-discharging  cul- 
verts, and  the  pier  heads  above  the  coping  of  the  river  wall." 

The  contract  in  question  provides  for  only  three  kinds  of 
stone,  viz,  coping,  ashler,  and  rubble.  No  mention  is  made 
in  fhe  contract  for  any  "special  or  dimension  stones." 

The  contention  in  this  case  seems  to  arise  upon  the  question 
as  to  whether  certain  stone  which  has  been  required  and  fur- 
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nished  should  be  classed  as  ashler  under  this  contract,  or 
whether  it  should  be  classed  as  "special  stone."  It  mast  be 
conceded  that  the  ordinary  definition  of  "ashler"  can  and  may 
be  modified  by  a  special  definition  given  to  that  class  of  stone 
in  the  contract. 
Paragraph  89  of  the  specifications  provides: 

"89.  Ashler.  It  shall  comprise  such  part  of  the  walls  as  is 
built  of  stone,  with  point-dressed  face,  aud  beds  and  joints 
smoothly  and  squarely  dressed." 

Paragraph  94  provides: 

"94.  Dimensions.  The  cut- stone  stretchers  must  be  not  less 
than  3  feet  nor  more  than  5  feet  long,  and  their  width  must  be 
not  less  than  one  and  one-third  times  the  height  of  the  course 
to  which  they  belong.  The  width  of  the  headers  mast  be  not 
less  than  one  and  one-third  times  their  height,  and  their  length 
must  be  at  least  double  their  breadth,  unless  otherwise  ordered. 
The  thickness  of  course  inoludes  the  joint,  which  will  be  three- 
eighths  inch." 

The  question  whether  certain  stones  shall  be  classed  as  ash- 
ler under  this  contract  or  shall  be  deemed  to  be  "special  stone" 
may  be  considered  in  connection  with  the  following  paragraphs 
in  the  specifications: 

"  51.  River  wall. — A  facing  of  ashler  masonry  shall  be  placed 
on  the  outside  face  of  the  wall  and  shall  be  extended  around 
both  ends  to  the  gate  recesses.  •  •  •  The  gate  recesses  of 
the  river  wall  shall  have  a  facing  of  ashler  masonry.  The  cop- 
ing shall  be  30  inches  thick,  laid  over  the  top  of  the  entire 
wall. 

"52.  The  pier  heads  at  each  end  of  the  river  wall  shall  be 
constructed  of  ashler  masonry  laid  iu  courses  and  equal  in 
quality  to  that  of  the  coping,  conforming  strictly  to  the  design, 
as  shown  upon  drawings. 

"53.  Land  wall. — The  upper  and  lower  returns  of  the  land 
wall  at  the  gate  recesses  shall  have  a  facing  of  ashler  masonry, 
as  shown  by  the  drawings."    *    •    • 

Paragraph  161  gives  the  approximate  quantities  of  the  dif- 
ferent articles  which  enter  into  the  work,  that  for  ashler 
masonry  being  estimated  at  1918  cubic  yards. 

"  149.  Changes. — Should  any  changes  in  the  details  of  the 
shape,  arrangement,  or  fitting  of  the  parts  be  deemed  neces- 
sary or  advisable  in  the  progress  of  the  work,  they  must  be 
jmade  by  the  contractor,  and  a  fair  allowance  will  be  paid  for 
any  changes  which,  in  the  judgment  of  the  engineer  in  charge, 
materially  increases  the  cost  of  the  work." 

Under  date  of  September  26,  1899,  the  contractors  made 
<claitn  on  the  resident  engineer  for  an  extra  allowance  under 
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paragraph  149  of  the  specifications  for  certain  stone  alleged  to 
have  been  required  of  them  of  exact  specified  dimensions,  not- 
withstanding paragraph  94  left  them  a  certain  latitude  of  oper- 
ation in  regard  to  dimensions. 

The  determination  of  the  question  presented  will  depend 
upon  certain  matters  of  fact,  which  are  not  set  out  in  the 
papers  with  sufficient  certainty  to  enable  me  to  reach  a  defi- 
nite conclusion.  The  best  I  can  do,  therefore,  is  to  lay  down 
certain  rules  under  which  you  can  apply  the  facts  to  be  here- 
after found. 

There  can  be  no  doubt  that  the  ordinary  definition  of  ashler 
has  been  modified  by  the  agreed  definition  of  that  term  in  par- 
agraph 89  of  the  specifications.  The  agreed  definition  will  be 
controlling  in  all  cases  to  which  it  can  be  properly  applied. 
It  seems  clear  that  when  the  specifications  were  prepared  it 
was  the  intention  that  all  stone  necessary  should  be  regarded 
as  ashler,  which  could  not  be  held  to  be  coping  or  rubble.  Under 
these  circumstances,  if  the  drawings  submitted  to  the  bidders 
showed  clearly  the  dimensions  of  all  stone  which  were  spoken 
of  in  the  specifications  as  ashler,  then  I  think  said  stone  must 
be  held  to  be  ashler,  notwithstanding  the  fact  that  the  stone 
so  required  by  the  drawings  were  to  be  of  exact  sizes  and 
shapes,  and  deprived  the  contractors  of  the  right  given  them 
by  paragraph  94  to  furnish  stone  of  dimensions  within  the 
minimum  and  maximum  limits.  If  said  drawings  did  not  show 
specific  dimensions,  and  the  contractors  were  subsequently 
required  to  furnish  stone  of  exact  sizes  and  shapes,  thus 
depriving  them  of  the  liberty  of  action  permitted  by  paragraph 
94,  then  I  think  said  stone  so  required  and  furnished  can  not 
be  regarded  as  ashler  but  must  be  regarded  as  Special  stone, 
and  an  extra  allowance  made  for  the  same  under  paragraph 
149  of  the  specifications. 

Major  Bixby  contends  that 

"The  fact  that  special  dimensions  were  later  given  you  for 
these  pieces  does  not  affect  the  question,  as  all  essential  dimen- 
sions were  plainly  shown  on  the  original  drawings  open  to  you 
prior  to  your  bid,  and  the  detailed  dimension  drawings  given 
you  later  were  merely  to  save  your  stonecutters  trouble,  and 
to  assist  them  in  securing  a  proper  fit." 

If  by  this  statement  Major  Bixby  can  be  understood  as 
admitting  that  the  detailed  drawings  furnished  after  the  con- 
tract was  awarded  called  for  stone  of  exact  dimensions,  when 
the  original  drawings  failed  to  show  exact  dimensions,  then 
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this  fact,  in  my  opinion,  does  affect  the  question,  because  it 
amounts  to  a  change  in  the  details  of  the  shape  which  the 
engineer  was  authorized  to  make  under  paragraph  149,  and  the 
fact  that  said  drawings  were  subsequently  voluntarily  made 
for  the  convenience  of  the  contractors  would  not  deprive  them 
of  their  rights  under  paragraph  149,  unless  it  was  understood 
and  agreed  between  the  parties  that  the  making  of  said  draw- 
ings should  not  entitle  the  contractors  to  any  extra  allowance 
because  said  drawings  showed  specific  dimensions  which  were 
not  required  by  the  specifications  or  shown  on  the  original 
drawings.  If  such  was  the  understanding  and  agreement,  and 
it  can  be  so  made  to  appear,  then  the  contractors  are  not 
entitled  to  any  extra  allowance.  Furthermore,  if  the  later 
drawings  show  clearly  that  the  measurements  appearing 
thereon  were  not  arbitrary  or  intended  to  require  the  contract- 
ors to  furnish  stone  differing  from  the  dimensions  stipulated 
for  in  the  contract  or  shown  on  the  original  drawings,  then  I 
think  the  contractors  were  bound  to  take  notice  of  the  same 
and  are  not  entitled  to  extra  allowance. 

On  the  drawings  dated  October  17, 1898, 1  find  the  follow- 
ing note: 

"Face  length  of  these  stone  is  not  arbitrary,  but  general 
bond  must  be  adhered  to." 

So  far  as  this  note  applies,  I  think  it  is  sufficient  notice  to 
the  contractors  that  they  were  not  required  to  cut  the  stone 
of  the  specific  lengths  shown  on  the  drawings,  so  long  as  the 
provisions  of  paragraph  94  and  the  original  drawings  were 
followed.  If,  notwithstanding  this  notice,  they  saw  fit  to  cut 
the  stone  of  face  length  shown  on  said  drawings  they  have  no 
claim  to  an  extra  allowance  therefor. 

It  seems  proper  at  this  point  to  suggest  that  when  supple- 
mentary drawings  are  furnished  by  engineers  which  show 
measurements  deviating  from  the  requirements  of  contracts 
and  original  drawings,  and  this  is  not  intended  to  furnish  a 
basis  for  additional  allowance,  there  should  be  a  written  agree- 
ment to  that  effect,  or  the  drawings  should  bear  on  their  face 
a  clear  statement  that  the  measurements  are  not  arbitrary  or 
intended  to  supersede  the  requirements  of  the  contract. 

With  the  foregoing  statement  of  rules  and  principles  it  is 
hoped  you  may  be  able  to  so  apply  the  facts  as  to  arrive  at  a 
satisfactory  settlement,  just  both  to  the  Government  and  the 
contractors.    If  any  extra  allowance  is  made  the  vouchers 
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should  set  forth  clearly  all  the  findings  of  fact  indicated  in 
the  foregoing,  so  that  it  can  be  ascertained  where  the  respon- 
sibility rests  for  the  extra  allowance  which  does  not  seem  to 
have  been  contemplated  when  the  contract  was  entered  into. 
In  reaching  a  conclusion  in  this  case  it  must  be  understood 
that  both  parties  must  stand  strictly  upon  their  legal  rights, 
and  that  neither  can  be  relieved  from  the  results  of  an  unwise 
contract,  no  matter  how  severely  it  may  bear  upon  them. 


SPECIAL  INTERNAL-REVENUE  TAX  ON  SALES  OF 

CIGARS. 

Under  section  4  of  the  act  of  Jane  13,  1898,  which  provides  that  the 
amount  of  annual  special  internal-revenue  taxes  on  tobacco  dealers 
shall  "  be  computed  in  all  oases  on  the  basis  of  tiie  annual  sales  for 
the  preceding  fiscal  year/'  the  number  of  cigars  sold  by  a  dealer 
while  engaged  in  business  during  a  portion  only  of  the  preceding 
fiscal  year  constitutes  his  "  annual  sales  "  for  such  year. 

(Decision  by  Comptroller  Tracewell,  April  4, 1900.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

"  Kasriel  Kaplan,  of  No.  63  Montrose  avenue,  Brooklyn,  N.  Y., 
claims  the  redemption  of  a  portion  of  a  special  tax  stamp  as 
4  Manufacturer  of  cigars  of  more  than  100,000  cigars,'  amount- 
ing to  $6.  Said  claim  was  filed  with  the  Commissioner  of 
Internal  Eevenue  November  16,  1899,  and  forwarded  to  this 
office  for  payment  February  17, 1900. 

44 The  finding  of  facts  shows  'that  the  claimant  was  not 
engaged  in  business  as  manufacturer  of- cigars  during  the 
wbole  of  the  preceding  fiscal  year.  That  he  purchased  one 
special-tax  stamp  for  period  commencing  July  1, 1899,  as  fol- 
lows: June  30, 1899,  paying  therefor  $12.  That  the  amount 
of  claimant's  liability  to  special  tax  for  period  commencing 
July  1, 1899,  based  on  sales  amounting  to  71,900  cigars  is  $6.' 
(Conclusion  of  law.)  That  the  claimant  was  engaged  in  busi- 
ness but  at  one  place  during  period  covered  by  stomp  and  is 
not  indebted  to  the  United  States. 

"Section  4,  act  of  June  13,  1898,  (30  Stat,  450)  provides: 
4That  from  and  after  July  first,  eighteen  hundred  and  ninety- 
eight,  special  taxes  on  tobacco  dealers  and  manufacturers 
shall  be  and  hereby  are  imposed  annually  as  follows,  the 
amount  of  such  annual  taxes  to  be  computed  in  all  cases  on 
the  basis  of  the  annual  sales  for  the  preceding  fiscal  year.  *  *  * 
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"  'Manufacturers  of  cigars  whose  annual  sales  do  not  exceed 
one  hundred  thousand  cigars  shall  each  pay  six  dollars. 

'"Manufacturers  of  cigars  whose  annual  sales  exceed  one 
hundred  thousand  and  do  not  exceed  two  hundred  thousand 
cigars  shall  each  pay  twelve  dollars.' 

"On  June  13, 1899,  the  Commissioner  decided  that,  'The 
liability  of  a  manufacturer  of  cigars  to  special  tax  is  predi- 
cated upon  the  aggregate  annual  sales  for  the  preceding  fiscal 
year,  and  not  to  be  computed  on  the  basis  of  his  sales  for  a 
fractional  part  of  a  year.7  He  also  stated  that  a  manufacturer 
commencing  business  was  to  pay  at  least  the  minimum  rate  of 
tax,  but  should  his  sales  exceed  that  rate  he  should  apply  for 
a  special  tax  at  the  higher  rate.  (See  Treasury  Decision  No. 
21,258.) 

"  I  am  of  the  opinion  that  under  the  law  the  sales  for  the 
year  preceding  that  for  which  the  tax  is  paid  govern  the 
amount  of  said  tax,  whether  the  claimant  be  in  business  for 
the  entire  or  a  portion  of  said  year,  the  sales  for  a  portion  of 
the  year  constituting  in  that  case  the  sales  of  the  entire  year, 
and  that  the  tax  so  fixed  on  this  basis  can  not  be  changed  by 
the  amount  of  the  sales  during  the  tax-paid  year.  Therefore 
this  claimant,  having  sold  during  the  preceding  fiscal  year 
163,100  cigars,  became  liable  for  a  tax  of  $12  for  the  fiscal 
year  1900,  he  having  sold  more  than  100,000  and  less  than 
200,000  cigars  during  the  preceding  fiscal  year.  As  he  pur- 
chased a  $12  stamp,  I  am  of  the  opinion  that  there  is  nothing 
due  and  have  decided  to  disallow  the  claim." 

In  the  case  decided  by  the  Commissioner  of  Internal  Reve- 
nue in  the  decision  cited  by  the  Auditor,  supra,  the  manufac- 
turer had  been  engaged  in  business  during  a  portion  only  of 
the  preceding  fiscal  year,  and  his  sales  exceeded  100,000  cigars, 
but  did  not  exceed  200,000.  The  Commissioner  decided  that 
his  liability  to  tax  for  the  then  current  fiscal  year  should  not 
be  "  computed  on  the  basis  of  his  annual  sales  for  the  preced- 
ing fiscal  year,  as  he  was  only  in  business  part  of  that  year, 
from  September  1  to  June  30,  1898."  And  he  held  that  the 
amount  of  the  tax  for  the  then  current  fiscal  year  should  be 
computed  on  the  basis  of  his  sales  during  such  year.  He 
appears  to  have  been  governed  by  this  principle  in  allowing 
the  present  claim.  But  the  terms  of  the  statute  are  too  plain 
to  be  susceptible  of  such  a  construction.  These  terms  are  as 
follows: 

"  The  amount  of  such  annual  taxes  to  be  computed  in  all  cases 
on  the  basis  of  the  annual  sales  for  the  preceding  fiscal  year." 
(Sec.  4,  act  of  June  13, 1898,  supra.) 

It  might  be  urged  that  where  sales  had  been  made  during 
a  portion  only  of  the  preceding  fiscal  year,  the  tax  should  be 
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computed  on  the  basis  of  sales  for  the  entire  year,  proportional 
to  the  sales  for  such  portion  of  the  year.  Bat  I  hardly  think 
the  terms  of  the  statute  can  be  so  construed.  The  provision 
contains  no  words  from  which  such  an  intention  can  be  fairly 
implied.  The  only  term  suggestive  of  such  an  interpretation 
is  the  term  "  annual  sales."  If  the  word  annual  were  omitted, 
so  that  the  provision  would  reafl,  u  to  be  computed  •  *  * 
on  the  basis  of  the  sales  for  the  preceding  fiscal  year,"  I  think 
the  meaning  would  be  free  from  doubt.  Yet  the  word 
"annual,"  as  applied  to  " sales,"  therein,  clearly  means  sales 
for  the  year.  The  provision  also  specifies  that  the  taxes  shall 
"in  all  cases"  be  computed  on  the  basis  of  the  sales  for  the 
preceding  fiscal  year.  This  language  makes  the  provision 
applicable  to  a  case  where  sales  have  been  made  during  a  por- 
tion only  of  the  preceding  fiscal  year,  as  well  as  to  any  other 
case,  and  the  plain  meaning  of  the  terms  precludes  a  construc- 
tion that  the  tax  may  be  computed  on  the  basis  of  any  other 
than  the  total  sales  during  the  preceding  fiscal  year. 

I  am  therefore  of  opinion  that  the  tax  in  this  case  was  legally 
collected,  and  that' a  refundment  thereof  is  unauthorized. 

The  decision  of  the  Auditor  is  approved. 


BEEXAMINATION  OF  ACCOUNTS  OF   DISBURSING 

OFFICERS. 

Under  the  provision  in  section  8  of  the  act  of  July  31, 1894,  that  "the 
Secretary  of  the  Treasury  may,  when  in  his  judgment  the  interests  of 
the  Government  require  it,  suspend  payment  and  direct  the  reexami- 
nation of  any  account,'7  the  Secretary  is  authorized  to  direct  the  reex- 
amination of  an  account  of  a  disbursing  officer,  in  the  settlement  of 
which  no  balance  has  been  certified  for  payment,  for  the  purpose  of 
allowing  additional  credits  therein. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury  ^  April 

4,  1900.) 

Under  date  of  March  23, 1900,  you  referred  to  me  a  commu- 
nication from  the  naval  secretary  of  the  Light-House  Board, 
which  is  as  follows: 

"Referring  to  Department  letter  of  March  20. 1900,  and  to 
letters  from  the  board  to  the  Department  dated  respectively 
November  15, 1899,  and  February  23, 1900,  it  appears  that  the 
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board  has  not  made  clear  in  the  latter  communication  its  inten- 
tion in  respect  to  certain  accounts  of  the  naval  secretary  which 
have  been  disallowed  by  the  Auditor. 

44  In  accordance  with  the  practice  which  has  prevailed  since 
its  organization  in  1852,  the  Light- House  Board,  at  various  times 
during  the  fourth  quarter  of  the  fiscal  year  1899,  authorized 
travel  on  public  business  on  the  part  of  the  members  of  the 
board.  Under  a  decision  of  the  Comptroller,  dated  August  26, 
1899,  it  was  held  that  the  regulations  for  the  government  of 
the  board  did  not  confer  the  necessary  authority,  and  to  meet 
this  objection  the  regulations  have  been  amended,  with  the 
approval  of  the  Secretary  of  the  Treasury,  under  date  of 
October  21, 1899. 

"Certain  accounts  of  the  naval  secretary  for  such  travel 
expenses,  having  been  disallowed  by  the  Auditor,  can  not  again 
be  presented  to  him  for  the  removal  of  the  disallowances,  but 
must  be  presented  to  the  Comptroller  divested  of  the  objection 
which  caused  their  disallowance.  For  this  purpose  approval 
by  the  Secretary  of  the  Treasury  of  the  action  of  the  board  in 
respect  to  these  accounts  is  respectfully  requested,  to  the  end 
that  the  Comptroller  may  authorize  the  removal  of  the  disal- 
lowance. The  board  understands  that  this  is  the  requirement 
of  the  Comptroller's  office.  The  accounts  are  as  follows :  Quar- 
ter ending  June  30,  1899;  accounts  of  the  naval  secretary; 
vouchers  Nos.  1,  2,  3,  and  5;  appropriation,  expenses  of  buoy- 
age, 1899." 

In  stating  that  the  account  referred  to  "having  been  disal- 
lowed by  the  Auditor,  can  not  again  be  presented  to  him  for 
the  removal  of  the  disallowance,  but  must  be  presented  to  the 
Comptroller  divested  of  the  objection  which  caused,  its  disal- 
lowance," the  naval  secretary  does  not  fully  state  the  facts  in 
the  case. 

After  this  account  had  been  settled  by  the  Auditor  and  the 
vouchers  referred  to  had  been  disallowed  by  him,  it  was,  upon 
the  application  of  the  Secretary  of  the  Treasury,  revised  by  the 
Comptroller,  and  the  action  of  the  Auditor  as  to  these  vouch- 
ers was  affirmed.  The  account  was  also  subsequently  settled 
by  the  Auditor  in  conformity  with  the  certificate  made  by  the 
Comptroller  upon  such  revision. 

It  is  provided  by  section  8  of  the  act  of  July  31,  1894  (28 
Stat.,  207),  that  the  decision  of  the  Comptroller  upon  such  revi- 
sion "  shall  be  final  and  conclusive  upon  the  executive  branches 
of  the  Government."  Upon  this  state  of  facts,  the  only  author- 
ity which  the  Comptroller  now  has  to  take  further  action  upon 
this  particular  account  would  be  under  the  doctrine  relating 
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to  reopening  accounts,  or  under  the  proviso  in  section  8  of  said 
act,  which  reads: 

"That  the  Secretary  of  the  Treasury  may,  when  in  his  judg- 
ment the  interests  of  the  Government  require  it,  suspend  pay- 
ment and  direct  the  reexamination  of  any  account.79 

This  proviso  was  no  doubt  intended  as  a  substitute  for  sec- 
tion 191,  Kevised  Statutes. 

It  is  the  established  rule  of  the  doctrine  governing  the 
reopening  of  accounts  that  the  accounting  officers  are  not 
authorized  to  reopen  an  account  which  has  been  settled  either 
by  themselves  or  by  their  predecessors  except  for  the  purpose 
of  correcting  mistakes  of  fact  arising  from  errors  in  calcula- 
tion, or  upon  the  discovery  of  new  and  material  evidence,  or 
for  fraud  or  collusion.    (4  Comp.  Dec,  303;  6  tU,  236.) 

None  of  the  conditions  as  to  the  reopening  of  this  account 
exists  in  this  case  under  this  doctrine  of  reopening.  In  fact, 
the  naval  secretary  of  the  Light-House  Board  was  given  every 
opportunity  to  supply  the  defect  in  his  account,  but  declined 
to  do  so.  The  vouchers  in  question  were  for  mileage  of  officers 
of  the  Light-House  Board,  and  they  were  disallowed  for  the 
reason  that  the  travel  for  which  the  mileage  was  paid  was  not 
authorized  by  the  Secretary  of  the  Treasury,  as  required  by 
law.  Pending  the  revision  of  the  account  by  the  Comptroller, 
the  naval  secretary  was  twice  given  an  opportunity  to  obtain 
such  authority,  which,  if  obtained  and  presented  to  the  Comp- 
troller, would  have  precluded  the  disallowance. 

But  the  Secretary  of  the  Treasury,  in  his  discretion,  in  my 
judgment,  may  cause  the  Comptroller  to  reexamine  an  account 
or  claim  settled  by  him,  in  order  to  review  or  reexamine  the 
same  as  to  either  the  law  or  facts.  Treating  this  reference  by 
the  Secretary  as  a  direction  to  the  Comptroller  to  reexamine 
his  previous  action  on  the  facts  now  submitted,  viz,  the 
approval  of  the  travel  by  the  Secretary  of  the  Treasury,  which 
is  tantamount  to  an  original  travel  order,  the  action  of  this 
office  in  disallowing  vouchers  Nos.,  1, 2, 3,  and  5,  in  the  quar- 
terly account,  ending  June  30, 1899,  of  said  naval  secretary,  is 
reversed  and  these  vouchers  are  on  this  reexamination  and 
revision  now  allowed,  and  the  Auditor  is  directed  and  author- 
ized to  restate  this  account,  allowing  in  such  restatement  said 
vouchers  as  credits  to  said  naval  secretary  in  said  account  for. 
said  quarter. 
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THE  USE  OF  SALAET  TABLES  IN  COMPUTING  THE 
COMPENSATION  OF  DEPUTY  MARSHALS. 

The  use  of  the  salary  tables  of  the  Treasury  Department  in  computing  the 
amount  of  the  maximum  compensation  to  which  a  field  deputy  marshal 
is  entitled  for  a  portion  of  a  year  is  not  authorised. 

(Decision  by  Comptroller  Traceirell,  April  5, 1900.) 

The  Auditor  for  the  State  and  other  Departments  submits 
the  following  decision  for  approval,  disapproval,  or  modification : 

"  This  office  has  before  it,  for  adjustment,  the  account  of  J. 
S.  Hammer,  United  States  marshal  for  the  southern  district  of 
Indian  Territory,  in  which  the  marshal  makes  a  charge  of 
$339.99,  being  the  amount  paid  Field  Deputy  Harper,  as  his 
earnings  from  July  17, 1899,  to  September  30, 1899,  inclusive, 
the  deputy's  maximum  compensation  being  $1,500  a  year! 
The  amount  paid  is  in  excess  of  his  earnings  for  the  period  of 
his  service,  whether  the  amount  of  such  earnings  be  fixed  by 
the  Government  salary  tables  or  by  allowing  him  such  pro- 
portion of  $1,500  as  the  number  of  days  of  service  bears  to 
the  number  of  days  in  the  year. 

"The  law  is  not  entirely  clear  to  this  office,  and  the  practice 
of  the  Department  of  Justice,  as  regards  the  two  methods  of 
computation,  has  not  been  uniform.  Before  taking  action  on 
the  item  in  question,  it  is  desired  to  remove  the  uncertainty 
now  existing  on  the  subject  In  view  of  the  general  use  and 
acceptance  of  the  salary  tables  and  of  the  uniformity  secured 
by  their  employment,  I  decide  that  they  are  applicable  in  the 
computation  of  the  amount  due  the  deputy,  and  this  decision, 
making  an  original  construction  of  the  statute,  is  reported  to 
yon,  and  payment  of  the  item  is  withheld  until  you  shall 
approve,  disapprove,  or  modify  such  decision,  as  provided  by 
section  8,  act  of  July  31, 1894." 

Said  decision  having  been  referred  to  the  Attorney-General 
for  his  consideration,  the  following  suggestions  are  proffered: 

"Section  11  of  the  act  of  May  28, 1896,  provides  that  a  field 
deputy  as  his  compensation  shall  *  receive  three- fourths  of  the 
gross  fees,  including  mileage,  as  provided  by  law,  earned  by 
him,  not  to  exceed  $1,500  per  fiscal  year,  or  at  that  rate  for 
any  part  of  a  fiscal  year.'  Section  841,  Revised  Statutes  of  the 
United  States,  provided  as  follows,  as  to  the  compensation  of 
United  States  marshals:  ' No  marshal  shall  be  allowed  by  the 
Attorney-General,  except  as  provided  in  the  next  section,  to 
retain  of  the  fees  and  emoluments  which  he  is  required  to 
include  in  his  semiannual  return,  as  aforesaid,  for  his  personal 
compensation,  over  and  above  the  necessary  expenses  of  his 
office,  including  necessary  clerk  hire,  to  be  audited  and  allowed 
by  the  proper  accounting  officers  of  the  Treasury  Department, 


Digitized  byLjOOQlC 


TRAVELING  EXPENSES.  779 

any  sum  exceeding  six  thousand  dollars  a  year,  or  exceeding 
that  rate  for  auy  time  less  than  a  year.'  Somewhat  similar 
language  is  used  in  section  835  relative  to  compensation  of 
district  attorneys,  and  in  section  839  relative  to  emolument 
returns  of  clerks  of  United  States  courts.  Under  these  pro- 
visions of  law,  allowances  to  United  States  marshals,  United 
States  attorneys,  and  clerks  of  United  States  courts,  were  not 
made  in  accordance  with  the  salary  tables  above  mentioned, 
but  they  were  allowed  such  proportion  of  the  maximum  com* 
pensation  as  the  number  of  days  of  service  bore  to  the  num- 
ber of  days  in  the  calendar  year.  Although  it  would  be  con- 
venient to  make  allowances  according  to  the  salary  tables,  it 
is  not  understood  how  the  rule  above  indicated  can  be  departed 
from  in  passing  upon  the  maximum  compensation  of  a  field 
deputy  for  a  portion  of  the  fiscal  year.  Field  deputy  marshals 
are  not  salaried  officers  of  the  Government,  but  are  entitled 
to  three-fourths  of  the  fees  earned  by  them,  providing  that 
they  shall  not  receive  more  than  the  amount  provided  in  sec- 
tion 11,  of  the  act  of  May  28, 1896." 

Under  the  limitations  and  conditions  laid  down  in  3  Gomp. 
Dec.,  226,  a  field  deputy  marshal  should  be  paid  and  his  com- 
pensation computed  not  under  the  salary  tables  but  by  allowing 
him  such  proportion  of  $1,500  as  the  number  of  days  of  service 
bear  to  the  number  of  days  in  a  year. 

In  this  case  Deputy  Harper  remaining  in  service  and  not 
earning  the  one-fourth  of  $1,500  in  the  succeeding#quarter,  is 
entitled  to  compensation  to  be  made  up  by  the  surplus  remain- 
ing over  from  the  quarter  in  which  he  earned  more  than  one- 
fourth  of  $1,500. 

The  decision  of  the  Auditor  is  disapproved.  Salary  tables 
are  not  to  be  used  in  the  computation  of  amounts  due  field 
deputy  marshals. 


TRAVELING    EXPENSES    OP    OFFICERS    AND 
EMPLOYEES. 

Officers  and  employees  are  not  entitled  to  reimbursement  for  subsistence, 
as  a  part  of  traveling  expenses,  while  at  their  homes. 

Employees  of  the  Geological  Survey,  which  has  its  headquarters  in  Wash- 
ington, D.  C,  whose  homes  are  not  in  Washington,  are  entitled  to 
reimbursement  for  subsistence,  while  passing  through  Washington, 
traveling  on  duty  in  the  field,  or  while  performing  merely  temporary 
duty  in  Washington. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Interior, 
April  5,  1900.) 

I  have  received  your  letter  of  the  28th  ultimo,  transmitting 
a  communication  from  the  Director  of  the  Geological  Survey, 


Digitized  byLjOOQlC 


780  DECISIONS  OF  THE   COMPTROLLER, 

in  which  he  asks  for  niy  decision  upon  the  question  whether 
certain  employees  of  the  Survey  can  be  reimbursed  under  the 
head  of  traveling  expenses  for  their  meals  and  lodgings  while 
in  Washington,  D.  0.  The  Director  says  that  in  making  sur- 
veys in  Maryland  in  areas  adjacent  to  the  District  of  Colum- 
bia it  will  be  necessary  for  the  employees  to  pass  through 
Washington  en  route  to  and  from  various  points  in  Maryland, 
having,  in  some  cases,  to  stop  overnight  in  Washington  on 
said  journeys.  Some  of  the  employees  reside  and  have  their 
homes  in  Washington,  and  the  question  is  whether  the 
employees  whose  homes  are  in  Washington  are  entitled  to 
be  reimbursed  for  their  meals  and  lodging  while  at  their  own 
homes  under  the  circumstances  above  mentioned. 

It  has  been  held  from  time  immemorial  that  reimburse- 
ment could  not  be  made  as  a  part  of  traveling  expenses  for 
meals  and  lodging  while  the  traveler  was  at  his  own  home. 
The  holding  is  a  salutary  one,  long  acquiesced  in,  and  may 
now  be  regarded  as  the  lawof  the  case. 

The  second  question  is  whether  the  employees  of  the  Survey 
whose  homes  are  not  in  Washington  can  be  reimbursed  for 
their  meals  and  lodging  while  passing  through  Washington 
en  route  to  and  from  points  in  Maryland  on  duty  in  the  field, 
or  when  ordered  from  the  field  to  Washington  for  consultation 
with  the  Director  or  his  assistants,  or  for  other  merely  tempo- 
rary duty. 

It  is  understood  that  the  employees  referred  to  have  their 
regular  stations  in  Washington  and  are  engaged  upon  office 
work  during  the  winter  season  and  perhaps  some  otber  por- 
tions of  the  year.  While  so  stationed  in  Washington  they  can 
not  be  considered  as  traveling;  therefore  reimbursment  for 
meals  and  lodging  is  not  allowable.  During  the  summer 
season  they  are  ordered  to  duty  in  the  field,  and  while  so 
engaged  Washington  can  not  be  considered  their  stations.  If, 
during  the  time  they  are  engaged  upon  field  work,  it  should 
become  necessary  for  them  to  pass  through  Washington,  or  if 
they  should  be  called  here  for  consultation,  or  for  merely  tem- 
porary duty  not  connected  with  office  work,  I  see  no  reason 
why  they  should  not  be  reimbursed  for  their  meals  and  lodg- 
ing the  same  as  they  would  be  at  any  other  place  not  their 
homes  or  official  stations.  Just  how  long  they  could  remain 
here  at  official  headquarters  without  the  detention  being 
regarded  as  a  change  of  status  and  tantamount  to  an  assign- 


Digitized  byLjOOQlC 


MILEAGE  OP  OFFICERS  OF  THE  NAVY.      781 

ment  to  duty  at  this  station  is  difficult  of  determination.  No 
arbitrary  rale  can  be  prescribed  in  advance.  It  seems  suffi- 
cient at  this  time,  however,  to  say  that  the  detention  must  be 
temporary,  with  all  that  that  word  implies. 


MILEAGE  OF  OFFICEES  OF  THE  NAVY  TBAVELING 
ON  GOVERNMENT  TRANSPORTATION  REQUESTS. 

An  officer  of  the  Navy,  whose  pay  and  allowances  are  not  affected  by  the 
Navy  personnel  act  of  March  3,  1889,  who  is  ordered  to  travel  with 
troops  nnder  conditions  which  entitle  him  to  mileage,  is  entitled  to 
mileage  for  the  distance  actually  and  necessarily  traveled  in  obedience 
to  said  order,  though  such  distance  may  be  greater  than  the  shortest 
usually  traveled  route  between  the  terminals  of  the  journey. 

Where  an  officer  of  the  Navy,  whose  pay  and  allowances  are  not  affected 
by  the  Navy  personnel  act  of  March  3,  1899,  travels  under  orders 
which  entitle  him  to  mileage,  and  transportation  is  furnished  by  the 
Government,  there  should  be  deducted  from  his  mileage  the  amount 
charged  the  public  for  transportation  of  the  character  furnished, 
although,  by  contract  with  the  railroads  concerned,  the  net  cash  rate 
paid  by  the  Government  is  less. 

(Decision  by  Assistant  Comptroller  Mitchell,  April  5, 1900.) 

The  Auditor  for  the%Navy  Department,  under  date  of  Feb- 
ruary 21, 1900,  submits  the  following  decisions  for  approval, 
disapproval,  or  modification,  pursuant  to  the  act  of  July  31, 
1891: 

"By  an  order  dated  October  2o9 1899,  John  McGrath,  Act- 
ing Boatswain,  United  States  Navy,  was  detached  from  the 
XL  S.  B.  S.  Wabash,  at  the  navy-yard,  Bostou,  Mass.,  and 
directed  to  proceed  to  Mare  Island,  Gal.,  and  report  to  the 
commandant  of  the  navy-yard  for  passage  in  tbe  U.  S.  8. 
Solace  to  the  Asiatic  Station.  By  a  telegraphic  order  dated 
October  27, 1898,  he  was  further  directed  to  report  to  the  com- 
mandant of  the  navy-yard,  Boston,  Mass.,  for  duty  in  con- 
nection with  the  transfer  of  a  draft  of  men  from  the  U.  S.  S. 
Olympiay  Boston,  to  the  U.  S.  B.  S.  Independence  (Mare  Islaud). 
Under  these  orders  he  traveled  with  the  draft  of  men  from 
Boston,  Mass.,  to  Mare  Island,  Cal.,  via  New  York  City,  Wash- 
ington, Cincinnati,  Chicago,  the  Santa  Fe  Koute,  Mohave,  and 
Vallejo  Junction,  the  route  being  determined  by  the  Govern- 
ment's contracts  for  special  rates  for  the  transportation  of 
enlisted  men. 

"The  naval  Storekeeper  at  the  navy-yard,  Boston,  furnished 
McGrath  transportation  requests  from  Boston  to  Washington 
and  from  Washington  to  Vallejo  Junction,  for  which  the  cost 
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to  the  Government  was  18.87  and  $25,  respectively,  in  accord- 
ance with  contracts  which  the  Navy  Department  had  made 
with  the  railroad  companies. 

"Two  questions  arise  on  Acting  Boatswain  McGrath's  claim 
for  mileage:  First,  is  he  entitled  to  mileage  computed  by  the 
shortest  usually  traveled  route  from  Boston,  Mass.,  to  Mare 
Island,  CaL,  or  by  the  route  actually  traveled  in  accordance 
with  his  orders;  and,  second,  should  there  be  deducted  from 
said  mileage  the  amount  which  he  would  have  had  to  pay  the 
railroad  companies  for  transportation;  that  is,  the  public  rate, 
or  the  amount  which  the  Government  must  pay  under  its  con- 
tracts for  the  transportation  furnished  t 

uThe  Navy  Department's  contracts  for  special  rates  for 
passenger  transportation  are  made  for  its  own  benefit  and  not 
for  the  benefit  of  officers  who  are  entitled  to  mileage  for  travel 
performed  under  orders.  If,  when  an  officer  travels  on  trans- 
portation requests  instead  of  purchasing  his  own  tickets,  he 
receives  the  full  mileage  allowance  less  only  the  Government's 
contract  rate  for  the  transportation,  the  entire  advantage  of 
the  contract  inures  to  his  benefit.  He  is  under  no  obligation 
to  travel  on  Government  transportation  requests,  and  if  they 
are  given  to  him  it  is  to  be  presumed  that  it  is  for  his  conven- 
ience in  other  respects  than  his  desire  to  secure  the  profits  of 
the  contract  rates. 

"It  is  further  to  be  considered  that  the  rates  given  by  the 
railroads  to  the  Navy  Department  are  "  net  cash"  rates.  They 
are  made  in  view  of  the  Government's  right  to  withhold  all  or 
one-half  of  the  railroad  earnings  by  set-vice  over  certain  land- 
grant  roads.  The  laud-grant  deduction,  in  effect,  is  made  in 
determining  the  contract  rate,  and  an  officer  who  travels  on  a 
transportation  request,  and  from  whose  mileage  is  deducted 
only  the  net  cash  rate  fixed  by  contract  with  the  Navy  Depart- 
ment, secures  for  himself  the  advantage  of  reduced  rates  over 
land-grant  roads  which  were  intended  only  for  the  Government, 
and  to  obtain  which  the  Government  has  made  the  grant  of 
laud.  The  public  rate  for  a  first-class  limited  ticket  from 
Washington,  D.  0.,  to  Mare  Island,  CaL,  is  977,  and  this  is 
what  an  officer  must  pay  if  he  purchases  his  own  transporta- 
tion. The  contract  rate  with  the  Chesapeake  and  Ohio  Bail- 
road  Company  is  $25.  without  deduction  on  account  of  land 
grants  or  bond  subsidies,  this  low  rate  resulting  partly  from 
competition  between  the  railroad  companies  and  partly  from 
the  proper  land-grant  deductions  being  considered  in  the 
making  of  the  contract.  It  appears  clear  that  an  officer  who 
is  furnished  transportation  requests  should  not  be  allowed  to 
appropriate  the  saving  due  to  the  land  grants,  and  as  the  con- 
tracts are  not  made  for  the  benefit  of  officers,  but  are  entirely 
for  the  advantage  of  the  Navy  Department,  the  officer  should 
not  profit  by  the  contract  rates. 

"The  provision  of  law  that  an  officer's  mileage  shall  be  com- 
puted over  the  shortest  usually  traveled  route  is  considered 


Digitized  byLjOOQlC 


OFFICERS   OP   THE   NAVY   ON  WAITING   ORDERS.       783 

Applicable  in  cases  where  the  officer  is  left  free  to  travel  by 
such  route  as  he  chooses.  It  can  not  be  regarded  as  applica- 
ble when  the  route  by  which  the  travel  to  be  performed  is 
specifically  designated  in  the  orders,  nor  where  the  orders 
require  the  performance  of  duty  en  route  which  necessitates 
travel  by  other  than  the  shortest  usually  traveled  route,  as,  in 
this  instance,  where  the  officer  is  required  to  accompany  a 
draft  of  enlisted  men,  and  necessarily  to  travel  by  the  route 
over  which  the  men  were  sent. 

"I  have  therefore  decided  that  an  officer  of  the  Navy  who 
is  directed  to  travel  with  troops,  and  is  entitled  to  mileage, 
should  have  the  mileage  for  the  distance  actually  and  neces- 
sarily traveled  in  obedience  to  his  orders,  though  this  distance 
may  be  greater  than  the  shortest  usually  traveled  route 
between  the  terminals  of  the  journey. 

"I  have  also  decided  that  when  au  officer  of  the  Navy  whose 
pay  and  allowances  are  not  affected  by  the  Navy  personnel 
act  of  March  3, 1899,  is  entitled  to  mileage  for  travel  performed 
under  orders  within  the  United  States,  and  he  is  furnished 
transportation  by  the  Government,  there  should  be  deducted 
from  his  mileage  the  amount  paid  by  the  public  for  transpor- 
tation of  the  character  furnished,  and  not  the  lower  net  cash 
rate  which  the  Government  pays  for  the  transportation  under 
contracts  with  the  railroads. 

"  These  decisions  are  submitted  for  your  approval,  disap- 
proval, or  modification." 

I  concur  in  the  conclusions  of  the  Auditor  and  the  above 
-decision  is  approved. 


PAY  OF  AN  OFFICER  OF  THE  NAVY  ON  WAITING 

ORDERS. 

An  officer  of  the  Navy  so  situated  that  under  the  law  as  it  existed  prior  to 
the  taking  effect  of  the  Navy  personnel  act  he  would  be  regarded  as 
on  waiting  orders,  but  who  under  said  aot  would,  for  purposes  of  pay, 
be  regarded  as  on  shore,  is,  under  the  provision  thereof  which  prohibits 
the  redaction  of  the  pay  of  such  an  officer,  entitled  only  to  waiting 
orders  pay  under  the  prior  law. 

{Decision  by  Assistant  Comptroller  Mitchell,  April  9, 1900.) 

Henry  A.  Dent,  paymaster  United  States  Navy,  appeals  from 
settlement  dated  January  30, 1900,  of  the  Auditor  for  the  Navy 
Department  disallowing  his  claim  for  difference  between  shore 
duty  pay  and  waiting  orders  pay,  under  the  law  as  it  existed 
prior  to  the  passage  of  the  Navy  personnel  act  of  March  3, 
1899  (30  Stat.,  1004),  while  waiting  orders  at  the  convenience 
of  the  Government  from  November  1  to  12, 1899. 
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Under  the  law  as  it  previously  existed,  he  was  entitled  as  a 
paymaster  in  his  first  five  years  of  service  in  that  grade  to  the 
annual  pay  of  $2,800  while  at  sea,  $2,400  while  on  shore  duty, 
and  $2,000  while  waiting  orders.  His  annual  pay  under  the 
Navy  personnel  act  computed  with  reference  to  an  officer  in  the 
Army  corresponding  with  him  in  rank  would  be  $2,160  while 
at  sea  and  $1,836  while  on  shore.  Under  the  new  law  his 
status  during  this  period  was  that  of  an  officer  on  shore, 
entitled  to  $1,836  per  annum;  while  under  the  old  law  his 
status  was  that  of  an  officer  waiting  orders,  entitled  to  $2,000 
per  annum. 

He  contends  that  under  the  new  law  there  is  no  such  status 
or  condition  as  waiting  orders,  and  that  an  officer  who  under 
the  old  law  would  be  considered  as  on  waiting  orders  is  under 
the  new  law  on  shore  for  purposes  of  pay,  and  he  claims  that, 
being  thus  on  shore,  he  should  receive  the  pay  of  his  grade  for 
shore  duty  under  the  old  law,  or  $2,400  per  annum,  by  virtue 
of  the  provision  under  section  13  of  the  navy  personnel  act  pro* 
hibiting  the  reduction  of  the  present  pay  of  officers  affected 
thereby. 

This  contention  can  not  be  allowed.  He  seeks  to  fix  his 
status  for  purposes  of  pay  under  the  new  law  and  to  apply  this 
status  to  the  rates  of  pay  under  the  old  law.  The  comparison 
to  be  made  is  between  waiting  orders  pay,  computed  in  the  usual 
manner  for  determining  pay  under  the  old  law,  and  shore  pay 
computed  according  to  the  new  law.  His  rate  of  pay  thus  com- 
puted is  greater  under  the  old  law  than  it  would  be  under  the 
new,  and  he  is  entitled  only  to  the  waiting  orders  pay  of  his 
grade  under  the  law  as  it  previously  existed. 

Having  received  this,  he  is  entitled  to  nothing  more.  The 
action  of  the  Auditor  is  therefore  affirmed. 


EEOPEISTIKG  ACCOUNTS. 

The  action  of  the  Auditor  for  the  State  and  other  Departments  in  advis- 
ing a  district  attorney  that  final  action  on  his  account  would  not  be 
taken  until  he  deposited  a  sum  which  the  Auditor  had  previously 
allowed;  as  he  supposed  erroneously,  was  not  in  conformity  with  the 
established  rule  for  reopening  accounts  within  a  year  from  the  date  of 
their  settlement. 

(Decision  by  Comptroller  Tracewell,  April  9, 1900.) 

Henry  Terrell,  United  States  attorney  for  the  western  dis- 
trict of  Texas,  appeals  from  what  he  calls  a  disallowance  by 
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the  Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  fop  expenses  for  the  quartet  ending 
December  31, 1898. 

The  facts  upon  which  the  appeal  is  based  are  substantially 
as  follows: 

In  the  account  referred  to  the  attorney  among  other  things 
charged  expenses  for  three  trips,  one  to  attend  court  at 
Brownsville,  in  his  district;  one  to  attend  upon  the  hearing  of 
a  case  at  Columbus,  in  the  eastern  district  of  the  same  State, 
and  the  other  to  Monterey,  Mexico.  Among  the  items  charged 
on  the  Brownsville  trip  is  one  for  the  hire  of  a  wagon  to  take 
him  from  Alice  (a  railroad  station  on  the  route  from  San 
Antonio,  150  miles  from  Brownsville)  and  return,  for  which  he 
paid  $30  for  the  round  trip.  This  wagon  was  also  used  by  the 
judge,  clerk,  and  assistant  attorney,  at  a  cost  of  $30  each,  but 
was  not  used  by  attorney  on  the  return,  except  for  hauling 
part  of  his  baggage. 

The  Auditor  in  settling  the  account  made  a  small  disallow- 
ance, 50  cents,  suspended  the  charges  incident  to  the  Colum- 
bus and  Monterey  trips  amounting  to  $48.77,  and  allowed  all 
other  charges,  including  those  incident  to  the  Brownsville 
trip. 

Subsequently  having  learned  that  the  attorney  did  not 
return  from  Brownsville  by  the  way  of  Alice,  the  Auditor 
concluded  that  so  much  of  the  hire  of  the  wagon  as  was  paid 
for  the  return  trip  had  been  erroneously  allowed,  and  wrote 
him  as  follows: 

"Regarding  the  suspensions  in  your  account  for  the  quar- 
ter ended  December  31, 1898,  you  are  advised  that  final  action 
thereon  will  not  be  taken  until  the  sum  of  $15  paid  you  in  the 
settlement  of  your  account  for  that  quarter  is  deposited  by 
you  to  the  credit  of  the  United  States.  The  said  amount  of 
$15  was  erroneously  charged  and  received  by  you  for  trans- 
portation returning  from  Brownsville  court  via  Alice,  it  appear- 
ing from  your  letter  of  July  19, 1899,  and  inclosures,  relative 
to  the  account  of  your  assistant,  Mr.  Sharpe,  that  the  trans- 
l>ortation  furnished  and  paid  for  by  the  Government  was  not 
used  either  by  Mr.  Sharpe  or  yourself,  and  that  the  return 
trip  was  made  by  sea  on  the  United  States  revenue  sloop 
Alma.  These  facts  should  have  been  set  out  in  your  account 
when  rendered,  and  had  the  account  been  so  rendered,  the 
item  would  have  been  disallowed,  on  the  ground  that  the 
expense  charged  for  return  from  Brownsville  via  Alice  was  not 
actually  incurred  or  the  transportation  claimed  actually  used." 
22184— Vol.  6 50 
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To  this  the  attorney  replied,  and,  after  requesting  the  recon- 
sideration of  the  matter,  said: 

"In  order  to  get  to  Brownsville  at  the  January  term,  1899, 
the  court  officials  were  compelled  tQ  make  a  contract  with  the 
owner  of  the  stages  for  a  round  trip  passage  from  Alice  to 
Brownsville  at  a  cost  of  $30  each.  This  amount  was  paid  by 
me  and  rendered  in  my  December  31, 1898,  account. 

"At  the  time  this  account  was  rendered  I  fully  expected  to 
avail  myself  of  the  passage  already  paid  and  contracted  for 
from  Brownsville  to  Alice." 

After  some  further  correspondence,  the  Auditor  adhering  to 
his  position,  the  attorney  deposited  the  $15,  whereupon  the 
Auditor  stated  an  accouut  allowing  the  suspended  item  ($48.77) 
and  certified  the  same  for  payment,  thus  allowing  the  entire 
account  with  the  small  exception  above  noted,  and  the  $15 
now  claimed  by  the  attorney,  not  having  been  disallowed  by 
the  Auditor  in  the  settlement  of  the  account,  there  is  nothing 
to  be  certified  for  allowance  on  revision,  unless  the  subsequent 
action  of  the  Auditor  in  procuring  its  repayment  by  the  attor- 
ney can  be  treated  as  a  disallowance  by  the  Auditor,  and  I  do 
not  think  it  can,  because  that  officer  has  nowhere  certified  it 
as  a  disallowance. 

This  office  is  circumscribed  in  its  action  by  certain  technical 
rules  of  law,  which  can  not  be  set  aside  for  the  purpose 
of  granting  equitable  relief,  and  however  meritorious  Mr. 
Terrell's  claim  may  be  I  have  no  jurisdiction  to  direct  its  allow- 
ance on  revision.  I  can  only  revise  accounts  as  certified  by 
the  Auditor  (sec.  8,  act  of  July  31, 1894,  28  Stat,  207),  and  so 
far  as  that  officer's  certificates  on  the  settlement  of  this 
account  show,  Mr.  Terrell  has  received  his  entire  claim,  less 
50  cents. 

There  are  two  other  phases  of  this  question  which  it  is  proper 
to  notice. 

1.  Under  section  6  of  the  act  above  cited,  the  Comptroller 
has  the  right,  if  in  his  judgment  the  interests  of  the  Go\ern- 
ment  require  it,  to  direct  the  Auditor  to  settle  a  particular 
account,  and  in  my  opinion  this  power  applies  whether  it 
involves  a  payment  by  or  to  the  Government;  therefore,  upon 
the  refusal  of  the  Auditor  to  consider  the  suspensions  in  said 
account,  except  upon  the  conditions  before  stated,  Mr.  Terrell 
had  the  right  to  bring  the  matter  to  my  attention,  and  in  not 
doing  so  he  neglected  to  avail  himself  of  that  protection,  which 
the  law  gives,  and  to  that  extent  is  guilty  of  laches  in  the 
prosecution  of  his  rights. 
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2.  The  action  of  the  Auditor,  while  not  technically  a  reopen- 
ing of  the  account  which  had  been  flually  settled  by  him,  was 
virtually  such.  This  matter  has  frequently  been  the  subject 
of  consideration  by  this  office,  and  I  have  been  very  earnest  in 
trying  to  impress  upon  the  different  Auditors  the  incontro- 
vertible rule  of  law,  that  when  either  of  them  had  finally  acted 
upon  an  account,  in  whole  or  in  part,  that  so  far  as  the  item 
or  part  finally  settled  is  concerned,  his  jurisdiction  ceases,  and 
if  he  subsequently  concludes  that  he  has  made  erroneous  allow- 
ances which  should  be  corrected,  it* is  his  duty  to  report  the 
same,  with  the  lacts,  to  the  Comptroller,  who  alone  has  the 
power  to  revise  accounts  and  correct  errors  within  the  year 
immediately  following  the  settlement.    (6  Gomp.  Dec.  484.) 

If  either  Mr.  Terrell  or  the  Auditor  had  proceeded  as  the 
law  directs  and  requires,  there  would  have  been  but  little 
difficulty  in  settling  this  matter. 

As  the  matter  now  stands  I  see  no  way  for  Mr.  Terrell  to 
procure  the  relief  sought  by  his  appeal,  unless  it  be  by  supple- 
mental account.  I  think  upon  the  facts  that  he  is  entitled  to 
the  $15,  and  if  it  can  not  be  paid  him  in  the  way  now  suggested, 
as  to  which  I  express  no  decided  opinion,  his  only  recourse  is 
to  the  courts.    The  appeal  is  dismissed. 


PER  DIEM  FEES  OF  CLERKS  OF  CIRCUIT  COURTS. 

A  circuit  court  which  was  opened  by  the  marshal  or  the  clerk  under  an 
order  of  the  judge,  made  while  the  court  was  in  session,  directing 
such  opening  in  case  neither  of  the  judges  should  be  present,  was  not 
opened  under  section  672,  Revised  Statutes,  and  the  clerk  is  not 
entitled  to  per  diem  fees  for  attendance  on  such  days. 

(Decision  by  Comptroller  Tracewell,  April  10, 1900.) 

The  Auditor  for  the  State  and  other  Departments  submits  the 
following  decision  for  approval,  disapproval,  or  modification : 

"I  have  before  me  for  final  action  explanations  made  by 
F.  W.  Oakley,  clerk  United  States  circuit  court,  western  dis- 
trict of  Wisconsin,  to  item  suspended  in  the  settlement  of  his 
account.  The  facts  of  the  case,  as  set  forth  in  the  account, 
and  explanations  are  as  follows: 

"  On  June  17, 1899,  Judge  Buun  made  and  signed  a  written 
order  directing  that  in  case  neither  of  the  judges  of  the  cir- 
cuit court  should  be  present  to  open  court  on  the  19th  of  June 
the  marshal,  and  in  his  absence  the  clerk,  should  open  and 
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adjourn  court  from  day  to  day  until  one  of  said  judges  should 
be  present. 

"  Under  this  order  the  court  was  regularly  opened  and  ad- 
journed on  each  day,  Sundays  and  holiday  excepted,  until  July 
19,  upon  which  day  a  judge  was  present.  On  July  19  a  similar 
order  was  made  under  which  court  was  opened  and  adjourned 
until  August  3,  upon  which  day  a  judge  was  present.  Another 
order  was  made  on  August  7,  under  which  court  was  opened 
and  adjourned  up  to  and  including  September  15.  The  order 
of  the  approval  shows  that  the  judge  was  actually  present  on 
only  two  of  the  days  claimed  in  this  account,  the  clerk  claim- 
ing per  diems  for  the  other  days,  58  in  number,  under  section 
672,  Revised  Statutes,  and  the  act  of  1887,  24  Stat,  541. 

"  On  the  administrative  examination  the  Attorney-General 
deducted  these  58  per  diems,  citing  Comptroller  in  re  Marsh 
(5  Oomp.  Dec.,  403).  Upon  settlement  in  this  office  the  per 
diems  were  suspended  as  apparently  unauthorized,  the  Marsh 
Case  being  cited  as  authority  for  the  suspension.  The  clerk, 
in  his  explanations,  calls  attention  to  two  important  paints  of 
difference  between  his  case  and  that  of  Marsh. 

"  First,  the  orders  were  made  under  section  672  for  the  pur- 
pose of  preventing  a  lapse  of  the  term,  as  clearly  shown  by 
the  orders  themselves,  they  being  worded  in  the  language  of 
the  statute. 

"  Second,  they  were  not  blanket  orders,  attempting  to  pro- 
vide for  the  opening  and  closing  of  the  court  regardless  of 
the  presence  or  absence  of  a  judge,  but  were  each  orders  pro- 
viding for  sessions  of  court  during  the  absence  of  a  judge  only, 
and  whenever  a  judge  was  present  the  court  opened  and 
adjourned  under  the  usual  order,  and  a  new  written  order  was 
made  providing  for  further  absence.  He  claims  that  the 
per  diems  do  not  fall  within  the  Marsh  Case,  and  requests  that 
they  be  allowed. 

"I  am  of  the  opinion  that  the  clerk  is  right  in  his  contention 
that  these  per  diems  do  not  fall  within  the  Marsh  riding.  The 
form  of  the  orders  is  entirely  different  and  there  can  be  no 
doubt  that  they  were  intended  by  the  judge  to  have  effect 
under  section  672. 

"Again,  whenever  the  judge  was  present  the  court  held  ses- 
sions under  the  usual  formal  order,  and  another  order  was 
made  as  to  further  absence.  The  question  is  to  be  determined, 
therefore,  whether,  independently  of  the  Marsh  case,  sectiou 
672  authorizes  such  orders. 

"This  section  authorizes  an  adjournment  'from  time  to  time 
as  the  case  may  require.' 

"  The  words  *  from  time  to  time'  would  seem  to  carry  ample 
authority  for  day  to  day  adjournments,  such  adjournments  to 
be  made  'as  the  case  may  require.'  As  to  what  a  particular 
case  may  require,  discretion  is  necessarily  vested  in  the  judge 
who  makes  the  order  ( United  States  v.  Pitman,  147  U.  S«,  661)). 
1  am  of  the  opinion  that  a  judge  of  a  circuit  court  may,  under 
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section  672,  direct  a  day  to  day  adjournment  of  the  court  until 
such  time  as  a  judge  shall  be  present,  and  that  the  duration 
of  the  interval  during  which  such  adjournments  continue  is 
immaterial  in  so  far  as  the  accounting  officers  are  concerned, 
being  entirely  dependent  upon  the  movements  of  the  judges 
of  the  court. 

"  I  therefore  decide  that  Mr.  Oakley  is  entitled  to  the  per 
diems  in  question,  which  will  be  held  suspended  awaiting  your 
approval,  disapproval,  or  modification  or  this  decision,  which 
is  respectfully  submitted  under  section  8  of  the  act  of  July 
31, 1804." 

It  will  be  observed  that  the  main  contention  here  is  that 
there  is  so  radical  a  difference  between  the  orders  under  which 
these  per  diems  are  claimed,  and  those  under  which  Mr.  Marsh 
claimed,  that  the  decision  in  the  case  of  the  latter  does  not 
apply.  It  seems  to  me,  however,  that  the  orders  in  both  cases 
are  substantially  the  same.  In  both  cases  they  were  made  on 
a  day  when  the  court  was  in  session,  the  only  difference  being 
that  while  in  the  Marsh  Case  there  was  but  one  order,  intended 
to  cover  any  and  all  adjournments  upon  any  day  when  the 
judge  might  be  absent,  in  this  case  there  is  a  separate  order 
for  each  adjournment,  and  while  the  Marsh  order  enumerated 
the  days,  these  orders  provide  for  day  to  day  adjournments 
and  show  on  their  face  that  they  were  by  the  court.  I  will  add 
that  there  is  no  practical  difference  whatever,  except  verbal, 
in  these  orders  and  the  Marsh  order,  so  for  as  the  first  adjourn- 
ment  under  the  latter  is  concerned,  and  to  all  intents  and 
purposes  they  are  as  much  "blanket  orders"  as  are  the  Marsh 
orders. 

It  does  not  seem  to  me  that  Congress  ever  intended,  in  the 
enactment  of  section  672,  to  provide  against  the  lapse  of  the 
term,  except  when  it  could  not  otherwise  be  kept  alive;  but 
on  the  contrary  it  seems  to  have  been  clearly  the  intent  to 
supply  a  deficiency  in  the  law  by  providing  that  the  judge, 
when  he  found  that  he  could  not  be  present  on  the  first  day  of 
the  term  or  session,  might  write  an  order  and  send  it  to  the 
clerk,  which  would  have  the  same  effect  as  an  order  pro- 
nounced from  the  bench  in  open  court. 

A  careful  reading  of  section  6  of  the  act  of  September  24, 
1789,  and  the  act  of  May  19, 1794  (1  Stat.  70, 369),  from  which 
section  671,  lievised  Statutes,  is  taken,  and  section  1  of  the 
act  of  July  4,  1840  (5  Stat.,  392),  from  which  section  672  is 
taken,  as  well  as  other  enactments  upon  this  general  subject, 
section  9  of  the  act  of  January  18,  1839  (5  Stat.,  314),  for 
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instance,  indicates  clearly  to  my  mind  that  these  enactments 
contemplated  the  unforeseen  absence  of  the  judge,  and  do  not 
apply  where  he  is  sitting  as  a  court,  and  can  control  and  direct 
its  conventions  and  adjournments,  a  power  which  I  undertake 
to  say  no  one  will  seriously  controvert. 

From  the  date  of  the  organization  of  the  court  in  1789  to 
the  passage  of  the  act  of  1840  (sec.  672),  more  than  fifty  years, 
the  only  way  to  prevent  the  lapse  of  the  term  was  for  one  of 
the  judges  to  be  present  within  the  four  days  (sec.  671),  a 
radical  defect  which  the  act  of  1840  cured;  and  1  think  it  can 
hardly  be  contended  that  during  all  those  years  no  adjourn- 
ments of  the  character  now  under  consideration  were  had, 
but  on  the  contrary  it  is  safe  to  assume  that  there  were  many 
such;  and  this  being  the  case,  they  must  have  been  accom- 
plished by  causing  an  order  from  the  bench  to  be  entered  upon 
the  journal  or  minutes  of  the  court  providing  therefor;  and  I 
undertake  to  say  that  prior  to  the  act  of  March  3, 1887  (24  Stat., 
541),  there  was  in  all  probability  no  attempt  made  to  bring 
these  adjournments  under  said  section  672,  because  before  that 
time  per  diems  of  court  officers  for  such  attendances  were  not 
questioned. 

The  act  of  1887  is  repressive  and  was  intended  to  decrease 
the  expenses  of  the  judiciary  by  cutting  off  the  allowance  of 
unnecessary  fees  to  court  officers,  and  if  the  construction  of 
the  Auditor  is  correct  it  has  the  contrary  effect,  or  to  say  the 
least  has  no  effect,  but  leaves  the  matter  exactly  as  it  stood 
before  its  enactment.  That  this  is  the  result  is  conclusively 
shown  by  the  facts  in  this  case,  the  account  showing  that, 
exclusive  of  Sundays,  the  court  was  open  every  day  during 
the  quarter,  except  July  4,  and  September  4,  28,  29,  and  30, 
at  which  the  judge  was  present  16  days;  and  that  of  the  60 
per  diems  charged  in  this  account,  58  were  for  attendances 
under  these  orders,  the  14  additional,  when  the  judge  was 
present,  being  charged  in  clerk's  district  court  account,  the 
object  in  charging  these  58  per  diems  in  the  circuit  court 
account  being  undoubtedly  for  the  reason  that  there  is  no 
statute  which  can  be  even  strained  to  cover  such  attendances 
in  the  district  court. 

Upon  mature  consideration  I  am  constrained  to  hold  that 
the  orders  in  this  case  are  substantially  the  same  in  tenor  and 
effect  as  the  order  in  the  Marsh  case  supra,  and  that  section 
672,  Revised  Statutes,  does  not  apply. 

The  decision  of  the  Auditor  is  overruled  and  disapproved. 


Digitized  byLjOOQlC 


PURCHASE    OF   LAND.  791 

THE  PURCHASE  OF   LAND   WITHOUT  AUTHORITY 

OP  LAW. 

An  appropriation  for  the  erection  of  a  monument  to  Sergt.  Charles 
Floyd  does  not  authorize  the  purchase  of  land  for  a  site  therefor, 
and  a  conveyance  to  the  United  States  of  land  therefor  in  considera- 
tion for  a  sum  specified  is  in  contravention  of  section  3736,  Revised 
Statutes,  which  prohibits  the  purchase  of  land  except  under  a  law 
authorizing  its  purchase,  and  is  void. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  April 

12y  1900.) 

I  have  received  your  letter  of  the  31st  ultimo,  as  follows : 

"I  have  the  honor  to  transmit  herewith  a  letter  from  Gapt. 
H.  M.  Chittenden,  Corps  of  Engineers,  United  States  Army, 
dated  February  17  ultimo,  submitting  papers  pertaining  to  the 
acquisition  by  the  United  States  of  an  acre  of  ground  within 
which  is  to  be  erected  a  qionunient  to  the  memory  of  Sergt. 
Charles  Ployd  (see  item  in  deficiency  appropriation  act  of 
March  3,  1899,  30  Stat..  1225),  authorizing  the  Secretary  of 
War  to  cooperate  with  the  Ployd  Memorial  Association  in  the 
erection  of  said  monument. 

"  Attention  is  invited  to  the  indorsement  on  said  letter  by 
the  Judge- Advocate-General  of  the  Army,  dated  20th  instant, 
from  which  it  appears  that  in  the  absence  of  statute  the  Sec- 
retary of  War  has  no  authority  to  acquire  land  on  behalf  of 
the  United  States  (sec.  3736  R.  S.),  and  in  the  opinion  of  the 
Judge- Advocate-General  the  act  appropriating  the  money  for 
the  erection  of  the  monument  in  question  does  not  authorize 
the  acquisition  of  the  land  upon  which  it  is  to  be  built;  also 
that  he  is  not  aware  of  any  statute  which  would  prohibit  the 
expenditure  of  the  said  appropriation  without  acquiring  title 
to  the  site." 

Tour  letter  does  not  present  any  specific  question  upon 
which  you  desire  my  decision,  nor  does  any  such  question 
clearly  apj>ear  from  the  papers  submitted,  therefore  my  reply 
must  necessarily  be  based  upon  such  question  or  questions  as 
occur  to  me  from  the  subject-matter  of  the  case. 
The  act  of  March  3,  1899  (30  Stat.,  1225),  provides: 
u Monument  to  Sergeant  Charles  Ployd:  To  enable  the 
Secretary  of  War,  in  cooperation  with  the  Floyd  Memorial 
Association,  to  cause  to  be  erected  over  the  remains  of 
Sergeant  Charles  Floyd,  a  member  of  the  Lewis  and  Clark 
expedition,  who  died  and  was  buried  August  twentieth, 
eighteen  hundred  and  four,  near  the  present  site  of  Sioux  City, 
Iowa,  a  fitting  monument  commemorative  of  that  expedition 
and  of  the  first  soldier  to  lay  down  his  life  within  the  Louisi- 
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ana  purchase,  five  thousand  dollars:  Provided,  That  the  total 
cost  and  expense  to  the  United  States  of  erecting  said  monu- 
ment shall  not  exceed  five  thousand  dollars." 

It  appears  that  for  the  consideration  of  $1  the  Floyd  Memo- 
rial Association,  a  corporation  under  the  laws  of  the  State  of 
Iowa,  executed  a  deed  conveying  to  the  United  States  one 
acre  of  land  for,  and  the  right  of  way  to,  the  site  for  the 
monument.  The  Attorney-General  has  given  it  as  his  opinion 
that  the  deed  vests  in  the  United  States  a  valid  title  to  the 
premises.  The  State  has  not  ceded  jurisdiction  over  the  prem- 
ises conveyed.  It  is  now  desired  to  proceed  with  the  erection 
of  the  monument,  expending  the  appropriation  made  therefor. 

The  questions  which  occur  to  me  are — 

First.  Does  the  act  above  cited  authorize  the  purchase  of 
land  upon  which  to  erect  the  monument! 

Second.  Can  any  part  of  the  appropriation  be  used  in  pay- 
ing for  land  t 

Third.  Does  the  deed  above  mentioned  vest  in  the  United 
States  a  valid  title  to  the  premises! 

Fourth.  Is  it  nececsary  that  the  title  should  be  conveyed  to 
the  United  States  before  the  money  can  be  expended  on  the 
monument! 

Fifth.  Do  the  provisions  of  section  355,  Revised  Statutes, 
apply  in  this  case;  in  other  words,  must  the  State  cede  juris- 
diction before  the  appropriation  can  be  expended  in  the  erec- 
tion of  the  monument  oh  the  site  proposed! 

The  Judge-Advocate-General,  in  his  indorsement  of  March 
20,  1900,  says: 

"  The  Chief  of  Engineers  in  the  latter  indorsement  recom- 
mends that  Captain  Chittenden  be  authorized  to  procure  the 
title  to  the  site  for  the  monument,  payment  therefor  to  be 
made  from  the  appropriation  for  the  erection  of  the  monument; 
and  that  a  draft  of  an  act  ceding  the  jurisdiction  of  the  State 
over  the  site  to  the  United  States  be  prepared. 

"  In  the  absence  of  statute  the  Secretary  of  War  has  no 
authority  to  acquire  land  on  behalf  of  the  United  States  (sec. 
3736,  E.  S.),  and  in  the  opinion  of  this  office  the  act  appropri- 
ating the  money  for  the  erection  of  the  monument  does  not 
authorize  the  acquisition  of  the  land  upon  which  it  is  to  be 
built,  for  the  reason  that  the  act  can  be  given  full  force  and 
effect  without  purchasing  the  title  to  the  land. 

"  The  act  provides  for  the  expenditure  to  be  made  in  cooper- 
ation with  the  Floyd  Memorial  Association;  and,  as  stated  by 
the  Chief  of  Engineers — 

"  i  No  provision  is  made  for  the  care  and  maintenance  of  the 
monument  after  erection,  or  of  the  site.' 
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"  In  my  opinion  it  may  fairly  be  assumed  that  Congress 
intended  that  the  monument  should  be  eared  for  by  the  asso- 
ciation, and  that  the  United  States  should  be  at  no  farther 
expense  in  the  matter  than  that  of  the  appropriation  for  assist- 
ing in  its  construction. 

"  I  am  aware  of  no  statute  which  would  prohibit  the  expendi- 
ture of  this  appropriation  without  acquiring  title  to  the  site; 
and,  in  practice,  appropriations  have  frequently  been  expended 
in  works  of  improvement  without  acquiring  title  to  the  sites 
of  such  works,  particularly  in  improvement  of  navigable  waters 
and  highways." 

I  concur  in  the  opinion  of  the  Judge- Advocate-General  that 
the  act  above  cited  does  not  authorize  the  purchase  of  land, 
therefore  the  first  question  is  answered  in  the  negative. 

The  second  question  is  also  answered  in  the  negative. 

If  it  were  necessary  for  me  to  pass  upon  the  third  question,  I 
should  find  some  difficulty  in  agreeing  with  the  Attorney-Gen- 
eral, basing  my  doubts  upon  the  decision  of  the  circuit  court 
for  the  district  of  Oregon  in  the  case  of  United  States  v.  Tiche- 
nor  (12  Fed.  Rep.,  415),  in  which  the  court  held,  quoting  from 
the  syllabus: 

"A  conveyance  of  lands  to  the  United  States  is  void  and 
inoperative  unless  the  purchase  is  authorized  by  Congress. 
Section  3736  of  the  Revised  Statutes." 

In  view  of  my  answer  to  the  fourth  question,  it  does  not  seem 
necessary  to  consider  this  point  further. 

In  regard  to  the  fourth  and  fifth  questions,  I  am  of  the  opin- 
ion that  it  was  the  intention  of  Congress,  in  making  the  appro- 
priation above  mentioned,  to  authorize  the  expenditure  of  the 
money  in  cooperation  with  the  Floyd  Memorial  Association  in 
assisting  said  association  in  the  erection  of  the  monument,  and 
that  when  the  monument  was  erected-  the  duty  and  obligation 
of  the  United  States  was  to  end.  This  seems  to  contemplate 
that  said  monument  was  to  be  erected  on  land  owned  or  con- 
trolled by  the  association,  and  I  find  nothing  in  the  act  which 
makes  the  acquirement  of  the  title  ty  the  site  by  the  United 
States  a  condition  precedent  to  the  expenditure  of  the  money. 
I,  also,  am  of  the  opinion  that  section  355,  Revised  Statutes, 
does  not  apply  to  this  case.  In  reaching  this  conclusion  I  have 
not  overlooked  the  decision  found  in  3  Comp.  Dec,  530. 
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EXTRA  PAY  AND  BURIAL  EXPENSES  OP  A  SOL- 
DIER  WHO  WAS  KILLED  WHILE  RUNNING  THE 
GUARD. 

A  soldier  who  was  killed  while  running  the  guard  did  not  serve  "hon- 
estly and  faithfully  "  within  the  meauing  of  the  acts  of  January  12 
and  March  3, 1899,  and  his  heirs  are  not  entitled  to  the  extra  pay  pro- 
vided for  by  those  acts. 

A  soldier  who  was  killed  while  running  the  guard  was  not  killed  "in 
the  service1'  within  the  meaning  of  the  act  of  March  3,  1899,  and  his 
family  or  friends  are  not  entitled  to  reimbursement  for  the  cost  of 
transportation  and  burial  of  his  remains,  as  provided  for  by  that  act. 

(Decision  by  Assistant  Comptroller  Mitchell,  April  12, 1900.) 

C.  Smith,  by  letter  filed  January  30,  1900,  appeals  from  so 
much  of  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  dated  September  12, 1899,  as  relates  to  extra  pay 
and  reimbursement  for  burial  expenses. 

In  settlement  of  the  claims  of  said  0.  Smith  for  pay  and 
allowances  and  reimbursement  for  expenses  of  transportation 
and  burial  of  the  remains  of  Thomas  Smith,  private,  Company 
E,  First  United  States  Volunteer  Infantry,  as  father  of  said 
soldier,  the  Auditor  allowed  him  the  sum  of  $20.99,  being  $16.12 
pay  from  July  1, 1898,  to  August  1, 1898,  and  $4.87  as  balance 
due  the  soldier  on  account  of  clothing,  and  disallowed  the  re- 
mainder of  his  claim  as  follows: 

"This  soldier  was  enrolled  May  25, 1898,  at  Galveston, Tex., 
to  serve  two  years;  mustered  in  May  26,  1898,  at  Galveston, 
shot  at  New  Orleans,  La.,  July  31,  1898,  while  running  the 
guard,  and  died  of  said  wound  August  1, 1898,  at  New  Orleans. 

"  Otherwise  than  as  herein  stated  this  soldier  was  paid  in 
full  from  enrollment  to  date  of  death.  His  service  having  not 
been  honest  and  faithful  within .  the  meaning  of  the  acts  of 
January  12  and  March  3, 1899,  extra  pay  under  those  acts  is 
not  due.  As  he  did  not  die  while  on  duty  at  a  military  camp, 
in  the  field,  or  away  from  home,  and  was  not  killed  in  battle, 
his  relatives  are  not  entitled  to  reimbursement  of  the  ex- 
penses of  the  transportation  and  burial  of  his  remains." 

Claimant  contends  that  the  soldier's  service  was  honest  and 
faithful  and  that  his  death  was  accidental;  that,  being  away 
from  the  seat  of  war,  the  regulations  were  enforced  with 
unwarranted  severity  and  wholly  unnecessary,  and  that  he  is 
entitled  to  the  extra  pay  and  reimbursement  as  claimed. 

He  takes  no  exception  to  the  action  on  allowed  items. 
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The  act  of  March  3, 1899  (30  Stat,  1074),  provides: 

"That  the  act  of  January  twelfth,  eighteen  hundred  and 
ninety-nine,  be,  and  it  is  hereby  amended  so  as  to  authorize 
the  payment  to  the  legal  heirs  or  representatives  of  the  officers 
and  enlisted  men  who  died  or  were  killed  or  who  may  die  in 
the  service,  the  extra  pay  provided  for  in  that  act  for  officers 
and  enlisted  men  who  have  been  or  are  to  be  mustered  out." 

The  act  of  March  3,  1899  (30  Stat.,  1225),  provides: 

"That  in  all  cases  where  an  officer  or  an  enlisted  man  in 
either  the  Army,  Navy,  Marine  Corps  of  the  United  States,  or 
contract  surgeon  or  trained  nurse  m  the  employ  of  the  Gov- 
ernment, has  died  while  on  duty  away  from  home  since  the 
first  day  of  January,  eighteen  hundred  and  ninety-eight,  and 
the  remains  have  been  taken  home  and  buried  at  the  expense 
of  the  family  or  friends  of  the  deceased,  the  parties  who  paid 
the  cost  of  transportation  and  burying  such  remains  shall  be 
repaid  at  the  expense  of  the  United  States  by  the  Secretary 
of  the  Treasury,  not  to  exceed  what  it  would  have  cost  the 
United  States  to  have  transported  the  remains  to  their  homes." 

Construing  section  6,  act  of  July  22, 1861  (12  Stat.,  270), 
authorizing  payment  of  bounty  to  heirs  of  such  soldiers, 
received  into  service  under  said  act, "  as  die  or  may  be  killed 
in  service,"  the  Second  Comptroller  decided  as  follows: 

"A  soldier  was  shot  by  a  sentinel  while  in  the  act  of  run- 
ning the  guard  and  died  of  his  wounds  on  the  same  day. 
Claim  was  made  for  bounty.  Held,  That  he  did  not  die  'in 
service'  within  the  meaning  of  the  bounty  laws."  (Digest 
Second  Comp.  Dec.,  vol.  3,  sec  247.) 

The  military  records  show  that  the  soldier,  Thomas  Smith, 
was  shot  by  the  guard  while  attempting  to  run  the  guard  July 
31, 1898,  and  that  he  died  the  next  day  from  the  wounds  thus 
received.  It  does  not  appear  that  the  guard  exceeded  his 
duty,  and  it  is  clear  that  in  attempting  to  escape  from  the 
guard  this  soldier  was  disobeying  orders  and  was  attempting 
to  escape  from  duty  if  not  from  service.  Upon  the  record  and 
evidence  in  the  case  he  can  not  be  regarded  as  having  died 
while  on  duty  uwithin  the  meaning  of  the  act  authorizing 
reimbursement  for  expenses  incurred  in  transporting  and  bury- 
ing the  remains  of  soldiers  who"  died  while  on  duty  away 
from  home,  and  I  am  of  the  opinion  that,  upon  the  same  prin- 
ciple which  was  applied  to  the  act  of  July  22, 1861,  this  soldier 
can  not  be  regarded  as  having  served  honestly  and  faithfully 
or  as  having  died  in  service  within  the  meaning  of  the  laws 
granting  extra  pay. 

The  action  of  the  Auditor  is  affirmed. 
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EXTKA  PAY  TO  A  SOLDIEB  WHO  HAD  BEEN  FOUND 
GUILTY  OF  INTOXICATION  AND  INSUBORDINA- 
TION. 

A  soldier  who,  for  intoxication  and  insubordination,  was  sentenced  by  a 
summary  court-martial  to  thirty  days'  labor  on  regimental  guard  dur- 
ing the  time  furlough  was  granted  to  his  company,  but  who  the  Secre- 
tary of  War  held  served  honestly  and  faithfully,  is  entitled  to  extra 

pay. 

A  claimant  who  has  accepted  payment  of  a  part  of  an  item  upon  the  set- 
tlement of  his  claim  by  an  Auditor  can  not  regain  a  right  to  a  revision 
of  his  claim  by  the  Comptroller  of  the  Treasury  by  returning  the 
amount  so  paid  and  accepted. 

(Decision  by  Assistant  Comptroller  Mitchell,  April  12,  1900.) 

Allen  Newhonse,  by  letter  filed  January  4,  1900,  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  in  set- 
tlement dated  November  21, 1899. 

On  his  claim  for  extra  pay  and  other  pay  and  allowances  as 
private  of  Company  L,  One  hundred  and  fifty-eighth  Indiana 
Infantry,  Spanish  war,  the  Auditor  allowed  him  the  sum  of 
$2.57  as  an  amount  short  paid  on  his  clothing  account  and  dis- 
allowed the  remainder  of  his  claim  as  follows: 

"  No  pay,  traveling  allowances,  or  commutation  of  rations 
are  due.  He  was  enrolled  June  17, 1898,  and  no  pay  prior  to 
that  date  is  due.  As  he  was  deprived  of  verbal  furlough 
because  he  was  serving  6ut  sentence  resulting  from  his  own 
misconduct  he  is  not  entitled  to  extra  pay.79 

Claimant  contends  that  he  is  entitled  to  one  month's  extra 
pay,  and  to  $15  deducted  as  a  fine,  which  he  claims  was  erro- 
neously imposed  by  a  summary  court-martial;  also  that  he  was 
entitled  to  more  on  account  of  clothing  than  was  allowed  by 
the  Auditor.  The  checks  issued  in  payment  of  the  amount 
allowed  by  the  Auditor  have  been  paid,  but  claimant  has  trans- 
mitted to  the  Comptroller  of  the  Treasury  a  money  order  for 
the  amount  of  the  check  ($2.57  less  $0.26  fee  paid  by  the  pay- 
master to  his  attorney)  $2.31  issued  in  his  favor. 

The  claimant,  having  accepted  payment,  is  estopped  from 
obtaining  a  revision  of  his  account  as  to  the  item  allowed  in 
the  account  above  described,  by  section  8  of  the  act  of  July 
31, 1894  (28  Stat.,  207),  which  provides  that— 

"Any  person  accepting  payment  under  a  settlement  by  an 
Auditor  shall  be  thereby  precluded  from  obtaining  a  revision 


Digitized  byLjOOQlC 


'        EXTRA   PAY   OF   SOLDIERS.  797 

of  such    settlement  as  to  any  items  on  which  payment  is 
accepted." 

A  claimant  after  having  accepted  payment  under  a  settle- 
ment made  by  an  Auditor  can  not  by  returning  the  amount 
which  has  been  accepted  acquire  a  right  to  obtain  a  revision 
of  such  settlement  as  to  any  item  upon  which  payment  has 
been  accepted.  The  money  order  above  mentioned  has  there- 
fore been  returned  to  the  claimant,  and  his  appeal  is  dismissed 
as  to  the  item  of  clothing,  payment  on  said  item  having  been 
accepted. 

The  War  Department  reports  as  follows: 

"Allen  Newhouse  was  enrolled  June  17, 1898,  at  Kokomo, 
Ind.,  for  two  years,  and  mustered  into  service  as  a  private  in 
Company  L,  Oue  hundred  and  fifty-eighth  Regiment  Indiana 
Volunteer  Infantry,  June  17,  1898,  at  Kokomo,  Ind.,  and 
mustered  out  with  company  as  a  private  November  4, 1898,  at 
Indianapolis,  Ind.;  remark,  'Joined  and  enrolled  after  ms.- 
in  of  co.  Forfeited  to  U.  S.  $15.00  per  sentence  F.  O.  O.  No. 
168,  Sept.  16,  '98,  and  sentenced  to  15  days' confinement  for 
intoxication,  insubordination,  and  cursing  an  officer.'  Soldier 
did  not  serve  beyond  the  limits  the  United  States."  (Ind. 
dated  May  20, 1899.) 

"The  court-martial  records  show  that  Allen  Newhouse,  Com- 
pany L,  One  hundred  and  fifty-eighth  Indiana  Infantry  Vol- 
unteers, was  tried  by  Maj.  H.  T.  Gonde,  who  was  appointed 
*  summary  court'  for  that  regiment,  on  August  17, 1898.  The 
court-martial  records  also  show  that  in  addition  to  the  forfeit- 
ure of  $15  of  his  pay  the  soldier  was  also  sentenced  to  thirty 
days'  labor  on  regimental  guard."  (Ind.  dated  November  10, 
1899.) 

"The  records  show  that  a  furlough  for  thirty  days,  under  the 
provisions  of  General  Orders,  No.  130,  from  the  AcUutant- 
Oeneral's  Office,  series  of  1898,  was  granted  on  September  17, 
1898,  to  the  members  of  Company  L,  One  hundred  and  fifty- 
eighth  Indiana  Infantry  Volunteers,  with  the  exception  of  cer- 
tain soldiers,  Pvt.  Allen  Newhouse  being  one  of  them.  Nothing 
has  been  found  of  record  in  this  Department  to  show  his  where- 
abouts between  September  17, 1898,  and  October  19, 1898,  the 
date  of  his  examination  at  Indianapolis,  Ind.,  prior  to  muster- 
out,  or  to  show  whether  he  was  on  furlough  during  any  por- 
tion of  that  period."    (Ind.  dated  October  31, 1899.) 

"The  remarks  *  service  faithful  and  honorable,'  entered  on 
the  discharge  certificate,  herewith  returned,  of  Allen  New- 
house,  Company  L,  One  hundred  and  fifty-eighth  Indiana  In- 
fantry Volunteers,  having  been  made  by  the  company  com- 
mander, who  is  supposed  to  have  been  fully  cognizant  of  the 
facts,  and  who  was  the  officer  authorized  to  make  such  remarks, 
this  Department  can  not  regard  the  service  of  the  soldier  to 
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have  been  other  than  honest  and  faithful."    (Ind.  dated  April 
9,  1900.) 

The  act  of  June  18, 1898  (30  Stat.,  483),  provides: 

"That  the  commanding  officer  of  each  garrison,  fort,  or  other 
place,  regiment  or  corps,  detached  battalion,  or  company,  or 
other  detachment  in  the  Army,  shall  have  power  to  appoint 
for  such  place  or  command,  or  in  his  discretion  for  each  bat- 
talion thereof,  a  summary  court  to  consist  of  one  officer  to  be 
designated  by  him,  before  whom  enlisted  men  who  are  to  be  tried 
for  offenses,  such  as  were,  prior  to  the  passage  of  the  act  •  *  • 
approved  October  first,  eighteen  hundred  and  ninety,  cogniza- 
ble by  garrison  or  regimental  courts-martial,  and  offenses  cog- 
nizable by  field  officers  detailed  to  try  offenders  under  the  pro- 
visions of  the  eightieth  and  one  hundred  and  tenth  articles  of 
war,  shall  be  brought  to  trial  within  twenty-four  hours  of  the 
time  of  the  arrest,  or  as  soon  thereafter  as  practicable,  except 
when  the  accused  is  to  be  tried  by  general  court  martial ;  but 
such  summary  court  may  be  appointed  and  the  officer  desig- 
nated by  superior  authority  when  by  him  deemed  desirable; 
and  the  officer  holding  the  summary  court  shall  have  power  to 
administer  oaths  and  to  hear  and  determine  such  cases,  and 
when  satisfied  of  the  guilt  of  the  accused  adjudge  the  punish- 
ment to  be  inflicted,  which  said  punishment  shall  not  exceed 
confinement  at  hard  labor  for  one  month  aud  forfeiture  of  one 
month's  pay,  aud,  in  the  case  of  a  non-commissioned  officer, 
reduction  to  the  ranks  in  addition  thereto;  *  *  *  and  no  sen- 
tence adjudged  by  said  summary  court  shall  be  executed  until 
it  shall  have  been  approved  by  the  officer  appointing  the  court, 
or  by  the  officer  commanding  for  the  time  being:  Provided, 
That  when  but  one  commissioned  officer  is  present  with  a  com- 
mand he  shall  hear  and  finally  determine  such  cases.    •    •    * 

Sec.  2.  That  articles  eighty  and  one  hundred  aud  ten  of  the 
Bules  and  Articles  for  the  Government  of  the  Armies  of  the 
United  States,  be,  and  the  same  are  hereby,  repealed.    •    »    • 

Seo.  7.  That  this  act  shall  take  effect  sixty  days  after  its 
passage." 

The  fine  of  $15  was  imposed  on  said  Newhouse  by  the  sum- 
mary court  after  the  act  of  June  18,  1898,  supra,  went  into 
effect,  and  was  a  proper  stoppage  against  his  pay,  and  was 
properly  deducted  from  his  pay  at  the  time  of  his  payment  on 
discharge.  See  case  of  Weisgarber,  Mis.  Senate  Doc,  vol.  12, 
p.  492. 

The  Secretary  of  War  having  determined  that  Newhouse 
served  honestly  and  faithfully,  and  it  appearing  that  he  did 
not  have  a  furlough  under  General  Orders,  No.  130,  of  1898, 
and  was  finally  discharged  with  his  company,  he  is  entitled  to 
one  month's  extra  pay  under  the  act  of  March  3, 1899.  (30 
Stat.,  1074.) 
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I  am  of  the  opinion  that  the  reason  why  a  soldier  is  deprived 
of  a  furlough  under  General  Orders,  No.  130,  of  1898,  if  the 
deprivation  is  by  proper  military  authority,  is  immaterial  in 
determining  his  right  to  extra  pay. 


DISCHARGE  OF  AN  OFFICER  OF  THE  ARMY  AT  THE 
EXPIRATION  OF  LEAVE  GRANTED  AND  THE  MUS- 
TER OUT  OF  HIS  REGIMENT  ON  THE  SAME  DATE. 

An  officer  of  the  Army  who  upon  the  tender  of  his  resignation  was  granted 
a  leave  of  absence  for  one  month  and  discharged  to  take  effect  at 
the  expiration  of  his  leave,  and  whose  regiment  was  mastered  out  on 
the  same  day  that  his  leave  expired,  is  to  be  regarded  as  having  been 
discharged  by  the  muster  out  of  his  regiment,  and  not  for  his  own 
convenience,  and  he  is  entitled  to  extra  pay. 

(Decision  by  Assistant  Comptroller  Mitchell,  April  13y  1900.) 

W.  H.  Banks,  by  his  attorney,  per  letter  filed  January  10, 
1900,  appeals  from  the  action  of  the  Auditor  for  the  War 
Department  in  settlement  dated  December  26, 1899. 

He  claimed  pay  as  major  from  April  26,  1898,  to  May  13, 
1898,  one  month's  extra  pay  under  act  of  Jauuary  12, 1899  (30 
Stat.,  784),  and  travel  pay  from  Columbus,  Ga.,to  Charleston, 
W.Va. 

He  joined  for  service  April  26,  1898,  after  having  been 
enrolled  as  major  in  the  First  West  Virginia  Infantry,  Spanish 
war,  at  Huntingdon,  W.  Va.,  which  was  the  place  of  his  resi- 
dence; was  mustered  into  service  May  14, 1898,  at  Charleston, 
W.  Va.,  and  was  discharged  February  4, 1899. 

He  was  paid  by  paymasters  of  the  Army  from  May  14, 1898, 
to  date  of  discharge. 

The  Auditor  allowed  him  $125  pay  as  major  from  April  26, 
1898,  to  May  13, 1898,  and  disallowed  his  claims  for  extra  pay 
and  travel  pay,  upon  the  grounds  that  he  was  discharged  by 
way  of  favor. 

Claimant  states  that  he  had  an  ordinary  leave  of  absence 
for  thirty  days,  to  which  he  was  entitled  under  the  Army  Reg- 
ulations, but  that  he  had  no  furlough  under  General  Orders, 
No.  130,  of  1898;  that  his  discharge  took  effect  on  the  same 
date  that  his  regiment  was  discharged;  that  he  had  notice 
that  his  regiment  was  to  be  discharged  February  4, 1899;  and 
contends  that  it  can  not  be  regarded  as  a  discharge  byway  of 
favor,  and  that  he  is  entitled  to  travel  pay  from  Columbus, 
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6a.,  to  Charleston,  W.  Va.,  and  to  extra  pay.  He  takes  no 
exception  to  the  Auditor's  action  on  claim  for  pay  prior  to 
muster. 

Said  Banks  was  granted  a  leave  of  absence  and  discharged 
per  Special  Orders,  No.  2,  Headquarters  of  the  Army,  dated 
January  4, 1899,  as  follows: 

"  37.  Leave  of  absence  to  February  4, 1899,  is  granted  Maj. 
W.  H.  Banks,  First  West  Virginia  Volunteer  Infantry. 

"38.  By  direction  of  the  Secretary  of  War,  Miy.W.  H. 
Banks,  First  West  Virginia  Volunteer  Infantry,  having  ten- 
dered his  resignation  to  take  effect  on  the  expiration  of  his 
leave  of  absence,  is  honorably  discharged  the  service  of  the 
United  States,  to  take  effect  February  4, 1899." 

His  regiment  was  mustered  out  and  discharged  at  Colum- 
bus, Ga.,  February  4, 1899. 

The  regiment  was  not  furloughed  under  General  Orders, 
No.  130,  of  1898,  and  the  members  thereof  present  at  muster 
out  were  paid  on  February  4, 1899,  to  include  that  date,  with 
one  month's  extra  pay  and  traveling  allowances  from  Colum- 
bus, Ga.,  to  their  respective  places  of  enrollment 

It  has  long  been  held  that  when  a  soldier's  discharge  would 
take  effect  on  the  same  date  under  either  of  two  orders  he  is 
entitled  to  be  regarded  as  discharged  under  the  order  which 
is  most  advantageous  to  him.  (Digest  Second  Comp.  Dec., 
vol.  1,  sec.  219;  t&,  vol.  3,  sec.  272.) 

The  order  issued  January  4, 1899,  as  a  discharge  of  Major 
Banks  to  take  effect  February  4, 1899,  could  not  have  had  the 
effect  to  retain  him  in  service  to  February  4, 1899,  had  his  regi- 
ment been  mustered  out  prior  to  that  date,  as  his  muster  out 
by  reason  of  the  muster  out  of  his  regiment,  on  due  notice 
thereof,  would  have  superseded  the  order  for  his  discharge 
previously  issued;  hence,  as  his  discharge  by  muster  out  of 
his  regiment  took  effect  on  February  4,  1899,  he  being  aware 
of  the  said  muster  out  on  that  date,  I  am  of  the  opinion  that 
he  is  entitled  to  be  regarded  as  discharged  February  4,  1899, 
by  reason  of  the  muster  out  of  his  regiment,  although  not 
actually  present,  and  not  by  way  of  favor;  and  having  served 
honestly  and  faithfully  within  the  limits  of  the  United  States, 
and  not  having  had  a  furlough  under  General  Orders,  No.  130, 
of  1898,  he  is  entitled  to  one  month's  extra  pay  under  the  act 
of  January  12, 1899. 

On  the  date  when  his  discharge  took  effect  he  was  at  the 
place  where  he  entered  the  service ;  he  is,  therefore,  not  entitled 
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to  traveling  allowances  under  section  1289  of  the  Revised  Stat- 
utes, or  under  any  existing  law. 


AFFIDAVITS  IN  SUPPORT  OF  OLD  CLAIMS. 

Affidavits  made  long  after  the  facte  arose  to  which  the  affiants  testify, 
with  no  opportunity  to  cross-examine  them  or  to  test  the  credibility 
of  their  testimony,  are  untrustworthy  in  support  of  old  claims. 

(Decision  by  Comptroller  Tracewell,  April  24, 1900.) 

The  Auditor  of  the  Treasury  Department,  by  settlement 
dated  August  22, 1890,  of  the  claim  of  William  M.  Ledwith,  of 
Jacksonville,  Fla.,  as  administrator  of  the  estate  of  Thomas 
Ledwith,  deceased,  formerly  collector  of  customs  at  Jackson- 
ville, district  of  St.  Johns,  Fla.,  for  the  sum  of  $459.32  due 
him  as  said  collector  on  account  of  expenses  of  collecting  the 
revenue  from  customs  February  28}  1861,  disallowed  the  said 
claim  for  the  reason  that  the  evidence  furnished  to  prove  the 
loyalty  of  Thomas  Ledwith  is  insufficient.  The  claimant  has 
applied  for  a  revision  of  his  account  by  the  Comptroller  of  the 
Treasury. 

By  settlement  of  the  First  Auditor,  dated  January  22, 1869, 
of  the  account  of  Thomas  Ledwith  as  collector  of  customs  and 
disbursing  agent  for  the  district  of  St.  Johns,  Fla.,  for 
expenses  of  collecting  the  revenue  from  customs,  a  balance 
was  found  due  him  of  $459.32.  This  balance  still  stands  to 
his  credit  on  the  books  of  the  Treasury  Department. 

The  claimant  states,  under  oath,  that  he  is  the  son  and  sole 
surviving  heir  of  the  decedent,  who  died  at  Jacksonville,  Fla., 
in  1864. 

Section  3480  of  the  Revised  Statutes  provides  as  follows: 

"It  shall  be  unlawful  for  any  officer  to  pay  any  account, 
claim,  or  demand  against  the  United  States  which  accrued  or 
existed  prior  to  the  thirteenth  day  of  April,  eighteen  hundred 
and  sixty-one,  in  favor  of  any  person  who  promoted,  encour- 
aged, or  in  any  manner  sustained  the  late  rebellion,  or  in 
favor  of  any  person  who  during  such  rebellion  was  not  known 
to  be  opposed  thereto,  and  distinctly  in  favor  of  its  suppres- 
sion; and  no  pardon  heretofore  granted,  or  hereafter  to  be 
granted,  shall  authorize  the  payment  of  such  account,  claim, 
or  demand,  until  this  section  is  modified  or  repealed.  But 
this  section  shall  not  be  construed  to  prohibit  the  payment  of 
claims  founded  upon  contracts  made  by  any  of  the  Depart- 
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ments  where  such  claims  were  assigned  or  contracted  to  be 
assigned  prior  to  the  first  day  of  April,  eighteen  hundred  and 
sixty-one,  to  the  creditors  of  such  contractors,  loyal  citizens 
of  loyal  States,  in  payment  of  debts  incurred  prior  to  the  first 
day  of  March,  eighteen  hundred  and  sixty-one." 

In  an  affidavit  by  M.  Hearn,  filed  with  this  claim,  he  deposes : 

"That  he  knew  Thomas  Ledwith,  deceased,  who  was  United 
States  collector  of  customs  at  the  outbreak  of  the  war  of 
secession  at  St.  Johns,  Fla.,  and  knows  that  he  was  an 
avowed  Union  man;  that  he  took  no  part  in  the  rebellion  in 
the  United  States,  but  upon  the  outbreak  of  the  war  withdrew 
to  the  interior  of  the  State,  and  died  at  Micanopy  in  the  year 
1863." 

Two  other  affidavits,  also  filed  with  the  claim,  corroborate 
the  foregoing  statement.  Since  the  claim  was  disallowed  by 
the  Auditor,  two  additional  affidavits,  by  B.  J.  Canova  and  T. 
H.  Siody,  respectively,  have  been  filed.  Each  of  these  affiants 
deposes  as  follows: 

"That  he  knew  Thomas  Ledwith,  who  was  at  one  time  col- 
lector of  customs  for  St.  Johns,  Fla.,  and  knows  the  fact  that 
he  neither  promoted,  encouraged,  or  in  any  manner  sustained 
the  late  rebellion  against  the  United  States  known  as  the  war 
of  secession,  and  so  long  as  he  lived  during  the  said  rebellion 
he  was  known  to  be  opposed  thereto  and  distinctly  in  favor 
of  its  suppression.  Deponent  knows  this  fact  positively,  and 
so  affirms  it,  that  the  said  Thomas  A.  Ledwith,  when  Confed- 
erate authorities  took  possession  of  his  office,  refused  to  take 
any  part  with  them,  went  into  retirement,  and  died  in  the  mid- 
dle of  the  war,  without  taking  any  active  part  therein,  and 
openly  declared  his  opposition  thereto." 

In  5  Oomp.  Dec,  284,  it  is  said: 

"There  is  a  natural  presumption  that  a  claim  which  has 
been  long  neglected,  without  any  steps  having  been  taken  for 
its  collection,  is  unfounded,  or  has  been  paid,  or  that  there 
was  a  good  counterclaim  to  set  off  against  it." 

In  this  decision  a  number  of  instances  are  given  of  claims 
which  had  been  presented  for  payment  many  years  after  they 
had  accrued,  and  which  it  was  found  upon  examination  had 
long  before  been  paid.  This  claim  might  properly  have  been 
disallowed,  without  investigation,  upon  the  ground  that  it  is 
stale.  But  a  slight  investigation  was  sufficient  to  disclose  its 
invalidity,  and  it  furnishes  an  example  of  a  danger  of  another 
kind  than  was  shown  by  the  claims  mentioned  in  the  decision 
referred  to. 

The  evidence  furnished  in  support  of  this  claim  establishes 
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a  clear  prima  facie  case,  such  as  would  ordinarily  justify  pay- 
ment. But  the  fact  of  loyalty  is  established  by  ex  parte  affida- 
vits, made  long  after  the  facts  arose  to  which  the  affiants 
testify,  with  no  opportunity  to  cross-examine  them  or  to  test 
the  credibility  of  their  testimony.  Ordinarily  the  accounting 
officers  are  forced  to  rely  upon  such  evidence,  although  it  is 
without  those  essential  safeguards.  This  furnishes  an  addi- 
tional reason  for  the  rule  against  the  allowance  of  stale  claims. 

In  the  present  instance,  however,  the  Department  happened 
to  be  in  possession  of  records  by  which  the  falsity  and  worth- 
lessness  of  the  affidavits  filed  in  support  of  this  claim  were 
readily  shown.  After  the  close  of  the  war  of  the  rebellion 
numerous  official  papers  which  were  found  in  the  archives  of 
the  Confederate  Government  were  deposited  in  the  Treasury. 
Among  these  papers  have  been  found  official  letters  signed  by 
Thomas  Led  with  as  collector  of  the  port  of  Jacksonville,  Fla., 
addressed  to  G.  F.  Memminger,  Secretary  of  the  Confederate 
Treasury,  at  Montgomery,  Ala.  One  of  these  letters  is  dated 
April  16,  1861.  Moreover,  in  rendering  his  accounts  as  col- 
lector of  customs  to  the  Confederate  Government,  which  are 
also  among  the  papers,  blank  forms  which  had  been  furnished 
him  by  the  United  States  Treasury  Department  were  used 
therefor,  the  words  " United  States"  being  erased  and  the 
words  "Confederate  States n  written  above  the  erased  words. 

In  view  of  this  convincing  proof  of  the  disloyalty  of  the 
claimant,  the  action  of  the  Auditor  is  affirmed. 


PAYMENT  OF  PER  DIEM  EMPLOYEES  FOB 
SUNDAYS. 

Except  in  oases  of  exigency  or  under  special  conditions,  where  the  employ- 
ment of  per  diem  employees  on  Sundays  is  actually  necessary  for  the 
pnblio  interests,  payment  for  snch  days  is  not  authorized  unless  pro- 
vision for  payment  on  such  days  is  made  by  law. 

(Decision  by  Comptroller  Tracewell,  April  14, 1900.) 

The  Auditor  for  the  Treasury  Department,  by  settlement 
dated  March  28, 1900,  of  the  account  of  Thomas  J.  Hobbs, 
disbursing  clerk,  Treasury  Department,  for  salaries  and 
expenses  of  agents  and  subordinate  officers  of  internal  reve- 
nue, 1900,  for  the  month  of  February,  1900,  disallowed  the 
sum  of  $40  paid  to  W.  H.  H.  Bowen,  chief  of  internal-revenue 
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agents,  for  compensation  for  Sundays  in  February,  1900.  The 
disbursing  clerk  has  applied  for  a  revision  of  his  account  by 
the  Comptroller  of  the  Treasury. 

Section  3152  of  the  Eevised  Statutes,  as  amended  by  the  act 
of  March  1, 1879  (20  Stat.,  329),  provides  as  follows: 

"  The  Commissioner  of  Internal  Revenue  may,  whenever  in 
his  judgment  the  necessities  of  the  service  so  require,  employ 
competent  agents,  not  exceeding  at  any  time  thirty-five  in 
number,  to  be  paid  such  compensation  as  he  may  deem  proper, 
not  exceeding  in  the  aggregate  any  appropriation  made  for 
that  purpose;  and  he  may,  at  his  discretion,  assign  any  such 
agent  to  duty  under  the  direction  of  any  officer  of  internal 
revenue,  or  to  such  other  special  duty  as  he  may  deem  neces- 
sary; and  no  general  or  special  agent  or  inspector,  by  what- 
ever designation  he  may  be  known,  of  the  Treasury  Depart- 
ment, in  connection  with  the  internal  revenue,  except  inspect- 
ors of  tobacco,  snuff,  and  cigars,  and  except  as  provided  for  in 
this  title,  shall  be  appointed,  commissioned,  employed,  or  con- 
tinued in  office."    •    •    • 

By  the  act  of  July  7, 1884  (23  Stat.,  172),  the  number  of 
internal- revenue  agents  authorized  to  be  employed  was  limited 
to  twenty.  And  by  the  act  of  March  3, 1883  (23  Stat,  404), 
the  compensation  of  such  agents  was  limited  to  a  maximum, 
as  follows: 

"The  compensation  of  the  chief  of  the  internal-revenue 
agents  shall  not  exceed  ten  dollars  per  day,  and  of  the  other 
agents  not  exceeding  seven  dollars  per  day  each;  and  for  pi-r 
diem  in  lieu  of  subsistence,  while  traveling  on  duty,  said 
agents  shall  receive  at  a  rate  to  be  fixed  by  the  Secretary  of 
the  Treasury,  not  exceeding  three  dollars  per  day." 

Mr.  Bowen  was  appointed  an  internal-revenue  agent  at  $10 
per  day  "  for  such  time  as  he  may  be  actually  employed  in 
such  duties,"  to  take  effect  November  4, 1897,  and  was  assigned 
to  duty  at  the  Treasury  Department  in  Washington. 

It  is  provided  in  section  4  of  the  act  of  August  5, 1882  (22 
Stat.,  255),  that  thereafter— 

"All  details  of  civil  officers,  clerks,  or  other  subordinate 
employees  from  places  outside  of  the  District  of  Columbia  for 
duty  within  the  District  of  Columbia,  except  temporary  details 
for  duty  connected  with  their  respective  offices,  be,  and  are 
hereby,  prohibited." 

But  in  section  1  of  the  same  act  (pp.  229, 230)  it  is  provided 
that  nothing  in  section  4  shall  be  construed  "  to  prevent  the 
Commissioner  of  Internal  Revenue  from  detailing  one  revenue 
agent  for  duty  in  his  office." 
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In  his  report  upon  this  case  the  Auditor  says: 

"  Iu  this  connection  I  have  the  honor  to  invite  your  atten- 
tion to  the  certificate  in  voucher  No.  20  (Form  54),  which  is 
signed  by  the  Commissioner  of  Internal  Revenue  and  reads  as 
follows:  •  •  •  'That  the  above-named  internal-revenue 
agent  was  necessarily  employed  each  of  the  days  charged 
for.'  *  •  •  This  certificate  is  the  same  in  all  cases,  the 
only  difference  being  that  while  that  of  the  chief  of  the  reve- 
nue agents  is  signed  by  the  commissioner,  that  of  the  revenue 
agents  is  signed  by  the  chief.  It  has  not  been  the  custom  of 
this  office  to  allow  per  diem  to  any  agent  for  Sunday  on  this 
printed  certificate,  but  in  some  few  cases,  where  other  evidence 
has  been  furnished  to  show  that  the  agent  was  actually  and 
necessarily  employed  in  the  discharge  of  his  official  duties  on 
a  Sunday,  per  diem  has  been  allowed. 

"This  construction  of  the  act  of  March  3, 1886  (23  Stat,  404), 
has  been  recoguized  by  the  Commissioner  of  Internal  Eevenue 
and  the  accounting  officers  from  the  date  of  said  act,  and  this 
office  could  not  have  allowed  voucher  No.  20  (settlement  No. 
28534, 1.  E.)  in  full  without  changing  the i  existing  construction7 
of  said  statute." 

In  a  communication  addressed  to  the  disbursing  clerk  by 
the  Commissioner  of  Internal  Revenue,  under  date  of  March 
31,  1900,  he  says: 

"It  is  respectfully  suggested  that  the  Commissioner  of  In- 
ternal Revenue  should  be  the  sole  judge  as  to  the  rate  of  com- 
pensation paid  to  the  chief  of  agents  and  to  other  agents,  within 
the  limits  provided  by  law,  and  as  to  how,  where,  and  when 
they  are  employed,  and  that  his  approval  of  their  accounts 
should  be  taken  as  final,  as  to  time  employed  and  rate  per 
diem,  by  the  accounting  officers  of  the  Treasury.  The  infor- 
mation as  to  how,  when,  and  where  such  agents  were  employed, 
upon  which  he  bases  his  approval  of  such  accounts,  is  the  sub- 
ject-matter of  confidential  letters  to  him,  which  letters  are 
exclusively  office  requirements. 

"This  office  has  always  held  that  an  agent  is  continuously 
employed  and  subject  to  the  order  of  the  Commissioner,  day 
and  night,  including  all  Sundays,  from  the  beginning  to  the 
close  of  his  employment;  the  matter  is  so  understood  by  the 
agent,  and  he  holds  himself  subject  to  such  conditions.  I  have 
always  been  of  the  opinion  that  the  agent  is  justly  entitled  to 
full  compensation  for  each  and  every  day  of  such  term  of  em- 
ployment. It  has  not,  heretofore,  been  the  custom  of  this  office 
(except  iu  certain  instances)  to  allow  compensation  to  agents 
for  Sundays,  notwithstanding  the  fact  that  they  seem  to  be  as 
legally  entitled  to  the  same  as  other  per  diem  employees  of  the 
Treasury,  viz,  the  supervising  special  agent  and  special  agents 
(provided  for  in  sec.  2649,  K.  S.,  amended  by  act  of  March  3, 
1891,  par.  2),  special  employees  (customs),  secret  service  em- 
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ployees,  etc.,  similarly  employed.  I  approved  the  accounts  of 
the  chief  of  revenue  agents  and  revenue  agents  Fletcher, 
Gavett,  Lay,  Seawell,  and  Wheeler  (assigned  to  the  duty  of 
examining  collectors'  accounts),  for  the  month  of  February, 
which  were  made  up  to  include  Sundays,  which  action  was 
proper  and  in  accordance  with  law,  and  I  claim  that  the  fact 
that  the  accounts  of  the  supervising  special  agent  and  special 
agents  of  the  Treasury  (who  are  appointed  under  a  law  the 
provisions  of  which  are  similar  to  those  of  section  3152)  have  so 
long,  in  all  justice,  been  audited  and  paid  by  the  accounting 
officers  of  the  Treasury  is  sufficient  precedent  for  the  allowance 
of  the  accounts  of  the  chief  of  revenue  agents  and  all  other 
agents  which  include  Sundays." 

In  view  of  the  prevailing  custom  in  respect  to  the  observance 
of  Sunday  in  the  United  States,  I  think  it  must  be  presumed 
that  the  foregoing  provisions  for  the  compensation  of  internal- 
revenue  agents  were  made  in  contemplation  of  that  custom, 
and  that  they  are  not  intended  to  authorize  payment  of  such 
compensation  for  Sundays,  except  in  cases  of  exigency  or  under 
special  conditions  where  their  employment  becomes  actually 
necessary  for  the  public  interest. 

In  the  customs  and  immigration  service  conditions  exist 
which  require  the  services  of  certain  officers  on  Sundays.  Ves- 
sels from  foreign  countries,  bringing  imported  merchandise 
and  immigrants,  arrive  at  the  principal  ports  on  Sundays  as 
well  as  on  other  days.  So  railroad  trains  from  contiguous 
foreign  countries  enter  this  country  on  such  days.  These  condi- 
tions render  it  neccessary  to  the  public  interest  that  inspectors 
and  other  officers  of  those  branches  of  the  public  service  should 
frequently  be  employed  on  Sundays.  But  Mr.  Bowen's  place 
of  service  during  the  month  of  February,  1900,  was  in  the 
Treasury  Department  at  Washington.  No  claim  is  made  that 
any  special  conditions  existed  which  rendered  his  employment 
on  Sundays  during  that  month  actually  necessary  to  the  public 
interest. 

It  appears  that  Mr.  Bowen  was  also  employed  on  and  paid 
per  diem  for  February  22,  which  by  the  act  of  January  31, 1879 
(20  Stat.,  277),  is  made  a  legal  holiday  in  the  District  of  Colum- 
bia. Such  payment,  however,  is  expressly  authorized  by 
statute.  The  joint  resolution  of  January  6,  1885  (23  Stat, 
516),  provides  as  follows  : 

"The  employees  of  the  Navy- Yard,  Government  Printing 
Office,  Bureau  of  Printing  and  Engraving,  and  all  other  per 
diem  employees  of  the  Government  on  duty  at  Washington  or 
elsewhere  in  the  United  States,  shall  be  allowed  the  following 
holidays,  to  wit:  The  first  day  of  January,  the  twenty-second 
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day  of  February,  the  fourth  day  of  July,  the  twenty-fifth  day 
of  December,  and  such  days  as  may  be  designated  by  the 
President  as  days  for  national  thanksgiving,  and  shall  receive 
the  same  pay  as  on  other  days." 

Similar  express  provision  for  the  payment  to  per  diem 
employees  for  "  Memorial"  or  " Decoration  Day"  was  made  by 
the  joint  resolution  of  February  23, 1887  (24  Stat,  644).  These 
express  provisions  clearly  indicate  that  where  the  employment 
of  per  diem  employees  had  been  authorized,  Congress  did  not 
intend  that  they  should  be  paid  for  legal  holidays,  otherwise 
these  acts  would  have  been  unnecessary. 

In  some  instances  also  Congress,  by  appropriating  a  sum  of 
money  for  per  diem  employees  sufficient  to  pay  them  for  every 
day  of  a  period  specified,  has  clearly  implied  its  intention  that 
they  should  receive  pay  for  every  day,  including  Sundays  and 
holidays.  See  act  of  February  24,  1899  (30  Stat,  851,  852), 
making  provision  for  eighteen  clerks  to  committees.  But  in 
other  instances,  the  amounts  appropriated  provide  for  only 
313  days  for  a  year,  thus  clearly  indicating  the  intention  to 
exclude  payment  for  Sundays.  See  acts  of  February  24, 1899 
(30  Stat.,  857,  858),  and  February  27, 1899  (id.y  897),  and  other 
statutes. 

Where,  therefore,  the  employment  of  per  diem  employees  is 
authorized  under  ordinary  circumstances,  it  is  to  be  presumed 
that  payment  is  not  authorized  for  Sundays,  unless  provision 
for  such  payment  is  made,  either  expressly  or  by  necessary 
implication. 

The  action  of  the  auditor  is  affirmed. 


BXTEA  PAY,  TEAVEL  PAY,  AND  EETIEBD  PAY 
OF  PRIVATE  SOLDIERS  DETAILED  AS  HOSPITAL 
STEWARDS. 

The  act  of  March  1,  1887,  establishes  the  grade  of  acting  hospital  steward 
in  the  Hospital  Corps,  and  a  private  who  is  detailed  as  an  acting  hos- 
pital steward,  as  provided  therein,  is  to  be  regarded  as  promoted  to 
that  grade,  and  the  extra  pay,  travel  pay,  and  retired  pay  to  which 
he  may  be  entitled  upon  discharge  or  retirement  are  to  be  computed 
on  the  basis  of  the  pay  provided  for  an  acting  hospital  steward. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  April 

16, 1900.) 

I  have  by  your  direction  a  letter  from  the  Paymaster-General 
dated  January  13, 1900,  as  follows : 

m  Section  7  of  the  act  of  Congress,  approved  March  1, 1887, 
establishing  a  Hospital  Corps  of  the  United  States  Army, 
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provides  that  privates  of  the  Hospital  Corps  may  be  detailed 
as  acting  hospital  stewards  by  the  Secretary  of  War,  and 
while  so  detailed  their  pay  shall  be  $25  per  month,  with 
increase  on  account  of  length  of  service,  as  allowed  by  law  to 
other  enlisted  men. 

"Decision  is  requested  whether  upon  discharge,  a  soldier, 
who  is  at  time  of  discharge  an  acting  hospital  steward, 
shall  receive  travel  pay  at  the  rate  of  pay  allowed  to  acting 
hospital  stewards,  or  whether  travel  pay  shall  be  computed 
on  his  pay  as  private  of  Hospital  Corps;  also  whether  au 
enlisted  man,  who  at  date  of  retirement  is  an  acting  hospital 
steward,  will  be  entitled  to  three-fourths  of  the  pay  provided 
by  said  section  for  acting  hospital  stewards,  or  three-fourths 
of  the  pay  of  a  private  of  the  Hospital  Corps. 

"While  said  act  does  not  establish  the  grade  of  acting  hos- 
pital steward  as  a  noncommissioned  officer,  it  would  seem  to 
be  but  just,  that  one  who,  by  reason  of  his  superior  abilities,  is 
fitted  to,  and  does  perform  a  duty  higher  than  that  of  a  pri 
vate,  and  for  which  a  special  rate  of  pay  is  provided,  should 
be  entitled  on  discharge  or  retirement,  to  receive  the  benefit 
of  such  increased  pay." 

The  act  of  March  1, 1887  (24  Stat,  435),  provides: 

"That  the  Hospital  Corps  of  the  United  States  Army  shall 
consist  of  hospital  stewards,  acting  hospital  stewards,  and 
privates;  and  all  necessary  hospital  services  in  garrison, 
camp,  or  field  (including  ambulance  service)  shall  be  per- 
formed by  the  members  thereof,  who  shall  be  regularly 
enlisted  in  the  military  service;  said  Corps  shall  be  perma- 
nently attached  to  the  Medical  Department,  and  shall  not  be 
included  in  the  effective  strength  of  the  Army  nor  counted  as 
a  part  of  the  enlisted  force  provided  by  law. 

"  Sec.  2.  That  the  Secretary  of  War  is  empowered  to  appoint 
as  many  hospital  stewards  as,  in  his  judgment,  the  service  may 
require. 

"  Sec.  5.  That  the  Secretary  of  War  is  empowered  to  enlist, 
or  cause  to  be  enlisted,  as  many  privates  of  the  Hospital 
Corps  as  the  service  may  require,  and  to  limit  or  fix  the  num- 
ber, and  make  such  regulations  for  their  government  as  may 
be  necessary. 

•  •••••• 

"  Sec.  7.  That  privates  of  the  Hospital  Corps  may  be  detailed 
as  acting  hospital  stewards  by  the  Secretary  of  War,  upon  the 
recommendation  of  the  Surgeon  (ieueral,  whenever  the  neces- 
sities of  the  service  require  it;  aud  while  so  detailed  their  pay 
shall  be  twenty-five  dollars  per  month,  with  increase  as  above 
stated.  Acting  hospital  stewards,  when  educated  in  the 
duties  of  the  position,  may  be  eligible  for  examination  for 
appointment  as  hospital  stewards  as  above  provided." 
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The  pay  of  hospital  stewards  was  fixed  by  the  act  at  $45 
per  month,  with  increase  for  length  of  service,  and  the  pay  of 
private  at  913  per  month,  with  increase  for  length  of  service. 

The  minimum  pay  of  privates  of  the  Hospital  Corps  was 
increased  to  $18  per  month  by  the  act  of  July  13,  1892  (27 
Stat.,  120). 

Section  1290,  Revised  Statutes,  provides: 

"  When  a  soldier  is  honorably  discharged  from  the  service, 
except  by  way  of  punishment  for  an  offense,  he  shall  be  allowed 
transportation  and  subsistence  froto  the  place  of  his  discharge 
to  the  place  of  his  enlistment,  enrollment,  or  original  muster 
into  the  service.  The  Government  may  furnish  the  same  in 
kind,  but  in  case  it  shall  not  do  so,  he  shall  be  allowed  travel- 
pay  and  commutation  of  subsistence  for  such  time  as  may  be 
sufficient  for  him  to  travel  from  the  place  of  discharge  to  the 
place  of  enlistment,  enrollment,  or  original  muster  into  the 
service,  computed  at  the  rate  of  one  day  for  every  twenty 
miles." 

The  act  of  February  14, 1886  (23  Stat.,  305),  provides: 

"That  when  an  enlisted  man  has  served  as  such  thirty  years 
in  the  United  States  Army  or  Marine  Corps,  either  as  a  pri- 
vate or  as  a  noncommissioned  officer  or  both,  he  shall  by  mak- 
ing application  to  the  President,  be  placed  on' the  retired  list 
hereby  created,  with  the  rank  held  by  him  at  the  date  of  re* 
tirement;  and  he  shall  thereafter  receive  seventy-five  per 
centum  of  the  pay  and  allowances  of  the  rank  upon  which  he 
was  retired." 

Section  15,  act  of  January  29, 1813  (2  Stat.,  796),  provides: 

"That  whenever  any  officer  or  soldier  shall  be  discharged 
from  the  service,  except  by  way  of  punishment  for  an  offence 
he  shall  be  allowed  his  pay  and  rations,  or  an  equivalent  in 
money,  for  such  term  of  time  as  shall  be  sufficient  for  him  to 
travel  from  the  place  of  discharge  to  the  place  of  his  residence, 
computing  at  the  rate  of  twenty  miles  to  a  day." 

The  words  "pay "  and  "travel-pay"  as  used  in  section  15, 
act  of  January  29, 1813,  and  in  sections  1289  and  1290,  Revised 
Statutes,  have  been  uniformly  held  to  mean  the  monthly  pay 
of  the  grade  which  the  officer  or  soldier  held  on  the  day  of  his 
discharge  including  iucrease  for  length  of  service,  or  for  re- 
enlistments  or  for  certificates  of  merit  which  became  a  part  of 
his  current  monthly  pay  and  did  not  depend  upon  the  perform- 
ance of  any  particular  duty,  but  did  not  include  allowances 
contingent  upon  the  performance  of  some  particular  duty,  such 
as  pay  for  responsibility  for  company  property,  extra  pay  for 
services  as  acting  assistant  commissary  of  subsistence,  e*tra- 
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duty  pay,  etc.,  which  formed  no  part  of  the  fixed  monthly  pay 
of  the  officer  or  soldier. 

The  Secretary  of  War  has  held  as  follows: 

"Privates  of  the  Hospital  Corps  detailed  as  acting  hospital 
stewards  are  discharged  on  expiration  of  term  of  service  as 
privates  of  the  Hospital  Corps,  and  not  as  acting  hospital  stew- 
ards."   (Cir.  No.  3,  p.  3,  April  9,  1888.) 

"The  decision  of  the  Secretary  of  War  published  in  the  last 
paragraph  of  circular  No.  3  of  1888,  from  this  office,  fixes  the 
status  of  acting  hospital  stewards  as  privates.  They  will  be  so 
reported  on  the  muster  rolls,  with  the  remark,  actiug  hospital 
steward, in  the  column  of  'Remarks.'"  (Cir.  No. 2, p. 3,  A.G.O., 
March  15, 1889.) 

"The  decision  of  March  31,1888  (circular  No.  3,  April 9, 1898, 
A.  G.  O.),  relating  to  the  discharge  of  privates  of  the  Hospital 
Corps  detailed  as  actiug  hospital  stewards,  is  modified  so  that 
hereafter  they  will,  on  discharge  by  expiration  of  term  of  serv- 
ice* receive  pay  and  travel  allowances  as  acting  hospital  stew- 
ards."   (Par.  2,  Cir.  16,  A.  G.  O.,  June  5,  1893.) 

44  The  decision  of  the  Secretary  of  War  published  in  circular 
No.  2  of  1889,  from  this  office,  fixing  the  status  of  acting  hos- 
pital stewards  as  privates,  and  directing  that  they  be  borne  on 
muster  rolls  as  privates,  is  rescinded.  They  will  hereafter  be 
borne  on  muster  rolls  as  acting  hospital  stewards.  (General 
decision,  Nov.  1,  93-15878  A.  G.  O.,  1893.)"  (Par.  1,  Cir.  No.  1, 
A.  G.  O.,  January  8, 1894.) 

In  the  Army  Regulations,  paragraph  9,  the  acting  hospital 
steward  is  classed  as  a  grade  ranking  with  sergeant. 

The  Judge-Advocate-General  has  rendered  the  following 
opinions  as  to  the  status  of  acting  hospital  stewards  in  the 
Hospital  Corps: 

"  1.  The  act  of  March  1, 1887,  chap.  311,  'to  organize  the 
Hospital  Corps  of  the  Army,'  etc.,  provides  for  'acting  hospi- 
tal stewards'  as  a  separate  grade  in  the  corps,  but  does  not 
prescribe  any  mode  of  filling  that  grade  other  than  by  declar- 
ing that  'privates'  of  the  corps  may  be  detailed  as  such  'act- 
ing' stewards.  Held,  therefore,  that  when  such  a  private  was 
so  detailed  he  ceased  to  be  a  private  of  the  corps  and  became 
at  once  the  acting  hospital  steward  constituted  by  the  act; 
and  if  discharged  while  so  detailed  should  be  discharged  as 
an  'acting  hospital  steward,'  receiving  travel  pay  as  such. 
•  •••••• 

"  3.  Held  that  the  provision  of  the  Army  appropriation  act 
of  February  27,  1893,  prohibiting  the  reeulistineut  of  certain 
'privates,'  applied  to  the  'privates'  of  the  Hospital  Corps,  but 
did  not  apply  to  the  '  acting  hospital  stewards,'  who,  under  the 
act  organizing  this  corps,  of  March  1,  1887,  chap.  311,  consti- 


Digitized  byLjOOQlC 


SOLDIERS   DETAILED    AS   HOSPITAL    STEWARDS.        811 

tuted  a  distinct  class  and  grade  from  the  '  privates.' "    (Digest 
Op.  J.  A.  Genl.,  ed.  1895,  p.  437,  sec.  1 ;  id.,  p.  437,  sec.  3.) 

Prior  to  the  commencement  of  the  war  with  Spain,  so  long 
as  the  soldier  was  in  the  service  on  the  active  list,  it  was  imma- 
terial whether  his  status  as  acting  hospital  steward  was  re- 
garded as  simply  that  of  a  private  detailed  for  special  service, 
with  an  allowance  of  a  higher  rate  of  pay  while  so  detailed,  or 
whether  by  such  detail  he  ceased  to  be  a  private  and  held  a 
grade  designated  "  acting  hospital  steward,"  tantamount  to 
that  of  a  noncommissioned  officer,  as  his  compensation  in  either 
case  was  the  same  and  as  no  acting  hospital  stewards  were 
placed  on  the  retired  list.  During  the  period  from  the  date  of 
the  act  to  the  date  of  the  commencement  of  the  war  with  Spain 
the  question  could  only  arise  in  the  computation  of  travel  pay, 
and  as  the  time  was  comparatively  short  and  few  acting  hos- 
pital stewards  were  discharged  during  said  period,  the  ques- 
tion was  of  little  importance. 

The  accounting  officers,  without  reuderiug  any  formal  de- 
cision construiug  the  act  of  March  1, 1887,  supra,  have  held 
that  a  private  of  the  Hospital  Corps  detailed  as  an  acting 
hospital  steward  as  provided  in  section  7  of  said  act  retained 
his  grade  as  private,  and  that  on  his  discharge  he  was 
entitled  to  travel  pay  at  the  rate  of  pay  provided  by  law  for 
privates  of  the  Hospital  Corps,  and  not  at  the  rate  of  pay  pro- 
vided for  acting  hospital  stewards.  (Cases  of  A.  E.  Silver- 
thorn,  Second  Comptroller's  Decisions,  vol.  17,  p.  106,  and 
Wolf  Aisenman,  settlement  No.  198155,  dated  October  12, 1893, 
disallowing  a  claim  for  difference  between  travel  pay  drawn  at 
rate  of  private  and  travel  pay  at  the  rate  of  pay  provided  for 
acting  hospital  stewards  on  his  discharge,  November  1 4, 1891.) 

But  the  practice  was  not  uniform,  and  after  the  decision  of 
the  Secretary  of  War,  published  in  circulars  No.  16  of  1893, 
and  No.  1  of  1894,  acting  hospital  stewards  on  discharge  have 
been  generally  paid  travel  pay  at  the  rate  of  pay  provided  by 
law  for  acting  hospital  stewards,  and  the  payments  so  made 
by  paymasters  of  the  Army  have  been  passed  by  the  account- 
ing officers. 

The  large  increase  in  the  number  of  acting  hospital  stewards 
enlisted  for  the  war  only,  as  well  as  in  the  permanent  force, 
upon  the  breaking  out  of  the  war  with  Spain;  the  legislation 
affecting  the  pay  and  allowances  of  all  enlisted  men  in  time  of 
war,  including  the  acts  granting  extra  pay;  the  large  number 
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of  discharges  at  the  close  of  the  war,  entitling  to  travel  pay, 
and  the  applications  of  acting  hospital  stewards  to  be  placed 
upon  the  retired  list  greatly  increase  the  importance  of  the 
construction  to  be  placed  on  the  act  of  March  1, 1887. 

The  new  legislation  to  be  considered  in  connection  therewith 
is  as  follows: 

Section  6,  act  of  April  26,  1898  (30  Stat.,  365),  which  pro- 
vides— 

"That  in  time  of  war  the  pay  proper  of  enlisted  men  shall 
be  increased  twenty  per  centum  over  and  above  the  rates  of 
pay  as  fixed  by  law:  Provided,  That  in  war  time  no  additional 
increased  compensation  shall  be  allowed  to  soldiers  performing 
what  is  known  as  extra  or  special  duty." 

The  act  of  March  3,  1899  (30  Stat.,  1073,  1074),  which  pro- 
vides — 

"That  all  enlisted  men  in  the  Regular  Army  who  enlisted 
subsequent  to  the  declaration  of  war  for  the  war  only  and 
mastered  out  of  the  service  who  have  served  honestly  aud 
faithfully  beyond  the  limits  of  the  United  States  shall  be  paid 
two  months9  extra  pay  on  muster  out  and  discharge  from  the 
service,  and  all  enlisted  men  in  the  Regular  Army  who  enlisted 
subsequent  to  the  declaration  of  war  for  the  war  only  and 
mustered  out  of  the  service  who  have  served  honestly  and 
faithfully  within  the  limits  of  the  United  States  shall  be  paid 
one  month's  extra  pay  on  muster  out  and  discharge  from  the 
service  from  any  money  in  the  Treasury  not  otherwise  appro- 
priated, said  moneys  to  be  immediately  available. 

•*  That  the  act  of  January  twelfth,  eighteen  hundred  and 
ninety-nine,  be,  and  it  is  hereby,  amended  so  as  to  authorize 
the  payment  to  the  legal  heirs  or  representatives  of  the  officers 
and  enlisted  men  who  died  or  were  killed  or  who  may  die  in 
the  service  the  extra  pay  provided  for  in  that  act  for  officers 
and  enlisted  men  who  have  been  or  are  to  be  mustered  out. 

<fc  Provided,  That  the  provisions  of  this  act  shall  apply  for 
the  payment  of  volunteers  as  fully  as  though  they  formed  part 
of  the  Regular  Army." 

If  an  acting  hospital  steward  continues  to  hold  the  grade  of 
private,  and  the  increased  pay  given  by  section  7,  act  of  March 
1, 1887,  over  his  pay  as  private  is  in  the  nature  of  increased  com- 
pensation for  special  duty,  the  effect  of  section  6,  act  of  April 
26, 1898,  would  be  to  reduce  his  pay  iu  time  of  war  to  that  of 
a  private  of  the  Hospital  Corps,  with  20  per  cent  increase  on 
pay  proper  of  that  grade,  thus  making  his  current  pay  much 
less  in  time  of  war  than  in  time  of  peace;  and  it  would  also 
require  that  his  travel  pay,  and  extra  pay,  payable  on  dis- 
charge, should  be  computed  on  the  minimum  pay  of  a  private 
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of  the  Hospital  Corps,  $18  per  month  with  increase  thereon  for 
length  of  service;  and  the  increase  in  time  of  war,  so  far  as 
applicable,  instead  of  being  based  on  the  minimum  pay  of  an 
acting  hospital  steward,  $25  per  month,  with  increase  for  length 
of  service  and  increase  in  time  of  war  when  authorized  by  law ; 
also  that  his  pay  on  the  retired  list  should  be  computed  on  the 
minimum  pay  of  a  private  of  the  Hospital  Corps,  with  increase 
for  length  of  service. 

So  far  as  I  have  been  able  to  ascertain,  acting  hospital  stew- 
ards, serving  since  the  act  of  April  26, 1898,  have  been  paid 
their  current  monthly  pay,  travel  pay,  and  extra  pay  under 
the  act  of  March  3, 1899,  supra,  at  the  rate  provided  by  law 
for  acting  hospital  stewards,  with  the  increase  thereon  for 
length  of  service,  and  the  increase  allowed  in  time  of  war,  by 
section  6,  act  of  April  26, 1898,  supra,  computed  on  the  mini- 
mum pay,  $25,  of  an  acting  hospital  steward;  their  musters, 
discharge  certificates,  and  final  statements  bearing  them  as 
acting  hospital  stewards  and  indicating  that  that  was  the 
appropriate  title  of  the  grade  which  they  held. 

The  act  of  March  1, 1887,  supra,  is  ambiguous.  Section  1 
indicates  a  purpose  that  the  Hospital  Corps  shall  be  composed 
of  three  distinct  and  separate  grades  of  enlisted  men,  one  of 
said  grades  being  designated  therein  as  "  acting  hospital  stew- 
ard," which  section,  read  with  section  7  of  the  act,  indicates 
that  the  pay  of  the  grade  was  intended  to  be  fixed  at  $25  per 
month,  with  increase  for  length  of  service;  yet  the  language 
"detailed  •  •  •  whenever  the  necessities  of  the  service 
require  it,  and  while  so  detailed,"  used  in  said  section,  gives 
support  to  the  view,  which  has  obtained  to  some  extent,  that 
there  was  no  provision  in  the  law  for  the  grade  of  acting  hos- 
pital steward. 

I  am  of  the  opinion,  however,  that  the  better  view  is  that 
stated  by  the  Judge- Advocate-General,  supra,  and  adopted  in 
1893,  by  the  Secretary  of  War,  supra,  that  acting  hospital 
stewards  under  the  act  of  March  1, 1887,  constitute  a  distiuct 
and  separate  grade  from  the  privates. 

From  the  date  of  the  organization  of  the  Hospital  Corps 
under  said  act,  the  acting  hospital  steward  has  been  treated 
in  nearly  every  essential  particular  as  holding  a  grade  so 
designated  and  as  ceasing  to  be  a  private  from  the  date  of  his 
detail. 

In  General  Orders,  No.  56,  Adjutant-General's  Office,  dated 
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August  11, 1887,  prescribing  rules  and  regulations  approved 
by  the  Secretary  of  War  for  the  organization  of  the  Hospital 
dorps,  the  acting  hospital  steward  is,  in  paragraph  3,  described 
as  holding  a  "position,"  and  the  order  contains  provisions  as 
follows: 

Par.  6.  "An  acting  hospital  steward  may  be  reduced  to  the 
rank  of  a  private  of  the  Hospital  Corps  by  the  commanding 
officer  of  a  post,  upon  the  recommendation  of  its  senior  medi- 
cal officer,  or  by  the  sentence  of  a  general  or  garrison  court- 
martial." 

Par.  8.  "No  acting  hospital  steward  who  shall  have  married 
during  his  term  of  enlistment  shall  be  reenlisted  without 
special  authority  of  the  Adjutant  General." 

Par.  11.  "Privates  who  have  served  one  year  or  more  in  the 
Hospital  Corps,  and  have  displayed  particular  merit,  will  be 
recommended  to  the  Surgeon-General  for  promotion,  by  the 
senior  medical  officer  of  the  command ;  from  those  thus  recom- 
mended acting  hospital  stewards  will  be  appointed.97 

Par.  34.  "To  every  ten  privates  there  shall  be  an  acting  hos- 
pital steward  and  to  every  thirty  privates  a  hospital  steward." 

In  paragraphs  32,  35,  44,  46,  etc.,  of  the  order  relating  to 
assignments  to  duty,  and  in  paragraph  47  relating  to  uniform, 
a  clear  distinction  is  made  between  the  privates  and  acting 
hospital  stewards. 

The  detail,  so  called,  was  as  fixed  and  permanent  an  appoint- 
ment to  the  position  of  acting  hospital  steward  as  the  appoint- 
ment of  any  noncommissioned  officer  in  the  line  of  the  Army. 

In  either  case  the  soldier  could  be  reduced  to  the  grade  of 
private,  and  his  pay  in  the  higher  grade  would  then  cease. 

I  therefore  coincide  with  the  opinion  of  ;the  Secretary  of 
War,  which  has  prevailed  since  1893,  recognizing  acting  hos- 
pital stewards  as  holding  a  grade  so  designated,  and  am  of  the 
opinion  that  on  his  discharge  as  an  acting  hospital  steward,  if 
entitled  to  extra  pay  under  the  act  of  March  3, 1809,  supra,  or 
to  travel  pay,  the  said  extra  pay  or  travel  pay  should  be  com- 
puted at  the  rate  of  pay  provided  by  law  for  acting  hospital 
stewards,  and  if  retired  under  the  act  of  February  14, 1885, 
supra,  while  holding  the  rank  of  acting  hospital  steward,  he 
is  entitled  thereafter  to  receive  75  per  centum  of  the  pay  and 
allowances  of  an  acting  hospital  steward. 
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USE  OP  ANNUAL  APPBOPRIATIONS. 

An  animal  appropriation  is  applicable  only  to  expenditures  properly 
incurred  for  the  use  of  the  particular  fiscal  year  for  which  it  is  made. 

(Decision  of  Comptroller  Tracewell,  April  18, 1900.) 

The  Auditor  for  the  State  and  other  Departments,  having 
before  him  for  settlement  the  account  of  H.  H.  Darneille,  for- 
mer disbursing  officer  of  the  District  of  Columbia,  under  the 
appropriation  for  contingent  and  miscellaneous  expenses, 
District  of  Columbia,  1899,  from  July  1  to  November  30,  1899, 
has  made  a  decision  wherein  he  directs  attention  to  what  he 
terms  the  present  construction  by  this  office  of  section  3690, 
Revised  Statutes,  viz:  Where  articles  are  ordered  by  virtue 
of  the  authority  of  an  annual  appropriation  act  during  the 
particular  year  for  which  said  appropriation  was  made,  that 
the  date  of  said  order  is  conclusive  as  to  the  appropriation 
applicable  to  the  payment  thereof;  and  further  directs  atten- 
tion to  the  fact  that  this  construction  by  this  office  is  in  con- 
flict with  earlier  decisions  thereof.  And  in  his  letter  of 
transmission  he  points  out  several  prior  decisions  which  he 
insists  support  and  prove  his  contention,  wherein  it  was  held 
that  the  date  of  delivery,  and  not  the  date  of  order,  is  conclu- 
sive as  to  the  appropriation  from  which  payment  should  be 
made. 

The  Auditor  concludes  that  the  decisions  holding  that  the 
date  of  the  order  for  goods  and  supplies,  and  not  the  date  of 
their  delivery,  is  the  controlling  factor,  are  correct;  and  he 
has  decided  to  allow  certain  vouchers  representing  payment 
for  goods  and  supplies  in  the  account  of  Mr.  Darneille  out  of 
the  annual  appropriation  for  the  year  in  which  the  orders  were 
made,  although  it  appears  that  the  goods  and  supplies  so 
ordered  were  in  fact  delivered  in  the  succeeding  fiscal  year; 
and  he  reports  this  decision  for  approval,  disapproval,  or  modi- 
fication by  this  office,  as  a  modification  of  the  prior  decisions 
which  he  insists  are  in  conflict  with  this  view. 

I  have  a  suspicion  that  it  was  not  so  much  the  purpose 
of  the  Auditor,  in  making  this  decision,  to  modify  an  existing 
construction  of  this  office  (for  according  to  his  contention  he 
is  following,  and  not  modifying,  the  later  decisions  of  this  office) 
as  it  was  to  point  out  the  conflict  in  the  decisions  of  this  office, 
as  claimed  in  the  letter  containing  his  proposed  decision. 
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I  am  perfectly  free  to  confess  that  there  has  not  been  such 
uniformity  of  decision  on  this  question  as  it  would  appear  to 
the  casual  thinker  that  the  subject  under  consideration  should 
demand.  On  first  glance  it  would  appear  to  be  a  matter  of 
elementary  simplicity  to  determine  from  what  appropriation  a 
purchase  should  be  paid,  when  it  is  remembered  that  the  only 
authority  to  make  a  purchase  is  found  in  the  annual  appropri- 
ation act  itself,  and  that  all  purchases  must  be  made  for  the 
use  of  the  particular  fiscal  year  for  which  the  annual  appro- 
priation is  granted. 

But  appearances  are  often  deceitful,  and  we  are  too  apt  to 
take  the  evidence  of  a  thing  for  the  thing  itselfc  The  Auditor 
in  this  very  matter  has  fallen  into  this  identical  error,  and  has 
based  his  decision  upon  the  evidence  of  a  fact — not  necessarily 
the  sole  evidence  of  the  fact — rather  than  upon  the  fact  itself! 

Upon  what  fact,  then,  does  the  payment  of  a  particular  pur- 
chase from  a  particular  appropriation  depend? 

What  the  particular  fact  is  is  easily  ascertainable,  and  it  is 
this:  For  the  use  of  what  particular  fiscal  year  is  the  purchase 
made!  But  to  ascertain  the  facts  necessary  to  establish  this 
main  fact  is  wherein  comes  the  rub. 

The  Auditor  says  in  this  decision  that  the  evidentiary  fact, 
viz,  the  date  of  the  order,  is  the  fact  itself.  Necessarily  it  is 
nothing  of  the  kind.  To  illustrate:  This  is  the  fiscal  year 
1900.  All  of  May  and  June,  and  the  remainder  of  the  present 
month,  are  embraced  within  the  present  fiscal  year.  The 
appropriation  for  the  fiscal  year  1901  for  certain  of  the  depart- 
ments is  now  made,  but  not  yet  available.  The  authority  to 
order  and  contract  for  supplies  for  these  departments  for  the 
use  of  the  fiscal  year  1901  is  now  in  existence.  If  a  purchas- 
ing officer  for  one  of  these  departments  should  to-day  make  an 
order  for  supplies  for  the  use  of  such  department  for  the  fiscal 
year  1901,  could  any  one  doubt  for  a  moment  that  the  articles 
so  ordered  would  properly  be  payable  from  the  appropriation 
for  the  fiscal  year  1901  instead  of  1900,  wherein  the  order  or 
contract  was  made  or  placed  f  It  is  thus  seen  that  what  is 
ordinarily  the  evidentiary  fact  of  the  ultimate  fact  to  be  deter- 
mined, viz,  the  use  of  the  articles  for  the  fiscal  year  for  which 
the  appropriation  is  made,  fails  in  this  instance,  as  it  may  in 
many  others.  Taken  alone,  it  is  a  signboard  that  points  wrong 
as  well  as  right.  Too  much  reliance  must  never  be  placed  in 
this  kind  of  signboard. 
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Neither  will  it  do,  on  the  contrary,  to  affirm  that  the  evi- 
dentiary fact,  viz,  date  of  the  delivery  of  articles  purchased 
under  contract,  strictly  speaking,  on  per  order  placed,  which 
is  a  contract  when  executed,  is  the  ultimate  fact  which  we  are 
obliged  to  determine  before  we  can  certainly  affirm  to  what 
fiscal  year  the  charge  should  be  properly  made.  The  ultimate 
fact  always  is,  for  the  use  of  what  particular  fiscal  year  were 
the  supplies  procured  or  the  work  done? 

If  either  the  date  of  the  delivery  of  the  articles,  or  the  com- 
pletion by  contract  of  the  job,  is  conclusive  of  this  fact,  then 
the  following  language  in  italics,  found  in  section  3690,  is 
worse  than  meaningless;  it  would  be  both  mischievous  and 
vexatious,  viz : 

uAllbalances  of  appropriations  contained  in  the  annual  appro- 
priation bills  and  made  specifically  for  the  service  of  any  fiscal 
year j  and  remaining  unexpended  at  the  expiration  of  such  fiscal 
year,  shall  only  be  applied  to  the  payment  of  expenses  properly 
incurred  during  that  year,  or  to  the  fulfillment  of  contracts  prop- 
erly made  within  that  year;  and  balances  not  needed  for  such 
purposes  shall  be  carried  to  the  surplus  fund.  This  section, 
however,  shall  not  apply  to  appropriations  known  as  perma- 
nent or  indefinite  appropriations." 

The  question  for  the  accounting  officers  to  answer,  and  the 
one  they  must  answer  in  all  cases  as  to  any  voucher  which  is 
claimed  as  a  credit  on  account  of  an  expenditure  under  any 
particular  annual  appropriation  is,  for  the  use  of  what  par- 
ticular fiscal  year  was  the  article  represented  by  the  voucher 
so  purchased? 

It  may  in  practice  be  difficult  always  to  answer  this  question 
correctly.  The  difficulty,  however,  should  not  cause  us  to  lose 
sight  of  the  fundamental  fact,  which  we  must  ascertain  before 
we  can  hope  to  arrive  at  a  correct  conclusion,  nor  drive  us  to 
call  an  evidentiary  fact  the  fact  itself.  This  difficulty,  more- 
over, in  a  great  majority  of  cases  is  more  apparent  than  real. 

We  must  not  forget  that  where  authority  is  granted  in  an 
annual  appropriation  to  purchase  certain  articles  without  limi- 
tation, the  quantity,  quality,  and  utility  of  the  articles  so 
authorized  to  be  purchased  are  matters  of  proper  administra- 
tive discretion,  over  which  the  accounting  officers  ordinarily 
have  no  jurisdiction,  save  possibly  when  such  gross  abuse  of 
this  discretion  has  been  indulged  in  as  would  amount  to  a 
glaring  fraud  or  outrage  upon  the  Government;  or  where  the 
purchasing  officers  in  such  purchases  have  violated  some 
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statutory  provision,  such  as  the  admitted  use  of  a  particular 
annual  appropriation  for  the  use  of  a  different  fiscal  year. 

A  purchasing  officer  of  the  Government  in  making  purchases 
or  contracts  under  a  particular  annual  appropriation  for  the 
use  of  a  particular  year,  when  such  particular  annual  appro- 
priation is  his  sole  authority  for  such  purchase  or  contract,  is 
operating  under  his  oath  of  office,  and  an  admitted  purchase 
out  of  an  appropriation  made  for  the  use  of  one  particular  fiscal 
year  for  the  use  of  another,  would  be  a  violation  of  the  plain 
letter  and  spirit  of  the  law  and  his  oath  of  office.  Hence,  the 
legal  presumption  in  all  cases  is  that  the  goods  or  materials 
are  purchased,  or  contracted  for,  for  the  use  of  the  particular 
fiscal  year  for  which  they  purport  to  be  purchased  or  contracted. 

The  mere  fact  that  these  materials  may  not  all  be  consumed 
in  the  particular  fiscal  year  for  which  they  are  purchased,  is 
not  alone  sufficient  to  overcome  this  presumption.  The  law 
does  not  read  that  they  must  be  purchased  for  the  use  of  a 
particular  fiscal  year  and  must  all  be  used  or  consumed  in  the 
particular  fiscal  year  of  their  purchase.  If  such  construction 
should  be  given  to  the  law,  then  that  part  of  the  stock  and 
materials  for  every  department  or  branch  of  the  public  service, 
not  exclusively  used  and  consumed  in  the  particular  fiscal  year, 
which  happened  to  be  carried  into  and  used  in  the  succeeding 
fiscal  year,  could  not  be  paid  for  from  the  appropriation  by 
which  authority  for  their  purchase  is  given,  and  which  was  the 
sole  authority  for  their  purchase. 

On  the  other  hand,  it  is  not  to  be  admitted  or  conceded  for  a 
moment  that  a  purchasing  officer,  in  order  that  there  may  not 
be  an  unexpended  balance  of  an  annual  appropriation,  after  the 
wants  of  the  particular  year  for  which  the  appropriation  was 
made  have  been  fully  supplied,  is  authorized  in  the  closing  days 
of  the  fiscal  year,  or  at  any  other  time  therein,  to  use  the  appro- 
priation made  for  that  particular  fiscal  year  for  the  use  of  the 
succeeding  fiscal  year.  The  time  of  the  year  when  the  pur- 
chases or  orders  are  made  is  simply  evidentiary  of  the  fact  to 
be  determined,  and  not  the  fact  itself.  It  is  a  badge,  but  not 
conclusive  evidence. 

The  fact,  I  repeat,  to  be  ascertained  in  all  cases  is,  Was  the 
purchase  made  for  the  use  of  the  particular  fiscal  year  for  which 
the  appropriation  was  made  and  credit  sought? 

This  fundamental  fact  may  consist  of  more  facts  than  the 
mere  date  of  the  order  or  delivery  of  goods,  viz :  the  amount  of 
stock  usually  carried  and  on  hand;  whether  the  thing  pur- 
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chased  or  job  contracted  for  is  the  inaiu  thing  or  an  incident; 
when  the  contract  or  order  for  goods  under  the  usage  of  trade 
and  business  has  to  be  made,  with  reference  to  the  date  of  their 
delivery;  the  size  of  the  order  in  comparison  with  the  usual 
and  ordinary  wants  of  the  service  for  the  current  year;  the 
existence  of  unusual  circumstances  affecting  the  purchase,  etc. 

When  all  these  facts  and  circumstances  are  considered,  and 
it  is  perfectly  apparent  and  manifest  that  the  goods  sought  to 
be  paid  for  out  of  a  particular  annual  appropriation  were  not, 
in  good  conscience,  purchased  for  that  particular  year,  then 
the  presumption  I  have  mentioned  has  been  overcome,  and 
the  question  should  not  ordinarily  be  one  of  a  transfer  to  the 
credit  of  a  different  fiscal  year,  but  the  officer  seeking  the 
credit  should,  under  ordinary  circumstances,  have  the  credit 
disallowed  in  toto. 

Congress  intends  that  each  annual  appropriation  should  bear 
the  burdens  of  the  particular  year  for  which  it  is  granted,  and 
that  it  should  be  for  the  proper  use  of  that  year,  and  no  other. 
It  comes  with  exceedingly  bad  grace  from  a  willful  violator  of 
a  just  law  to  say,  "It  is  true  that  I  have  knowingly  and  will- 
fully violated  the  law.  I  have  attempted  to  use  an  appropria- 
tion made  for  the  benefit  of  a  certain  fiscal  year  for  the  use  of 
another.  In  order  that,  after  all  our  wants  were  fully  supplied 
for  the  fiscal  year  for  which  the  appropriation  was  granted,  I 
may  use  up  all  of  an  appropriation,  I  will  anticipate  the  wants 
of  the  succeeding  year,  notwithstanding  Congress  has  made 
ample  appropriation  for  all  the  wants  of  such  succeeding  year. 
But  notwithstanding  all  this,  give  me  credit  by  transfer  to  the 
appropriation  for  the  succeeding  year." 

To  do  this  would  simply  be  an  encouragement  to  extrava- 
gance, if  nothing  more. 

The  decision  of  the  Auditor  is  not  concurred  in,  viz,  that  the 
date  of  the  order  of  goods  or  materials  should  be  absolutely 
taken  as  the  test  by  which  to  determine  from  what  appropria- 
tion the  voucher  representing  payment  thereon  should  be  paid, 
and  if  there  is  any  decision  of  this  office  stating  a  doctrine 
contrary  to  the  doctrine  herein  announced,  the  same  is  hereby 
expressly  overruled. 

The  doctrine  by  which  I  shall  be  governed  in  the  future  is, 
as  it  should  always  have  been,  that  the  annual  appropriation 
to  be  charged  with  an  expenditure  is  the  one  for  the  use  of 
which  the  expenditure  was  incurred. 
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"PRESENT  PAY"  OF  AN  OFFICER  OF  THE  NAVY 
PROMOTED  TO  FILL  A  VACANCY  CREATED  BY 
THE  ACT  OF  MARCH  3,  1899. 

The  increased  pay  of  an  officer  of  the  Navy  arising  from  hie  promotion  in 
due  course  to  fill  a  vacancy  created  by  the  act  of  March  3, 1899,  was, 
on  June  30, 1899,  his  "  present  pay/'  within  the  meaning  of  the  Navy 
personnel  act,  which  provides  that "  no  provision  in  this  act  shall 
operate  to  reduce  the  present  pay  of  any  commissioned  officer  now  in 
the  Navy." 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
April  20, 1900.) 

I  have,  by  your  reference,  a  letter  dated  March  30, 1900,  from 
Livingstone  Hunt,  paymaster,  United  States  Navy,  as  follows: 

"  I  respectfully  request  information  as  to  the  correct  rate  of 
pay  of  Lieut.  Joseph  Strauss,  United  States  Navy,  who  is  now 
borne  on  the  rolls  of  this  office. 

"  Lieut.  Strauss  entered  the  Navy  as  a  cadet  on  October  I, 
1881,  and  on  April  3,  1896,  he  became  a  lieutenant,  junior 
grade. 

"By  virtue  of  the  act  of  March  3, 1899,  be  was  promoted  to 
the  grade  of  lieutenant  on  the  passage  of  that  act.  His  pay 
was  thus  increased  from  $1,500  per  annum  to  $2,000  per 
annum,  while  on  shore  duty.  Ought  Mr.  Strauss  to  retain 
this  latter  rate  of  pay  after  July  1, 1899,  while  on  shore  duty, 
or  ought  his  pay  to  be  at  the  rate  of  $1989  per  annum,  which 
is  the  army  pay  of  a  lieutenant  after  fifteen  years?  In  other 
words,  does  the  decision  recently  announced  by  your  office  in 
the  case  of  Lieut.  O.  N.  Offley,  which  says  that,  in  determin- 
ing the  proper  compensation  from  July  1,  1899,  of  certain 
engineer  officers  transferred  to  the  line,  it  is  necessary  to  com- 
pare the  army  rate  of  pay,  which  went  into  effect  on  July  1, 
1899,  with  the  old  rate  of  pay,  as  received  by  them  on  March 
2, 1899,  and  to  disregard  the  intervening  rate  of  pay — does 
this  decision  apply  likewise  to  officers  of  the  Navy  who  were 
officers  of  the  line  before  the  act  of  March  3, 1899,  and  whose 
pay  was  by  that  act  increased  during  the  period  between 
March  3  and  June  30, 1899! w 

In  reply  to  your  request  for  a  decision  through  your  Depart- 
ment, I  have  the  honor  to  state  that  the  case  of  Offley  referred 
to  by  Paymaster  Hunt,  which  was  decided  March  10, 1899, 
was  that  of  an  officer  of  the  engineer  corps  transferred  to  the 
line  of  the  navy  by  operation  of  section  1  of  the  Navy  person- 
nel act  of  March  3, 1899  (30  Stat.,  1004). 
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Section  1  of  said  act  provides: 

''That  the  officers  constituting  the  Engineer  Oorps  of  the 
Navy  be,  and  are  hereby,  transferred  to  the  line  of  the  Navy, 
and  shall  be  commissioned  accordingly." 

Offley's  status  in  the  Navy  was  changed  by  direct  operation 
of  said  act.  By  the  terms  of  said  act  he  was  transferred  from 
the  Engineer  Oorps  to  the  line.  In  his  case,  to  which  yon  have 
referred,  it  was  held  that  his  increased  pay  was  occasioned  by 
such  transfer,  and  was  not  his  u  present  pay,"  which  was  pro- 
hibited from  being  reduced  by  section  13  of  said  act;  and  there- 
fore, for  the  purpose  of  ascertaining  whether  his  pay  would  be 
reduced  by  said  act  after  June  30, 1899,  his  pay  under  said  act 
must  be  compared  with  what  his  pay  was  prior  to  said  act.  In 
other  words,  the  pay  which  said  section  13  prohibited  from 
being  reduced  was  the  pay  provided  by  the  law  independent 
of  said  act,  and  not  the  increased  pay  occasioned  by  direct 
operation  of  'said  act. 

In  thecase  of  Lieutenant  Strauss,  which  you  now  present,  as 
appears  from  your  indorsement,  the  increase  of  pay  from  March 
3  to  June  30, 1899,  was  occasioned  by  his  promotion  in  course 
to  fill  a  vacancy  in  the  grade  of  lieutenant,  which  was  created 
March  3, 1899.  It  is  not  material  whether  the  vacancy  to  which 
Lieutenant  Strauss  was  promoted  was  created  by  law  or  by 
death,  resignation,  or  dismissal  of  an  officer.  His  status  was 
not  changed  by  direct  operation  of  said  act,  but  his  promotion 
was  in  course  to  fill  a  vacancy,  and  by  virtue  of  the  law  which 
existed  and  still  exists  independent  of  said  act. 

I  am  therefore  of  opinion  and  hold  that  for  the  purpose  of 
comparison  in  order  to  ascertain  whether  or  not  his  pay  would 
be  reduced  by  the  new  law,  the  pay  he  was  receiving  June  30, 1899, 
should  be  considered  as  his  "  present  pay,"  within  the  meaning 
of  the  law,  and  since  it  appears  that  this  was  more  than  he 
would  receive  if  his  pay  were  computed  under  the  new  law,  he 
is  entitled,  after  July  1, 1899,  to  continue  on  his  old  rate  of 
pay,  until  his  pay  under  the  new  law  equals  the  rate  pf  pay  he 
was  then  receiving. 
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PAY  ON  TRANSFER  FROM  THE  ENGINEER  CORPS 
OF  THE  NAVY  TO  THE  LINE. 

An  officer  of  the  Engineer  Corps  of  the  Navy  who  is  transferred  to  the  line 
in  accordance  with  section  1  of  the  Navy  personnel  act  is  entitled  to 
credit  in  the  grade  to  which  transferred  only  for  time  subsequent  to 
the  date  of  his  transfer. 

(Decision  by  Assistant  Comptroller  Mitchell,  April  21, 1900.) 

J.  E.  Palmer,  lieutenant,  United  States  Navy,  appeals  from 
the  action  of  the  Auditor  for  the  Navy  Department  in  settle- 
ment dated  November  4, 1899,  in  adjusting  his  claim  for  differ* 
ence  of  pay  from  March  3  to  June  30, 1899,  inclusive. 

On  April  4, 1898,  Lieutenant  Palmer  was  restored  to  the 
naval  service  as  a  passed  assistant  engineer,  with  the  relative 
rank  of  junior  lieutenant,  under  the  provisions  of  the  joint 
resolution  of  March  17, 1898  (30  Stat.  1495).  He  was  after- 
wards advanced  to  the  relative  rank  of  lieutenant  in  the  same 
grade,  to  date  from  April  27, 1898,  as  shown  by  his  amended 
record.  (Letter  of  Bureau  of  Navigation  to  the  Auditor,  of 
November  14, 1899.)  Upon  his  entry  into  the  service,  April  4, 
1898,  he  was  credited  with  all  his  prior  naval  service  as  though 
rendered  in  that  grade,  under  the  act  of  March  3, 1883  (22 
Stat.  473),  which  entitled  him  to  be  paid  as  in  his  second  Ave 
years  as  passed  assistant  engineer. 

On  March  3, 1899,  he  was  transferred  to  the  line  of  the  Navy 
as  a  lieutenant,  pursuant  to  the  Navy  personnel  act  of  that 
date  (30  Stat,  1004).  The  Auditor,  in  adjusting  his  pay 
account  from  the  date  when  he  became  a  line  officer  to  June 
30, 1899,  after  which  the  general  provisions  of  the  Navy  per- 
sonnel act  applying  Army  pay  to  line  officers  went  into  opera- 
tion, allowed  him  pay  as  a  lieutenant  in  his  first  five  years  of 
service.  He  claims  that  as  such  transfer  was  not  a  promotion, 
but  in  effect  a  continuation  of  his  former  grade,  he  should  be 
allowed  tfre  same  credit  in  his  present  position  as  in  his  grade 
of  passed  assistant  engineer,  which  would  entitle  him  to  be 
paid  as  lieutenant  of  the  line  for  the  period  under  considera- 
tion as  after  five  years'  service  in  the  latter  grade. 

Section  1  of  the  Navy  personnel  act  provides — 

"That  the  officers  constituting  the  Engineer  Corps  of  the 
Navy  be,  and  are  hereby,  transferred  to  the  line  of  the  Navy, 
and  shall  be  commissioned  accordingly." 
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By  operation  of  that  provision,  officers  of  the  Engineer 
Corps  ceased  to  be  officers  in  the  several  grades  to  which  they 
had  theretofore  belonged,  and  became  officers  of  the  line  in 
the  grades  corresponding  in  rank  to  the  relative  rank  respec- 
tively held  by  them  iii  the  Engineer  Corps.  As  Palmer,  prior 
to  March  3, 1899,  as  passed  assistant  engineer,  held  relative 
>:auk  as  lieutenant,  he  became  a  lieutenant  of  the  line  nnder 
the  new  law.  His  relative  rank  did  not  designate  his  office  or 
grade  for  pay  purposes,  which  was  that  of  passed  assistant 
engineer,  but  served  only  to  mark  his  standing  or  precedence 
with  reference  to  line  officers  and  other  officers  of  his  corps. 
On  his  transfer  to  the  line,  his  relative  rank  became  an  actual 
ank,  and  its  name  not  only  fixed  his  relative  standing,  but 
also  designated  his  office  or  grade. 

His  office  or  grade  of  lieutenant  of  the  line  did  not,  there- 
fore, begin  until  March  3, 1899.  It  is  my  opinion,  and  I  so 
hold,  that  his  appointment  as  line  lieutenant,  and  his  time  of 
service  in  that  grade,  must  date  from  March  3, 1899,  when  he 
became  such  lieutenant,  and  that  he  is  entitled  to  no  credit 
therein  for  service  prior  to  that  date.  The  transfer  was  made 
in  pursuance  of  a  law.  It  affected  a  change  of  grade,  but  was 
not  a  promotion,  nor  was  it  a  reentry  into  the  service,  within 
the  meaning  of  the  act  of  March  3, 1883,  supra,  nor  was  it,  in 
my  opinion,  an  appointment  of  an  officer  to  a  corps  of  the  Navy 
after  service  in  a  different  corps  of  the  Navy,  within  the  mean- 
ing of  the  second  proviso  of  the  act  of  June  10, 1896  (29  Stat., 
361).  Section  1,  act  of  March  3, 1899,  supra,  in  effect  abolished 
the  Engineer  Corps  as  a  separate  and  distinct  corps  of  the 
Navy,  and  transferred  all  the  officers  constituting  the  Engineer 
Corps  to  the  line  of  the  Navy. 

The  action  of  the  Auditor  is  affirmed. 


EEIMBUKSEMENT  TO  OFFICERS  FOR  PRIVATE 
PROPERTY  LOST  AT  SEA. 

Reimbursement  to  officers  or  employees  for  private  property  or  personal 
effects  lost  by  the  capsizing  of  a  boat  on  which  they  were  being 
transported  while  on  duty  is  not  authorized. 

(Comptroller  Traeewell  to  the  Disbursing  Agent  of  the  Isthmian 
Canal  Commission,  April  21, 1900.) 

I  have  received  your  letter  of  the  18th  instant,  in  which  you 
inclose  an  account  presented  to  you  for  payment  covering  the 
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loss  of  personal  effects,  the  property  of  Asst.  Surg.  F.  M. 
Bogan,  United  States  Navy,  and  of  several  men,  which  prop- 
erty was  lost  or  damaged  by  the  capsizing  of  a  boat  off  the 
coast  of  Darien,  the  occupants  of  which  had  been  ordered 
ashore  to  render  medical  assistance  to  members  of  a  survey- 
ing party  of  the  Isthmian  Ganal  Commission.  You  ask 
whether  you  are  authorized  to  pay  the  claim,  which  has  been 
approved  by  the  president  of  the  commission. 

Aside  from  the  fact  that  the  claim,  which,  if  valid,  belongs 
to  four  persons,  is  presented  in  the  name  of  Dr.  Bogan,  who 
has  no  authority  to  receipt  for  anyone  except  himself,  there 
is  no  authority  of  law  for  the  payment  of  the  claim  either  in 
whole  or  in  part.  I  know  of  no  law  which  authorizes  reim- 
bursement for  loss  of  private  property  or  personal  effects 
under  the  circumstances  set  forth  in  this  claim.  The  Govern- 
ment does  not  attempt  to  insure  employees  against  loss  or 
damage  to  private  property,  even  though  incurred  in  the  liue 
of  duty,  except  as  special  provision  may  be  made  therefor  by 
law.  The  act  of  March  3, 1885  (23  Stat.,  350),  authorizes  reim- 
bursement under  certain  conditions  to  officers  and  enlisted 
men  in  the  military  service,  of  the  value  of  private  property 
lost  or  destroyed  in  the  military  service,  and  that  of  March  2, 
1895  (28  Stat.,  962),  of  officers,  seamen,  and  others  in  the  naval 
service  for  private  property  lost  and  destroyed  in  the  naval 
service  by  shipwreck  or  other  marine  disaster.  In  both  cases, 
however,  claims  thereunder  are  to  be  examined  and  settled  by 
the  accounting  officers,  and  are  not  to  be  paid  by  a  disbursing 
officer. 

You  state  that  Assistant  Surgeon  Bogan  is  an  officer  of  the 
United  States  Navy,  serving  in  the  U.  S.  S.  Scorpion,  detailed 
by  the  Navy  Department  to  attend  upon  the  service  of  the 
commission.  If  he  has  any  claim  under  the  provisions  of  the 
act  of  March  2, 1895,  supra,  it  should  be  presented  to  the  proper 
accounting  officer,  but  in  this  connection  see  1  Comp.  Dec.,  441, 
in  which  it  was  held  that  "  shipwreck  or  other  marine  disas- 
ters "  within  the  meaning  of  the  act  is  intended  to  cover  ship- 
wreck or  marine  disaster  to  the  ship  itself,  involving  a  total  or 
partial  destruction  or  casting  away  of  the  ship  itself,  and  not 
such  a  temporary  disaster  as  waves  washing  over  the  ship's 
decks  or  like  misfortunes  necessarily  incident  to  sea  service. 
See  also  2  Gomp.  Dec,  399,  in  which  it  was  held  that  the  prop- 
erty of  a  naval  officer  serving  upon  a  Coast*  Survey  vessel, 
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lost  or  destroyed  by  shipwreck  of  such  vessel  or  other  marine 
disaster,  is  not  lost  "  in-  the  naval  service  "  within  the  meaning 
of  the  act. 
The  account  should  not  be  paid  by  you. 


BEIMBURSEMENT  TO  AN  OFFICER  OF  VOLUN- 
TEERS FOR  THE  COST  OF  TRANSPORTING  HIS 
HORSES  TO  HIS  HOME. 

An  officer  of  Volunteers  who,  npon  being  mastered  out  of  the  service  and 
upon  the  refusal  of  the  division  quartermaster  to  furnish  transporta- 
tion, under  General  Orders,  No.  40,  of  1899,  for  his  two  horses  to  his 
home,  obtained  transportation  therefor  at  his  own  expense,  is  entitled 
to  reimbursement  of  the  cost  thereof,  not  to  exceed  the  amount  author- 
ized for  the  transportation  of  horses  of  officers  changing  stations. 

(Decision  by  Assistant  Comptroller  Mitchell,  April  24,  1900.) 

Joseph  A.  Oorby,  late  colonel  of  the  Fourth  Missouri  Vol- 
unteers, appeals  from  the  action  of  the  Auditor  of  the  War 
Department  in  settlement,  dated  December  7, 1899,  in  disal- 
lowing his  claim  of  $100  for  reimbursement  for  the  transporta- 
tion of  his  two  private  horses  from  Greenville,  S.  C,  to  St. 
Joseph,  Mo.,  his  home. 

The  records  of  the  War  Department  show  that  the  officer 
was  enrolled  at  St.  Joseph,  Mo.,  May  4, 1898,  as  colonel,  and 
mustered  in  May  16, 1898,  at  Jefferson  Barracks,  Mo. ;  mustered 
out  February  10, 1899,  at  Greenville,  S.  C,  as  colonel. 

The  claimant  states  that  application  was  made  to  the  divi- 
sion quartermaster,  before  the  regiment  was  mustered  out,  for. 
transportation  of  the  horses.  This  was  refused,  the  quarter- 
master claiming  that  he  had  no  authority  to  furnish  such 
transportation. 

It  appears  that  the  quartermaster  of  the  regiment  hired  a 
train  at  the  expense  of  the  discharged  men  to  take  them  to  St. 
Joseph.  Oolonel  Oorby  made  an  arrangement  with  the  quar- 
termaster to  take  his  horses  along  with  the  train  and  paid  said 
quartermaster  (receipt  filed)  $100  for  their  transportation. 
The  evidence  shows  that  the  horses  were  taken  with  the  service 
from  Missouri,  one  from  St.  Joseph  and  the  other  from  Jeffer- 
son Barracks,  and  that  they  were  continuously  with  the  regi- 
ment until  it  was  mustered  out. 
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The  day  before  Colonel  Corby  was  mustered  oat,  February 
9, 1899,  General  Orders,  No.  26,  War  Department,  was  issued, 
of  which  the  following  is  an  extract: 

44  The  Quartermaster's  Department  will  furnish  transporta- 
tion for  the  private  horses  of  officers  of  volunteers  who  may 
be  mustered  out  of  the  service  ou  account  of  the  muster-out 
of  their  organizations,  or  by  reason  of  their  services  beiug  no 
longer  required,  from  the  places  where  they  are  mustered  out 
to  the  places  where  they  were  enrolled  or  entered  the  volun- 
teer service  respectively,  provided  it  is  shown  that  such  pri- 
vate horses  were  obtained  at  the  latter  place." 

The  objection  of  the  Auditor  to  the  payment  of  the  claim  is 
that  there  is  no  provision  of  law  authorizing  the  reimburse- 
ment of  expenses  incurred  in  transporting  the  horses  from  the 
place  of  the  officer's  discharge  to  his  home. 

The  claimant  contends  for  the  validity  of  the  claim  on  the 
ground  that  General  Orders,  No.  26,  had  been  issued  before 
he  was  mustered  out  of  the  service,  and  claims  that  while  the 
provisions  of  the  order  may  not  have  been  known  by  the 
officer  of  the  Quartermaster's  Department  whose  duty  it  was 
under  said  order  to  provide  him  with  transportation  for  the 
horses,  he  ought  not  to  be  made  to  suffer  loss  by  being  forced 
to  acquiesce  in  the  decision  of  such  officer  declining  to  furnish 
the  same,  resulting  in  his  being  compelled  to  incur  expenses 
which  the  order  of  the  War  Department  said  should  be  borne 
by  the  United  States. 

The  question  involved,  therefore,  is  whether  there  is  any 
law  or  regulation  under  which  the  claim  can  be  favorably  con- 
sidered. 

The  statute  seems  to  be  silent  on  the  subject  of  furnishing 
transportation  for  the  horses  of  officers  of  the  Army  while  on 
duty. 

Sections  1271  and  1272  of  the  Revised  Statutes  recoguize 
the  right  of  a  colonel  to  have  forage  in  kind  supplied  to  two 
horses,  when  actually  kept  by  him  in  service  when  on  duty, 
and  at  the  place  where  he  is  on  duty. 

The  question  of  the  transportation  of  the  horses  from  place 
to  place  seems  to  have  been  left  entirely  to  department  orders 
and  regulations. 

Colonel  Corby  did  everything  required  of  him  by  the  regula- 
tions, and  it  was  not  his  fault  that  transportation  was  not 
furnished  by  the  Qurtermasters's  Department.  He  should  not 
be  made  to  suffer  for  the  failure  of  another  to  perform  his  duty. 
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Under  these  circumstances  I  think  reimbursement  should  be 
made  for  the  amount  actually  expended,  not  to  exceed  the 
amount  authorized  by  paragraph  1069,  Army  Regulations,  for 
transporting  horses  of  officers  changing  stations,  which  is  not 
to  exceed  $50  for  each  horse.    The  claim  will  be  allowed. 


EXPENSES  OP  MARSHALS  IN  KEEPING  PROPERTY. 

In  oases  in  which  the  United  States  is  not  a  party,  expenses  paid  by  mar- 
shals to  other  than  their  deputies  for  keeping  property  attached  on 
mesne  process  are  not  to  be  charged  by  them  in  their  accounts,  nor 
are  the  amounts  collected  therefor  to  be  paid  to  the  clerk  of  the  court, 
whether  allowed  by  the  court  under  paragraph  2  or  14  of  section  829, 
Revised  Statutes. 

(Comptroller  Tracewell  to  the  Attorney- General,  April  30y1900.) 

I  am  in  receipt  of  your  letter  of  26th  instant,  as  follows: 

"The  Department  is  in  receipt  of  a  letter,  dated  April  14, 
from  Zoeth  Houser,  United  States  marshal  for  the  district  of 
Oregon,  requesting  authority  to  pay  keeper's  fees  in  the  case 
of  E.  Loll  et  al.  against  the  steamer  Copper  Queen. 

"  Department  of  Justice  circular  of  September  9, 1899,  pro- 
vides, in  cases  wherein  the  United  States  is  not  a  party,  that 
where  a  marshal  or  one  of  his  deputies  employs  some  one  not 
connected  with  the  marshal's  office  as  keeper  of  personal  prop- 
erty attached,  the  amount  paid  to  the  person  employed  should 
not  appear  in  the  marshal's  account.  This,  however,  refers  only 
to  expenses  for  the  keeping  of  personal  property  attached  on 
mesne  process  under  paragraph  2  of  section  829,  Revised 
Statutes. 

"The  Department  is  in  doubt  whether  the  keeper's  fees 
referred  to  in  Marshal  Houser's  letter  should  be  treated  in  like 
manner,  such  expenses  being  incurred  under  another  clause 
of  section  829.  You  are  requested  to  advise  the  Department 
and  the  marshal  as  to  the  matter  at  your  earliest  convenience.". 

It  was  intended  by  me  in  the  decision  to  which  you  refer 
(5  Gomp.  Dec.,  871)  to  hold  that  in  litigation  between  private 
parties,  where  the  Government  is  not  a  party,  expenses  for 
keeping  property  under  section  829,  Revised  Statutes,  para- 
graphs 2  or  14,  where  paid  by  the  marshal  to  parties  other 
than  his  deputies  for  such  keeping,  are  not  to  be  charged  to 
himself  or  to  be  paid  to  the  clerk. 

Paragraph  2  was  the  only  one  under  consideration  in  the 
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case,  bat  exactly  .the  same  principle  is  invoked  in  para- 
graph 14. 

If  the  charge  for  keeping  the  property  is  earned  by  the  mar- 
shal or  his  deputies,  then  it  is  to  be  charged  in  the  account  of 
the  marshal  and  paid  out  of  the  appropriation,  "salaries,  fees 
and  expenses  of  marshals."  This  will  give  the  Government  as 
a  profit  in  the  case  of  field  deputies  one- fourth  of  the  charge. 

The  circular  of  the  Attorney-General  of  September  9, 1889, 
is  to  apply  to  paragraph  14  of  said  section  as  well  as  para- 
graph 2. 

PAY   OF  THE   SECRETARY   OF  THE   ADMIRAL  OF 

THE  NAVY. 

The  Secretary  of  the  Admiral  of  the  Navy  is  not  a  commissioned  officer, 
and  his  pay  ia  not  subject  to  the  provisions  of  the  Navy  personnel 
act;  but  under  sections  1367  and  1556,  Revised  Statutes,  he  is  entitled 
to  a  salary  at  the  rate  of  $2,500  per  annum  and  to  the  allowances  of  a 
lieutenant  in  the  Navy. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  JVavy, 
April  30, 1900.) 

I  have  by  your  direction  a  letter  from  L.  Hunt,  paymaster 
at  the  United  States  navy-yard,  Washington,  D.  0.,  request- 
ing information  as  to  the  rate  of  pay  and  allowances  to  which 
J.  W.  Crawford,  secretary  to  the  Admiral,  is  entitled  to 
receive  under  his  appointment  as  such  secretary.  You  request 
my  decision  through  your  Department. 

It  appears  that  Mr.  Craw  lord  was  appointed  October  7, 
1899,  and  accepted  his  appointment  the  same  day.  The 
appointment  recites  that — 

"  Upon  the  nomination  of  Admiral  George  Dewey,  IT.  S.  NM 
you  are  hereby  appointed  his  secretary,  with  the  rank  and 
allowances  of  a  lieutenant  in  the  United  States  tfavy,  in 
accordance  with  the  provisions  of  section  1367  of  the  Revised 
Statutes." 

Section  1367,  Revised  Statutes,  reads  as  follows: 

"  The  Admiral  and  Vice- Admiral  shall  each  be  allowed  a 
secretary,  who  shall  be  entitled  to  the  rank  and  allowances  of 
a  lieutenant  in  the  Navy." 

Section  1556,  Revised  Statutes,  providing  for  compensation 
to  officers  and  others  in  the  naval  service,  fixes  the  salary  of 
the  secretary  to  the  Admiral  at  $2,500  per  annum. 
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The  grade  of  admiral  in  the  Navy  was  established  by  sec- 
tion 1  of  the  act  of  July  25, 1866  (14  Stat,  222),  bat  ceased  to 
exist  when  said  office  became  vacant  on  the  death  of  Admiral 
David  D.  Porter,  XJ.  S.  Navy,  February  13, 1891,  by  operation 
of  the  act  of  January  24,  1873  (17  Stat,  418;  section  1362, 
Revised  Statutes).  The  grade  was  revived  by  the  act  of 
March  2, 1899  (30  Stat.,  995),  repeated  in  the  Navy  appro* 
priation  act  of  March  3, 1899  (30  Stat.,  1045),  as  follows: 

"  The  President  is  hereby  authorized  to  appoint,  by  selec- 
tion and  promotion,  an  Admiral  of  the  Navy,  who  shall  not  be 
placed  upon  the  retired  list  except  upon  his  own  application; 
and  whenever  such  office  shall  be  vacated  by  death  or  other- 
wise the  office  shall  cease  to  exist." 

The  secretary  to  the  Admiral  is  not  a  commissioned  officer, 
but  is  a  personal  appointee  of  the  Admiral.  (19  Op.  Att.  Gen., 
589.)  The  position  was  necessarily  in  abeyance  until  the  grade 
of  admiral  was  revived.  I  am  of  opinion,  however,  aud  hold 
that  when  the  grade  was  revived  the  provisions  of  law  relating 
to  the  secretary  to  the  Admiral  became  again  operative.  Not 
being  a  commissioned  officer,  his  pay  is  not  affected  by  the 
navy  personnel  act.  I  have,  therefore,  the  honor  to  advise 
you  that  Mr.  Crawford  is  entitled  to  compensation  as  secretary 
to  the  Admiral  at  the  rate  of  $2,500  per  annum  and  the  allow- 
ances of  a  lieutenant  in  the  Navy,  from  the  date  of  accepting 
his  appointment. 


FEES  OP   UNITED  STATES  COMMISSIONERS  IN 
CHINESE  EXCLUSION  CASES. 

A  United  States  commissioner  who  has  acquired  jurisdiction  of  a  Chinese 
exclusion  case  is  not  entitled,  for  hearing  and  deciding  such  case,  to  a 
fee  for  attending  to  a  reference  of  such  case  under  a  general  order  of 
the  district  court  purporting  to  refer  such  oases  to  him  as  a  "refer- 
ence of  a  litigated  matter"  under  the  act  of  May  28. 1896  the  district 
court  not  having  jurisdiction  of  the  case. 

(Decision  by  Comptroller  Tracewell,  April  30, 1900.) 

The  Auditor  for  the  State  and  other  Departments  in  the  set- 
tlement of  the  account  of  Charles  H.  Lednum,  United  States 
commissioner  for  the  northern  district  of  Texes,  for  the  quar- 
ter ending  December  31, 1899,  disallowed  a  per  diem  fee  of  $3, 
claimed  by  the  commissioner  in  the  case  of  Joe  Hung  Hay,  a 
Chinese  person  charged  with  violation  of  Chinese  exclusion 
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acts,  as  "  for  attending  to  a  reference  in  a  litigated  matter  in 
a  civil  cause  at  law  *  *  *  in  pursuance  of  an  order  of 
court,"  under  clause  15  of  section  21  of  the  act  of  May  28, 1896 
(29  Stat,  184,  185). 

From  this  disallowance  the  commissioner  appeals,  and  in 
support  of  his  claim  propounds  an  order  of  the  United  States 
district  court  for  that  district,  which  reads  as  follows: 

"  Ordered,  That  in  all  cases  in  this  district  where  a  China- 
man, or  person  of  Chinese  descent,  is  brought  before  a  United 
States  commissioner  charged  with  being  unlawfully  within  the 
limits  of  the  United  States  the  issue  in  said  case  be,  and  the 
same  is  hereby,  referred  to  the  said  commissioner  before  whom 
said  Chinaman,  or  person  of  Chinese  descent,  is  brought  as  a 
reference  in  a  litigated  matter,  in  a  civil  cause  at  law,  for  his 
determination  and  judgment." 

It  is  seen  that  this  is  a  general  order  and  does  not  refer  pri- 
marily to  the  case  of  Joe  Hung  Hay,  in  which  the  per  diem 
now  claimed  was  charged. 

In  EeacocWs  Case  (4  Comp.  Dec,  443)  it  was  held  that  cases 
against  Chinese  persons  found  unlawfully  in  the  United  States 
were  civil  causes  at  law,  and  that  the  commissioner  was  enti- 
tled to  the  fee  of  $3  for  attending  to  a  reference  therein  under 
the  order  of  the  court,  but  the  cases  in  which  this  fee  was 
charged  in  Mr.  Heacock's  account  were  pending  in  the  district 
court  and  were  referred  to  him  specifically  to  take  testimony 
and  report  the  same  with  his  findings  to  the  court  for  its 
action,  and  that  is  the  manifest  intent  of  the  clause  of  section 
21  of  the  act  of  May  28, 1896,  hereinbefore  referred  to. 

Mr.  Lednum's  account  shows  that  in  the  case  of  Joe  Hung 
Hay  he  took  the  complaint,  issued  the  warrant  of  arrest,  heard 
the  case,  and  discharged  the  defendant,  consequently  the  dis- 
trict court  never  had,  and  could  not  by  any  means  have  had, 
jurisdiction  of  the  case. 

When  a  commissioner  takes  jurisdiction  of  a  Chinese  exclu- 
sion case,  that  jurisdiction  is  complete  and  can  not  be  dis- 
turbed by  the  action  of  any  court.  (Hoover's  case,  6  Comp. 
Dec.,  404.) 

So  it  is  seen  that  there  are  two  insuperable  obstacles  to  the 
allowance  of  the  fee  now  claimed,  the  first  and  paramount 
reason  being:  that  the  district  court  never  had  jurisdiction  of 
the  case,  and  could  not  (and  did  not)  refer  it  to  this  commis- 
sioner, therefore  the  order  is  without  force;  and  the  other 
is  that,  even  admitting  that  the  order  has  any  force,  it  was 
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never  intended  that  the  commissioner  should  report  his  action 
to  the  court,  bat  expressly  provides  that  he  shall  determine 
and  pass  judgment,  a  power  which  he  has  under  the  statute, 
and  not  dependent  upon  nor  subject  to  any  order  of  court. 
The  disallowance  by  the  Auditor  is  approved. 


ONE  MONTH'S  EXTRA  PAY  TO  A  CONTRACTOR  FOR 
CARRYING  THE  MAILS. 

Where  a  contractor  for  transporting  the  mails  temporarily  fails  to.  per- 
form the  service  specified  in  his  contract,  the  employment  by  the 
Postmaster-General  under  the  act  of  August  3,  1882,  of  temporary 
service,  the  cost  of  which  is  charged  to  the  contractor,  operates  as  a 
waiver  of  the  breach  of  his  contract,  and  upon  discontinuance  of  his 
service  by  the  Postmaster-General  the  contractor  is  entitled  to  the 
month's  extra  pay  provided  therefor. 

(Decision  by  Comptroller  Traeewell,  May  1, 1900.) 

The  Auditor  for  the  Post-Office  Department  by  settlement 
No.  18769,  dated  April  11, 1900,  of  the  account  of  F.  8.  Smith 
for  mail  service  from  October  1  to  December  31, 1899,  under 
contract  entered  into  with  him  April  4, 1899,  found  a  balance 
due  him  of  $3.93.  Mr.  Smith  has  applied  for  a  revision  of  his 
account  by  the  Comptroller  of  the  Treasury,  and  claims  that 
he  is  entitled  to  an  additional  credit  therein  of  one  month's 
extra  pay. 

By  the  terms  of  his  contract  Mr.  Smith  stipulated  to  trans- 
port the  mail  on  route  No.  46182,  from  Sage,  Mo.,  to  Oronogo, 
Mo.,  three  times  a  week  from  July  1, 1899,  to  June  30, 1903, 
at  the  rate  of  $67.60  per  year.  On  April  26, 1899,  the  name  of 
the  first  of  these  places  was  changed  from  Sage  to  Neck.  On 
June  6, 1899,  the  Postmaster-General  issued  an  order  increas- 
ing service  to  six  times  a  week  from  July  1, 1899,  and  under 
section  3960  of  the  Revised  Statutes  a  pro  rata  allowance  for 
the  additional  service  was  made  of  $67.60,  thus  making  the 
total  compensation  for  the  service  $135.20  per  year.  On  June 
12, 1899,  under  the  act  of  May  17, 1878  (20  Stat,  62),  Mr.  Smith 
entered  into  a  subcontract  with  W.  N.  Gowing,  by  which  said 
subcontractor  stipulated  to  perform  the  service  described  for 
the  period  described  for  $110  per  year,  which  was  duly  filed  in 
the  office  of  the  Second  Assistant  Postmaster-General.  By 
order  ot  the  Postmaster-General,  No.  1767,  dated  June  24>  1899, 
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this  subcontract  was  recognized  and  notice  thereof  given  to 
the  Auditor  for  the  Post-Office  Department. 

Daring  the  month  of  December,  1899,  the  subcontractor 
having  failed  in  the  performance  of  the  service,  a  temporary 
carrier  was  employed  to  perform  the  service  from  December  1 
to  31,  and  the  cost  thereof  was  charged  to  the  contractor,  as 
provided  by  section  2  of  the  act  of  August  3,  1882  (22  Stat., 
216). 

Under  date  of  December  16,  1899,  notice  was  sent  to  the 
contractor  of  his  failure  to  perform  the  service,  and  that  the 
employment  of  .temporary  service,  the  cost  of  which  would  be 
charged  to  him,  had  been  authorized;  and  he  *  as  further  noti- 
fied that  unless  he  promptly  put  the  service  into  operation  he 
would  be  declared  a  failing  contractor  and  that  the  service 
would  be  relet  at  his  expense.  But  instead  of  pursuing  this 
course,  by  order  of  the  Postmaster-General  dated  December 
26,  1899,  the  service  of  the  contractor  was  discontinued,  to 
take  effect  December  31, 1899,  "without  allowance  of  a  month's 
extra  pay." 

The  allowance  of  one  month's  extra  pay  is  claimed  by  the 
contractor  under  the  following  provision  in  the  contract  en- 
tered into  with  him : 

"It  is  hereby  stipulated  and  agreed  by  the  said  contractor 
and  his  sureties  that  the  Postmaster-General  may  discontinue 
or  extend  this  contract,  change  the  schedule  and  termini  of  the 
route,  and  alter,  increase,  decrease,  or  extend  the  service,  in 
accordance  with  law,  he  allowing  not  to  exceed  a  pro  rata 
increase  of  compensation  for  any  additional  service  thereby 
required;  and,  in  case  of  decrease,  curtailment,  or  discontinu- 
ance of  service,  as  a  full  indemnity  to  said  contractor,  one 
month's  extra  pay  on  the  amount  of  service  dispensed  with, 
and  not  to  exceed  a  pro  rata  compensation  for  the  service 
retained;  but  no  increase  of  compensation  shall  be  allowed 
for  a  change  of  service  not  amounting  to  an  increase,  nor  indem- 
nity of  month's  extra  pay  for  any  change  of  service  not  involv- 
ing a  decrease  of  service." 

The  particular  terms  of  this  provision  which  are  material  to 
this  case,  when  separated  from  those  terms  which  ace  not  mate- 
rial thereto,  are  as  follows: 

•  •  •  "The  Postmaster-General  may  discontinue  *  *  • 
this  contract,  *  *  *  he  allowing,  *  *  *  as  a  full  in- 
demnity to  said  contractor,  one  month's  extra  pay."    •    •    • 

The  provision  for  the  discontinuance  of  "this  contract" 
means,  without  doubt,  the  discontinuance  of  the  service  for 
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the  performance  of  which  the  contract  provides.  So  inter- 
preted, these  terms  are  clear  and  explicit,  and  the  service  hav- 
ing been  discontinued,  prima  facie  the  contractor  is  entitled 
to  one  month's  extra  pay. 

Substantially  the  same  provisions  are  contained  in  section 
788  of  the  Postal  Laws  and  Regulations. 

The  reason  for  discontinuing  the  service  provided  for  by  this 
contract  is  stated  by  the  Postmaster-General  in  a  communica- 
tion dated  April  25, 1900,  as  follows: 

"  It  was  subsequently  ascertained  that,  owing  to  a  change 
made  in  another  route  (No.  45861),  Brest  to  Carthage,  Mo.,  on 
November  6, 1899,  the  office  of  Neck  could  be  supplied  on  that 
route,  and  an  order  was  issued  December  26, 1899,  to  supply 
Neck  on  route  45861  from  January  1, 1900.  This  rendered  the 
service  on  route  46182  unnecessary,  and  an  order  was  issued 
on  the  same  date  terminating  the  recognition  of  the  subcon- 
tract of  Mr,  G owing  from  November  30, 1899,  the  date  of  his 
last  trip,  and  discontinuing  the  service  from  December  31, 1899, 
without  allowance  of  one  month's  extra  pay,  the  contractor 
not  being  in  the  performance  of  the  service." 

It  is  understood  by  this  statement  that  by  including  the 
post-office  at  Neck  in  a  route  already  established,  and  discon- 
tinuing the  service  thereto  under  the  contract  with  Mr.  Smith, 
the  Government  saved  the  amount  which  it  would  have  cost 
to  continue  the  latter  service,  and  that  therefore  the  change 
was  made  in  the  interest  of  the  Government. 

The  Postmaster-General  further  says: 

"  Section  788,  Postal  Laws  and  Regulations,  provides  that 
the  Postmaster-General  may  discontinue  service  on  any  route 
whenever  the  public  interests,  in  his  judgment,  shall  so  require, 
he  allowing  as  full  indemnity  to  the  contractor  one  month's 
extra  pay.  In  the  note  following  this  section  reference  is  made 
to  the  Garfielde  Case  (11  Ct.  CI.,  322;  93  U.  8.,  242),  stating 
that  the  one  month's  extra  pay  provided  to  be  paid  by  this 
section  is  the  full  measure  of  the  contractor's  damage  for  the 
Postmaster-General's  refusal  to  let  the  contract  be  carried  into 
effect.  In  the  order  of  December  26, 1899,  issued  by  the  De- 
partment, it  was  held  that,  as  the  contractor  was  not  in  the 
performance  of  the  service  at  that  time,  there  could  be  no  dam- 
ages sustained  by  him,  and  he  was  not,  therefore,  entitled  to 
any  indemnity  for  the  refusal  of  the  Department  to  let  his 
contract  continue  for  the  full  term." 

The  failure  by  the  contractor  in  this  case  to  perform  the 
service  which  he  had  stipulated  to  perform  undoubtedly  con- 
stituted a  breach  of  the  terms  of  his  contract.    Ordinarily, 
22184— Vol.  6 53 
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the  failure  by  one  party  to  perform  his  part  of  the  agreement 
will  discharge  the  other  party  from  the  performance  of  his 
part  But  the  parties  to  a  contract  may  make  provision  for 
the  waiver  of  a  breach,  or  they  may  take  snch  action  as  will 
operate  as  a  waiver. 

The  act  of  August  3, 1882  (22  Stat,  216),  contains  the  fol- 
lowing provisions: 

"Sec.  2.  Whenever  a  contractor  for  postal  service  fails  to 
commence  proper  service  under  the  contract,  or,  having  com- 
menced service,  fails  to  continue  in  the  proper  performance 
thereof,  the  Postmaster-General  may  employ  temporary  serv- 
ice on  the  route,  at  a  rate  of  pay  per  annum  not  exceeding  the 
amount  of  the  bond  required  to  accompany  proposals  for  serv- 
ice on  such  route,  as  specifisd  in  the  advertisement  of  the 
route,  or  at  not  exceeding  pro  rata  of  such  bond,  in  cases 
where  service  shall  have  been  ordered  to  be  increased,  reduced, 
curtailed,  or  changed,  subsequent  to  the  execution  of  the  con- 
tract :  The  cost  of  such  temporary  service  to  be  charged  to  the 
contractor,  and  to  continue  until  the  contractor  commences  or 
resumes  the  proper  performance  of  service,  or  until  the  route 
can  be  relet,  as  now  provided  by  law,  and  service  commenced 
under  the  new  award  of  contract.7' 

These  provisions  of  law  must  be  considered  as  constituting 
a  part  of  the  contract  entered  into  by  the  parties  in  this  case. 
( Walker  v.  Whitehead,  16  Wall.,  314.)  They  provide  specifically 
for  the  contingency  under  consideration,  and  have  been  fully 
executed  by  the  Postmaster-General  and  the  Auditor  by  the 
employment  of  temporary  service  and  by  the  charging  of  the 
cost  thereof  to  the  contractor. 

Moreover,  on  January  30, 1900,  the  Second  Assistant  Post- 
master-General certified  to  the  Auditor  as  follows: 

"  I  hereby  certify  that  the  mails  have  been  carried  in  accord- 
ance with  contract,  or  orders,  on  routes  stated  herein  by  num- 
bers in  Missouri,  without  any  failures  or  delinquencies,  so  for 
as  shown  by  returns  received,  for  the  quarter  ended  December 
31, 1899,  •  •  •  46,182." 

In  view  of  these  facts  I  think  there  can  be  no  doubt  that  the 
breach  of  contract  in  this  case  was  properly  and  lawfully 
waived  by  the  action  of  the  Postmaster-General,  and  that  the 
contract  must  now  be  construed  as  if  no  breach  had  occurred. 
(6  Oomp.  Dec.,  708.) 

It  is  also  to  be  observed  that  the  contract  contains  a  separate 
provision  for  the  annulment  of  the  contract  by  the  Postmaster- 
General,  or  the  imposition  of  forfeitures,  in  his  discretion,  for 
failure  of  the  contractor  to  perform  service  and  for  other  causes. 
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This  provision  is  entirely  distinct  from  the  provision  for  dis- 
continuing the  service,  which  may  be  exercised  whenever  it  is 
to  the  interest  of  the  Government,  without  default  on  the  part 
of  the  contractor. 

The  question  might  arise  in  this  case  whether  the  provision 
for  one  month's  extra  pay  should  be  construed  to  be  a  provi- 
sion for  a  penalty,  and  therefore  as  making  provision  for  the 
payment  of  the  amount  of  damages  actually  incurred  only;  or 
to  be  a  provision  for  liquidated  damages,  and  so  payable  with- 
out regard  to  the  amount  of  the  actual  damages.  Where  the 
amount  stipulated  to  be  paid  as  compensation  for  damages  is 
so  disproportionate  to  any  damage  which  might  be  sustained 
as  to  be  unconscionable  or  manifestly  unreasonable,  the  courts 
will  presume  that  it  was  not  the  intention  of  the  parties  to 
consider  it  as  liquidated  damages.  But  ordinarily  the  parties 
themselves  are  the  best  judges  of  the  circumstances  attending 
their  undertakings,  and  where  it  is  clear  that  it  was  their  inten- 
tion to  fix  the  amount  as  liquidated  damages  their  intention 
must  prevail,  for  it  is  the  duty  of  the  court  to  enforce  the  con- 
tract made  by  the  parties  themselves  and  not  to  make  a  new 
one  for  them.  (See  Jacquith  v.  Hudson,  5  Mich.,  123,  and  Dtcinel 
v.  Brawn,  54  Mo.,  468.) 

The  intention  of  the  parties  to  this  contract  to  fix  one 
month's  extra  pay  as  compensation  for  actual  damages  appears 
to  be  free  from  doubt.  In  the  case  of  Qarfielde  v.  United  States 
(93  U.  S.,  246),  which  is  cited  by  the  Postmaster-General,  Gar- 
iielde  had  made  a  proposal  to  convey  the  mails  over  a  route 
described  for  an  anntial  sum  specified,  beginning  July  1, 1874. 
The  Postmaster-General  accepted  his  proposal;  but  on  April 
18, 1874,  more  than  two  months  prior  to  the  time  at  which 
service  was  to  begin,  his  proposal  was  "suspended"  by  the 
Postmaster-General.  The  Supreme  Court,  referring  to  certain 
instructions  promulgated  by  the  Postmaster-General  relating 
to  contracts  for  carrying  the  mails,  which  contained  a  provi- 
sion for  the  allowance  of  one  month's  extra  pay  to  a  contractor 
upon  the  discontinuance  of  service,  similar  to  the  provision  in 
the  contract  in  this  case,  said : 

"  An  indemnity  agreed  upon  as  the  amount  to  be  paid  for 
cancelling  a  contract  must,  we  think,  afford  the  measure  of 
damages  for  illegally  refusing  to  award  it." 

I  think,  therefore,  that  the  contractor,  both  on  principle  and 
authority,  is  entitled  to  the  one  month's  extra  pay  provided 
for  in  the  contract  made  with  him. 
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LEAVES  OF  ABSENCE  OF  EMPLOYEES  ATTENDING 
INSPECTIONS  OF  THE  NATIONAL  GUARD. 

Under  section  4  of  the  act  of  March  1, 1889,  employees  of  the  Government 
Printing  Office  who  are  members  of  the  National  Guard  are  not  en- 
titled to  leaves  of  absence  without  loss  of  pay  while  attending  inspec- 
tions of  that  organization,  an  inspection  not  being  a  "  parade  "  within 
the  meaning  of  that  section. 

(Comptroller  Traeewell  to  the  Public  Printer,  May  5,1900.) 

I  have  received  your  letter  of  the  3d  instant,  in  which  you 
inclose  a  copy  of  General  Orders,  No.  29,  issued  from  head- 
quarters District  of  Columbia  Militia,  December  5, 1899. 

You  ask  whether  under  the  provisions  of  section  49  of  the 
act  of  March  1, 1889  (25  Stat.,  772),  you  are  authorized  to  pay 
employees  of  your  office  for  the  time  they  are  absent  from  their 
duties  under  this  order. 

That  section  is  as  follows: 

"  That  all  officers  and  employees  of  the  United  States  and  of 
the  District  of  Columbia  who  are  members  of  the  National 
Guard  shall  be  entitled  to  leave  of  absence  from  their  respec- 
tive duties  without  loss  of  pay  or  time  on  all  days  of  parade  or 
encampment  ordered  or  authorized  under  the  provisions  of 
this  act." 

The  general  orders  direct: 

"  VIII.  Quarterly  inspections  will  be  made  by  the  assistant 
of  the  heads  of  the  several  staff  departments.  *  *  *  In- 
spections will  be  made  during  the  first  week  of  December, 
March,  June,  and  September.    •    •    • 

IX.  The  first  inspection  under  this  order  will  be  held  in 
January,  1900/' 

Under  date  of  April  30, 1900,  the  adjutant-general  of  the 
District  of  Columbia  militia  writes  to  you  as  follows: 

"It  has  come  to  my  notice  that  the  men  who  attended  the 
semiannual  inspection  were  not  allowed  pay  for  the  time  nec- 
essarily absent  from  their  duties  in  the  Government  Printing 
Office.  I  enclose  for  your  consideration  a  copy  of  General 
Orders,  No.  29, 1899,  ordering  the  men  in  question  to  appear 
for  inspection.  As  it  is  absolutely  impossible  in  military  usage 
to  inspect  a  body  of  troops  without!  parading  them  previous 
to  and  for  this  purpose,  I  respectfully  submit  that  although 
the  word  'parade'  was  not  used,  in  effect  General  Orders, 
No.  29, 1899,  makes  a  parade  in  fact  and  in  name  absolutely 
necessary." 

If  this  were  a  new  question,  much  weight  might  be  given  to 
the  contention  of  the  adjutant-general  as  to  the  meaning  of 


Digitized  byLjOOQlC 


LEAVES   OF   ABSENCE.  837 

the  statute,  but  a  prior  decision  of  this  office  on  a  similar  ques- 
tion appears  to  have  given  a  different  construction.  On  June 
9,  1894,  in  answering  an  inquiry  from  the  Public  Printer 
whether  employees  of  his  office  were  entitled  to  absence  with- 
out loss  of  pay  or  time  while  performing  military  duty  under 
General  Orders,  No.  5,  Headquarters  District  of  Columbia 
Militia,  dated  April  17, 1894,  First  Comptroller  Bowler  said: 

"In  reply  thereto  I  would  state  that  in  the  absence  of  any 
information  other  than  that  contained  in  the  language  of  said 
General  Orders,  No.  5,  which  reads:  'The  annual  inspection 
and  muster  of  the  National  Guard  will  be  made  as  follows:'  I 
am  of  the  opinion  that  the  reasons  given  in  the  opinion  of  the 
Attorney-General  of  September  29, 1893,  for  not  allowing  leaves 
of  absence  with  pay  or  without  loss  of  time,  when  the  troops 
of  the  National  Guard  were  called  out  for  parade  for  rifle  prac- 
tice, apply  to  the  present  case,  and  therefore  leaves  of  absence 
without  loss  of  pay  or  time,  on  the  occasion  of  the  inspection 
and  muster  referred  to  by  said  General  Orders,  No.  5,  are 
unauthorized." 

In  the  opinion  referred  to  (20  Op.  Att.  Gen.,  669),  Attorney- 
General  Olney ,  after  quoting  the  general  order  that "  the  troops 
of  the  National  Guard  will  parade  for  rifle  practice  as  follows, 
etc.,"  and  section  49  of  the  act  of  March  1, 1889,  supra,  said: 

"The  inquiry  involves  the  ascertainment  of  the  sense  in 
which  the  term  parade  is  employed  in  the  act  of  Congress. 

44  From  the  dictionaries  we  learn  that  etymologically  it  is 
formed  from  paratus,  and  was  applied  to  the  ground  prepared 
for  the  assembly  of  troops,  and  that  a  secondary  meaning  was 
the  assembly  itself  that  was  held  on  the  ground.  In  the  mili- 
tary art  it  has  acquired  varied  but  definite  significations. 

44  For  the  present  purpose  it  is  important  to  ascertain  rather 
what  the  term  does  not  than  what  it  does  embrace. 

44 Section  41  provides  'that  the  commanding  general  shall 
prescribe  such  stated  drills  and  parades  as  he  may  deem  neces- 
sary; •  •  •  that  he  may  order  out  any  portion  of  the 
National  Guard  for  such  drills,  inspections,  parades,  escort,  or 
other  duties  as  he  may  deem  proper;  that  the  commanding 
officer  of  any  regiment  •  •  •  may  also  assemble  his  com- 
mand, or  any  part  thereof,  in  the  eveuing  for  drill  instruction 
or  other  business;  *  *  *  but  no  parade  shall  be  performed 
*    *  '  *    without  the  permission  of  the  commanding  general.' 

"From  which  it  would  seem  to  be  clear  that  to  the  terms 
drill,  parade,  inspection,  and  instruction  distinct  and  separate 
meanings  attach,  and  that  parade  can  not  be  held  to  embrace 
the  service  or  duty  signified  by  either  of  the  other  terms. 

444 Rifle  practice'  is  certainly  embraced  within  the  terms 
4 drill'  or  4 instruction,'  or  else  it  falls  within  the  general  ex- 
pression of 4  other  duties.'    It  can  not,  with  any  regard  to  pro- 
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priety  of  expression,  be  termed  a  parade  or  an  encampment; 
and  hence  I  am  of  the  opinion  that  employes  of  the  United 
States  who  are  members  of  the  National  Guard  are  not  en- 
titled to  leave  of  absence  from  their  respective  duties  withoat 
loss  of  pay  or  time  in  order  to  engage  in  rifle  practice,  even 
although  in  the  general  orders  of  the  commanding  general  of 
the  militia  such  rifle  practice  may  be  called  a  parade." 

I  see  nothing  in  the  question  as  now  presented  to  cause  me 
to  change  the  construction  given  to  the  act  in  the  foregoing 
opinion  and  decision,  which  I  think  apply  to  the  present  case, 
and  I  am  therefore  of  the  opinion  and  so  decide  that  you  are 
not  authorized  to  pay  employees  of  your  office  for  the  time  they 
were  absent  from  their  duties  under  the  order  named  by  you. 


DAMAGES  EBSULTING  FROM  AN  EXPLOSION  OF 
DYNAMITE  IN  THE  PERFORMANCE  OF  A  CON- 
TRACT. 

Under  a  provision  in  a  contract  for  the  construction  of  a  pier,  that  the 
United  States  would  pay  the  actual  cost  of  removing  any  wrecks  of 
vessels  obstructing  the  work,  the  cost  of  repairing  damages  to  the 
plant,  etc.,  resulting  from  an  explosion  of  dynamite,  caused  by  care- 
less handling,  is  not  a  part  of  the  actual  cost  of  removing  such  wreck. 

(Assistant  Comptroller  Mitchell  to  Major   Clinton  B.   Sears, 
U.  8.  A.,  May  7, 1900.) 

I  have  received  your  letter  of  the  19th  ultimo,  presenting  a 
claim  of  Messrs.  King  &  Steele  for  $821.01,  for  an  alleged  part 
of  the  cost  of  removing  a  certain  wreck  necessary  before  the 
construction  of  a  pier  in  the  Dulnth  ship  canal. 

In  your  letter  you  say: 

"This  claim  is  an  extraordinary  and  peculiar  one,  having 
arisen  in  the  execution  of  a  contract  between  the  United 
States  and  King  &  Steele  for  the  construction  of  the  sub- 
structure of  the  south  pier,  D ninth  ship  canal.  Paragraph  85 
of  the  specifications  which  form  a  part  of  said  contract  pro- 
vides essentially  that  the  actual  cost  of  the  removing  of  a  cer- 
tain wreck  should  be  paid  for  by  the  United  States.  In  due 
course,  while  this  wreck  was  being  removed,  an  accident 
occurred  by  which  considerable  property  of  the  contractors 
was  damaged,  and  three  persons  were  killed,  whose  funeral 
expenses  were  paid  for  by  the  contractors,  presumptively  tQ 
save  themselves  from  further  claims  for  damages,  which  might 
have  made  the  total  cost  much  greater.  The  account  herewith 
covers  what  was  certainly  '  actual  cost  incurred  in  the  execu- 
tion of  the  work,'  and  I  believe  it  to  be  correct  and  just,  and 
should  be  paid." 
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The  contract  under  which  this  work  is  done  has  not  been 
presented,  but  paragraph  85  of  the  specifications,  you  say,  is  as 
follows: 

"Wrecks.  In  case  wrecks  of  vessels  are  encountered  they 
will  be  removed  by  the  contractor,  the  actual  cost,  if  any,  to 
be  paid  for  by  the  United  States.  There  are  pieces  of  a  cer- 
tain vessel  not  far  from  the  site  for  the  new  pier,  but,  it  is 
believed,  not  in  the  way." 

It  appears  that  while  in  the  process  of  removing  a  certain 
wreck,  an  explosion  of  dynamite  occurred,  resulting  in  the 
death  of  three  men,  the  destruction  of  a  portion  of  the  plant, 
and  a  material  injury  to  other  portions. 

It  appears  from  the  correspondence  that  this  explosion  was 
due  to  the  careless  handling  of  the  dynamite.  The  bill  in 
question  is  for  the  funeral  expenses  of  the  three  men  who  were 
killed,  which  was  paid  by  the  contractors;  the  replacement  of 
a  portion  of  the  plant  which  was  entirely  destroyed;  and  the 
repair  of  other  portions  which  were  materially  injured. 

My  decision  is  requested  as  to  whether  this  bill  maybe  paid 
as  part  of  the  actual  cost  of  removing  the  wreck. 

In  reply  I  have  to  say  that,  from  the  language  of  the  specifi- 
cation above  quoted,  I  am  of  the  opinion  that  the  expenses 
above  mentioned  are  not  within  the  scope  or  contemplation  of 
the  contract.  By  that  provision  in  the  specifications  of  the 
contract,  the  United  States  did  not  become  insurers  of  the 
plant  used,  or  of  the  employees  of  the  contractors  engaged 
upon  the  work.  The  damages  were  too  remote,  and  were  not 
a  necessary  part  of  the  direct  cost  of  doing  the  work,  and  the 
bill  should  not  be  paid. 

INTERNAL-REVENUE  TAX  ON  SALES  OF  CIGARS. 

Where  it  is  doubtful  which  of  two  rates  of  taxation  is  imposed  by  a  pro- 
vision in  a  statute,  that  construction  is  to  be  adopted  which  is  most 
favorable  to  the  taxpayer. 

Sales  of  cigars  made  by  a  firm  are  not  sales 'of  cigars  by  a  partner  who 
suooeeds  to  such  firm,  within  the  meaning  of  section  4  of  the  act 
of  June  13,  1898,  which  provides  that  the  special  tax  on  tobacco 
dealers  and  manufacturers  shall  be  computed  "on  the  basis  of  the 
annual  sales  for  the  preceding  fiscal  year." 

{Decision  by  Comptroller  Tracetvellj  May  0, 1900.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification,  a  decision  making  an 
original  construction  of  a  statute. 
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On  June  27, 1898,  Charles  A.  Viemeister  purchased  a  special 
tax  stamp  of  $12  on  the  business  of  a  manufacturer  of  cigars 
at  Brooklyn,  N.  Y.,  for  the  fiscal  year  beginning  July  1, 1898. 
He  now  claims  a  partial  redemption  thereof,  on  the  ground 
that  he  was  liable  to  a  tax  of  $6  only. 

The  claim  was  allowed  by  the  Commissioner  of  Internal 
Ee venue,  who,  in  his  finding  of  facts,  among  other  facts,  finds 
the  following : 

"  That  the  claimant  was  not  engaged  in  said  business  during 
the  whole  of  the  preceding  fiscal  year." 

"That  his  sales  of  cigars,  as  a  member  of  a  firm,  and  indi- 
vidually, during  said  preceding  fiscal  year  were  as  follows: 

By  firm  of  Viemeister  &  Schultze,  from  August  1, 1897,  to  March 
5,1898 68,077 

By  Chas.  A.  Viemeister,  successor  to  the  above  firm,  from  March 
5,  1898,  to  June  30,  1898 74,920 

Total 142,997 

Section  4  of  the  act  of  June  13, 1898  (30  Stat,  450, 451),  con- 
tains the  following  provisions: 

"That  from  and  after  July  first,  eighteen  hundred  and 
ninety-eight,  special  taxes  on  tobacco  dealers  and  manufactur- 
ers shall  be  and  hereby  are  imposed  annually  as  follows,  the 
amount  of  such  annual  taxes  to  be  computed  in  all  cases  on  the 
basis  of  the  annual  sales  for  the  preceding  fiscal  year: 

"  Manufacturers  of  cigars  whose  annual  sales  do  not  exceed 
one  hundred  thousand  cigars  shall  each  pay  six  dollars. 

"  Manufacturers  of  cigars  whose  annual  sales  exceed  one 
hundred  thousand  and  do  not  exceed  two  hundred  thousand 
cigars  shall  each  pay  twelve  dollars." 

Referring  to  the  foregoing  facts  and  citing  the  case  of  United 
States  v.  Olab  (99  U.  S.,  225),  the  Auditor,  in  reporting  bis 
decision,  says : 

uChas.  A.  Viemeister,  one  of  the  members  of  the  firm  of 
Viemeister  &  Schultze,  succeeded  to  and  carried  on  the  busi- 
ness of  Viemeister  &  Schultze,  and  if  the  special  tax  imposed 
by  the  act  of  June  13;  1898,  had  been  in  operation  at  that 
time,  he  should  have  continued  the  business  under  the  special 
tax  stamp  of  Viemeister  &  Schultze.  If  it  is  the  same  busi- 
ness up  to  the  end  of  the  fiscal  year,  it  is  the  same  business 
the  succeeding  year,  and  I  have  decided  that  in  computing  the 
tax  it  should  be  computed  on  all  the  business  done  in  the  pre- 
ceding year,  which  was  142,997  cigars.  Therefore  there  is 
nothing  due  to  Chas.  A.  Viemeister,  and  his  claim  is  disal- 
lowed." 
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In  the  case  of  United  States  v.  Glab,  supra,  it  was  held  that 
where  a  special  tax  on  the  business  of  brewing  had  been  paid 
by  a  firm  of  brewers,  which  before  the  expiration  of  the  year 
was  dissolved  by  the  retirement  of  one  partner,  the  other  may 
carry  on  the  same  trade  or  business  at  the  same  place  for  the 
remainder  of  the  year,  without  again  paying  such  tax  or  any 
part  thereof.  And  the  Auditor  appears  to  be  of  the  opinion 
that,  following  this  decision,  the  business  of  Viemeister  & 
Schultze,  of  which  firm  Oharles  A.  Viemeister  was  a  partner, 
during  the  first  portion  of  the  fiscal  year  beginning  July  1, 
1897,  and  the  business  of  Charles  A.  Viemeister,  as  successor 
to  that  firm,  during  the  remaining  portion  of  that  fiscal  year, 
should  be  considered  the  same  business,  and  that  the  sales 
made  by  them  during  the  whole  of  that  year  should  be  the 
basis  of  computing  the  tax  to  be  paid  by  Oharles  A.  Viemeister 
for  the  following  fiscal  year.    The  Auditor  says: 

"  If  it  is  the  same  business  up  to  the  end  of  the  fiscal  year, 
it  is  the  same  business  the  succeeding  year." 

But  I  think  it  is  clear  that  the  tax  is  not  imposed  on  the 
business,  but  on  the  person  carrying  it  on.  The  statute  pro- 
vides for  "  special  taxes  on  tobacco  dealers  and  manufacturers." 
And  the  provision  for  computing  the  tax  on  the  basis  of  the 
"  annual  sales  for  the  preceding  fiscal  year,"  must  therefore 
refer  to  the  annual  sales  of  the  dealer  or  manufacturer  liable 
to  the  tax.  Therefore  where  the  business  of  a  firm  had  been 
purchased  by  a  person  not  a  member  of  the  firm,  it  would 
hardly  be  contended  that  his  tax  for  the  succeeding  year  should 
be  computed  on  the  joint  sales  of  himself  and  his  predecessors 
during  the  preceding  year,  although  it  would  be  the  same 
business. 

But  if,  under  the  decision  of  the  Supreme  Court,  supra,  a 
member  of  the  firm  who  purchases  the  business  and  carries  it 
on  as  the  successor  of  the  firm  is  to  be  regarded  as  the  same 
person  as  the  firm,  the  result,  in  this  case,  is  substantially  the 
same. 

It  is  provided  by  section  3241,  Revised  Statutes,  that  the 
wife  or  child  of  a  decedent  who  has  paid  a  special  tax,  or  his 
executors,  etc.,  may  carry  on  the  business  in  the  same  place  for 
the  residue  of  the  period  for  which  the  tax  was  paid,  without 
the  payment  of  any  additional  tax.  It  is  also  provided  therein 
that  a  person  may  remove  his  business  from  one  place  to 
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another  without  the  payment  of  any  additional  tax.    Referring 
to  these  provisions  the  court  said : 

"Enough  appears  in  those  provisions  to  show  beyond  all 
controversy  that  it  is  not  the  policy  of  the  legislative  depart- 
ment of  the  Government  to  require  the  honest  manufacturer 
to  pay  the  special  tax  twice." 

This  language  of  the  court,  which  was  applied  to  the  firm 
which  paid  the  tax  and  its  succeeding  partner  as  one  manu- 
facturer, clearly  implies  that  they  are  to  be  regarded  as  one 
person  within  the  meaning  of  the  provision  of  the  statute 
under  consideration  in  that  case.  But  it  does  not  necessarily 
follow  that  they  would  be  regarded  as  one  person  within  the 
meaning  of  another  provision  of  the  statute.  It  is  to  be 
observed  that  in  the  case  under  consideration  by  the  court 
the  effect  of  regarding  the  firm  and  the  succeeding  partner  as 
one  person  was  to  exempt  the  succeeding  partner  from  the 
payment  of  an  additional  tax.  This  construction  is  in  harmony 
with  the  well-established  principle  that,  where  there  is  a  doubt 
as  to  the  liability  to  taxation,  "the  construction  is  in  favor  of 
the  exemption."  ( United  States  v.  Isham,  17  Wall.,  496,  504.) 
But  in  the  pending  case  the  effect  of  regarding  the  firm  and 
the  succeeding  partner  as  one  person  would  be  to  enlarge  the 
basis  of  the  tax  for  the  succeeding  year,  and  so  increase  the 
tax  to  be  imposed  on  the  succeeding  partner.  This  would  be 
contrary  to  the  converse  of  the  foregoing  principle,  namely, 
that  "a  tax  can  not  be  imposed  without  clear  and  express 
words  for  that  purpose."  ( United  States  v.  Isham,  supra.)  Or 
as  was  said  in  the  case  of  Hartranft  v.  Wiegnumn,  "duties  are 
never  imposed  on  the  citizen  upon  vague  or  doubtful  interpre- 
tations." (121  U.  &•,  609,  616.)  See  also  Merritt  v.  Welsh  (104 
U.  S.,  694,  702). 

I  am  therefore  of  opinion  that  the  sales  made  by  Viemeister 
&  Schultze  should  not  be  included  in  the  sales  made  by  Vie- 
meister alone  as  the  basis  for  computing  the  tax  to  be  paid  by 
the  latter. 

The  decision  of  the  Auditor  is  disapproved. 
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PUBLIC  BUILDINGS, 

A  lock  and  dam  to  be  constructed  on  the  Upper  White  River,  Arkansas,  are 
not  a  public  building,  within  the  meaning  of  section  355,  Revised  Stat- 
utes, which  prohibits  the  expenditure  of  public  money  on  any  site  or 
land  purchased  by  the  United  States  for  the  purpose  of  erecting 
thereon  any  public  building  "until  the  consent  of  the  legislature  of 
the  State  in  which  the  land  or  site  may  be  to  such  purchase  has  been 
given." 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  May 

9,  1900.) 

I  have  received  your  letter  of  the  24th  ultimo  as  follows: 

"I  have  the  honor  to  transmit  herewith  a  letter  from  the 
Acting  Attorney-General,  dated  March  27, 1900,  in  the  matter 
of  the  acquirement  by  the  Government  of  certain  land  neces- 
sary for  the  construction  of  Lock  and  Dam  No.  1,  on  the 
Upper  White  River,  Arkansas,  authorized  by  the  river  and 
harbor  act  of  March  3, 189!>. 

''As  will  be  seen  from  the  endorsement  of  the  Chief  of 
Engineers,  U.  8.  Army,  on  the  letter  above  referred  to,  the 
title  to  said  land  has  been  vested  in  the  United  States  and 
payment  made  therefor,  but  it  appears  that  there  is  no  law  of 
the  State  of  Arkansas  ceding  jurisdiction  to  the  Government 
over  this  particular  land,  and  no  law  giving  the  general  con- 
sent of  the  State  to  the  purchase  of  land  by  the  Government 
for  public  purposes. 

"Section  355,  Revised  Statutes,  provides  that  no  public 
money  shall  be  expended  upon  any  site  or  land  purchased  by 
the  United  States  for  the  purpose  of  erecting  thereon  any 
armory,  arsenal,  fort,  fortification,  or  other  public  buildings  of 
any  kind  whatever,  until  the  consent  of  the  legislature  of  the 
State  in  which  the  land  or  site  may  be  to  such  purchase  has 
been  given. 

"In  accordance  with  the  recommendation  of  the  Chief  of 
Engineers,  U.  S.  Army,  the  matter  is  submitted  to  you,  with 
request  for  decision  as  to  whether  the  money  appropriated  for 
the  construction  of  the  lock  and  dam  in  question  can  be  legally 
expended  in  such  construction,  in  advance  of  obtaining  the 
consent  of  the  legislature  contemplated  by  the  law." 

In  reply  I  have  the  honor  to  state  that  if  the  land  you  men- 
tion was  purchased  for  the  construction  of  Lock  and  Dam  No. 
1,  on  the  Upper  White  River,  Arkansas,  as  authorized  by  the 
river  and  harbor  act  of  March  3, 1899,  and  not  for  the  purpose 
of  erecting  thereon  any  armory,  arsenal,  fort,  fortification,  or 
other  public  building  of  any  kind  whatever,  the  money  appro- 
priated for  the  construction  of  the  lock  and  dam  can  be  legally 
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expended  in  such  construction  without  obtaining  the  consent 
of  the  legislature  of  Arkansas.  I  do  not  regard  the  lock  and 
dam  you  mention  as  a  public  building  within  the  meaning  of 
section  355  of  the  Revised  Statutes. 


REIMBURSEMENT  OF  THE  STATE  OF  MASSACHU- 
SETTS FOR  EXPENSES  OF  NAVAL  RESERVES 
INCURRED  PRIOR  TO  APRIL  25,  1898. 

The  State  of  Massachusetts  is  not  entitled  to  reimbursement  under  the  act 
of  March  3, 1899,  for  expenses  incurred  for  the  service  or  transporta- 
tion of  the  naval  reserves  of  the  State  prior  to  April  25, 1898,  the  date 
of  the  telegram  and  letter  of  the  Secretary  of  War  announcing  to  the 
governors  of  States  and  Territories  the  quotas  of  volunteers  to  be  fur- 
nished by  them  respectively. 

(Decision  by  Assistant  Comptroller  Mitchell,  May  10,  1900.) 

The  Auditor  of  the  War  Department  submits  the  following 
decision  for  approval,  disapproval,  or  modification : 

"In  the  examination  of  the  claim  (No.  55953)  of  the  State  of 
Massachusetts  for  reimbursement  under  the  act  of  March  3, 
1899  (30  Stat.,  1356),  the  question  arises  as  to  whether  or  not 
reimbursement  can  properly  be  made  to  said  State  for  such 
portions  of  the  expenses  represented  on  the  vouchers  filed  in 
support  of  said  claim  as  were  incurred  for  the  Massachusetts 
Naval  Brigade  prior  to  April  25, 1898. 

"The  act  of  July  8, 1898  (30  Stat.,  730),  was  passed  for  the 
purpose  of  reimbursing  the  governors  of  the  States  and  Terri- 
tories for  expenses  incurred  by  them  in  aiding  the  United 
States  to  raise  and  organize  and  supply  and  equip  the  Volun- 
teer Army  of  the  United  States  in  the  war  with  Spain.  It 
made  no  provision  whatever  for  reimbursing  them  for  expenses 
incurred  for  the  services  of  State  Naval  Reserves.  The  act  of 
March  3, 1899  (30  Stat.,  1356),  was  passed  to  amend  the  act 
of  July  8, 1898,  and  for  other  purposes. 

"  Section  3  of  the  act  of  March  3,  1899,  provides,  among 
other  things,  that  nothing  in  the  act  of  July  8, 1898,  shall  be 
so  construed  as  to  prohibit  the  reimbursement  of  the  governor 
of  any  State  or  Territory  for  reasonable  expenses  incurred  for 
the  subsistence  of  the  members  of  any  organization  of  the 
organized  naval  reserves  of  his  State  or  Territory  after  having 
been  called  out  by  the  governor  on  or  after  April  25,  1898, 
provided  that  such  organization  shall  afterwards  have  been 
accepted  into  the  Volunteer  Army  of  the  United  States.  This 
provision  contemplates  the  reimbursement  of  certain  subsist- 
ence expenses  incurred  on  or  after  April  25, 1898,  but  none 
whatever  incurred  before  said  date. 
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"  Other  provisions  of  the  act  of  March  3, 1899,  contemplate 
the  reimbursement  of  other  than  subsistence  expenses  incurred 
and  paid  by  governors  of  States  and  Territories  on  account  of 
the  naval  reserves  of  said  States  and  Territories.  These  pro- 
visions contemplate  the  allowance  and  reimbursement  of  com- 
pensation or  pay  for  the  services  or  time  of  such  officers  and 
men  of  the  naval  reserves  of  the  States  and  Territories  as 
appeared  and  remained  at  the  place  of  muster  and  who  were 
afterwards  received  into  the  service  of  the  United  States,  for 
the  period  between  the  date  of  assembly  at  the  rendezvous 
and  the  date  they  were  mustered  into  the  United  States  service, 
or  who  were  rejected  by  the  medical  examiner  or  mustering  offi- 
cer, from  the  date  of  assembly  to  the  date  of  their  rejection. 
They  also  contemplate  the  reimbursement  of  the  reasonable 
expenses  incurred  and  paid  for  the  actual  transportation  of  the 
members  of  the  organized  naval  reserves  of  the  States  and 
Territories  from  the  place  of  company,  battalion,  or  regimental 
rendezvous  to  the  State  rendezvous  or  place  designated  for 
examination  and  acceptance  of  the  members  of  such  organiza- 
tion into  the  Volunteer  Army  of  the  United  States,  and  for 
the  actual  transportation  from  such  State  rendezvous,  or  such 
place  designated  for  examination  and  acceptance,  to  their 
respective  company,  battalion,  or  regimental  rendezvous  of 
such  men  as  were  rejected  by  the  medical  examiner  or  mus- 
tering officer.  These  provisions  are  to  be  found  in  the  first, 
second,  and  third  provisos  of  the  first  section  of  the  act  of 
March  3, 1899,  and  in  the  second  section  of  said  act.  None 
of  these  provisions,  however,  contain  anything  specifically  fix- 
ing the  date  on  or  from  which  said  allowances  or  reimburse- 
ments may  be  made. 

"  The  purpose  of  the  act  of  July  8, 1898,  was  to  make  reim- 
bursement of  certain  expenses  incurred  by  governors  of 
States  and  Territories  or  their  duly  authorized  agents  in  aid- 
ing the  United  States  to  raise  and  organize  and  supply  and 
equip  the  Volunteer  Army  of  the  United  States  in  the  war 
with  Spain. 

"  Under  the  act  of  April  22?  1898  (30  Stat.,  361),  the  Volun- 
teer Army  could  have  no  existence  except  in  time  of  war. 
Congress  declared  that  war  with  Spain  existed  from  and  after 
April  21, 1898.  The  act  of  April  22, 1898,  authorized  the  Presi- 
dent, in  order  to  raise  a  Volunteer  Army,  to  issue  a  proclama- 
tion calling  for  volunteers,  to  serve  iu  the  Army  of  the  United 
States.  On  April  23, 1898,  the  President  issued  his  proclama- 
tion calling  for  125,000  volunteers  to  carry  into  effect  the  pur- 
pose of  the  resolution  of  April  20, 1898,  recognizing  the  inde- 
pendence of  the  people  of  Cuba,  and  directing  him  to  use  the 
land  and  naval  forces  to  carry  the  resolution  into  effect. 
Under  the  act  of  April  22, 1898,  the  Volunteer  Army  could 
not  be  raised  and  organized  until  after  Congress  had  author- 
ized the  President  to  raise  such  a  force  or  call  into  the  actual 
service  of  the  United  States  the  militia  of  the  several  States. 
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"In  my  opinion,  no  expenses  could  legally  be  incurred  by 
governors  of  States  and  Territories  or  their  duly  authorized 
agents  in  the  United  States  to  raise  and  organize  and  supply 
and  equip  the.Volunteer  Army  prior  to  April  25, 1898,  the  date 
of  the  telegram  and  the  letter  by  the  Secretary  of  War  announc- 
ing to  said  governors  the  quotas  of  volunteers  to  be  furnished 
by  them  respectively. 

"In  view  of  all  the  foregoing  considerations  I  am  of  the 
opinion  that  it  was  the  intention  of  Congress  in  the  passage  of 
sections  1  and  2  of  the  act  of  March  3, 1899,  that  all  reimburse- 
ments of  costs,  charges,  and  expenses  incurred  on  account  of 
the  service  ana  transportation  of  the  organized  naval  reserves 
of  any  State  or  Territory  should  be  of  such  costs,  charges,  and 
expenses  as  were  incurred  on  or  after  April  25, 1898. 

"As  this  decision  involves  an  original  construction  of  the  act 
of  March  3, 1899,  it  will  be  at  once  transmitted  to  the  Comp- 
troller of  the  Treasury  for  his  approval,  disapproval,  or  modifi- 
cation, under  the  provisions  of  the  act  of  July  31, 1894." 

I  concur  in  the  conclusion  reached  by  the  Auditor. 

I  am  of  opinion  and  so  decide  that  the  governor  of  any  State 
or  Territory  is  entitled  to  reimbursement  for  the  reasonable 
costs,  charges,  and  expenses  authorized  by  the  acts  of  July  8, 
1898,  and  March  3, 1899,  supra,  properly  incurred  by  him  on  and 
after  April  25, 1898. 


COMMUTATION   OF  RATIONS  OF  SOLDIERS   HELD 
AS  PRISONERS. 

Under  section  1288,  Revised  Statutes,  which  provides  that  any  soldier 
who  is  oaptnred  by  the  enemy  shall  be  entitled  to  receive,  daring  his 
captivity,  "the  same  pay,  subsistence,  and  allowance  to  which  he  may 
be  entitled  while  in  the  actual  service,"  a  soldier  so  captured  is  en- 
titled to  commutation  of  rations  during  his  captivity. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  Jfay 

10, 1900.) 

I  have  received  your  letter  of  the  27th  ultimo,  as  follows: 

"I  have  the  honor  to  enclose  herewith  a  letter  from  the  Act- 
ing Commissary-General  of  Subsistence,  U.  S.  Army,  dated 
24th  instant,  transmitting  papers  in  the  claims  of  Elmer 
Ilonnyman,  farrier,  and  William  Bruce,  private,  both  of  Com- 
pany A,  First  Nevada  Volunteer  Cavalry,  for  commutation  of 
rations  while  held  as  prisoners  by  the  insurgents  in  the  Philip- 
pine Islands. 

"In  accordance  with  the  request  of  the  Acting  Commissary- 
General,  the  matter  is  submitted  to  you  with  request  for 
decision  whether  said  claims  can  properly  be  paid  from  the 
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appropriation  'Subsistence  of  the  Army,'  attention  being  in- 
vited to  section  1288,  Revised  Statutes,  and  General  Orders, 
No.  37,  War  Department,  Adjutant-General's  Office,  1865." 

Section  1288,  Revised  Statutes,  provides: 

"Every  noncommissioned  officer  and  private  of  the  Regular 
Army,  and  every  officer,  noncommissioned  officer,  and  private 
of  any  militia  or  volunteer  corps  in  the  service  of  the  United 
States  who  is  captured  by  the  enemy,  shall  be  entitled  to 
receive  during  his  captivity,  notwithstanding  the  expiration 
of  his  term  of  service,  the  same  pay,  subsistence,  and  allow- 
ance to  which  he  may  be  entitled  while  in  the  actual  service 
of  the  United  States;  but  this  provision  shall  not  be  construed 
to  entitle  any  prisoner  of  war  of  such  militia  corps  to  any  pay 
or  compensation  after  the  date  of  his  parole,  except  thfe  travel- 
ing expenses  allowed  by  law." 

General  Orders,  No.  37,  of  1865,  provides: 

"Twenty-five  cents  are  hereby  fixed  as  the  uniform  rate  at 
which  commutation  shall  be  paid  for  rations  to  paroled  or 
exchanged  prisoners  of  war,  for  the  time  they  were  in  confine- 
ment, at  whatever  place  the  account  may  be  presented  for 
payment." 

On  February  14, 1862,  General  Orders,  No.  14  was  issued, 
which  provides: 

"The  Secretary  of  War  directs  that  the  rations  of  prisoners 
held  in  the  rebel  States  shall  be  commuted  for  and  during  the 
period  of  their  imprisonment;  the  commutation  to  be  rated  at 
oost  price." 

It  subsequently  appears  that  commutation  for  rations  was 
paid  to  certain  soldiers  who  were  held  by  the  enemy,  and  that 
later,  for  some  reason,  said  payment  was  discontinued,  and  the 
case  was  brought  to  the  attention  of  Congress,  which  body,  on 
July  25, 1866  (14  Stat.,  364),  passed  the  following  joint  resolu- 
tion: 

"That  all  United  States  soldiers,  sailors,  and  marines  who 
were  held  as  prisoners  of  war  in  the  rebel  States  shall  be  paid 
commutation  of  rations  at  cost  prices  during  the  period  of 
their  imprisonment:  Provided,  That  no  person  who  has  sold  or 
transferred  any  interest  in  the  claim  for  said  commutation,  nor 
any  purchaser  or  assignee  of  such  claim  or  interest,  shall  be 
benefited  by  this  resolution;  and  the  amount  of  sucn  commu- 
tation shall  be  paid  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated." 

Section  3  of  the  act  of  March  2, 1867  (14  Stat.,  422),  pro- 
vides: 

"  That  the  provisions  of  the  joint  resolution  approved  July 
twenty-fifth,  eighteen  hundred  and  sixty-six,  entitled  'A  joint 
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resolution  in  regard  to  rations  of  Union  soldiers  held  as  prison* 
ers  of  war/  shall  be  extended  so  as  to  allow  commutation  of 
rations  at  cost  prices  in  the  settlement  of  the  accounts  of  all 
enlisted  men  of  the  Army,  Navy,  and  Marine  Corps,  who  died 
while  held  as  prisoners  of  war  in  the  rebel  States,  or  who,  hav- 
ing been  so  held  as  prisoners  of  war,  have  died  or  may  die 
subsequent  to  release;  to  be  paid,  however,  only  to  the  widow 
of  such  deceased  person,  if  such  widow  remain  unmarried,  or 
in  case  there  be  no  such  widow,  then  to  the  surviving  children 
of  the  deceased;  or  if  there  be  no  such  widow  or  children,  then 
to  the  parent  or  parents  of  the  deceased ;  or  if  there  be  no  such 
widow,  children,  parent,  or  parents,  then  to  the  brothers  and 
sisters  of  the  deceased." 

The  question  has  been  raised  as  to  the  effect  of  the  acts  of 
July  25, 1866,  and  March  2,  1867. 

Second  Comptroller  Maynard,  in  his  decision  of  November 
13, 1886,  in  the  case  of  a  claim  of  Bice  Morrison,  decided  that 
the  act  of  March  30,  1814  (3  Stat.,  115;  now  section  1288, 
Eevised  Statutes),  did  not  grant  the  right  of  commutation  of 
rations  to  soldiers  held  as  prisoners  of  war  by  the  enemy.  He 
gave  no  reasons  therefor. 

Subsequently,  under  date  of  May  15,  1889,  Second  Comp- 
troller Butler,  in  the  claim  of  Frank  Miller,  Company  A, 
Eleventh  New  York  Cavalry,  reversed  the  decision  of  Second 
Comptroller  Maynard,  and  held : 

"  Subsistence  of  soldiers  is  one  of  their  allowances.  Com- 
mutation— a  fixed  sum  of  money — in  lieu  of  the  food  itself  is, 
beyond  question,  also  an  allowance.  (See  General  Orders,  No. 
55,  A.  G.  O.,  1885;  1  Winthrop  Mil.  Law,  604.)     •      •      • 

"By  act  of  March  30, 1814,  now  section  1288,  Eevised  Stat- 
utes, it  was  provided:  (Section  quoted  above.] 

"  This  language  is  clear  and  sweeping.  It  does  not  say  that 
prisoners  shall  have  the  same  allowance,  e.  g.y  subsistence,  as 
they  would  have  been  entitled  to  while  in  the  actual  service, 
unless  it  was  furnished  by  the  enemy.  Such  a  saving  clause 
would  have  been  absurd.  The  subsistence  furnished  by  the 
enemy  is  very  properly  viewed,  in  the  light  of  such  a  statute, 
as  no  subsistence  at  all.  An  argument  on  this  line  should  not 
be  used  to  prevent  a  half-starved  prisoner  of  war  from  receiv- 
ing, when  paroled,  a  commutation  for  the  rations,  which  would 
have  been  furnished  him  if  he  had  not  been  lost  to  the  service 
by  reason  of  his  capture. 

'•  The  spirit  of  the  statute,  it  seems  to  me,  is  this :  As  prison* 
ers  were  not  in  the  ranks,  and,  therefore,  not  receiving  rations 
in  kind,  or  on  furlough,  subsisting  themselves — in  which  case 
commutation  would  be  subsequently  allowed — it  was  consid- 
ered a  proper  concession  to  the  hardship  of  their  cases  to  per- 
mit them  to  look  forward  to  a  money  equivalent  of  the  rations 
they  lost  by  reason  of  their  capture. 
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"  The  order  of  February  14,  1862,  seems,  therefore,  to  l>e 
merely  directory.  It  prescribes  the  amount  to  be  allowed,  but 
the  law  of  1814  is  the  warrant  for  the  payment  itself," 

Unless  the  acts  of  July  25,  1866,  and  March  2,  1867,  supra, 
mnst  be  held  as  a  legislative  construction  and  the  determina- 
tion of  the  previous  nonexistence  of  a  right  to  commutation 
while  held  as  prisoners  of  war,  I  think  the  construction  of 
Comptroller  Butler  is  correct. 

On  this  question  of  supposed  legislative  construction,  Max- 
well on  the  Interpretation  of  Statutes,  page  379,  says: 

"Provisions  sometimes  found  in  statutes  enacting  imper- 
fectly or  for  particular  cases  only  that  which  was  already  and 
more  widely  the  law  have  occasionally  furnished  ground  for 
the  contention  that  an  intention  to  alter  the  general  law  was 
to  be  inferred  from  the  partial  or  limited  enactment,  resting 
on  the  maxim  expressio  unitus  ext  exclusio  alterius.  But  that 
maxim  is  inapplicable  in  such  cases.  The  only  inference  which 
a  court  can  draw  from  such  superfluous  provisions  (which  gen- 
erally find  a  place  in  acts  to  meet  unfounded  objections  and 
idle  doubts),  is  that  the  legislature  was  either  ignorant  or  un- 
mindful of  the  real  state  of  the  law,  or  that  it  acted  under  the 
influence  of  excessive  caution;  and  if  the  law  be  different  from 
what  the  legislature  Supposed  it  to  be,  the  implication  arising 
from  the  statute,  it  has  been  said,  can  not  operate  as  a  nega- 
tion of  its  existence,  and  any  legislation  founded  on  such  a 
mistake  has  not  the  effect  of  making  that  law  which  the  legis- 
lature erroneously  assumed  to  be  so." 

In  view  of  the  facts  above  cited,  I  am  of  the  opinion,  and  so 
decide,  that  the  soldiers  who  were  held  as  prisoners  of  war  by 
the  insurgents  in  the  Philippine  Islands  are  entitled,  under 
the  provisions  of  section  1288,  Revised  Statutes,  to  commuta- 
tion of  rations,  and  that  payment  should  be  made  at  the  rate 
provided  in  General  Orders,  No.  37,  of  1865,  viz,  25  cents  per 
day  from  the  appropriation  "  Subsistence  of  the  Army." 


PAYMENTS  TO  ATTOENEYS  FOR  THE  NEW  YORK 

INDIANS. 

The  contract  entered  into  September  19,  1888,  by  general  councils  of  the 
Six  Nations  of  the  New  York  Indians  with  certain  persons  named 
tberein  as  attorneys  for  the  prosecution  of  a  claim  of  the  New  York 
Indiana  against  the  United  States  is  binding  upon  all  the  tribes  of  said 
New  York  Indians,  and  said  attorneys  are  entitled  thereunder  to  the 
percentage  therein  stipulated  of  the  amount  of  the  judgment  of  the 
Court  of  Claims  in  favor  of  said  New  York  Indians. 
22184— Vol. 
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A  contract  made  with  Indians  which  is  based  upon  a  past  consideration, 
or  which  was  not  approved  as  required  by  section  2103,  Revised  Stat- 
utes, while  said  contract  was  in  esse,  is  not  valid. 

The  approval  by  the  Secretary  of  the  Interior  and  the  Commissioner  of 
Indian  Affairs  of  a  contract  with  Indians  does  not  preclude  inquiry 
into  the  question  whether  said  contract  complies  in  other  respects  with 
the  provisions  of  section  2103,  Revised  Statutes. 

(Decision  by  Comptroller  Traoewell,  May  11, 1900.) 

The  Auditor  for  the  State  and  other  Departments,  under 
date  of  April  11,  1900,  submits  the  following  decision  for  ap- 
proval, disapproval,  or  modification : 

"  In  re  claim  of  Jonas  H.  McGowan  et  al.  for  attorneys'  fees 
in  procurement  of  judgment  in  favor  of  New  York  Indians. 

"  The  Court  of  Claims,  in  case  No.  17861,  rendered  judgment 
November  22,  1898,  in  favor  of  the  New  York  Indians  against 
the  United  States  for  $1,907,056.  On  appeal  to  the  Supreme 
Court  the  appeal  was  dismissed.  The  urgent  deficiency  act  of 
February  9, 1900,  appropriates  $1,967,056  for  the  payment  of  the 
judgment,  and  also  $31,688.46,  interest  on  said  judgment  from 
November  23, 1898,  to  April  19, 1899,  the  latter  date  being  that 
of  the  mandate  of  the  Supreme  Court  dismissing  the  apjieal. 
A  transcript  of  the  judgment  has  been  filed  in  this  office  which 
shows  Guion  Miller  to  be  the  attorney  of  record  in  the  case. 
The  claim  upon  which  the  judgment  was  based  had  its  origin  in 
the  treaty  of  Buffalo  Creek  of  January  15, 1838,  with  the  tribes 
of  Indians  residing  in  New  York  and  Wisconsin.  (7  Stat.,  550, 
561.) 

"Contracts  with  the  Indians  under  section  2103,  Revised 
Statutes,  approved  by  the  Secretary  of  the  Interior  and  the 
Commissioner  of  Indian  Affairs,  have  been  filed  in  this  office 
as  follows : 

"The  Oneida  tribe  with  Jonas  H.  McGowan  and  B.  W.  Per- 
kins, and  assignment  thereof.  Contract  dated  November  29, 
1891,  approved  November  26, 1898. 

"The  Stockbridge  tribe  with  Jonas  H.  McGowan  and  B.  W. 
Perkins,  and  assignment  thereof.  Contract  dated  November 
19, 1891,  and  approved  November  26,  1898. 

"  Six  Nations  of  New  York  with  Henry  B.  Davis,  James  B. 
Jenkins,  George  Barker,  and  Guion  Miller,  and  extension 
thereof,  dated  July  11,  1893,  approved  March  9, 1894.  Orig. 
inal  contract  dated  September  19, 1888,  approved  February  13, 
1890. 

"  Six  Nations  of  New  York  with  James  B.  Jenkins  and  George 
Barker,  contract  dated  April  13, 1895,  approved  November  26, 
1898. 

"Under  these  contracts  fees  are  claimed  amounting  to 
$249,843.04,  being  124  per  centum  of  the  judgment  and  interest 

"The  contracts  of  "Mr.  McGowan  were  to  run  for  five  years 
from  date  of  completion.    If  they  expired  by  their  own  liuiita- 
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tion,  November  19,  1896,  the  approval  of  the  Secretary  and 
Commissioner  two  years  after  such  expiration  would  appear  to 
have  been  too  late. 

"The  contracts  are  with  the  Oneida  and  Stockbridge  tribes 
of  Indians  residing  in  Wisconsin.  The  i  Stockbridge'  tribe, 
as  such,  appears  to  date  from  the  carrying  out  of  the  plans  for 
enrollment  of  the  Stockbridge  and  Munsees  into  citizen  and 
Indian  parties  as  provided  by  the  act  of  February  6, 1871  (16 
Stat.,  404). 

"The  Oneidas  and  a  portion  at  least  of  the  Stockbridges  and 
Munsees,  it  appears,  were  citizens  of  the  United  States  at  the 
dates  the  contracts  were  made,  and  it  has  been  held  that  sec- 
tion 2103,  Revised  Statutes,  is  confined  in  its  operation  to  agree- 
ments made  by  any  person  with  any  tribe  of  Indians  or  indi- 
vidual Indiaus  not  citizens  of  the  United  States.  (1  Oomp. 
Dec.,  175.) 

"The  contracts  with  Davis,  Miller,  Barker,  and  Jenkins  are 
stated  to  have  been  made  by  authority  of  certain  general  coun- 
cils of  the  'Six  Nations  of  New  York  Indians.' 

"  The  contract  with  George  Barker  and  James  B.  Jenkins, 
dated  April  13, 1895,  was  made  by  the  same  authority,  and  is 
for  the  purpose  of  reimbursing  and  indemnifying  them  for  dis- 
charging the  claims  held  against  the  Indians  by  certain  of 
the  original  attorneys  whose  contracts  were  rejected  by  the 
Secretary  of  the  Interior  under  the  act  of  April  29, 1874.  (18 
Stat.,  35.) 

"  Accompanying  the  contracts  are  two  assignments  affecting 
the  fees  claimed.  First,  dated  November  -20, 1891,  between 
Barker  and  Jenkins,  of  the  first  part,  and  James  B.  Jenkins,  as 
agent  and  attorney  for  the  administratrix  of  the  estate  of 
Hiram  T.  Jenkins,  deceased;  the  other  dated  February  16, 
1900,  by  which  it  is  agreed  that  the  fees  shall  be  divided  as 
follows: 

Jonas  H.  McGowan $18,682.61 

Henry  E.  Davis 49,968.61 

Guion  Miller 47,632.18 

Samnel  C.  Mills 5,000.00 

John  Paul  Jones 5,000.00 

Estate  of  John  C.  Cochrane 5,435.00 

Estate  of  George R.  Herrick 6,450.00 

Estate  of  Sayles  J.  Bowen 3,450.00 

Estateof  Hiram T.  Jenkins 6,450.00 

James  B.  Jenkins 40,787.32 

George  Barker 61, 987. 32 

240,843.04 

"The  Auditor  is  asked  to  certify  the  above  amounts  as  due 
the  respective  parties.  No  explanation  is  offered  of  the  means 
by  which  the  *  Six  Nations  of  New  York  Indians'  became  pos- 
sessed of  the  right  to  dispose  of  the  proceeds  of  this  judgment. 
The  'Six  Nations,'  as  such,  were  not  parties  to  the  treaty  of 
1838,  nor  to  the  action  in  the  Court  of  Claims,  nor  are  they 
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creditors  under  the  judgment  of  that  court.  Neither  are  they 
'a  governmental  body  politic,  nor  have  they  a  corporate  exist- 
ence, nor  any  capacity  to  act  collectively. J  (148  U.S., 427, 
478, 479.) 

"The  Secretary  of  the  Interior  and  the  Commissioner  of 
Indian  Affairs  have  certified  (section  2103)  that  the  conditions 
of  the  contracts  have  been  complied  with  and  fulfilled,  and 
such  a  certificate,  it  appears,  is  conclusive  upon  the  account- 
ing officers,  subject  to  the  ordinary  exceptions  of  the  law.  (4 
Oomp.  Dec,  15.) 

"  While  the  matter  is  not  free  from  doubt,  the  action  of  the 
Secretary  of  the  Interior  and  of  the  Commissioner  of  Indian 
Affairs,  whom  the  law  invests  with  the  control  of  Indian  Affairs, 
is  entitled  to  and  must  receive  great  consideration,  and  their 
determination  of  the  questions  involved  is,  in  my  opinion,  suf- 
ficient to  establish  the  right  of  the  attorneys  to  the  payment 
of  their  fees,  as  per  the  assignment  of  February  16, 1900." 

The  act  of  February  9,  1900,  made  an  appropriation  of 
$1,967,056  to  pay  the  principal  of  the  judgment  of  the  Court 
of  Claims  rendered  in  favor  of  the  New  York  Indians  as 
plaintiffs  against  the  United  States  as  defendants.  On  this 
judgment  interest  was  due  to  the  amount  of  $31,688.46,  making 
a  total  sum  due  the  judgment  creditors  of  $1,998,744.46.  An 
appropriation  has  been  made  for  the  payment  of  this  interest. 

It  is  assumed,  for  the  purpose  of  this  decision,  that  this  money 
is  not  due  those  Indians  as  a  body  politic,  but  must  be  finally 
distributed  to  the  individual  Indians  who  are  the  proper  bene- 
ficiaries of  this  judgment  as  their  interest  may  appear. 

The  attorneys  who  represented  the  Indians  in  the  Court  of 
Claims  in  which  this  judgment  was  procured  claim  12}  per 
cent  of  the  whole  sum,  including  interest,  based  on  certain 
contracts  made  with  certain  Indians  under  the  provisions  of 
section  2103,  Revised  Statutes,  as  therein  set  forth,  which  said 
contracts  were  approved  by  the  Secretary  of  the  Interior  and 
the  Commissioner  of  Indian  Affairs,  as  thereon  indorsed. 

It  was  requested  by  these  attorneys,  and  acquiesced  in  by 
the  decision  of  the  Auditor,  that  said  12}  per  cent  of  the  amount 
of  this  judgment,  including  the  interest  thereon,  evidenced,  as 
they  insist,  by  the  contracts  mentioned  and  referred  to  in  the 
decision,  be  certified  by  the  Auditor  for  payment  under  the 
terms  of  the  assignments  and  allotments  in  the  decision  men- 
tioned, made  inter  paries. 

If  the  contracts  mentioned  in  the  decision  show  a  compliance 
with  section  2103,  Revised  Statutes,  and  in  the  aggregate  pro- 
vide for  attorneys7  fees  in  the  sum  of  12}  per  cent  binding 
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upon  all  the  judgment  creditors,  approved  by  the  Secretary  of 
the  Interior  aud  the  Commissioner  of  Indian  Affairs,  then  the 
question  of  the  allotment  or  assignment  of  a  portion  or  all  of 
this  sum  by  the  persons  holding  these  contracts  is  one  for 
them  alone  to  determine. 

Section  2106,  Revised  Statutes,  recognizes  the  right  of  the 
holders  of  such  contracts  to  assign  them,  when  such  assign- 
ments are  approved  by  the  Secretary  of  the  Interior  and  the 
Commissioner  of  Indian  Affairs.  The  assignments,  or,  rather, 
the  allotments,  of  12£  per  cent  of  the  amount  of  this  judgment, 
including  the  accrued  interest  thereon,  have  been  approved  by 
the  Secretary  of  the  Interior  and  Commissioner  of  Indian 
Affairs,  as  appears  by  their  indorsement  thereon. 

The  certification  by  the  Auditor  for  payment  of  any  sums  to 
the  attorneys  or  their  assignees  interested  in  the  litigation  of 
the  New  York  Indians  against  the  United  States,  out  of  which 
grew  this  judgment  and  for  which  the  appropriation  was  made 
to  effect  its  payment,  must  depend  upon  the  validity  of  the 
contracts  made  by  thene  attorneys  with  the  judgment  creditors, 
or  Indians. 

These  contracts,  in  order  to  justify  certification  for  payment 
by  the  accounting  officers,  must  be  made  in  strict  accordance 
with  the  provisions  of  said  section  2103,  Revised  Statutes. 

Attorney-General  Garland,  in  18  Op.  Att.  Gen.,  497,  speak- 
ing upon  this  point,  says: 

"  The  law  (Rev.  Stat.,  sec.  2103)  under  which  this  whole  pro- 
ceeding is  supposed  to  have  been  carried  on  is  very  explicit, 
and  leaves  no  margin  of  discretion  to  the  Secretary  of  the  Inte- 
rior. The  law  must  be  literally  complied  with,  and  nothing 
can  be  taken  by  intendment,  nor  can  the  Secretary  dispense 
with  any  of  its  requirements.* 

The  equity  of  their  claim  because  of  meritorious  service,  or 
length  or  value  of  service  as  measured  by  results,  can  not  prop- 
erly be  considered  by  the  officers  of  the  Government  to  whom 
the  duty  of  making  payments  thereunder  is  intrusted  when 
considering  the  question  as  to  the  payment  of  such  fees. 

It  is  provided  by  said  section  2103  and  following  sections 
that  uo  money  shall  be  paid  by  any  persons  as  attorneys'  fees 
on  account  of  the  performance  of  the  class  of  services  for  non- 
citizen  Indians,  as  is  therein  set  forth,  unless  the  provisions  of 
said  section  2103  have  been  fully  complied  with;  that  all  con- 
tracts not  made  in  conformity  with  the  provisions  of  said  sec- 
tion shall  be  held  to  be  null  and  void. 
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It  is  not  to  be  forgotten  that  contracts  with  Indians  under 
the  terms,  provisions,  limitations,  and  restrictions  of  said  sec- 
tion 2103  are  only  required  when  the  contracts  are  made  with 
noncitizen  Indians,  and  about  the  matters  in  said  section  speci- 
fied. Contracts  made  with  citizen  Indians  rest  upon  tke  same 
basis  as  contracts  made  with  other  persons.  Contracts  nmdo 
with  noncitizen  Indians  about  matters  other  than  those  set 
forth  in  said  section  rest  upon  the  same  basis  as  contracts 
made  by  and  between  other  persons.  Such  contracts  are  not 
limited  or  affected  by  the  provisions  of  said  section.  (See  70 
Indiana,  259.) 

It  is  under  these  contracts  that  these  fees,  amounting  to 
$249,843.04,  being  12£  per  cent  of  the  judgment  and  interest, 
are  claimed,  and  which  the  Auditor  by  his  decision  proposes 
to  allow,  in  accordance  with  the  assignments  and  allotments 
on  such  basis  of  12£  per  cent  to  the  persons  indicated  and  to 
the  amounts  indicated  in  his  decision,  in  accordance  with  the 
terms  of  said  assignments  and  allotments. 

It  is  quite  clear  to  my  mind  from  an  inspection  that  all  of 
said  contracts,  except  that  of  the  New  York  Indians  with 
James  S.  Jenkins  and  George  Barker,  dated  April  13, 1895, 
are  contracts  made  about  matters  provided  for  in  said  section 
2103,  Revised  Statutes.  It  is  equally  clear  that  said  last- 
mentioned  contract  is  not  a  contract  concerning  the  payment 
by  these  Indians  of  attorneys'  fees  to  be  earned  by  the  attor- 
neys therein  set  forth  under  the  provisions  of  section  2103,  but 
is  an  attempt  by  these  Indians  to  assign  to  the  persons  therein 
named  2&  per  cent  of  any  judgment  that  might  be  recovered 
by  them  because  of  services  to  be  rendered  by  them  as  attor- 
neys for  these  Indians  under  the  contract  dated  September  19, 
1888,  and  extended  July  1, 1893,  in  order  to  reimburse  these 
persons  for  moneys  therein  recited  to  have  been  paid  by  these 
attorneys  to  certain  other  persons  claiming  to  have  been  the 
attorneys  of  these  Indians  as  attorneys'  fees  for  services  for- 
merly rendered  by  them  in  presenting  before  Congress  the 
claim  which  finally  resulted  in  the  judgment  in  favor  of  the 
Indians,  mentioned  in  the  Auditor's  decision. 

If  this  attempted  assignment  of  a  part  of  the  claim  against 
the  Government  had  been  made  by  a  white  man,  a  citizen  of 
the  United  States,  it  would  not  and  could  not  be  recognized 
by  the  accounting  officers,  because  it  is  not  made  in  conformity 
to  section  3477  of  the  Revised  Statutes. 
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The  avowed  intent  of  this  contract  is  to  provide  a  fund  with 
which  to  compensate  the  attorneys  therein  mentioned,  Jenkins 
and  Barker,  in  the  sum  of  2&  per  cent  of  the  amount  to  be 
recovered  by  them  on  their  10  per  cent  contract  on  account  of 
moneys  which  they  had  paid  out  to  settle  with  and  satisfy 
certain  old  attorneys  of  these  Indians  for  services  theretofore 
rendered  under  contracts  which,  by  the  act  of  April  29, 1874 
(18  Stat.,  35),  had  been  declared  illegal,  and  were  therefore 
disapproved  by  the  Interior  Department.  This  contract  does 
not  purport  to  be  based  upon  a  good  present  or  prospective 
consideration,  or  for  prospective  services  to  be  rendered  by 
the  attorneys  therein  mentioned  for  these  Indians  in  relation 
to  their  lands,  annuities,  or  any  other  matter  of  contract  men- 
tioned and  set  forth  in  said  section  2103.  It  is  based  wholly 
upon  a  past  consideration ;  not  only  a  past  consideration,  but 
upon  an  illegal  consideration,  unless  I  should  hold  that  the 
act  of  April  29,  1874,  supra,  is  unconstitutional  in  that  it 
attempts  to  take  away  rights  acquired  under  contracts  which 
at  the  time  of  their  execution  were  valid  and  legal  contracts. 
This  I  will  not  do.  It  has  always  been  the  rule  of  the  account- 
ing officers  to  leave  it  to  the  courts  to  declare  an  act  of  Con- 
gress, duly  passed  and  signed  by  the  President,  unconstitu- 
tional. Moreover,  this  act  has  been  upon  the  statute  books 
for  twenty-six  years.  Its  constitutionality,  in  so  far  as  I  am 
advised,  has  never  been  questioned  by  the  courts. 

This  contract  is  simply  an  attempt  by  indirection  to  do  what 
the  Iudians  could  not  have  done  directly,  viz,  to  cause  a  Gov- 
ernment officer  to  pay  the  fees,  or  any  part  thereof,  mentioned 
or  set  out  in  these  old  contracts  which  an  act  of  Congress  had 
specifically  declared  were  to  be  held  invalid  and  void,  and 
which  prohibited  any  officer  of  the  Government  from  paying 
them  in  whole  or  in  part. 

The  Auditor  bases  his  proposed  decision  that  the  several 
attorneys  set  out  and  mentioned  therein,  being  the  attorneys 
named  in  the  inter  partes  agreements,  are  entitled  to  be  paid  in 
the  aggregate  12£  per  cent  upon  the  gross  amount  of  the  judg- 
ment, including  interest,  on  the  sole  ground  that  the  Secretary 
of  the  Interior  and  Commissioner  of  Indian  Affairs  have  ap- 
proved these  said  contracts,  and  have  found  as  facts  that  said 
contracts,  and  each  of  them,  have  been  fully  complied  with  and 
fulfilled.  In  other  words,  the  force  and  effect  of  the  proposed 
decision  is  that  the  act  of  the  Interior  Department  in  making 
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these  approvals  precludes  any  inquiry  into  the  legality  of  these 
contracts. 

In  this  I  am  of  opinion  that  the  Auditor  is  mistaken.  The 
action  of  the  Interior  Department  relative  to  these  contracts  is 
only  conclusive  where  it  is  exercised  in  a  matter  submitted  by 
law  to  its  discretion.  The  Secretary  of  the  Interior  is  not 
authorized  to  waive  any  of  the  statutory  requisites  relative  to 
these  contracts.  He  can  not  say  that  a  contract  concerning 
matters  not  embraced  in  section  2103  are  matters  therein 
embraced.  He  can  not  make  legal  by  his  approval  a  thing 
declared  by  act  of  Congress  to  be  illegal. 

The  approval  of  the  Interior  Department  indorsed  upon  these 
contracts  for  attorneys'  fees  made  under  section  2103,  Revised 
Statutes,  does  not  cure  the  omission  therefrom  of  any  of  the 
statutory  prerequisites  upon  which  their  validity  depends. 
Such  approvals  are  conclusive  and  binding  only  as  to  the  truth 
of  affirmative  facts  therein  recited.  Fraud  in  the  procurement 
of  such  contracts  and  patent  mistakes  of  fact  recited  therein, 
however,  are  subject  to  review. 

One  of  the  statutory  requirements  of  this  class  of  contracts 
is  that  it  shall  recite  the  length  of  time  which  it  is  to  run. 
These  contracts  expire  by  self-limitation  unless  they  are  legally 
renewed  and  given  a  new  lease  of  life.  It  follows,  as  a  self- 
evident  proposition,  that  the  approval  required  to  make  them 
valid  and  binding  must  be  procured  during  the  lifetime  of  such 
contracts.    A  contract  to  be  approved  must  be  in  etse. 

The  contract  of  McGowan  and  Perkius,  made  on  November 
29, 1891,  for  15  per  cent,  made  with  the  Oneidas,  a  branch 
tribe  of  the  New  York  Indians,  was  not  approved  until  Novem- 
ber 26, 1898.  The  contract  expired  by  limitation  six  years  after 
its  date.  It  not  having  been  renewed,  had  no  existence  on 
November  26, 1898,  when  it  was  attempted  to  be  approved  by 
the  Interior  Department. 

The  contract  of  McGowan  and  Perkins,  made  on  November 
19,  1891,  with  the  Stockbridges,  a  branch  tribe  of  the  New 
York  Indians,  for  15  per  cent  attorneys'  fees,  was  made  for  a 
like  period  of  six  years,  and  was  not  approved  until  in  Novem- 
ber, 1898.  It  was  not  renewed,  and  hence  had  no  legal  exist- 
ence when  the  approval  was  sought  to  be  made. 

The  approvals  thereon  were  for  12£  per  cent 

Moreover,  these  contracts  do  not  purport  to  bind  the  judg- 
ment creditors,  the  New  York  Indians.  At  most,  they  would 
only  justify  the  distribution  of  12 J  per  cent  of  such  parts  of 
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this  judgment  as  may  be  finally  alloted  to  the  individual  mem- 
bers of  this  tribe.  It  is  needless  to  say  that  one  can  not  assign 
or  allot  more  than  one  possesses.  The  sum  of  the  parts  of  a 
number  can  never  exceed  the  whole  number. 

This  brings  me  to  the  consideration  of  the  contract  of  Henry 
E.  Davis,  James  B.  Jenkins,  George  Barker,  and  Onion  Miller 
with  the  Six  Nations,  dated  September  19,  1888,  extended 
March  9, 1894.  This  contract  called  for  a  fee  of  10  per  cent, 
and  was  approved  while  in  esse.  The  judgment  was  procured 
during  the  lifetime  of  this  contract,  but  the  appropriation  was 
not  made  until  after  it  had  expired  by  self-limitation. 

The  fact  that  the  appropriation  was  not  made  during  the 
life  of  the  contract  is  no  reason,  as  has  already  been  decided 
by  this  office,  for  the  withholding  of  attorneys'  fees  earned 
under  such  contract,  when  approved  by  the  Interior  Depart- 
ment.   (See  4  Comp.  Dec.,  15.) 

This  contract  also  fails  to  state  the  occupation  of  the  sign- 
ing Indians.  If  the  contract  had  been  made  with  individual 
Indians  this  would  be  a  fatal  defect,  but  this  contract  was 
made  with  the  Indians  in  their  tribal  capacity. 

The  third  clause  of  section  2103,  bearing  upon  this  point, 
reads: 

"  It  shall  contain  the  names  of  all  parties  in  interest,  their 
residence  and  occupation;  and  if  made  with  a  tribe,  by  their 
tribal  authority,  the  scope  of  authority  and  the  reason  for 
exercising  that  authority  shall  be  given  specifically." 

I  think  it  the  manifest  intent  of  this  provision  to  require  the 
occupation  of  the  parties  in  interest  to  be  given  when  the  con- 
tract is  made  with  individual  Indians,  but  when  made  by  a 
tribe,  then  the  tribal  authority,  etc.,  should  be  stated.  It  is 
certainly  not  intended  by  this  clause  that  the  names  of  the 
members  of  the  tribe  be  given.  There  is  no  more  reason  or 
sense  in  requiring  that  their  occupation  be  therein  stated  than 
that  their  names  be  given. 

The  statement  of  facts  in  this  contract  shows  that  it  is  made 
with  the  Six  Nations  of  the  New  York  Indians.  Does  it  bind 
the  New  York  Indians? 

It  is  understood  from  a  reading  of  the  history  of  these 
Indians,  embracing  a  period  of  time  extending  back  to  the 
date  of  the  treaty,  the  broken  provisions  whereof  vested  the 
rights  resulting  in  the  judgment  in  question,  that  the  Six 
Nations  or  New  York  Indiaus  are  convertible  terms. 
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The  New  York  Indians  consisted  of  the  main  tribes  in  New 
York  and  several  branch  tribes  located  in  other  parts.  It  is 
stated  as  an  affirmative  fact  in  this  contract  that  it  was  made 
in  pursuance  of  a  council  of  the  Six  Nations  dnly  called  and 
convened.  If  the  New  York  Indians,  or  Six  Nations,  were  in 
proper  council  assembled,  after  due  and  legal  notice  having 
been  given,  as  in  the  contract  and  accompanying  papers  set 
out,  and  said  council  authorized  this  contract  to  be  made,  I  do 
not  see  how  any  branch  tribe  not  represented  in  said  council 
can  or  could  be  heard  to  say  that  they  are  not  bound  by  the 
action  of  this  council.  Neither  do  I  see  how  anyone  can  dis- 
pute that  the  action  of  this  council  bound  the  judgment 
creditor  Indians  herein. 

On  the  whole,  I  am  of  opinion  that  the  Auditor  is  authorized 
to  certify  for  payment  to  the  attorneys  named  in  this  contract, 
or  their  proper  beneficiaries,  10  per  cent  of  the  amount  of  this 
judgment,  including  the  interest  thereon,  as  fees  earned  under 
said  contract;  but  he  is  not  authorized  to  certify  for  payment 
any  other  amount  on  any  other  contract. 

His  decision  as  herein  modified  is  approved. 


PAETIAL   ALLOWANCE    BY   AN   AUDITOR   OF   AN 
ITEM  NOT  SPECIFIED  IN  A  CLAIM. 

Where  an  auditor,  in  the  settlement  of  a  claim  for  one  or  more  specific 
items,  makes  an  allowance  of  an  item  not  specified,  and  notifies  the 
claimant  thereof,  the  acceptance  of  payment  thereof  by  the  claimant 
precludes  him  from  obtaining  a  revision  by  the  Comptroller  of  the 
Treasury  of  the  Auditor's  settlement  of  that  item ;  but  such  accept- 
ance does  not  preclude  the  claimant  from  presenting  to  the  Auditor  a 
claim  for  a  like  allowance  for  a  period  of  time  not  embraced  in  the 
notice  of  settlement  of  such  item. 

(Decision  by  Comptroller  Tracewell,  May  12, 1900.) 

Rex  Van  Deu  Corput,  by  letter  filed  February  28,  1900, 
appeals  from  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  not  allowing  certain  pay  claimed  by  him  as  first  lieu- 
tenant, Third  United  States  Volunteer  Infantry,  Spanish  war. 

His  claim,  as  filed  with  the  Auditor  August  30, 1899,  was 
for  two  months'  extra  pay.  The  Auditor,  by  settlement  dated 
December  21, 1899,  allowed  two  months'  extra  pay,  $300,  and 
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also  pay  prior  to  date  of  his  commission,  from  June  30  to  July 
10, 1898,  $45.83,  with  remarks  as  follows: 

"No  travel  allowances  due.  Not  entitled  to  pay  prior  to 
date  of  muster  in  as  duly  organized  company." 

The  claimant  subsequently,  per  letter  addressed  to  the  Audi- 
tor for  the  War  Department,  dated  Atlanta,  Ga.,  January  4, 
1900,  filed  with  the  Auditor  January  15, 1900,  makes  "  appli- 
cation for  pay  as  first  lieutenant,  Third  United  States  Volun- 
teer Infantry,  from  June  20, 1898,  to  June  29, 1898,  inclusive, 
per  General  Orders,  42,  March  13,  1899,  Adjutant-General's 
Office,  Washington,  D.  G,"  claiming  that  the  company  was 
mustered  in  as  a  body  June  20, 1898. 

He  also  makes  application  in  the  same  letter 

"for  difference  between  first  lieutenant's  and  captain's  pay 
from  August  6  to  August  16, 1898,  inclusive,  per  above  orders. 
Served  during  above  dates  as  acting  captain  by  verbal  order, 
Col.  P.  H.  Bay,  Third  United  States  Volunteer  Infantry,  com- 
manding regiment." 

The  Auditor  by  letter  to  claimant,  dated  January  19, 1900, 
said: 

44  Referring  to  your  recent  letter  in  regard  to  a  further  claim 
by  you  as  lieutenant  in  Company  K,  Third  United  States  Vol- 
unteer Infautry,  you  are  informed  that  the  settlement  made  to 
you  by  this  office  December  21, 1899,  by  certificate  289918,  as 
captain  of  that  organization,  was  in  full  of  all  pay  that  could 
be  allowed  by  this  office  for  your  service  in  this  regiment,  as 
the  War  Department  reports  this  company  was  duly  organized 
June  30, 1898,  from  which  date  you  were  paid. 

44  If  you  are  not  satisfied  with  the  action  taken  in  this  case, 
you  can  appeal  to  the  Comptroller  of  the  Treasury  for  a  revision 
of  the  settlement  made." 

The  act  of  July  31,  1894  (section  7,  28  Stat.,  206),  provides 
that— 

44  the  Auditor  for  the  War  Department  shall  receive  and  exam- 
ine *  *  *  all  accouuts  relating  to  the  military  establish- 
ment, *  »  »  and  to  all  other  business  within  the  jurisdic- 
tion of  the  Department  of  War." 

Section  8  of  the  same  act  (28  Stat.,  207)  provides  that — 

44  the  balances  which  may  from  time  to  time  be  certified  by  the 
Auditors  •  •  •  upon  the  settlement  of  public  accounts 
shall  be  final  and  conclusive  upon  the  Executive  branch  of  the 
Government,  except  that  any  person  whose  accounts  may  have 
been  settled  *  »  *  may,  within  a  year,  obtain  a  revision 
of  the  said  account  by  the  Comptroller  of  the  Treasury." 
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The  two  items  now  claimed  appear  not  to  have  been  embraced 
in  the  claim  presented  to  the  Auditor  prior  to  settlement  above 
referred  to,  and  the  question  arises  as  to  the  status  of  the  claim 
therefor,  in  view  of  the  Auditor's  contention  that  the  claims  now 
presented  have  been  settled  by  him  as  above  stated. 

Although  the  only  claim  filed  by  the  claimant  was  for  two 
months'  extra  pay,  the  Auditor  in  the  settlement  thereof  under- 
took, in  addition  thereto,  to  make  a  settlement  of  claimant's 
pay  prior  to  the  date  of  his  commission,  and  allowed  pay  from 
June  30  to  July  10, 1898. 

The  check  issued  in  payment  of  the  amount  allowed  by  the 
Auditor  was  paid  in  Jauuary,  1900.  The  act  of  July  31, 1894 
(28  Stat,  208),  provides  that— 

"Any  person  accepting  payment  under  a  settlement  by  an 
auditor  shall  be  thereby  precluded  from  obtaining  a  revision 
of  such  settlement  as  to  any  items  upon  which  payment  is 
accepted." 

The  question  arises  as  to  the  effect  of  an  allowance  by  the 
Auditor  and  the  acceptance  of  payment  of  an  amount  for  an 
item  not  claimed. 

I  am  of  the  opinion  that  when  the  Auditor  has  taken  up  an 
item  not  claimed,  and  determined  an  amount  to  be  due  therefor, 
the  acceptance  of  the  payment  of  such  amount,  with  knowl- 
edge of  the  purpose  for  which  the  same  was  allowed,  estops  the 
payee  from  denying  the  validity  of  the  settlement  as  to  said 
item,  and  under  the  statute  above  cited  he  is  precluded  from 
obtaining  arevision  of  such  item  by  the  Comptroller,  but  in  such 
a  case  the  settlement  must  be  regarded  as  extending  only  to  the 
specific  matter  or  items  brought  to  the  claimant's  knowledge 
by  the  transcript  of  the  account  or  other  notice  of  settlement 
sent  to  him. 

The  remark  of  the  Auditor  concerning  an  item  not  claimed 
is  not  a  settlement  of  such  item.  The  claimant  is  not  by  such 
statement  precluded  from  presenting  his  claim  with  evidence 
to  substantiate  it,  and  the  Auditor  is  required  bylaw  to  receive 
and  settle  the  same.  See  decisions  in  cases  of  A.  S.  Hart, 
dated  February  10,1900  (M.  S.  Dec,  vol.  12,  p.  503),  and  William 
A.  Sias,  dated  April  5,  1900  (M.  S.  Dec.,  vol.  13,  p.  58). 

in  this  case  the  claimant  asked  for  two  months'  extra  pay, 
which  was  allowed  by  the  Auditor.  That  disposed  of  his 
claim  as  presented.  The  Auditor  also  allowed,  as  stated  in  his 
notification  to  claimant, 

"  For  pay  from  June  30  to  July  10,  1898,  $45.83." 
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The  claimant  has  accepted  payment  of  this  amount ;  the 
Auditor,  therefore,  has  no  jurisdiction  to  consider  any  further 
claim  for  pay  for  said  period  until  after  a  year  has  expired, 
when  he  may  consider  an  application  for  reopening.  (See  4 
Oomp.  Dec.,  303.) 

By  accepting  payment,  the  claimant  is  precluded  from 
obtaining  a  revision  of  said  item  by  the  Comptroller. 

But  such  settlement  by  the  Anditor  or  the  acceptance  by  the 
claimant  of  the  amount  allowed  for  pay  from  June  30  to  July 
10, 1898,  for  which  no  claim  was  made,  does  not  deprive  the 
claimant  of  his  right  to  present  to  the  Auditor  his  claim  for 
pay  from  June  20  to  June  29, 1898,  which  had  not  been  made 
and  has  never  been  settled.  The  remarks  of  the  Auditor  "  not 
entitled  to  pay  prior  to  date  of  muster  in  as  duly  organized 
company"  is  not  a  settlement  of  such  item. 

The  case  might  have  been  different  had  the  Auditor  notified 
the  claimant  that  the  amount  allowed  from  June  30  to  July  10, 
1898,  was  in  full  for  all  pay  due  for  service  prior  to  his  com- 
mission, but  such  fact  should  clearly  appear  in  the  notice  and 
not  be  left  as  a  matter  of  inference  only. 

This  is  also  to  be  distinguished  from  the  action  of  the  Audi- 
tor upon  a  specific  item  in  a  claim  filed.  The  allowance  of  any 
part  thereof  is,  by  virtue  of  such  act,  a  disallowance  of  the 
remainder  of  the  claim,  and  the  acceptance  of  such  allowance 
precludes  the  claimant  from  obtainiug  a  revision  of  such  item. 

The  difference  in  the  two  cases  is  that  in  one  case  the  claimant 
has  asked  for  a  settlement  of  the  claim  presented,  and  in  the 
other  he  has  filed  no  claim  and  has  had  no  opportunity  for  a 
hearing. 

The  claimant  having  accepted  payment  of  the  amount 
allowed  by  the  Auditor  is  precluded,  under  section  8  of  the 
act  of  July  31, 1894,  supra,  from  obtaining  a  revision  by  the 
Comptroller  as  to  such  items. 

The  claim  for  pay  from  June  20  to  June  29, 1898,  under  the 
act  of  March  3,  1899  (30  Stat.,  1065),  and  for  exercising  a 
higher  command  from  August  6  to  August  16, 1898,  under  sec- 
tion 7  of  the  act  of  April  26, 1898  (30  Stat.,  365),  never  having 
been  settled  by  the  Auditor,  the  Comptroller  is  without  juris- 
diction.   The  appeal  is,  therefore,  dismissed* 
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ARRESTS  MADE   BY  AN    INSPECTOR  OF  CUSTOMS. 

Expenses  incurred  by  an  inspector  of  customs  in  arresting  and  holding 
persons  on  a  charge  of  breaking  into  a  oar  containing  imported  mer- 
chandise for  transportation  nnder  bond,  were  not  lawfully  incurred 
under  any  provision  of  the  customs  laws,  and  the  appropriation  for 
expenses  of  collecting  the  revenue  from  customs  is  not  applicable 
thereto. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  May 

12, 1900.) 

By  your  reference  of  the  3d  instant  you  request  my  decision 
of  the  question  whether  the  following  expenses  incurred  by 
Donald  Stewart,  an  inspector  of  customs,  can  be  paid  from  the 
appropriation  for  expenses  of  collecting  the  revenue  from  cus- 
toms: 

For  expenses  incurred  in  taking  into  custody  at  Bossburg, 
Wash.,  Ave  prisoners  on  a  charge  of  breaking  into  a  bonded 
car,  and  holding  them  pending  the  arrival  of  a  deputy  United 
States  marshal  from  Spokane,  Wash.  These  expenses  were 
for  the  board  of  the  prisoners  and  for  the  services  of  guards, 
amounting  to  $14.25. 

By  section  2998  of  the  Revised  Statutes,  the  offense  of  open- 
ing or  breaking  into  a  car  containing  imported  merchandise 
for  transportation  under  bond  is  made  a  felony. 

The  statutory  authority  of  inspectors  of  customs  to  make 
arrests  is  limited.  It  is  provided  by  section  3059  of  the  Re- 
vised Statutes  that — 

"  It  shall  be  lawful  for  any  officer  of  the  customs,  including 
inspectors  and  occasional  inspectors,  or  of  a  revenue  cutter, 
or  authorized  agent  of  the  Treasury  Department,  or  other 
persons  specially  appointed  for  the  purpose  in  writing,  by  a 
collector,  naval  officer,  or  surveyor,  to  go  on  board  of  any 
vessel,  as  well  without  as  within  his  district,  and  to  inspect, 
search,  and  examine  the  same,  and  any  person,  trunk,  or 
envelope  on  board,  and  to  this  end  to  hail  and  stop  such 
vessel  if  under  way,  and  to  use  all  necessary  force  to  compel 
compliance;  and  if  it  shall  appear  that  any  breach  or  viola- 
tion of  the  laws  of  the  United  States  has  been  committed, 
whereby  or  in  consequence  of  which  such  vessel,  or  the  mer- 
chandise, or  any  part  thereof,  on  board  of  or  imported  by  such 
vessel,  is  liable  to  forfeiture,  to  make  seizure  of  the  same,  or 
either  or  auy  part  thereof,  and  to  arrest,  or  in  case  of  escape 
or  any  attempt  to  escape,  to  pursue  and  arrest  any  person 
engaged  in  such  breach  or  violation." 
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The  power  of  arrest  conferred  by  this  section  appears  to  be 
restricted  to  the  arrest  of  persons  connected  with  the  viola- 
tion of  the  customs  laws  by  means  of  vessels  or  merchandise 
on  vessels.  Therefore,  the  present  case  does  not  appear  to 
come  within  its  purview,  and  it  would  seem  that  the  inspector 
had  no  other  authority  to  arrest  the  persons  against  whom 
the  charge  was  made  than  that  possessed  by  a  private 
person.  A  private  person  is  authorized  to  make  an  arrest 
without  a  warrant  if  he  sees  a  felony  committed,  or  to  pre- 
vent one,  or  upon  suspicion,  if  a  felony  has  in  fact  been  com- 
mitted, and  there  was  reasonable  ground  to  suspect  the 
person  arrested.  But  in  such  case  it  is  the  duty  of  the 
person  making  the  arrest  to  take  the  person  so  arrested,  with- 
out unnecessary  delay,  before  a  magistrate  or  deliver  him  to 
a  peace  officer.    [Judson  v.  Reardon,  16  Minn.,  387, 399.) 

From  the  circumstances  in  this  case  it  would  appear  that  the 
action  of  Mr.  Stewart  in  arresting  these  persons  was  necessary 
to  secure  their  apprehension,  but  that  he  was  only  authorized  to 
make  the  arrests  as  a  private  person  and  not  as  an  inspector 
of  customs.  The  official  duty  of  making  such  arrests  undoubt- 
edly pertain 8  to  the  judiciary,  although  the  law  violated  may 
be  a  customs  law,  unless  by  specific  provision  of  statute 
authority  in  a  particular  case  is  conferred  upon  officers  of  the 
customs.  It  may  therefore  be  said  that  the  expenses  in  this 
case  were  incurred  in  aid  of  the  judiciary.  However  this  may 
be  I  think  it  is  clear  that  they  were  not  lawfully  incurred  under 
any  provision  of  the  customs  laws,  and  that  therefore  the  ap- 
propriation for  expenses  of  collecting  the  revenue  from  customs 
is  not  applicable  thereto. 

The  following  provision,  contained  in  section  846  of  the 
Revised  Statutes,  appears  to  be  applicable  to  expenses  of  like 
nature  which  have  been  incurred  without  specific  authority  of 
law: 

"  Where  the  ministerial  officers  of  the  United  States  have 
or  shall  incur  extraordinary  expense  in  executing  the  laws 
thereof,  the  payment  of  which  is  not  specifically  provided  for, 
the  President  of  the  United  States  is  authorized  to  allow  the 
payment  thereof  under  the  special  taxation  of  the  district  or 
circuit  court  of  the  district  in  which  the  said  services  have  been 
or  shall  be  rendered,  to  be  paid  from  the  appropriation  for 
defraying  the  expenses  of  the  judiciary." 

The  question  from  what  appropriation  these  expenses  should 
be  paid  was  presented  to  me  by  Marshal  lde,  of  Tacoma,  Wash., 
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in  September,  1890.     In  iny  reply  thereto,  dated  September 
23,  1899,  I  said: 

4*  It'  the  claimants  desire  to  treat  them  (these  expenses)  as 
extraordinary  expenses,  they  are  authorized  by  law  to  present 
an  account  to  the  court  ou  that  theory  and  ask  such  t  ourt  to 
specially  tax  their  claims  as  costs,  aud  then  the  President  will 
be  authorized  to  act,  in  either  allowing  or  rejecting  such  special 
taxation  of  costs." 

It  now  appears  that  an  account  for  these  expenses  has  been 
submitted  to  the  proper  court  under  the  foregoing  provision, 
and  that  it  has  beeu  approved  by  the  court  and  transmitted  to 
the  Attorney-General  for  his  action.  I  am  therefore  of  opinion 
that  these  expenses  can  only  be  paid  upon  the  approval  of  the 
President  from  the  proper  judiciary  appropriation. 


THE   DISPOSITION   OP    PINES   COLLECTED   BY 
CONSULAR  COURTS. 

It  is  required  by  law  that  fines  collected  by  consular  officers  shall  be  dis- 
posed of  in  the  same  manner  as  consular  fees. 

(Comptroller  Tracewell  to  the  Secretary  of  State,  May  14, 1900.) 

I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  3d  ultimo,  as  follows: 

"  The  Department  has  received  from  the  consul-general  at 
Apia,  Samoa,  a  despatch  (No.  136,  January  18, 1900),  which 
reads  as  follows: 

" '  I  have  the  honor  to  state  that  many  years  ago,  probably 
when  Mr.  Sewell  was  here  as  consul-general,  or  possibly  when 
J.  H.  Mulligan  was  here,  one  Charles  Bartly  was  arrested  and 
fined  the  sum  of  thirty  dollars,  which  was  paid  into  the  con- 
sular court.  It  seems  that  there  was  no  law  providing  for  the 
proper  disposition  of  the  same.  The  mouey,  therefore,  has 
been  retained,  and  handed  down,  until  it  came  into  my  posses- 
sion. 1  think  it  was  made  the  subject  of  considerable  corre- 
spondence. As  it  is  within  the  range  of  possibilities  that  this 
consulate-general  may  be  closed  in  the  near  future,  I  take  the 
liberty  of  inquiring  what  1  shall  do  with  the  money.  Shall  it 
be  paid  into  the  public  treasury,  or  turned  into  the  U.  S. 
Treasury,  or  shall  it  be  appropriated  to  the  use  aud  benefit  of 
the  consular  court?  Kindly  let  me  know  into  what  channel  it 
shall  be  turned.' 

"A  careful  search  through  the  records  of  this  Department 
has  failed  to  reveal  any  correspondence  upon  this  subject,  and 
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I  am  unable  to  find  any  ruling  upon  a  similar  case.  With 
reference  to  sections  4083  to  4130,  Bevised  Statutes,  I  have  to 
request  a  decision  by  you  as  to  the  proper  disposition  of  the 
money  in  question. 

"  1  may  state  for  your  information  that  prior  to  July  27, 1897, 
consular  court/fee*  were  regarded  by  this  department  as  official, 
but  by  the  Executive  order  of  July  27, 1807,  they  were  made 
unofficial  and  may  now  be  retained  by  the  officers  collecting 
them." 

The  sections  of  the  Bevised  Statutes  to  which  you  refer  are 
those  relatiug  to  consular  courts. 
On  the  12th  ultimo  I  wrote  to  you  as  follows: 

"Before  answering  the  same,  I  shall  be  pleased  to  be  in- 
formed as  to  the  disposition  of  fines  in  general  which  are  col- 
lected in  consular  courts.  Sections  4089,  4101,  and  4104  of 
the  Bevised  Statutes  recognize  their  collection,  but,  so  far  as  I 
am  aware,  there  is  no  law  governing  their  disposition.  Sec- 
tion 4120  and  the  Executive  order  of  July  27, 1897,  appear  to 
relate  only  to  fees." 

In  your  reply,  dated  the  8th  instant,  you  say : 

"Beferring  to  your  letter  of  the  12th  of  April  replying  to 
mine  of  April  3,  requesting  an  expression  of  your  opinion  upon 
the  disposition  of  a  fine  collected  by  the  consular  court  at  Apia, 
Samoa,  I  have  to  say  that  prior  to  the  Executive  order  of  July 
27, 1897,  fines  imposed  and  collected  by  consular  courts  seem 
to  have  been  accouuted  for  in  the  same  manner  as  consular 
court  fees.  I  have  not  been  able  to  find  a  case  where  a  fine 
was  collected  since  the  order  referred  to  was  promulgated. 
This  Department  is  of  the  opinion  that  fines  collected  by  con- 
sular courts  should  be  disposed  of  in  the  same  way  as  consular 
fees,  but  as  it  is  unable  to  find  a  ruling  upon  the  subject,  it 
desires  to  h^ve  an  expression  of  your  opinion  for  its  guidance 
in  instructing  consular  officers  in  the  matter  of  such  fines." 

The  question  as  now  presented  is  the  broad  one  of  the  dis- 
position of  fines  collected  in  consular  courts,  and  as  it  involves 
the  settlement  of  the  accounts  of  consular  officers,  it  is  one  on 
which  I  have  authority  to  render  a  decision. 

Sections  4101-4104  of  the  Bevised  Statutes  provide  for  pun- 
ishment by  fine  in  consular  courts,  but  no  specific  provision  is 
anywhere  made  for  their  disposition.  Sections  3617, 3621, 3622, 
and  3623  make  general  provision  for  the  disposition  of  all 
moneys  of  the  United  States  coming  into  the  hands  of  an 
officer,  and  numerous  other  statutes  make  special  provisions. 
The  general  rule  is  that  all  moneys  received  from  whatever 
source  on  account  of  the  United  States  shall  be  paid  into  the 
Treasury  of  the  United  States.  Special  acts  on  the  other 
22184— Vol.  6 55 
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baud  provide  for  the  application  of  tbe  moneys  or  a  portion  of 
them  in  payment  of  fees,  costs,  or  percentages  before  deposit. 

Section  4120  of  tbe  Revised  Statutes  is  as  follows: 

"It  sball  be  tbe  duty  of  tbe  ministers  in  eacb  of  those  coun- 
tries to  establish  a  tariff  of  fees  for  judicial  services,  which  shall 
be  paid  by  such  parties  and  to  such  persons  as  the  minister 
shall  direct :  and  the  proceeds  shall,  as  far  as  necessary,  be 
applied  to  defray  the  expenses  incident  to  the  execution  of  this 
title,  and  regular  accounts,  both  of  receipts  and  expenditures, 
shall  be  kept  by  the  ministers  and  consuls  and  transmitted 
annually  to  the  Secretary  of  State." 

By  the  act  of  June  14, 1878  (20  Stat,  131),  the  provisions  of 
the  title  (XLVIII  of  the  Revised  Statutes)  were,  so  far  as 
they  may  be  applicable,  extended  to  any  country  with  which 
the  United  States  has  or  may  have  treaty  relations,  and  spe- 
cifically to  Samoa. 

The  application  of  the  fees  of  consular  courts  is  clearly 
stated  in  the  above  section;  they  shall,  as  far  as  necessary,  be 
applied  to  defray  the  expenses  of  the  courts;  and,  by  implica- 
tion, they  would  appear  to  be  made  official  fees,  and  such  part 
as  are  not  necessary  for  the  object  named,  it  would  seem, 
should  be  covered  into  the  Treasury  as  any  other  consular  fee. 
Paragraphs  521  and  640  of  the  Consular  Regulations  of  1896 
expressly  declare  these  fees  to  be  official.  Paragraph  649, 
relating  to  the  duties  of  marshals  of  consular  courts,  prescribes 
that— 

"They  shall  also  make  quarterly  returns  to  the  Secretary  of 
State  showing  the  nature  of  each  case  determined  in  the  con- 
sular court,  the  proceedings  in  connection  therewith,  and  the 
disposition  of  the  fines  aud  fees," 

and  a  form  of  return  of  both  fines  and  fees  is  prescribed 
(Form  137.) 

It  is  thus  evident  that,  while  fines  are  not  named  in  section 
4120  of  the  Revised  Statutes  or  in  paragraphs  521  and  640  of 
the  Regulations,  no  distiuction  appears  to  have  been  made 
between  fees  and  fines,  so  far  as  the  question  of  their  being 
official  or  nonofficial  is  concerned.  Whether  the  provisions  of 
section  4120  as  to  the  use  of  the  fees  in  defraying  the  expenses 
of  the  courts  was  applied  to  the  fines  collected  I  have  no 
means  of  knowing.  It  is  sufficient  to  Bay  that  both  fees  and 
fines  were  evidently  regarded  as  official. 

If  the  question  were  to  be  decided  in  the  light  of  the  fore- 
going laws  and  regulations,  it  would  be  a  comparatively  easy 
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matter  to  determine  that,  while  the  law  is  not  explicit  as  to  the 
disposition  of  the  lines  in  consular  courts,  the  geueral  laws 
governing  the  disposition  of  public  moneys  and  the  long-con- 
tinued practice  of  the  Department  of  State  make  both  fees 
and  fines  official,  and  require  them  to  be  accounted  for  as  any 
other  official  fee. 

The  question,  however,  must  be  considered  in  the  light  of  the 
Executive  order  of  July  29, 1897,  which  provides  that — 

"  Notarial  or  unofficial  fees,  including  consular  court  fees, 
may  be  retained  by  the  officers  collecting  them,  but  must  be 
reported  in  full  as  required  by  the  Consular  Regulations." 

Sections  1745  of  the  Revised  Statutes,  under  authority  of 
which  the  order  was  issued,  provides  that — 

"The  President  is  authorized  to  prescribe,  from  time  to  time, 
the  rates  or  tariffs  of  fees  to  be  charged  for  official  services, 
and  to  designate  what  shall  be  regarded  as  official  services, 
besides  such  as  are  expressly  declared  by  law,  in  the  business  of 
the  several  legations,  consulates,  aud  commercial   agencies. 

If  I  am  right  in  holding  that  section  4120  of  the  Revised 
Statutes  prescribes  how  the  fees  in  consular  courts  are  to  be 
applied,  it  is  difficult  to  understand  how  they  can  be  diverted 
to  any  other  use,  even  by  Executive  order,  issued  under  au- 
thority of  section  1745  of  the  Revised  Statutes,  which,  as  I 
understand  it,  gives  no  authority  to  modify  or  change  any  ex- 
press provision  of  law.  If  consular  court  fees  are  to  be  retained 
by  the  officers  collecting  them  it  is  difficult  to  see  how  the 
provision  regarding  their  expenditure  is  to  be  enforced,  al- 
though they  may  be  reported  as  required  by  the  order.  How- 
ever this  may  be,  I  am  clearly  of  the  opinion  that  no  authority 
is  given  by  that  section  to  designate  whether  the  fines  imposed 
in  a  consular  court  are  official  or  unofficial.  It  is  a  special 
grant  of  power  and  must  be  strictly  construed.  I  have  con- 
sidered the  fees  and  the  fines  together  in  order  to  explain  the 
reasons  which  appeared  to  establish  the  conclusion  that  fines 
as  well  as  fees  have,  prior  to  1897,  been  always  held  to  be 
official,  but  I  do  not  think  that  that  fact  would  permit  them  to 
be  classed  with  "  consular  court  fees"  named  in  the  Executive 
order  of  July  27, 1897,  even  if  it  be  held  that  those  fees  are 
thereby  properly  made  unofficial. 

Aside  from  the  general  provisions  of  law  which,  in  the 
absence  of  specific  law,  or  of  regulations  having  the  force  of 
law,  must  govern,  it  would  appear  to  need  no  argument  to 
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show  that  it  would  be  contrary  to  public  policy  to  permit  the 
officer  who  imposes  the  fine  to  collect  and  retain  the  same. 

I  am,  therefore,  of  the  opinion  and  so  decide  that  fines  col- 
lected by  consular  courts  should  be  disposed  of  and  accounted 
for  in  the  same  way  as  official  consular  fees. 

So  far  as  the  sum  of  money  mentioned  in  your  first  letter  is 
concerned,  it  would  seem  to  be  proper  to  cover  it  into  the 
Treasury. 


THE  SALE  OP  FUEL  TO  THE  ADMIRAL  OP  THE 

NAVY, 

The  purchase  of  fuel  for  issue  and  sale  to  the  Admiral  of  the  Navy  in  the 
manner  provided  for  by  section  &  of  the  act  of  Jnne  18, 1878,  for  fur- 
nishing fuel  to  officers  of  the  Army,  is  not  authorized. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Navy,  May  15, 

1900.) 

I  have,  by  your  reference,  a  letter  dated  April  12, 1900,  from 
the  quartermaster  of  the  United  States  Marine  Corps  to  the 
commandant,  relative  to  a  requisition  for  fuel,  submitted  by 
the  Admiral  of  the  Navy,  and  requesting  your  direction  whether 
the  Admiral  is  entitled  to  an  allowance  of  fuel,  as  in  the  cases 
of  other  officers  of  the  Navy  and  Marine  Corps;  and  if  so,  the 
quantity  of  such  allowance.  You  request  my  decision  in  the 
premises. 

The  grade  of  Admiral  in  the  Navy  as  now  existing  was  estab- 
lished by  the  act  of  March  2, 1899  (30  Stat.,  995),  which  was 
repeated  in  the  naval  appropriation  act  of  March  3, 1899  (30 
Stat.,  1045).    Said  act  provides: 

"  That  the  President  is  hereby  authorized  to  appoint,  by 
selection  and  promotion,  an  Admiral  of  the  Navy,  who  shall 
not  be  placed  upon  the  retired  list  except  upon  his  own  appli- 
cation; and  whenever  such  office  shall  be  vacated  by  death  or 
otherwise  the  office  shall  cease  to  exist." 

Section  13  of  the  Navy  personnel  act  of  March  3, 1899  (30 
Stat.,  1007),  provides  that,  subject  to  certain  exceptions,  the 
commissioned  officers  of  the  Navy  shall  receive  after  June  30, 
1S<)9,  the  same  pay  and  allowances  as  are  or  may  be  provided 
by  or  in  pursuance  of  law  for  officers  of  corresponding  rank  in 
tlie  Army. 

Section  8  of  the  act  of  June  18, 1878  (20  Stat,  150),  gov- 
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erning  the  sale  of  ftiel  to  officers  of  the  Army,  provides  as 
follows: 

"Allowance  of  or  commutation  for  fhel  to  commissioned  offi- 
cers is  hereby  prohibited;  but  fuel  may  be  famished  to  the 
officers  of  the  Army  by  the  Quartermaster's  Department,  for  the 
actual  use  of  such  officers  only,  at  the  rate  of  $3  per  cord  for 
standard  oak  wood,  or  at  an  equivalent  rate  for  other  kinds  of 
fuel,  according  to  the  regulations  now  in  existence."    *    *    * 

It  was  held  by  this  office,  in  6  Gomp.  Dec.,  87,  that  the  right 
of  army  officers  to  purchase  fuel  at  fixed  prices  according  to 
regulations  as  provided  in  the  above  act  was  an  allowance  the 
benefits  of  which  were  extended  to  officers  of  the  Navy  com- 
ing within  the  operation  of  section  13  of  the  Navy  personnel 
act,  and  that  such  officers  of  the  Navy  were  entitled  to  pur- 
chase fuel  of  the  Government  to  the  amounts  and  at  the  prices 
allowed  to  officers  of  corresponding  rank  in  the  Army. 

The  precise  question  presented  is  whether  or  not  fuel  in  kind 
may  be  sold  to  the  Admiral  of  the  Navy,  in  pursuance  of  the 
provisions  of  the  act  last  quoted  above.  It  is  usually  beyond 
the  jurisdiction  of  this  office  to  render  opinions  regarding  the 
disposition  to  be  made  of  property  lawfully  purchased  for  the 
use  of  the  Department,  since  the  act  of  March  29,  1874  (28 
Stat.,  47),  has  taken  away  from  the  accounting  officers  of  the 
Treasury  Department  all  jurisdiction  over  property  accounts 
(2  Comp.  Dec,  264),  but  as  you  evidently  desire  my  opinion 
upon  the  question  whether  the  public  money  under  the  control 
of  your  Department  may  lawfully  be  used  in  the  purchase  of 
fuel  for  issue  and  sale  to  the  Admiral,  pursuant  to  the  act  of 
1878,  your  reference  will  be  treated  as  a  request  for  a  decision 
upon  that  question. 

Section  1466,  Revised  Statutes,  provides  for  relative  rank 
between  officers  of  the  Navy  and  officers  of  the  Army,  from 
the  Vice- Admiral,  who  ranks  with  the  Lieutenant  General  of 
the  Army,  to  ensigns,  the  lowest  commissioned  officers  of  the 
Navy,  who  rank  with  second  lieutenants  in  the  Army;  but 
no  such  relative  rank  was  provided  for  the  Admiral  of  the 
Navy.  The  grade  of  Admiral  in  the  Navy  is  the  grade  next 
above  that  of  Vice- Admiral,  and  the  next  grade  in  the  Army 
above  that  of  Lieutenant-General,  with  which  the  grade  of 
Vice- Admiral  corresponds  in  rank,  was  that  of  General  of  the 
Army.  The  latter  grade  ceased  to  exist  August  5, 1888,  by 
the  death  of  Gen.  Philip  H.  Sheridan,  the  then  incumbent, 
and  has  not  since  been  revived.    Although  the  law  does  not 


Digitized  byLjOOQlC 


870  DECISIONS   OF   THE   COMPTROLLER. 

specify  any  grade  in  the  Army  with  which  the  grade  of 
Admiral  is  to  be  ranked,  it  is  my  opinion  that  the  reasonable 
intent  of  section  13  of  the  Navy  personnel  act  is  that  it  should 
be  considered  as  corresponding  in  rank  with  the  grade  of 
General  of  the  Army,  as  that  grade  formerly  existed,  and  that 
the  Admiral  of  the  Navy  should  receive  the  same  pay  and 
allowances  which  the  General  of  the  Army  formerly  received. 
As  no  provision  was  made  by  law,  or  by  regulation  in  pursu- 
ance of  law,  for  the  sale  of  fuel  to  the  General  of  the  Army, 
there  is  none  for  the  sale  of  fuel  to  the  Admiral  of  the  Navy. 
I  have,  therefore,  the  honor  to  advise  you  that  there  is  no 
authority  of  law  for  the  purchase  of  fuel  for  issue  and  sale  to 
the  Admiral  of  the  Navy  under  the  regulations  made  pursuant 
to  the  act  of  June  18, 1878,  for  such  issue  and  sale  to  officers 
of  the  Army. 

OAEE  AND  MAINTENANCE  OF  SOLDIERS  IN  QUAR- 
ANTINE HOSPITALS. 

Payment  to  the  commissioners  of  quarantine  of  the  State  of  New  York  of 
the  customary  charges  for  the  care  and  maintenance  of  a  discharged 
soldier  who  was  removed  to  Swinburne  Island  Hospital  from  a  United 
States  transport,  and  for  the  cremation  of  his  remains,  is  authorized. 

{Decision  by  Comptroller  Tracewell,  May  25, 1900.) 

The  Auditor  for  the  War  Department,  April  4, 1900,  sub- 
mits the  following  decision  for  approval,  disapproval,  or 
modification : 

"  In  the  examination  of  the  claim  of  the  commissioners  of 
quarantine  of  the  State  of  New  York  for  $53  for  the  care  and 
maintenance  of  Glem  W.  Oswald,  a  discharged  soldier,  and  the 
cremation  of  his  body  at  Swinburne  Island  Hospital,  New 
York  Harbor,  from  September  19, 1899,  the  date  of  his  admis- 
sion, to  September  22, 1899,  the  date  of  his  death,  of  yellow 
fever,  the  question  arises  as  to  whether  or  not  payment  can 
legally  be  made  to  said  commissioners  of  quarantine  for  the 
board  and  nursing  of  said  discharged  soldier  in  said  hospital, 
and  for  the  care  and  cremation  of  his  body,  as  per  the  bill  ren- 
dered, and  also,  if  such  payment  can  legally  be  made,  what 
appropriation  is  chargeable  therewith. 

"  It  appears  that  he  was  formerly  a  member  of  the  First 
United  States  Infantry  and  was  discharged  under  General 
Orders,  No.  40,  A.  G.  O.,  1898,  on  April  26,  1899.  He  was 
admitted  to  Swinburne  Island  Hospital  from  the  United  States 
Army  transport  Buford  September  19, 1899,  and  died  at  said 
hospital  September  22, 1899,  of  yellow  fever. 
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"It  appears  that  lie  was  paid  his  final  pay  on  May  9, 1899, 
at  Havana,  Cuba,  including  travel  allowances  from  New  York, 
N.  Y.,  to  Cleveland,  Ohio,  by  Maj.  H.  M.  Lord,  additional  pay- 
master, on  his  voucher  No.  1484,  account  No.  7505.  The  sol- 
dier's final  statement  bears  an  indorsement  by  the  quarter- 
master, dated  May  9,  1899,  showing  that  he  was  entitled  to 
receive  land  travel  allowances  from  New  York  to  the  place  of 
his  enlistment. 

"  It  is  assumed  that  he  was  receiving  transportation  an  a 
discharged  soldier  under  section  1290  of  the  Revised  Statutes 
while  a  passenger  on  board  the  United  States  Army  transport 
Buforcl,  and  was  therefore  an  authorized  passenger. 

"It  is  understood  that  steamship  companies  are  held 
responsible  for  the  cost  of  the  care  and  maintenance  of  any 
of  their  passengers  whom  it  is  necessary,  for  sanitary  reasons, 
to  remove  to  Swinburne  Island  Hospital,  and  also  for  the  cost 
of  the  cremation  of  the  remains  of  such  passengers  when  they 
die  at  said  hospital  and  cremation  becomes  necessary  as  a 
sanitary  measure. 

"  1.  1  aip  of  the  opinion,  and  so  decide,  that  the  necessary  and 
customary  charges  of  the  commissioners  of  quarantine  of  the 
State  of  New  York  (which  are  charged  commercial  steamship 
companies)  for  the  treatment,  care,  and  maintenance  of  any  of 
the  passengers  transported  by  said  steamship  companies  whom 
it  is  necessary,  for  sanitary  reasons,  to  remove  to  Swinburne 
Island  Hospital,  or  to  any  other  quarantine  hospital  under 
their  charge  within  New  York  Harbor,  or  for  the  care,  or  care 
and  cremation,  of  the  remains  of  such  passengers  when  they 
die  at  said  hospital,  are  proper  # charges  against  the  United 
States  for  similar  purposes  in  cas'es  where  any  of  the  passen- 
gers transported  on  United  States  Army  transports  are  officers 
or  enlisted  men  or  civilian  employees  of  the  Army  or  dis- 
charged officers  or  enlisted  men  or  civilian  employees  of  the 
Army  entitled  to  and  receiving  transportation  on  such  trans- 
ports at  public  expense. 

"2.  I  am  also  of  the  opinion,  and  so  decide,  that  such  charges 
for  said  class  of  passengers  transported  at  public  expense  on 
commercial  lines  of  steamers  are  not  proper  charges  against 
the  United  States. 

"  3.  I  am  also  of  the  opinion,  and  so  decide,  that  the  appro- 
priation i  Transportation  of  the  Army  and  its  supplies,'  which 
provides,  among  other  things,  for  the  expenses  of  sailing  pub- 
lic transports  on  the  various  rivers,  the  Gulf  of  Mexico,  and 
the  Atlantic  and  Pacific  oceans,  is  available  for  the  payment 
of  such  charges  for  the  specified  purposes  and  classes  of  per- 
sons transported  on  United  States  Army  transports." 

The  decision  is  approved,  with  the  exception  of  paragraph 
No.  2,  about  which  no  opinion  is  expressed,  as  the  matter 
referred  to  therein  is  not  presented  in  the  case  submitted. 


Digitized  byLjOOQlC 


872  DECISIONS  OP  THE   COMPTROLLER. 


BEIMBUBSEMENT  OP  THE  STATE  OF  IDAHO. 

The  State  of  Idaho  is  entitled  to  reimbursement  for  necessary  expen 
incurred,  after  the  troops  of  the  State  were  mastered  into  the  United 
8tatesy  in  preparing  accounts  for  costs,  charges,  and  expenses  incurred 
in  aiding  the  United  States  to  raise  the  Volunteer  Army  in  the  war 
with  Spain. 

(Decision  by  Comptroller  TraceweU,  May  15, 1900.) 

The  governor  of  the  State  of  Idaho  appeals  from  settlements 
of  the  Auditor  for  the  War  Department,  dated,  respectively, 
May  22  and  November  2, 1899,  in  the  matter  of  the  State  claim 
for  reimbursement  for  expenses  incurred  in  assisting  the  United 
States  in  raising  the  Volunteer  Army  in  the  war  with  Spain. 

No  disallowauces  were  made  in  the  first  settlement.  In  the 
second,  or  supplemental,  settlement  of  November  2, 1899,  the 
Auditor  disallowed  vouchers  covering  services  of  the  general 
staff  of  the  National  Guard  of  Idaho  who  were  not  accepted 
into  the  service  of  the  United  States,  nor  tendered  for  that 
purpose,  and  which  services  were  rendered  for  the  most  part 
after  the  Idaho  troops  had  been  mustered  iuto  the  Volunteer 
Army  of  the  United  States.  He  also  disallowed  the  vouchers 
for  the  services  of  temporary  clerks  in  the  offices  of  officers  of 
the  National  Guard  of  Idaho,  and  for  expenses  incurred  subse- 
quent to  the  date  of  the  mustier  in  of  the  Idaho  troops,  which 
services  and  expenses,  as  well  as  the  services  of  the  officers  of 
the  National  Guard  above  mentioned,  it  is  alleged  were  neces- 
sary in  order  to  investigate  the  correctness  of  the  claims  of 
various  persons  who  had  assisted  in  furnishing  supplies  for 
troops  before  their  muster  in,  and  in  preparing  the  claims  for 
presentation  in  due  form  to,  and  as  required  by,  the  account- 
ing officers  of  the  United  States  for  settlement. 

The  act  of  July  S,  1898  (30  Stat,  730),  the  principal  act  under 
which  reimbursement  is  claimed,  makes  appropriation — 

"to  pay  to  the  governor  of  any  State  or  Territory,  or  to  his 
duly  authorized  agents,  the  reasonable  costs,  charges,  and  ex- 
penses that  have  been  incurred  by  him  in  aiding  the  United 
States  to  raise  the  Volunteer  Army  in  the  existing  war  with 
Spain,  by  subsisting,  clothing,  supplying,  equipping,  paying, 
and  transporting  men  of  his  State  or  Territory  who  were 
afterwards  accepted  into  the  Volunteer  Army  of  the  United 
States."    •    •    • 

The  act  of  March  3, 1899  (30  Stat.,  1356),  amends  the  above 
act  in  many  essential  particulars,  making  it  apply  to  expenses 
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incurred  after  as  well  as  before  July  8, 1898,  and  extending  its 
operation  and  limiting  its  general  terms  in  other  respects;  bat 
it  makes  no  change  in  the  general  character  of  expenses  reim- 
bursable under  said  act  of  July  8, 1898. 

The  Auditor  disallowed  the  claim  for  reimbursement  of  the 
pay  of  staff  officers  of  the  Idaho  National  Guard  upon  the 
ground  that  the  officers  were  not  accepted  into  the  service  of 
the  United  States.  It  was  held,  however,  by  this  office,  in  its 
decision  of  February  17, 1900,  that  States  may  be  reimbursed 
for  the  salaries  or  amounts  agreed  on  and  paid  as  compensa- 
tion to  officers  of  the  staff  departments  of  the  National  Guard 
who  assisted  the  governor  in  raising  troops  for  the  Volunteer 
Army,  although  they  themselves  were  not  actually  mustered 
into  the  United  States  service,  or  even  tendered  for  muster  in. 
The  salaries  of  these  officers  will  therefore  be  allowed,  since  it 
is  shown  that  they  rendered  services  of  a  character  for  which 
under  the  law  reimbursement  may  be  made. 

It  is  to  be  understood,  however,  that  the  salaries  or  compen- 
sation hereinbefore  referred  to  were  not  the  regular  salaries 
that  were  paid  or  allowed  to  said  officers  by  the  State,  and 
which  would  have  been  paid  by  said  State  even  if  they  had 
not  been  employed  in  aiding  the  Government  to  raise  the  Vol- 
unteer Army. 

The  question  presents  itself  whether  the  salaries  of  such 
officers  who  rendered  services  as  above,  after  the  troops  from 
the  State  to  which  they  belonged  had  been  mustered  into  the 
Volunteer  Army,  as  well  as  other  expenses  incurred  after  that 
date  in  auditing  and  preparing  the  said  claims  for  presenta- 
tion to  the  accounting  officers  of  the  United  States,  can  be 
reimbursed. 

It  is  clear  that  expenses  incurred  for  supplies  furnished  to 
troops  after  they  were  mustered  into  the  United  States  service 
can  not  be  reimbursed  under  the  provisions  of  the  acts  above 
mentioned.  The  responsibility  of  the  State  ceased  and  the 
liability  of  the  United  States  began  on  the  date  of  the  muster 
in,  and,  however  valuable  the  supplies  furnished  thereafter, 
reimbursement  can  not  be  made  therefor  under  the  provisions 
of  the  above  acts.  (See  Digest  Second  Comptroller's  Decisions, 
vol.  3,  sec.  1329.) 

Can  such  services  and  expenses  be  reimbursed  to  the  States 
and  Territories  if  rendered  or  incurred  after  troops  are  mus- 
tered into  the  United  States  service,  said  expenses  being 
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incurred  in  auditing  the  claims  and  presenting  them  to  the 
Government  for  payment! 

The  precise  question  here  presented  was  passed  upon  in  a 
decision  of  Second  Comptroller  Phelps,  and  approved  by 
Attorney-General  Crittenden  (5  Op.  Atty.  Gen.,  552),  rejecting 
the  claim  of  the  State  of  Florida  for  reimbursement  for  "  sun- 
dry charges  for  various  expenses  for  clerk  hire  and  stationery, 
amounting  to  a  considerable  sum,  incurred  after  the  passage 
of  the  act  authorizing  reimbursement,  in  settling  and  adjust- 
ing the  accounts  of  the  State  and  preparing  them  for  presen- 
tation here." 

The  provisions  of  the  general  deficiency  act  of  February  27, 
1851  (9  Stat.,  573),  under  which  reimbursement  was  sought  in 
that  case,  reads  as  follows : 

"For  reimbursing  the  State  of  Florida,  under  such  rules  and 
regulations  as  have  heretofore  governed  the  adjustment  of  sim- 
ilar claims  of  the  several  States  of  the  United  States  for  mon- 
eys advanced  to  pay  for  expenses  incurred  and  obligations 
contracted  by  said  State,  for  subsistence,  supplies,  and  services 
of  local  troops  called  into  service  during  the  year  eighteen 
hundred  and  forty-nine,  by  and  under  the  authorities  of  said 
State,  seventy-five  thousand  dollars." 

The  Second  Comptroller  disallowed  the  claim  upon  the  ground 
that  such  expenses  should  be  defrayed  by  the  claimant,  and 
that  they  were  not  expenses  incurred  in  furnishing  either  sub- 
sistence, supplies,  or  service  of  troops  as  required  by  the  act. 

It  is  true,  as  a  general  rule,  that  persons  having  claims 
against  the  United  States  for  supplies  or  services  furnished  or 
rendered  are  required  to  bear  the  expenses  of  presenting  said 
claims  for  consideration  and  allowance.  The  question,  there- 
fore, is  whether  the  acts  of  1898  aud  1899,  supra,  require  the 
application  of  a  different  rule,  or  an  exception  to  the  general 
rule. 

If  the  decision  of  Second  Comptroller  Phelps  and  the  opinion 
of  Attorney-General  Crittenden  are  alone  to  be  considered,  I 
should  feel  under  obligation  to  follow  the  rule  laid  down  by 
said  officers.  Since  that  decision  and  opinion  were  rendered 
the  United  States  Supreme. Court,  in  the  case  of  United  States 
v.  New  York  (160  U.  S.,  598),  has  promulgated  a  more  liberal 
interpretation  of  simil  ir  acts  passed  for  reimbursing  or  indem- 
nifying States  for  expenses  incurred  on  behalf  of  the  United 
States. 

In  this  case,  the  question  was  as  to  the  allowance  to  the 
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State  of  New  York  for  moneys  paid  by  them  as  Interest  on 
money  borrowed  to  enable  the  State  to  aid  the  General  Govern- 
ment in  raising  troops.  On  page  619,  the  Supreme  Gonrt 
said: 

"The  duty  of  suppressing  armed  rebellion  having  for  its 
object  the  overthrow  of  the  National  Government,  was  pri- 
marily upon  that  Government,  and  not  upon  the  several  States 
composing  the  Union.  New  York  came  promptly  to  the  assist- 
ance of  the  National  Government  by  enrolling,  subsisting, 
clothing,  supplyiug,  arming,  equipping,  paying,  and  transport- 
ing troops  to  be  employed  in  putting  down  the  rebellion. 
Immediately  after  Fort  Sumter  was  fired  upon,  its  legislature 
passed  an  act  appropriating  $3,000,000,  or  so  much  thereof  as 
was  necessary,  out  of  any  moneys  in  its  treasury  not  otherwise 
appropriated,  to  defray  any  expenses  incurred  for  arms,  supplies, 
or  equipments  for  such  forces  as  were  raised  in  that  State  and 
mustered  into  the  service  of  the  United  States.  In  order  to 
meet  the  burdens  imposed  by  this  appropriation,  the  real  and 
personal  property  of  the  people  of  New  York  were  subjected 
to  taxation.  When  New  York  had  succeeded  in  raising  thirty 
thousand  soldiers  to  be  employed  in  suppressing  the  rebellion, 
the  United  States,  well  knowing  that  the  national  existence 
was  imperilled,  and  that  the  earnest  cooperation  and  continued 
support  of  the  States  was  required  in  order  to  maintain  the 
Union,  solemnly  declared  by  the  act  of  1861,  that  *  the  costs, 
charges,  and  expenses  properly  incurred'  by  any  State  in 
raising  troops  to  protect  the  authority  of  the  nation,  would  be 
met  by  the  General  Government.  And  to  remove  any  possible 
doubt  as  to  what  expenditures  of  a  State  would  be  so  met,  the 
act  of  1862  declared  that  the  act  of  1861  should  embrace 
expenses  incurred  before,  as  well  as  after,  its  approval.  It 
would  be  a  reflection  upon  the  patriotic  motives  of  Congress  if 
we  did  not  place  a  liberal  interpretation  upon  those  acts,  and 
give  effect  to  what,  we  are  not  permitted  to  doubt,  was  intended 
by  their  passage.    •    •    • 

"  Liberally  interpreted  it  is  clear  that  the  acts  of  July  27, 
1861,  and  March  8, 1862,  created  on  the  part  of  the  United 
States  an  obligation  to  indemnify  the  States  for  any  costs, 
charges,  and  expenses  properly  incurred  for  the  purposes 
expressed  in  the  act  of  1861,  the  title  of  which  shows  that  its 
object  was  'to  indemnify  the  States  for  expenses  incurred  by 
them  in  defence  of  the  United  States.'" 

Applying  the  principles  and  the  liberal  interpretation  given 
by  the  Supreme  Court  in  the  above-mentioned  case,  I  am  clearly 
of  the  opinion  that  the  acts  of  1898  and  1899,  supra,  are  broad 
enough  to  cover,  and  indeed  were  intended  to  cover,  all  costs, 
charges,  and  expenses  properly  incurred  by  the  States  in  aid- 
ing the  United  States  to  raise  a  Volunteer  Army  in  its  war  with 
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Spain.  As  the  Supreme  Court  has  said,  the  object  of  said  acts 
was  to  indemnify  the  States  for  expenses  incurred.  That  being 
the  case,  it  is  difficult  to  see  how  that  indemnification  could  be 
fully  carried  out  if  the  United  States  should  refuse  to  reimburse 
the  States  for  the  expenses  which  were  properly  and  necessa- 
rily incurred  in  the  performance  of  the  duties  which  have  been 
imposed  upon  them. 

It  seems  to  me  that  the  decision  of  the  Supreme  Court  should 
now  be  construed  as  overruling  the  illiberal  decision  and  opin- 
ion of  the  Second  Comptroller  and  Attorney-General. 

In  conclusion,  I  am  of  the  opinion,  and  so  hold,  that  the  gov- 
ernor of  the  State  of  Idaho  is  entitled  to  be  reimbursed  for  the 
necessary  costs,  charges,  and  expenses  properly  incurred  in  the 
preparation  of  the  account  of  the  State,  so  as  to  meet  the 
requirements  of  the  accounting  officers,  even  though  said 
expenses  were  incurred  after  the  State  troops  were  mustered 
into  the  service  of  the  United  States;  it  being  understood, 
however,  that  this  will  not  cover  or  authorize  the  reimburse- 
ment for  the  regular  salaries  to  permanent  officers  of  the  State 
while  they  may  be  so  employed,  but  will  include  only  the  serv- 
ices of  such  temporary  officers  and  clerical  force  and  other 
incidental  expenses  as  it  may  have  been  found  necessary  to 
employ  and  incur  for  the  sole  purpose  of  the  preparation  of 
these  accounts. 

These  expenses  must  have  been  directly  connected  with  the 
work  of  preparing  the  accounts,  and  will  not  include  those 
remotely  connected  therewith,  such  as  the  employment  of  attor- 
neys and  agents,  etc.,  in  looking  after  the  claims  after  their 
presentation  to  the  Government. 

I  am  also  of  opinion,  <and  hold,  that  the  act  of  July  8, 1898, 
is  broad  enough  in  its  terms  to  include  expenses  properly  and 
necessarily  incurred  in  aiding  the  United  States  to  raise  a  vol- 
unteer army,  even  though  said  expenses  may  have  been  incurred 
prior  to  the  time  of  the  declaration  of  war  against  Spain.  The 
language  of  that  act  is  "  expenses  that  have  been  incurred," 
implying  clearly  a  past  date,  without  fixing  definitely  that  date. 
The  only  limitation  that  can  apply  to  this  is  that  the  expenses 
must  have  been  directly  and  necessarily  incurred  for  the  sole 
purpose  of  aidiug  the  United  States  in  its  war  against  Spain. 
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ERECTING  BUILDINGS  ON  LEASED  GROUND. 

It  is  the  general  polioy  of  Congress  that  no  pnblio  building  shall  be 
erected  on  ground  not  owned  by  the  United  States. 

A  small  temporary  building  for  the  shelter  of  a  keeper  of  the  New  Haven 
Long  Wharf  post  light  is  not  a  public  building  within  the  meaning  of 
sections  355, 1136,  and  3734,  Revised  Statutes. 

The  provision  in  the  act  of  June  23,  1874,  as  amended  by  the  act  of  Octo- 
ber 2, 1888,  which  authorizes  the  Light-House  Board  "to  lease  the 
necessary  ground  for  such  lights  and  beacons  as  are  for  temporary  use 
or  are  used  to  point  out  changeable  channels,"  must  be  construed  to 
preclude  the  Board  from  leasing  ground  for  any  light  or  beacon  not 
embraced  in  one  of  the  classes  specified. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  May 

16, 1900.) 

In  your  communication  of  April  30, 1900,  you  say: 

"At  the  instance  of  the  Light- Houfee  Board,  I  have  to  state 
that  the  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany have  offered  to  lease  to  the  United  States  a  small  plot  of 
land  on  New  Haven  Long  Wharf,  New  Haven,  Conn.,  for  a 
site  for  an  inexpensive  temporary  structure  for  the  shelter  of 
the  light  keeper  who  attends  to  the  post  light  at  that  place. 

"  I  have  the  honor  to  inquire  if  section  355,  Revised  Stat- 
utes, or  any  other  section,  prohibits  the  erection  of  such  a 
structure,  providing  that  the  structure  be  so  built  as  to  be 
easily  removable,  and  that  a  clause  be  inserted  in  the  lease 
authorizing  its  removal,  by  the  United  States,  at  any  time 
prior  to  the  termination  of  the  lease    •    •    •  » 

From  a  paper  transmitted  with  your  communication  it  also 
appears  that  the  dimensions  of  the  house,  the  erection  of 
which  is  contemplated,  are  estimated  at  "  about  6  by  8  feet." 

Section  355,  Revised  Statutes,  provides  that — 

"No  public  money  shall  be  expended  upon  any  site  or  land 
purchased  by  the  United  States  for  the  purposes  of  erecting 
thereon  any  armory,  arsenal,  fort,  fortification,  navy-yard, 
custom  house,  light-house,  or  other  public  building  of  any 
kind  whatever  until  the  written  opinion  of  the  Attorney- 
General  shall  be  had  in  favor  of  the  validity  of  the  title,  nor 
until  the  consent  of  the  legislature  of  the  State  in  which  the 
land  or  site  may  be  to  such  purchase  has  been  given." 

Section  1136  also  provides  that — 

"It  shall  be  the  duty  of  all  officers  of  the  United  States 
having  any  of  the  title  papers  (properly  purchased,  or  about 
to  be  purchased,  for  erection  of  public  buildings)  in  their  pos- 
session to  furnish  them  forthwith  to  the  Attorney-General. 
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Xo  public  money  shall  be  expended  until  the  written  opinion 
of  the  Attorney-General  shall  be  had." 

Neither  of  these  sections  applies  to  the  erection  of  public 
buildings  or  other  structures  upon  land  leased  to  the  United 
States;  they  are  restricted  by  their  terms  to  the  expenditure 
of  public  money  upon  or  in  connection  with  land  purchased  by 
the  United  States  for  the  erection  thereon  of  such  buildings  or 
structures. 

But  the  question  might  be  raised  whether  a  structure  such 
as  that  contemplated  is  not  a  public  building,  and  whether  its 
erection  on  land  not  owned  by  the  United  States  is  not  in  con- 
travention of  the  policy  of  Congress  indicated  by  the  foregoing 
and  other  statutory  provisions. 

The  act  of  March  3, 1883  (22  Stat.,  605),  contains  the  following 
provision : 

"The  Secretary  of  the  Treasury  is  authorized  to  acquire,  by 
private  purchase  or  by  condemnation,  the  necessary  lands  for 
public  buildings  and  light-houses  to  be  constructed,  and  for 
which  money  is  appropriated."    *    *    * 

The  act  of  March  2, 1899  (25  Stat.,  940),  containsthe  following 
provisions : 

"That  hereafter  no  plan  shall  be  approved  by  the  Secretary 
of  the  Treasury  for  any  public  building  authorized  by  Con- 
gress to  be  erected  until  after  the  site  therefor  shall  have 
been  finally  selected.  *  *  *  And  payments  for  sites  for 
public  buildings  under  the  control  of  the  Treasury  Depart- 
ment shall  be  made  at  the  Treasury  Department."    *    *    * 

These  provisions  indicate  that  it  is  the  general  policy  of 
Congress  that  no  public  building  shall  be  erected  on  lpnd  not 
owned  by  the  United  States.  But  I  doubt  if  a  temporary 
structure  of  the  character  indicated  can  properly  be  regarded 
as  a  public  building  within  the  meaning  of  these  provisions. 
It  is  true  that  in  a  broad  sense  any  building  belonging  to  the 
United  States,  and  especially  if  designed  for  public  use,  may 
be  said  to  be  a  public  building.  Probably  it  is  also  true  that 
no  such  building  can  properly  be  distinguished  and  excluded 
from  the  category  of  a  public  building  because  it  does  not  ex- 
ceed a  certain  size,  nor  because  its  cost  does  not  exceed  any 
arbitrary  sum,  nor  because  it  is  not  designed  for  use  in  excess 
of  any  particular  number  of  years.  But  there  are  other  pro- 
visions of  law  from  which  it  may  be  inferred  that  not  every 
little  structure  belonging  to  the  United  States  that  may  be  in 
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a  broad  sense  a  building  is  a  public  building  within  the  mean- 
ing of  the  foregoing  provisions.  For  example,  it  is  provided 
by  section  3734  of  the  Revised  Statutes  that — 

"  Before  any  new  buildings  for  the  use  of  the  United  States 
are  commenced,  the  plans  and  full  estimates  therefor  shall  be 
prepared  and  approved  by  the  Secretary  of  the  Treasury,  the 
Postmaster-General,  and  the  Secretary  of  the  Interior;  and 
the  cost  of  each  building  shall  not  exceed  the  amount  of  such 
estimate." 

Similar  provision  is  made  by  the  act  of  March  3, 1875  (18 
Stat.,  395),  for  public  buildings  under  the  control  of  the  Treas- 
ury Department. 

While  this  question  is  not  free  from  doubt  and  a  literal 
construction  of  the  foregoing  provisions  would  render  them 
applicable  to  any  building  whatever  to  be  erected  for  public 
use,  yet  I  am  of  opinion  that  it  is  not  the  intention  of  Congress 
that  they  should  apply  to  a  building  of  the  character  of  the 
one  in  contemplation.  In  reaching  this  conclusion  I  have  not 
overlooked  the  opinion  of  the  Attorney-General  of  July  23, 
1890  (19  Op.  Att.  Gen.,  607),  in  which  he  held,  quoting  from 
the  syllabus,  that — 

"No  building,  even  of  a  temporary  character,  to  be  used  for 
storage  purposes,  can  be  erected  at  the  public  expense  without 
special  authority  of  Congress." 

But  this  opinion  appears  to  be  based  mainly  upon  considera- 
tions peculiar  to  that  branch  of  the  service. 

There  is,  however,  a  further  consideration.  In  6  Gomp. 
Dec.,  296,  wherein  a  similar  question  was  under  consideration, 
it  was  said: 

"In  the  absence  of  any  clear  provision  for  the  purpose,  it  is 
not  to  be  presumed  that  Congress  intends  that  moneys  appro- 
priated for  public  buildings  shall  be  expended  in  the  con- 
struction of  any  structure  on  land  which  is  not  owned  by  the 
United  States,  and  which  would  inure  to  the  benefit  of  private 
persons,  or  subject  the  Government  to  embarrassment  in  its 
use.  Perhaps  under  certain  circumstances  the  erection  of 
inexpensive  temporary  buildings  on  land  held  by  the  Govern- 
ment under  a  lease  might  be  authorized  by  an  appropriation 
for  some  specific  object  to  which  they  were  a  necessary  inci- 
dent. But  unless  the  Government  owns  the  land  or  possesses 
the  right  to  use  and  occupy  it,  it  would  ordinarily  be  inex- 
pedient to  expend  public  mouey  for  the  erection  of  any  structure 
thereon,  and  manifestly  should  not  be  done  without  clear 
authority  of  law." 


Digitized  byLjOOQlC 


880  DECISIONS   OF   THE   COMPTROLLER. 

The  act  of  June  23,  1874  (18  Stat.,  220),  authorizes  the 
Light-House  Board — 

"to  lease  the  necessary  ground  for  all  such  lights  and  beacons 
as  are  used  to  point  out  changeable  channels,  and  which  in 
consequence  can  not  be  made  permanent," 

and  appropriations  are  annually  made  for  such  lights.  This 
provision  was  amended  by  the  act  of  October  2, 1888  (25  Stat, 
512 ),  to  include  "  auch  lights  and  beacons  as  are  for  temporary 
use." 

The  light  in  connection  with  which  the  erection  of  this 
building  is  contemplated  is  the  light  on  New  Haven  Long 
Wharf.  This  light  was  established  in  1854  and  rebuilt  in  1861, 
and  is  described  in  your  communication  as  a  post  light.  It 
appears,  therefore,  to  be  neither  a  light  for  temporary  use  nor 
a  light  used  to  point  out  changeable  channels,  and  therefore 
that  it  is  not  within  the  foregoing  provisions.  The  appropria- 
tion for  post  lights  is  also  restricted  to  lights  on  rivers,  lakes, 
and  other  waters  therein  specified,  and  is  not  applicable  to  the 
post  light  at  New  Haven  Long  Wharf. 

I  am  also  of  the  opinion  that  the  foregoing  provision,  author- 
izing the  Light-House  Board  to  lease  the  necessary  ground  for 
certain  specified  classes  of  lights  and  beacons,  is  exclusive.  It 
clearly  implies  that  express  authority  was  deemed  necessary 
for  the  leasing  of  ground  therefor,  and  as  the  express  authority 
granted  is  restricted  to  certain  classes  of  lights  and  beacons 
therein  specified,  I  thiuk  it  must  be  construed  to  preclude  the 
Board  from  leasing  ground  for  any  light  or  beacon  not  embraced 
in  one  of  the  two  classes  specified. 


KBQUIREMENT   THAT    CONTRACTS    SHALL   BE   IN 
WRITING  IS  MANDATORY. 

Section  3744,  Revised  Statutes,  which  requires  that  all  contracts  made  by 
the  Secretaries  of  War,  the  Navy,  and  the  Interior  shall  be  "reduced 
to  writing  and  signed  by  the  contracting  parties  with  their  names  at 
the  end  thereof/'  is  mandatory,  and  a  written  order  by  the  Secretary 
of  War  for  the  purchase  of  arms  and  cartridges  does  not  constitute  a 
valid  executory  contract  which  can  be  enforced. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  May  18, 1900.) 

By  your  indorsement  of  the  27th  ultimo  I  have  received  the 
papers  in  the  claim  of  Messrs.  Dudley  &  Michener,  for  equi- 
table compensation  on  account  of  an  alleged  breach  of  an 
alleged  contract  for  the  purchase  from  them  of  20,000  Mauser 
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rifles  and  3,000,000  cartridges.  You  request  my  decision  as  to 
whether  there  is  authority  of  law  for  the  payment  by  your 
Department  of  the  claim  referred  to. 

The  only  evidence  of  a  contract  in  this  case  is  found  in  the 
following  letters: 

"War  Department, 
"  Washington,  July  9, 1898. 

"  Gentlemen  :  You  will  please  deliver  to  the  United  States, 
free  on  board  ship,  at  any  point  on  the  Atlantic  coast  of  the 
United  States  that  I  may  designate  hereafter,  the  following 
property  and  at  the  price  named,  viz  : 

"20,000  Mauser  rifles,  new  type,  seven  shot,  with  bayonets, 
at  $11.50  each. 

"3,000,000  smokeless  powder  cartridges  for  the  above  rifles, 
at  $30.00  per  thousand. 

"  The  number  of  cartridges  may  be  iucreased  by  2,000,000, 
if  they  can  be  readily  used  in  the  Krag-  Jorgensen  gun,  if  you 
desire,  so  as  to  make  5,000,000  in  all,  and  at  the  same  price. 

"This  property  shall  be  delivered  within  five  weeks,  shall 
receive  the  usual  inspection,  and  be  paid  for  on  delivery  to  the 
agent  or  agents  of  the  United  States  who  may  be  designated 
to  receive  the  same. 

"The  rifles  are  purchased  only  on  condition  that  there  shall 
be  sold  aud  delivered  therewith  at  least  3,000,000  of  the 
cartridges. 

"The  understanding  is  that  deliveries  will  be  made  as  rapidly 
as  possible  and  within  the  time  named. 
"  Yours,  truly, 

"B.  A.  Alger,  Secretary  of  War. 

"Messrs.  Dudley  &  Michener, 

"Washington,  D.  CP 

"War  Department, 
"  Washington,  August  18, 1898. 
"  Gentlemen  :  On  the  9th  of  July  I  gave  you  an  order  for 
20,000  Mauser  rifles,  new  type,  with  bayonets,  and  three  mil- 
lion smokeless  powder  cartridges  for  the  same,  at  a  price  named 
by  me,  conditioned  that  they  should  be  delivered  to  the  United 
States  free  on  board  ship  at  any  point  on  the  Atlantic  coast  of 
the  United  States  that  I  might  designate  hereafter  within  five 
weeks'  time.    No  notification  having  come  to  me  to  date  that 
arms  have  been  received,  the  five  weeks  having  passed  August 
13th  last,  you  are  hereby  notified  that  said  order  is  canceled, 
and  the  rifles  and  cartridges  will  not  be  accepted  by  the 
United  States  Government. 
"  Very  truly  yours, 

"E.  A.  Alger,  Secretary  of  War. 
"Messrs.  Dudley  &  Miohener, 

"Washington,  D.  0." 
22184— Vol.  6 66 
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Section  3744,  Revised  Statutes,  provides: 

"It  shall  be  the  duty  of  the  Secretary  of  War,  of  the  Sec- 
retary of  the  Navy,  and  of  the  Secretary  of  the  Interior,  to 
cause  and  require  every  contract  made  by  them  severally  on 
behalf  of  the  Government,  or  by  their  officers  under  them 
appointed  to  make  such  contracts,  to  be  reduced  to  writing, 
and  signed  by  the  contracting  parties  with  their  names  at  the 
end  thereof." 

As  no  contract  was  made  in  this  case  as  required  by  the  sec- 
tion above  quoted,  there  was  no  agreement  which  could  be 
enforced  by  either  party  as  an  executory  contract.  In  the  case 
of  Clark  v.  United  States  (95  U.  S.,  539)  the  Supreme  Court 
said : 

"It  is  contended  on  the  part  ot  the  Government  that  this 
act  is  mandatory  and  binding  both  on  the  officers  making  con- 
tracts and  on  the  parties  contracting  with  them;  whilst  the 
claimant  insists  that  it  is  merely  directory  to  the  officers  of  the 
Government,  and  can  not  affect  the  validity  of  contracts 
actually  made,  though  not  in  writing.  The  Court  of  Claims 
has  heretofore  held  the  act  to  be  mandatory,  and  as  requiring 
all  contracts  made  with  the  departments  named  to  be  in  con- 
formity with  it.  The  arguments  by  which  this  view  has  been 
enforced  by  that  court  are  of  great  weight,  and,  in  our  judg- 
ment, conclusive.  The  facility  with  which  the  Government  may 
be  pillaged  by  the  presentment  of  claims  of  the  most  extraor- 
dinary character,  if  allowed  to  be  sustained  by  parol  evi- 
dence, which  can  always  be  produced  to  any  required  extent, 
renders  it  highly  desirable  that  all  contracts  which  are  made 
the  basis  of  demands  against  the  Government  should  be  in 
writing.  Perhaps  the  primary  object  of  the  statute  was  to 
impose  a  restraint  upon  the  officers  themselves,  and  prevent 
them  from  making  reckless  engagements  for  the  Government; 
but  the  considerations  referred  to  make  it  manifest  that  there 
is  no  class  of  cases  in  which  a  statute  for  preventing  frauds 
and  perjuries  is  more  needed  than  in  this.  And  we  think  that 
the  statute  in  question  was  intended  to  operate  as  such.  It 
makes  it  unlawful  for  contracting  officers  to  make  contracts  in 
any  other  way  than  by  writing,  signed  by  the  parties.  This  is 
equivalent  to  prohibiting  any  other  mode  of  making  contracts. 
Every  man  is  supposed  to  know  the  law.  A  party  who  makes 
a  contract  with  an  officer  without  having  it  reduced  to  writing 
is  knowingly  accessory  to  a  violation  of  duty  on  his  part.  Such 
a  party  aids  in  the  violation  of  the  law.  We  are  of  opin- 
ion, therefore,  that  the  contract  itself  is  affected,  and  must  con- 
form to  the  requirements  of  the  statute  until  it  passes  from  the 
observation  and  control  of  the  party  who  enters  into  it  After 
that,  if  the  officer  fails  to  follow  the  further  directions  of  the 
act  with  regard  to  affixing  his  affidavit  and  returning  a  copy 
of  the  contract  to  the  proper  office,  the  party  is  not  responsible 
for  this  neglect." 
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In  the  War  Department  a  valid  executory  contract  can  not 
be  made  by  correspondence.  In  the  case  of  South  Boston  Iron 
Co.  v.  United  States  (118  U.  S.,  37, 42),  the  conrt  said : 

"In  Clark  v.  The  United  States  (95  U.  S.,  639),  it  was  decided 
that,  to  bind  the  United  States,  contracts  by  the  Navy  Depart- 
ment must  be  in  writing,  aud  signed  by  the  contracting  par- 
ties. Such,  in  the  opinion  of  the  court,  was  the  effect  of  the 
act  of  June  2,  186'J  (12  Stat.,  411,  ch.  93),  now  in  force  as  sec- 
tions 3744-3747  and  sections  512-515  of  the  Revised  Statutes. 
An  effort  has  been  made  in  this  case  to  show  a  contract  in 
writing,  but  we  agree  entirely  with  the  Court  of  Claims  that 
the  papers  relied  on  for  that  purpose  are  nothing  more  in  law 
or  in  fact  than  the  preliminary  memoranda  made  by  the  par- 
ties for  use  in  preparing  a  contract  for  execution  in  the  form 
required  by  law.  This  was  never  done,  and,  therefore,  the 
United  States  never  became  bound.  Within  a  very  few  days 
after  the  memoranda  were  made  the  whole  matter  was  aban- 
doned by  the  Department,  and  the  Iron  Company  has  neither 
performed  any  of  the  work  which  was  referred  to,  nor  has  it 
ever  been  called  on  to  do  so." 

In  view  of  the  decisions  above  cited  it  seems  clear  that 
Messrs.  Dudley  &  Michener  have  no  legal  claim  against  the 
United  States  unless  the  parol  agreement  has  been  wholly  or 
partially  executed  by  those  gentlemen.  In  the  case  of  Clark 
v.  United  States,  supra,  the  court  said : 

"We  do  not  mean  to  say  that,  where  a  parol  contract  has 
been  wholly  or  partially  executed  and  performed  on  one  side, 
the  party  performing  will  not  be  entitled  to  recover  the  fair 
value  of  his  property  or  services.  On  the  coutrary,  we  think 
that  he  will  be  entitled  to  recover  such  value  as  upon  an 
implied  contract  for  a  quantum  meruit." 

There  is  nothing  in  the  papers  submitted  which  even  indi- 
cates that  the  claimants  did  any  work  or  incurred  any  expense 
in  the  way  of  procuring  or  delivering  the  rifles  and  cartridges 
within  the  five  weeks  specified  in  the  order  for  the  same.  It 
is  clear  that  no  rifles  or  cartridges  were  delivered  to  the  Gov- 
ernment at  any  time.  The  claim  is  not  for  compensation  for 
property  delivered,  but  is  for  damages  for  alleged  breach  of 
contract.  In  the  first  place  there  was  no  contract  to  break ; 
and  if  there  was  a  contract  it  has  not  been  shown  that  the 
War  Department  did  anything  to  break  it. 

In  view  of  the  foregoing  I  have  to  advise  you  that  your  De- 
partment is  not  authorized  to  make  any  payment  on  account 
of  the  alleged  contract  above  mentioned. 


Digitized  byLjOOQlC 


884  DECISIONS   OF   THE   COMPTROLLER. 

DISPOSITION  OP  PROCEEDS  OF  SALES  OP  PROP- 
ERTY PURCHASED  IN  REGULATING  IMMIGRA- 
TION. 

The  proceeds  of  the  sale  of  property  purchased  with  money  belonging  to 
the  immigration  fond  for  the  purpose  of  regulating  immigration,  are 
required  by  law  to  be  covered  into  the  Treasury  as  miscellaneous 
receipts. 

( Comptroller  Traeewell  to  the  Secretary  of  the  Treasury,  May  187 

1900.) 

By  your  reference,  dated  May  7,  1900,  you  request  my  deci- 
sion on  a  question  arising  as  follows: 

It  is  understood  that  tbe  United  States  commissioner  of 
immigration  at  Quebec,  Canada,  contemplates  exchanging  an 
old  typewriter  in  part  payment  for  a  new  machine.  In  5  Oomp. 
Dec.,  716,  it  was  held,  quoting  from  the  syllabus,  that — 

"  In  the  purchase  of  a  new  typewriter,  an  old  typewriter  may 
be  exchanged  in  part  payment,  provided  the  value  of  the  old 
machine  is  paid  from  the  appropriation  applicable  to  the 
purchase  made  and  deposited  to  the  credit  of  miscellaneous 
receipts." 

You  desire  to  know  whether  this  decision  is  applicable  to 
purchases  made  from  the  permanent  appropriation  for  expenses 
of  regulating  immigration,  which  the  Commissioner  of  Immi- 
gration states — 

"  is  a  trust  fund  in  the  hands  of  the  Secretary  of  the  Treasury, 
to  be  used  under  the  act  of  August  3, 1882  (22  Stat,  214)." 

This  act  contains  the  following  provisions: 

"  There  shall  be  levied,  collected,  and  paid  a  duty  of  fifty 
cents  for  each  and  every  passenger  not  a  citizen  of  the  United 
States  who  shall  come  by  steam  or  sail  vessel  from  a  foreign 
port  to  any  port  within  the  United  States.    *    *    * 

"The  money  thus  collected  shall  be  paid  into  the  United 
States  Treasury,  and  shall  constitute  a  fund  to  be  called  the 
immigrant  fund,  and  shall  be  used,  under  the  direction  of  the 
Secretary  of  the  Treasury,  to  defray  the  expense  of  regulating 
immigration  under  this  act,  and  for  the  care  of  immigrants 
arriving  in  the  United  States,  for  the  relief  of  such  as  are  in 
distress,  and  for  the  general  purposes  and  expenses  of  carrying 
this  act  into  effect." 

It  is  assumed  that  the  old  typewriter  sought  to  be  exchanged 
as  part  payment  on  the  purchase  of  a  new  one  was  purchased 
from  the  proceeds  of  the  duty  laid  by  the  Government  upon 
incoming  passengers  from  foreign  ports  to  any  port  within  the 
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United  States,  as  provided  by  the  act  of  August  3, 1882,  supra, 
and  its  amendment  of  August  18, 1894  (28  Stat.,  391).  The 
Commissioner  of  Immigration  asserts  that  these  duties  form 
and  constitute  a  trust  fund  in  the  hands  of  the  Secretary  of  the 
Treasury  to  be  used  under  the  terms  of  said  act  of  August  3, 
1882.  It  is  provided  by  said  act  that  the  money  thus  collected 
shall  be  paid  into  the  Treasury  of  the  United  States  and  con- 
stitute a  fund  which  shall  be  used,  under  the  direction  of  the 
Secretary,  to  defray  the  expenses  of  regulating  immigration 
under  the  act,  for  the  care  of  immigrants  arriving  in  the  United 
States,  for  the  relief  of  such  as  are  in  distress,  and  for  the  pur- 
poses of  carrying  said  act  into  effect.  Waiving  the  question 
as  to  the  status  of  the  remainder  of  suoh  fund  derived  from  the 
collection  of  such  duties  as  is  left  after  defraying  the  expenses 
of  regulating  immigration,  it  is  not  seen  how  it  can  be  success- 
fully affirmed  that  any  trust  is  imposed  upon  that  part  of  such 
fund  used  in  defraying  the  expenses  of  regulating  immigration. 
One  of  these  expense**  was  the  original  purchase  of  this  old 
typewriter.  After  its  purchase  it  became  the  absolute  prop- 
erty of  the  United  States,  affected  in  nowise  by  any  trust  or 
condition.  The  ownership  of  the  United  States  of  this  old 
typewriter  is  unconditional  and  without  trust.  It  was  pur- 
chased from  a  fund  derived  by  the  Government  through  the 
use  of  its  taxing  power.  It  was  purchased  from  this  fund  for 
the  sole  use  and  benefit  of  the  United  States  Government,  to 
be  used  by  it  as  an  agent  in  regulating  immigration.  It  is, 
therefore,  its  sole  property,  and  is  not  impressed  in  any  way  by 
any  condition  or  trust. 

The  decision  cited  in  5  Oomp.  Dec.,  716,  is  applicable  to  the 
facts  in  this  case;  bence,  the  proceeds  derived  from  the  sale  or 
exchange  of  this  old  typewriter  should  be  deposited  with  the 
Treasurer  of  the  United  States,  an  assistant  treasurer,  or  some 
designated  depositary,  as  a  miscellaneous  receipt  on  account  of 
proceeds  of  Government  property,  sale  of  old  typewriter. 


PAY  OP  THE  SUPERINTENDENT  OF  THE  NAVAL 

ACADEMY. 

The  superintendent  of  the  Naval  Academy  while  discharging  the  duties 
of  that  position  is  entitled  to  the  sea  pay  of  an  officer  of  his  rank. 

(Decision  by  Comptroller  Tracewell,  May  19, 1900.) 

The  Auditor  for  the  Navy  Department,  under  date  of  May  1, 
1900,  submits  for  approval,  disapproval,  or  modification  by  the 
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Comptroller,  pursuant  to  the  act  of  July  31, 1894,  hi8  decision 
relative  to  the  pay  of  Rear- Admiral  Frederick  V.  McNair, 
United  States  Navy,  while  discharging  the  duties  of  superin- 
tendent at  the  United  States  Naval  Academy  at  Annapolis. 

The  question  arises  in  the  settlement  of  the  accounts  of  Pay- 
master C.  M.  Bay,  United  States  Navy,  in  which  the  superin- 
tendent has  been  paid  at  the  rate  of  $7,500  per  annum  for  the 
entire  first  quarter  of  the  fiscal  year  1900,  being  the  sea  pay  at 
present  provided  by  law  for  an  officer  of  his  grade. 

Section  13  of  the  navy  personnel  act  of  March  3,  1899  (30 
Stat.,  1007),  provides: 

"That,  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
Medical  and  Pay  Corps  shall  receive  the  same  pay  aud  allow- 
ances, except  forage,  as  are  or  may  be  provided  by  or  in  pur- 
suance of  law  for  the  officers  of  corresponding  rank  in  the 
Army :  Provided,  That  such  officers  when  on  shore  shall  receive 
the  allowances,  but  fifteen  per  centum  less  pay  than  when  on. 
sea  duty.* 

And  section  26  of  the  act  reads: 

"  That  all  acts  and  parts  of  acts,  so  far  as  they  conflict  with 
the  provisions  of  this  act,  are  hereby  repealed." 

The  act  of  September  28,  1850  (9  Stat.,  515),  contains  the 
provision — 

"  That  the  pay  of  the  superintendent  of  the  naval  school  at 
Annapolis  shall  be  at  the  rate  allowed  an  officer  of  his  rank 
when  in  sea  service." 

Under  this  act  the  superintendent  has  ever  since  been  paid 
the  sea  pay  of  his  rank,  notwithstanding  his  duty  was  shore 
duty;  and  the  question  now  to  be  decided  is  whether  the  gen- 
eral terms  of  the  Navy  personnel  act  above  quoted,  taken  in 
connection  with  the  section  repealing  all  acts  and  parts  of  acts 
in  conflict  therewith,  abrogates  the  provisions  of  the  act  of 
September  28, 1850,  relative  to  the  pay  of  naval  officers  while 
discharging  the  duties  of  superintendent  of  the  Naval 
Academy. 

Subsequent  to  the  act  of  1850  laws  were  passed  from  time 
to  time  fixing  in  general  terms  the  pay  of  the  several  grades 
of  officers  in  the  Navy  for  sea  service,  for  shore  service,  and 
while  on  waiting  orders.  (Acts  of  June  1, 1860, 12  Stat,  i'3; 
December  21, 1864, 13  Stat.,  420;  and  section  3,  act  of  July  15, 
1870, 16  Stat.,  330,  now  section  1556,  Revised  Statutes.)  The 
act  of  July  15, 1870,  supra,  contained  a  section  similar  to  sec- 
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tion  26  of  the  navy  personnel  act,  repealing  all  acts  and  parts 
of  acts  in  conflict  therewith. 

It  was  held  by  the  Attorney-General  (12  Op.  Att.  Gen.,  81) 
that  the  act  of  1850  relating  to  the  pay  of  superintendent  of 
the  Naval  Academy  was  not  repealed  by  the  act  of  December 
21, 1864,  fixing  the  pay  for  shore  duty  of  officers  holding  the 
same  rank  as  the  officer  who  was  then  the  superintendent  of 
the  Naval  Academy,  and  that  the  superintendent  was  still 
entitled,  under  the  act  of  1850,  to  have  his  services  as  super- 
intendent regarded  in  the  light  of  sea  service  for  purposes  of 
pay,  although  it  was  in  fact  service  on  shore. 

On  May  24, 1882,  the  Second  Comptroller  decided  (Digest 
Second  Oomp.  Dec.,  vol.  2,  sec.  914)  that  the  provision  of  the 
act  of  1860,  relating  to  the  pay  of  the  superintendent  of  the 
Naval  Academy,  being  special  and  applicable  only  to  a  par- 
ticular case,  was  not  repealed  by  the  laws  subsequently  passed 
fixing  in  general  terms  the  pay  of  officers  of  the  Navy;  and 
further,  that  it  was  not  repealed  by  the  failure  to  carry  it  into 
the  Revised  Statutes,  although  a  portion  of  the  act  of  which 
it  formed  a  part  was  incorporated  therein. 

The  decisions  holding  that  the  Superintendent  of  the  Naval 
Academy  was  entitled  to  sea  pay  although  rendering  shore 
service  have  but  followed  the  rule  that  a  general  law  will  not 
repeal  an  earlier  special  act  by  mere  implication  if  it  does  not 
expressly  contradict  the  terms  of  the  special  act.  (Black  on 
Interpretation  of  Laws,  pp.  116-118;  Am.  and  Eng.  Enc.  of 
Law,  vol.  23,  p.  422,  and  cases  cited.) 

The  Navy  personnel  act  is  not  essentially  different  from  a 
number  of  others  changing  generally  the  pay  of  officers  of  the 
Navy  passed  since  the  act  of  1850.  It  is  likewise  general  in 
its  provisions  and  does  not  by  implication  repeal  special  acts 
applicable  to  particular  cases,  notwithstanding  section  26 
repeals  all  acts  and  parts  of  acts  inconsistent  therewith.  The 
only  circumstance  that  might  be  cited  against  this  view  is  the 
fact  than  one  section  of  the  act  makes  special  provision  for  the 
pay  of  chiefs  of  bureaus  in  the  Navy  Department  whose  pay 
was  before  fixed  by  special  law.  This  might  be  held  to  imply 
that  but  for  such  special  provision  in  the  new  law  these  chiefs 
of  bureaus  might  have  come  under  the  general  provisions  of 
section  13  and  would  have  received  only  the  shore-duty  pay 
of  their  respective  grades  as  officers  of  the  Navy.  But  there 
was  another  reason  for  making  chiefs  of  bureaus  the  subject 
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of  a  special  provision.  By  section  1565  they  received  the  high- 
est pay  of  the  respective  grades  to  which  they  belonged,  but 
not  below  the  grade  of  a  commodore.  The  new  act  in  effect 
abolished  the  grade  of  commodore,  and  to  make  the  law  con- 
sistant  it  was  necessary  to  amend  the  special  law  and  to  sub- 
stitute some  other  rate  of  pay  for  the  pay  pertaining  to  the 
grade  of  commodore  for  officers  below  that  grade  assigned  to 
such  duty. 

The  decision  of  the  Auditor  allowing  the  Superintendent  of 
the  Naval  Academy  the  sea  pay  of  his  rank  while  discharging 
the  duties  of  that  position  is  approved. 

DEDUCTION    BY    AN    AUDITOR    OF    AN  ALLEGED 
OVERPAYMENT. 

Where  an  Auditor  in  the  settlement  of  a  claim  for  one  or  more  specific 
items  makes  an  allowance  of  an  item  not  involved  therein,  and  deducts 
therefrom  an  alleged  erroneous  payment  of  another  item,  upon  which 
the  claimant  has  not  had  an  opportunity  to  be  heard,  the  claimant 
may  decline  to  accept  payment  and  may  present  his  claim  therefor, 
with  additional  evidence,  to  the  Auditor  for  settlement ;  but  he  is  not 
authorized  to  obtain  a  revision  thereof  by  the  Comptroller  of  the 
Treasury  until  such  settlement  has  been  so  made. 

(Decision  by  Comptroller  Tracewell,  May  21,  1900.) 

Charles  F.  Cook,  by  letter  filed  March  19, 1900,  appeals 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  dated  February  6,  1900. 

By  letter  to  the  Auditor  for  the  War  Department,  dated 
April  1, 1899,  he  made  application  for  two  months'  extra  pay 
as  first  lieutenant,  First  District  of  Columbia  Infantry,  war 
with  Spain,  under  the  act  of  January  12, 1899. 

The  Auditor  disallowed  said  claim,  but  allowed  the  sum  of 
$56.34,  being  (41.11  as  difference  of  pay  between  first  lieuten- 
ant mounted  and  adjutant  for  two  mouths  and  fourteen  days, 
May  17  to  July  31, 1898,  and  991.67  as  difference  of  pay 
between  first  lieutenant  and  adjutant  for  three  months  and 
twenty  days,  August  I  to  November  20,  1898,  from  which 
976.44  was  deducted  as 

"mileage  erroneously  paid  on  journey  from  Siboney,  Cuba,  to 
Washington,  D.  C,  via  New  York  City,  July  23  to  Aufust  1, 
1898  (on  voucher  1138,  October  account  of  Paymaster  Moses), 
as  officer  was  not  traveling  under  orders  entitling  him  to 
mileage." 
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After  the  statement  of  the  account  and  the  balance  as  above, 
the  Auditor  adds  remarks,  as  follows: 

"  No  travel  pay  due.  Having  been  discharged  prior  to  Jan- 
uary 12, 1899,  no  extra  pay  is  due." 

Claimant  requests  a  revision  of  the  account  as  thus  adjudi- 
cated by  the  Auditor  for  the  War  Department  so  far  as  said 
account  relates  to  deduction  made  by  the  Auditor  for  mileage, 
and  returns  check  dated  March  13, 1900,  in  his  favor  by  Lieut. 
Ool.  George  W.  Baird,  paymaster  United  States  Army,  in  pay- 
ment of  amount  allowed  by  the  Auditor,  as  evidence  that  he 
had  not  accepted  payment. 

He  claims  that  he  is  entitled  to  the  sum  deducted,  and  also 
pay  at  the  rate  of  91,800  per  annum  'from  May  10,  date  of 
enrollment,  to  May  17, 1898,  date  of  muster  in. 

The  claim  presented  to  the  Auditor,  which  was  for  two 
months'  extra  pay,  was  disallowed.  The  claimant  takes  no 
appeal  from  that  action.  Thus  the  matter  upon  which  the 
claimant  requested  a  settlement  has  been  disposed  of. 

But  the  Auditor  also  took  into  consideration  matters  not 
claimed,  and  allowed  thereon  the  sum  of  $56.34,  being  $  132.78 
credited  as  a  short  payment  as  battalion  adjutant,  less  $76.44 
deducted  as  an  erroneous  payment  of  mileage,  as  above  stated. 

Section  7  of  the  act  of  July  31, 1894  (28  Stat.,  206),  provides 
that: 

"  The  Auditor  for  the  War  Department  shall  receive  and 
examine  *  *  *  all  accounts  relating  to  the  military  estab- 
lishment   *    *    *    and  certify  the  balance  arising  thereon." 

The  term  "accounts"  includes  "claims."  (5  Oomp.  Dec., 
774.) 

The  Auditor  for  the  War  Department  issued  a  circular  letter, 
bearing  date  October  17, 1899,  containing  the  following  require- 
ments: 

"  Hereafter  claims  filed  in  this  office  must  state  specifically, 
in  writing,  wherein  the  Government  is  indebted  to  the  claimant. 
If  for  back  pay,  state  the  time,  giving  dates;  if  for  bounty, 
under  what  particular  act;  if  for  clothing,  under  what  service; 
if  for  travel  pay,  between  what  points." 

On  November  10, 1899, 1  decided  that  such  requirements  by 
the  Auditor  were  reasonable.    In  that  decision  I  said: 

"  The  result  attendant  upon  the  enforcement  of  this  order  by 
the  Auditor,  as  claimed  by  •  *  *  attorneys,  viz,  the  exclu- 
sion and  denial  of  a  very  large  percentage  of  just  claims,  is  a 
matter  that  should  be  avoided  if  possible;  but  if  the  enforce- 
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ment  of  a  reasonable  rale  or  regulation  as  to  what  facts  a 
claimant  should  set  out  in  his  claim  works  this  result  it  is  the 
misfortune  of  the  particular  claimant  and  not  the  fault  of  the 
rule.  It  is,  and  must  of  necessity  be,  a  right  inherent  in  the 
office  of  the  Auditor  to  prescribe  and  enforce  such  reasonable 
rules  as  to  the  presentment  of  claims  as  will  provide  a  record 
of  the  claim  or  demand,  in  order  that  when  a  specific  demand 
is  once  audited  and  settled  the  law  may  be  enforced  which 
provides  that  where  a  claimant  accepts  payment  of  an  item  lie 
is  debarred  from  having  a  revision  of  same  or  from  having  the 
same  ground  gone  over  the  second  time  in  the  investigation  of 
the  same  demand  or  a  part  thereof.  If  this  power  is  lacking 
there  can  be  no  final  settlement  of  any  claim  or  demand  against 
the  Government."    (6  Gomp.  Dec.,  456.) 

On  February  27,  1900,  I  held  that  the  Comptroller  of  the 
Treasury  is  not  authorized  to  revise  the  action  of  the  Auditor 
in  refusing  to  receive  as  a  claim  an  application  of  a  general 
and  indefinite  character.    In  that  decision  I  said: 

"  Section  8  of  the  act  of  July  31,  1894,  a  part  of  the  act  reor- 
ganizing the  accounting  offices  of  the  Treasury,  empowers  any 
person  whose  accounts  may  have  been  settled  by  an  Auditor 
and  the  balances  arising  thereon  certified  to  the  division  of 
bookkeeping  and  warrants  or  to  the  Postmaster-General  in 
postal  accounts,  to  appeal  to  the  Comptroller  of  the  Treasury 
for  a  revision  of  such  settlement  within  one  year  from  the  date 
of  such  certification. 

"In  this  case  there  has  been  no  settlement  of  an  account  or 
claim  between  the  Government  and  Mrs.  Arnold  by  the  Audi- 
tor, hence  there  has  been  no  such  action  taken  by  tbe  Auditor 
as  gives  the  Comptroller  jurisdiction  to  entertain  any  appeal 
for  revision. 

"  There  is  no  other  provision  of  law  except  said  section  8 
granting  an  appeal  from  the  action  or  nonaction  of  an  Auditor 
on  a  claim  to  the  Comptroller.  This  office  has  only  such  juris- 
diction and  revisory  power  as  is  conferred  upon  it  by  law. 
The  appeal  will  accordingly  have  to  be  dismissed,  or,  what 
would  perhaps  be  a  more  correct  expression,  I  decline  to  con- 
sider the  same  as  an  appeal  for  revision  of  a  settled  account 
or  claim."    (6  Comp.  Dec,  094.) 

I  have  also  decided  that  the  remark  of  an  Auditor  purport- 
ing to  disallow  an  item  not  claimed  is  not  a  settlement  of  such 
item.  >  The  claimant  is  not  by  such  statement  precluded  from 
presenting  his  claim  with  evidence  to  substantiate  it  and  the 
Auditor  is  required  by  law  to  receive  and  settle  the  same,  but 
if  the  Auditor  has  allowed  an  item  not  claimed  the  acceptance 
thereof  estops  the  payee  from  denying  the  validity  of  the 
Auditor's  settlement  as  to  such  item  and  also  precludes  him 
from  obtaining  a  revision  thereof  by  the  Comptroller. 
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See  decisions  in  cases  of  A.  S.  Hart,  dated  February  10, 
1900  (MS.  Dec.,  vol.  12,  p.  503) ;  William  A.  Sias,  dated  April  5t 
1900  (MS  Deo.,  vol.  13,  p.  58),  and  Rex  Van  Deu  Corput,  dated 
May  12, 1900  (MS.  Dec,  vol.  13,  p.  532). 

This  case  presents  the  further  question  as  to  jurisdiction 
when  the  claimant  refttses  to  accept  an  amount  allowed  by  an 
Auditor  on  items  which  he  has  not  claimed  and  upon  which  he 
has  had  no  hearing. 

A  claimant  has  the  right  to  present  his  claim  to  the  proper 
Auditor  and  to  have  the  same  adjudicated  by  him,  and  it  must 
be  so  adjudicated  before  the  Comptroller  has  jurisdiction  to 
consider  an  application  for  revision  by  the  claimant. 

I  am  therefore  of  the  opinion  that  the  Auditor  can  not  by 
taking  action  upon  matters  not  involved  in  any  account  or 
claim  presented  to  him  prevent  a  claimant  from  filing  his  claim 
with  the  evidence  he  desires  to  have  considered  in  connection 
therewith,  nor  confer  jurisdiction  upon  the  Comptroller  to  re- 
vise his  action  purporting  to  be  a  settlement  of  a  claim  that 
has  not  been  received  or  examined  as  required  by  law. 

This  ruling  is  not  to  be  understood  as  precluding  an  Auditor 
from  deducting  sums  due  the  United  States  on  any  account 
from  any  allowances  found  due  a  claimant. 

This  appeal  relates  entirely  to  matters  which  have  not  been 
duly  settled  by  the  Auditor,  and  it  is  therefore  dismissed. 


ALLOWANCES   FOB  MAINTENANCE   TO  NAVAL 
ATTACHES. 

The  appropriation  made  by  the  act  of  March  3,  1899,  for  "  maintenance  of 
attache's,"  makes  more  specific  provision  for  allowances  to  officers  of 
the  Navy  detailed  as  attache's  abroad  than  is  made  by  the  provision 
in  the  Navy  personnel  act  that  "when  naval  officers  are  detailed 
for  shore  duty  beyond  the  seas"  they  shall  receive  the  same  pay  and 
allowances  "  as  are  provided  for  officers  of  the  Army  detailed  for  duty 
in  similar  places,"  and  operates  as  an  exception  thereto. 

(Decision  by  Comptroller  Tr acme  ell,  May  21,  1900.) 

The  Auditor  for  the  Navy  Department,  under  date  of  April 
25, 1900,  has  submitted  for  approval,  disapproval,  or  modifica- 
tion the  following  decision  relating  to  the  allowance  for  main- 
tenance of  naval  attaches : 

"On  April  3,  1897,  Lieut.  John  C  Colwell,  U.  S.  N.,  was 
detached  from  duty  in  the  Office  of  Naval  Intelligence,  Navy 
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Department,  Washington,  D.  O.,  and  directed  to  proceed  to 
New  York,  N.  Y.,  and  thence  to  London,  England,  •  •  • 
*  Upon  your  arrival  in  London  report  to  the  United  States 
ambassador  at  that  place  for  duty  as  naval  attach  £,  as  the 
relief  of  Lieu  ten  ant- Commander  William  S.  Cowles,  U.  8.  N., 
detached.' 

"  On  the  same  date  of  the  order,  April  3, 1897,  tlie  Secre- 
tary informed  Lieutenant  Col  well  that  'One  hundred  dollars 
per  month  will  be  allowed  you  for  your  maintenance,  to  com- 
mence  from  the  time  of  your  reporting  as  naval  attache,  and 
to  continue  until  the  end  of  the  present  fiscal  year.  This 
allowance  is  for  the  purpose  of  covering  the  extraordinary 
expenses  to  which  you  will  be  subjected  by  reason  of  your 
duties  as  naval  attach^,  and  is  to  be  considered  as  additional 
to  the  ordinary  traveling  and  other  expenses  that  may  be 
allowed.' 

"June  9, 1898,  the  Acting  Secretary  of  the  Navy  addressed 
a  letter  to  the  Chief  Intelligence  Officer,  Navy  Department, 
asfollows: 

" '  1.  Referring  to  your  communication  dated  May  21,  1898, 
and  the  accompanying  memorandum  of  information,  relative 
to  special  allowances  to  our  naval  attaches  abroad,  you  are 
informed  that  the  Department  approves  the  recommendations 
contained  therein. 

"  <  2.  The  allowance  of  the  attaches  at  Berlin,  Paris,  and 
London,  now  $100.00  per  month  each,  will  be  increased  to 
$150.00  per  month  each.  Ensign  Arthur  Bainbridge  Hoff, 
assistant  to  the  attach^  at  London,  will  be  given  an  allowance 
of  $100  per  month. 

•  "  i  3.  The  allowances  as  herein  prescribed  will  begin  May  1, 
1898,  except  that  no  increase  of  allowance  to  an  officer  who 
has  been  detached  since  that  date,  and  in  the  case  of  any  offi- 
cer who  has  reported  for  duty  since  that  date,  his  allowance 
at  the  rate  now  prescribed  shall  begin  from  the  date  of  his  so 
reporting.' 

"  In  the  examination  of  the  accounts  of  Lieutenant  Colwell, 
U.  8.  N.,  naval  attach^  at  London,  for  July,  August,  and  Sep- 
tember, 1899,  it  is  found  that  he  has  paid  himself  under  the 
authority  of  the  Navy  Department  of  June  9,  1898,  supra, 
with  $150  per  month.  'Allowance  for  maintenance  expended 
by  Lieut.  Commander  J.  C.  Colwell,  IT.  S.  U.,  naval  attache, 
London,  under  authority  of  Department's  orders  of  April  3, 
1897,  and  letters  of  July  1,  1897,  and  June  9, 1898,  as  per 
vouchers.' 

"  In  answer  to  an  inquiry  from  this  office  the  Adjutant-Gen- 
eral of  the  Army  states  *  ■  *  4that  par.  36  of  article  6  of 
the  United  States  Army  Regulations  covers  all  allowances  to 
military  attaches,  except  that  all  officers,  no  matter  from  what 
arm  of  service,  are  allowed  mounted  pay  while  serving  as  mili- 
tary attaches  abroad.' 

"Under  the  decision  of  the  Comptroller  in  Lieutenant  Dyer's 
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ease  (4  Oomp.  Dec.,  538),  Lieutenant-Commander  Colwell  has 
famished  an  itemized  statement  of  expenditures  of  the  allow- 
ance made  to  hira,  as  follows: 

£   s.d. 
"July  1.  Entertainment  of  30  guests  to  dinner  at  house,  approxi- 
mately £2  each 60    0  0 

Entertainment  of  4  quests  at  club,  approximately  30s.  each 6    0  0 

August.  New  special  full-dress  uniform,  epaulettes  and  cocked 
hat,  rendered  necessary  by  the  frequent  official  functions  at 
which  it  is  necessary  to  appear  in  a  uniform  in  good  condition. 

Partialblll 30    00 

Expenses  incurred  through  entertaining  and  accompanying  Hon. 
G.  E.  Fobs,  M.  C,  to  various  places  in  Great  Britain,  acoording  to 
instructions  received : 

Hotel  bill,  Newcastle : 0    8  6 

Hotel  bill,  Edinburgh  (dinner,  6  guests) 3    9  0 

Hotel  bill,  Glasgow 1  18  6 

Hotelbill,Ayr 0  14  6 

Hotel  bill,  Barrow-in-Furness 14  3 

Hotel  bill,  Belfast 0  10  0 

Hotel  bill,  Plymouth 0    8  6 

Extra  expenses  incurred  for  carriages,  coaches,  fees,  and 
other  hotels,  for  which  there  are  no  bills,  approximately . .     20    0  0 

Total  ($604.24) 124    3  3 

"No  credit  is  claimed  for  the  amount  in  excess  of  the  $450 
allowed  for  expenses.  Under  section  13  of  the  personnel  act. 
March  3, 1899,  Lieutenant  Colwell  is  in  receipt  of  the  pay  and: 
allowance  of  a  major  in  the  Army,  $3,500  per  annum  and  com- 
mutation of  quarters. 

"The  act  of  March  3, 1899  (30  Stat.,  1025),  making  appro- 
priations for  the  support  of  the  Navy,  and  under  the  title  of 
'Pay  miscellaneous,'  provision  is  made  for  *  maintenance  of 
*  *  *  attaches,' which  clause  has  been  inserted  in  all  naval 
appropriations  since  1888,  and  officers  of  the  Navy  assigned  to 
duty  as  attaches  have  been  allowed  a  certain  amount  for  the 
extraordinary  expenses.  See  case  of  Dyer  (5  Oomp.  Dec.,  538). 
Under  the  2d  proviso  of  section  13  of  the  act  of  March  3, 1899 
(30  Stat.,  1007),  'That  when  naval  officers  are  detailed  for 
shore  duty  beyond  the  seas  they  shall  receive  the  same  pay 
and  allowances  as  are  or  may  be  provided  by  or  in  pursuance 
of  law  for  officers  of  the  Army  detailed  for  duty  in  similar 
places,'  the  question  for  decision  is,  Is  an  officer  of  the  Navy 
detailed  for  shore  duty  beyond  the  seas,  and  who  is  in  receipt 
of  the  same  pay  and  allowances  as  an  officer  not  mounted  of 
like  grade  in  the  Army,  entitled  to  the  continuation,  of  the 
allowauce  authorized  by  the  navy  appropriation  act,  supra, 
after  July  1, 1899  f  I  have  decided  that  he  is  not  entitled  to 
the  allowance  after  section  13  of  the  personnel  act  went  into 
effect.  He  can  receive  such  pay  and  allowance  as  are  author- 
ized by  law  to  officers  of  like  grade  in  the  Army,  except  that 
officers  of  the  Army  are  allowed  under  the  regulations  mounted 

pay- 

"I  have  therefore  disallowed  the  sum  of  $450  in  the  settle- 
ment of  Lieutenant-Commander  Oolwell's  account  for  the  first 
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quarter  1900,  being  the  amount  allowed  him  by  the  Secretary 
of  the  Navy  April  3, 1897." 

Section  13  of  the  navy  personnel  act  of  March  3,  1899  (30 
Stat.,  1007),  contains  the  proviso — 

"That  when  naval  officers  are  detailed  for  shore  dnty 
beyond  seas  they  shall  receive  the  same  pay  and  allowances  as 
are  or  may  be  provided  by  or  in  pursuance  of  law  for  officers 
of  the  Army  detailed  for  duty  in  similar  places." 

It  is  my  opinion,  and  I  so  hold,  that  it  was  the  purpose  of 
the  above  proviso  to  place  officers  of  the  Navy  detailed  for 
shore  service  beyond  seas  upon  the  same  footing  as  to  pay  and 
allowances  as  Army  officers  similarly  situated.  (5  Comp.  Dec, 
948.)  But  on  the  same  date  on  which  the  navy  personnel  act 
became  a  law,  the  President  approved  an  act  appropriating  for 
the  naval  service  for  the  fiscal  year  1900,  in  which,  under  the 
head  of  "Pay  miscellaneous,"  occurred  an  appropriation  as 
follows  (30  Stat.,  1025): 

"In  maintenance  of  students  and  attaches  and  information 
from  abroad,  *  *  *  and  other  necessary  and  incidental 
•expenses."   •*    »    * 

Appropriations  in  substantially  the  same  terms  have  ap- 
peared in  the  annual  appropriation  acts  for  the  naval  service 
for  many  years  past,  and  on  authority  thereof  allowances  of  a 
character  similar  to  some  of  those  under  consideration  have 
been  sustained,  although  the  expenditures  might  appear  con- 
trary to  the  provisions  of  sectiou  1558,  Revised  Statutes,  relat- 
ing to  Navy  officers,  which  reads  as  follows: 

"The  pay  prescribed  iu  the  two  preceding  sectious  shall  be 
the  full  and  entire  compensation  of  the  several  officers  therein 
named,  and  no  additional  allowance  shall  be  made  in  favor  of 
any  of  said  officers  on  any  account  whatever,  except  as  here- 
inafter provided." 

After  the  navy  personnel  act  took  effect  officers  of  the  Navy 
eoming  under  its  provisions  as  to  pay  and  allowances  became 
subject  to  the  restrictions  contained  in  section  1269,  Revised 
Statutes,  relating  to  army  officers,  which  provides  that — 

"No  allowances  shall  be  made  to  officers  in  addition  to  their 
pay,  except  as  hereinafter  provided." 

The  question  now  arises  whether  the  continuance  of  this 
appropriation  for  attaches  affects  or  modifies  the  restriction 
imposed  by  the  navy  personnel  act  and  by  section  1269,  Re- 
vised Statutes,  in  the  matter  of  allowances. 
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The  navy  personnel  act  and  the  act  appropriating  for  the 
naval  service  for  the  fiscal  year  1900  were  both  approved  on  the 
same  day,  and  although  the  latter  bears  a  later  chapter  num- 
ber, I  am  of  opinion  that  one  can  not  be  given  any  priority  over 
the  other  in  point  of  time.  Statutes  of  the  same  or  of  different 
dates  must  be  construed  harmoniously  so  as  to  give  full  effect 
to  all,  if  such  construction  is  possible;  but  where  two  statutes 
are  passed  upon  the  same  day,  one  of  which  relates  to  a  particu- 
lar class  of  cases,  and  the  other  is  of  a  more  general  character, 
their  provisions  being  repugnant,  it  is  the  former  that  must 
prevail  as  to  the  particular  class  of  cases  therein  referred  to. 
(Black  on  Interpretation  of  Laws,  page  118,  and  cases  cited.) 

In  my  opinion  the  provision  of  section  13  of  the  navy  per- 
sonnel act  relating  to  the  pay  of  naval  officers  detailed  for 
shore  duty  beyond  seas  is  to  be  regarded  as  the  general  law 
regulating  the  pay  of  all  officers  so  situated,  and  does  not 
abrogate  or  control  the  special  provision  made  in  the  appro- 
priation act  for  the  maintenance  of  attaches,  which  special 
provision  must  govern  in  the  particular  class  of  cases  to  which 
it  relates. 

It  has  been  previously  decided  by  this  office  under  similar 
appropriations  that  provision  like  the  kind  under  considera- 
tion may  be  made  for  naval  attaches,  notwithstanding  the 
general  law  might,  but  for  said  appropriation,  prohibit  the 
payment  of  expenses  which  these  allowances  are  iu  large  part 
made  to  cover.  (4  Oomp.  Dec.,  538;  Case  of  Niblack,  January 
13, 1899.)  The  prohibition  of  the  general  law  now  applicable 
against  the  payment  of  allowances  in  addition  to  regular  com- 
pensation is  not  stronger  than  it  was  before  the  passage  of  the 
navy  personnel  act,  and  I  see  no  reason  why  the  same  force 
should  not  be  given  to  the  appropriation  for  the  maintenance 
of  attaches  as  was  given  to  similar  appropriations  before  that 
act  became  the  law. 

The  decision  of  the  Auditor  is  disapproved. 
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PAYMENT  TO  THE  STATE  OP  WYOMING  OP 
AMOUNTS  DUE  THE  NATIONAL  GUARD  OF  THE 
STATE. 

Under  the  first  section  of  the  act  of  March  3,  1899,  payment  to  the  State 
of  Wyoming  of  amounts  due  under  the  laws  of  the  State  to  the  mem- 
bers of  the  National  Guard  of  the  State  for  services  from  the  date  of 
their  arrival  at  the  rendezvous  to  the  date  of  their  muster  into  the 
service  of  the  Volunteer  Army  of  the  United  States  is  authorized. 

(Decision  by  Comptroller  Trac&well,  May  22, 1900.) 

The  governor  of  the  State  of  Wyoming  appeals  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
of  February  19, 1900,  disallowing  the  claim  of  the  State  (third 
installment)  for  payment,  under  act  of  March  3,  1899,  for 
amounts  due  to  members  of  the  Wyoming  National  Guard 
under  State  laws  for  service  from  date  of  arrival  at  rendezvous 
to  date  of  muster  into  the  Volunteer  Army  of  the  United  States, 
amounting  as  rendered  to  $5,063.60.  The  Auditor  disallowed 
the  claim,  as  follows: 

"The  Comptroller  of  the  Treasury,  in  construing  the  act  of 
July  8, 1898,  of  which  the  act  of  March  3, 1899,  is  an  amend- 
ment, has  held  that  said  act  does  not  contemplate  a  reimburse* 
ment  of  expenses  incurred  by  the  governors  of  States  and  Ter- 
ritories or  their  agents  and  not  actually  paid  by  them  (5  Comp. 
Dec,  373).  The  reasoning  of  the  Comptroller  supra  would 
appear  to  apply  with  equal  force  to  the  act  of  March  3, 1899. 
Both  acts  are  essentially,  and  in  their  very  nature,  reimburse- 
ment acts,  with  the  exception  of  section  5  of  the  act  of  March 
3, 1899,  which  is  in  the  nature  of  new  legislation. 

uAs  the  State  of  Wyoming  has  not  paid  the  amount  of  the 
claim  now  presented,  no  reimbursement  can  be  made." 

The  first  section  of  the  act  of  March  3, 1899  (30  Stat.,  1367), 
provides  as  follows: 

"That  the  compensation  allowed  by  the  States  and  Terri- 
tories to  officers  and  men  of  the  National  Guard,  or  militia,  or 
Naval  Beserves  of  said  States  and  Territories  shall  be  allowed 
to  the  States  and  Territories,  or  the  governors  *  *  •  as 
pay  to  such  officers  and  men  of  said  National  Guard,  or  militia, 
or  Naval  Reserves  as  appeared  and  remained  at  the  place  of 
muster,  and  who  were  afterwards  received  into  the  service  of 
the  United  States  for  the  period  between  the  date  of  assembly 
at  the  rendezvous  and  the  date  they  were  mustered  into  the 
United  States  service. 

"That  where  States  and  Territories  have  not  paid  amonnts 
to  the  officers  and  men,  or  any  part  thereof,  the  pay  allowed 
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them  by  this  act,  the  same  shall  be  paid  by  the  States  and 
Territories  direct  to  the  officers  and  men,  and  no  money 
allowed  by  this  act  for  officers  and  men  shall  be  covered  into 
the  treasury  of  the  State  or  Territory." 

Section  742  of  the  laws  governing  the  National  Guard  of 
Wyoming  (S.  L.  1895,  ch.  126,  sec.  28)  is  as  follows: 

"  Officers  and  enlisted  men,  when  serving  under  orders  of 
the  governors  to  prevent  or  suppress  riot  or  insurrection,  or  to 
repel  or  prevent  invasion,  shall  receive  the  same  rate  of  pay 
and  allowance  made  to  officers  and  enlisted  men  of  like  grades 
and  rank  in  the  Army  of  the  United  States,  except  that  for  the 
first  fourteen  days  the  enlisted  men  shall  receive  the  sum  of 
two  dollars." 

The  State  presents  the  roll  of  each  company,  certified  to  by 
the  adjutant  general  of  the  State  as  correct  and  true,  upon 
which  is  stated  the  name  of  the  soldier,  his  rank,  date  of  enlist- 
ment, days  in  service  before  muster,  amount  paid  by  the  State 
at  United  States  rates,  and  amount  due  under  the  laws  of 
Wyoming  to  the  enlisted  men — the  difference  between  United 
States  rates  and  $2  per  day — the  latter  amount  aggregating 
the  sum  of  $5,063.60. 

The  question  involved,  therefore,  is  whether,  under  the  sec- 
tions of  the  act  of  March  3, 1899,  supra,  which  I  have  quoted, 
the  State  can  be  paid  this  amount  without  having  first  liqui- 
dated the  same,  and  presenting  the  receipt  of  the  soldiers  for 
the  amounts  claimed  to  be  due  them,  the  payment  thus  being 
in  the  nature  of  a  reimbursement, 

I  can  not  help  thinking  that  Congress  inserted  the  second 
clause  I  have  quoted  from  the  act  of  March  3, 1899,  for  the 
very  purpose  of  meeting  cases  like  the  one  under  considera- 
tion; otherwise  it  might  happen  that  where  a  State  did  not 
have  any  funds  in  its  treasury  to  meet  such  demands  it  would 
be  necessary  to  await  the  slow  process  of  the  meeting  of  the 
legislature  and,  possibly,  to  await  taxation  to  raise  a  revenue, 
thus  causing  much  delay  in  the  money  reaching  the  hands  of 
the  soldier  to  whom  it  is  undoubtedly  due.  I  believe  that 
Congress  intended  that  the  governor  of  the  State  should  act 
as  the  agent  of  the  United  States  in  distributing  the  moneys 
found  due  the  members  of  the  National  Guard  of  the  different 
States  and  Territories  from  the  date  of  arrival  of  the  members 
thereof  at  rendezvous  to  date  of  muster  into  the  service  of 
the  United  States,  where  the  same  have  not  been  paid. 

I  am  therefore  of  the  opinion,  and  so  decide,  that  the  amount 
22184— Vol.  6 57 
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claimed  to  be  due  on  the  rolls  as  certified  can  be  allowed  the 
governor  of  the  State  of  Wyoming  for  the  purpose  specified, 
if  otherwise  correct. 

This  decision  does  not  modify  in  any  other  respect  the  con- 
struction placed  upon  the  reimbursement  act  of  July  8, 1898, 
by  the  Comptroller  iu  5  Gomp.  Dec.,  373.  The  provisions 
found  in  the  first  section  of  the  act  of  March  3,  1899,  supra, 
undoubtedly  contemplate  the  prompt  payment  of  the  small 
amounts  due  the  soldiers,  and  the  process  of  reaching  them 
has  been  changed  to  facilitate  settlement. 


ADVERTISING  FOR  PROPOSALS  PRIOR  TO  THE 
FISCAL  YEAR  FOR  WHICH  THE  ARTICLES  ARE 
REQUIRED. 

The  cost  of  advertising  in  the  fiscal  year  1900  for  proposals  for  furnishing 
miscellaneous  articles  for  the  service  of  the  fiscal  year  1901  is  payable 
from  the  appropriation  for  the  latter  fiscal  year. 

( Comptroller  Travewell  to  the  Secretary  of  the  Treasury,  May  23, 

1900.) 

In  your  communication  of  the  17th  instant  you  request  my 
decision  of  the  question  whether  payment  for  advertising  for 
proposals  for  miscellaneous  articles  for  the  fiscal  year  1901 
should  be  made  from  an  appropriation  for  the  fiscal  year  1900  or 
from  an  appropriation  for  the  fiscal  year  1901. 

You  state  that  the  publication  of  the  advertisement  therefor 
was  authorized  by  the  Department  and  the  publication  thereof 
completed  prior  to  the  expiration  of  the  fiscal  year  1900,  but 
you  do  not  specify  the  particular  appropriations  to  which  you 
refer,  nor  do  you  state  whether  the  appropriation  for  the  fiscal 
year  1901,  under  which  the  purchase  of  the  miscellaneous  arti- 
cles for  which  proposals  have  been  solicited  is  contemplated, 
has  been  made  by  Congress. 

If  no  appropriation  for  such  object  has  yet  been  made  for 
the  fiscal  year  1901,  it  is  not  understood  under  what  authority 
of  law  the  advertising  was  done. 

Annual  appropriations  are  made  for  the  service  of  the  par- 
ticular fiscal  year  specified  therein,  respectively.  Prima  facte, 
therefore,  an  annual  appropriation  is  not  applicable  to  expend- 
itures for  the  service  of  any  other  fiscal  year  than  that  for 
which  it  is  specifically  made.    Nor  is  there  any  authority 
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under  an  appropriation  made  specifically  for  the  service  of  a 
particular  fiscal  year  to  enter  into  a  contract  for  supplies,  etc., 
for  the  service  of  a  subsequent  fiscal  year.  (4  Comp.  Dec, 
555;  1  Lawrence,  First  Comp.  Dec.,  1.)  In  3  Comp.  Dec.,  41, 
it  was  also  held  that  such  an  appropriation  can  not  be  used  for 
expenses  incurred  in  the  prior  fiscal  year;  but  the  expenses 
under  consideration  in  that  case  were  expenses  which  per- 
tained to  the  service  of  a  prior  fiscal  year. 

But  I  think  a  different  rule  applies  where  expenses  are  in- 
curred after  the  passage  of  an  act  making  an  appropriation, 
although  in  a  prior  fiscal  year  to  that  for  which  the  appropria- 
tion is  made,  but  which  are  for  the  service  of  the  fiscal  year 
for  which  the  appropriation  is  made.  In  the  consideration  of 
a  similar  question,  First  Comptroller  Lawrence  said: 

"  The  authority  to  make  contracts,  to  receive  supplies,  and 
to  make  repairs  is  derived  solely  from  the  appropriation  act, 
and  this  takes  effect  at  its  date  as  to  all  matters  not  specifically 
limited.  It  is  a  general  rule  that  all  acts  of  Congress  take 
effect  at  the  date  of  approval,  unless  otherwise  provided. 
(Bishop,  Written  Laws,  27-31.)  Appropriation  acts  so  take 
effect  except  as  they,  or  some  other  act,  may  otherwise  pro- 
vide. The  ordinary  annual  appropriation  acts  do  not  take 
effect,  nor  authorize  the  use  of  money  appropriated,  except 
during  the  proper  fiscal  year,  or  within  two  years  thereafter. 
But,  so  far  as  they  give  authority  to  make  contracts,  to  re- 
ceive supplies,  and  to  make  repairs,  they  are  in  force  from 
their  respective  dates  of  approval  by  the  President.  The  lim- 
itations as  to  time,  in  some  respects,  carry  with  them  an  impli- 
cation that  there  is  no  limitation  in  any  other  respect.  Under 
an  ordinary  appropriation  act,  passed  prior  to  the  commence- 
ment of  the  fiscal  year  for  the  service  of  which  it  is  made,  the 
officer  charged  with  the  duty  of  executing  it  may  make  con- 
tracts at  any  time  after  its  approval  for  services,  supplies,  or 
repairs,  and  may  receive  the  supplies  and  procure  the  repairs 
to  be  made,  subject  to  the  limitation  that  such  contracts  can 
not  charge  the  United  States  with  a  liability  to  make  payment 
prior  to  the  fiscal  year."    (4  Lawrence,  First  Comp.  Dec.,  136.) 

Under  this  decision,  authority  to  enter  into  a  contract  for 
the  publication  of  the  advertisement,  in  the  case  now  presented 
during  the  fiscal  year  1900,  would  be  conferred  by  the  appro- 
priation for  the  fiscal  year  1901,  after  the  date  of  its  passage; 
but,  according  to  this  view,  payment  therefor  can  not  be  made 
until  July  1  next.  This  latter  qualification  is  not  free  from 
doubt.  In  1  Comp.  Dec.,  329,  it  was  held,  quoting  from  the 
syllabus,  that — 

"Where  an  appropriation  found  in  an  annual  appropriation 
act  is  made  for  the  purpose  of  carrying  out  the  provisions  of 
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another  law  requiring  immediate  action,  such  appropriation  is 
available  prior  to  the  beginning  of  the  fiscal  year  for  the  service 
of  which  the  other  appropriations  made  in  the  act  are  intended.'' 

Section  3700  of  the  Revised  Statutes  provides  as  follows: 

"All  purchases  and  contracts  for  supplies  or  services,  in 
any  of  the  Departments  of  the  Government,  except  for  personal 
services,  shall  be  made  by  advertising  a  sufficient  time  pre- 
viously for  proposals  respecting  the  same,  when  the  public 
exigencies  do  not  require  the  immediate  delivery  of  the  articles 
or  performance  of  the  service."    *    *    * 

Where  supplies  or  miscellaneous  articles  are  required  for 
immediate  use  at  the  beginning  of  a  fiscal  year  for  which  an 
appropriation  has  been  made  several  months  prior  thereto,  a 
compliance  with  the  requirements  of  this  section  necessitates 
either  advertising  for  proposals  before  the  beginning  of  the 
fiscal  year,  or  waiting  till  an  exigency  arises.  I  think  it  is  clear 
that  the  statute  contemplates  the  former  proceeding  and  must 
be  construed  to  require  it.  In  view  of  these  considerations  it 
might  be  urged  with  much  force  that  annual  appropriations 
become  available  prior  to  the  beginning  of  the  fiscal  year  for 
which  they  are  made,  for  the  purpose  of  paying  the  cost  of 
advertising  for  proposals  for  supplies,  miscellaneous  articles, 
etc.,  for  the  service  of  that  year.  But  this  particular  question 
is  not  now  before  me  and  need  not  now  be  decided. 

I  have  the  honor,  however,  to  advise  you  that  the  cost  of 
publishing  the  advertisement  referred  to,  if  authorized  by  law, 
should  be  paid  from  the  appropriation  for  the  fiscal  year  1901. 


PEES    OF   CLERKS   OF   COURTS    IN    BANKRUPTCY 

OASES. 

A  clerk  of  a  district  court  who,  by  an  order  of  court,  made  and  sent  to 
parties  in  bankruptcy  cases  certified  copies  of  an  order  notifying  them 
not  to  appear  at  the  regular  term  of  the  court  to  which  they  had  been 
notified  to  appear,  but  at  a  special  term  to  whioh  the  court  had  been 
adjourned,  is  not  entitled  to  separate  fees  for  this  service,  compensa- 
tion therefor  being  included  in  the  fee  of  $10  provided  by  section  52 
of  the  act  of  July  1, 1898,  "  as  full  compensation  for  their  services  to 
each  estate." 

A  clerk  of  court  is  not  entitled  to  a  fee  for  attaching  a  seal  to  a  copy  of 
an  order  of  court,  where  the  order  itself  directB  a  "certified  copy" 
only. 

(Decision  l>y  Comptroller  Trueetcell,  May  23  y 1900.) 

Stanley  W.  Martin,  clerk  of  the  United  States  district  court 
for  the  western  district  of  Virginia,  in  his  account  for  the 
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quarter  ending  December  31, 1899,  among  other  things  charged 
for  "issuing  542  certified  copies  of  court  orders,  at  75  cents, 
$406.50,"  under  an  order  of  the  Hon.  John  Paul,  district  judge, 
passed  "in  vacation"  and  dated  October  9, 1899,  which  reads 
as  follows: 

"In  the  district  court  of  the  United  States  for  the  western 
district  of  Virginia,  at  Dauville. 

"It  is  ordered  that  no  jurors,  either  grand  or  petit,  nor  any 
witnesses  be  summoned  or  recognized  to  the  next  regular  term 
of  this  court  at  Danville,  November  14, 1899.  And  that  the 
clerk  of  said  court  at  Danville  notify  all  jurors  and  witnesses 
that  may  have  been  summoned  or  recognized  to  attend  said 
regular  term  in  November,  1899,  not  to  attend  said  regular 
term,  bat  to  attend  a  special  term  of  the  said  court  to  be  held 
on  Tuesday,  the  5th  day  of  December,  1899,  at  Danville,  and 
that  he  notify  parties  to  issue  in  civil  cases,  or  their  attorneys 
of  record,  that  such  cases  will  not  be  tried  at  the  regular 
term,  but  will  go  over  to  the  special  term,  December  5, 1899. 

"It  is  further  ordered  that  this  notice  be  given,  as  far  as 
practicable,  by  the  clerk  sending  a  certified  copy  of  this  order 
to  jurors  and  witnesses  already  summoned  or  recognized  as 
aforesaid,  to  parties  in  civil  cases  or  their  attorneys  of  rec- 
ord, to  United  States  commissioners  in  counties  assigned  to 
said  Danville  court,  to  the  marshal  of  this  district  and  his 
deputies  in  said  counties,  and,  if  deemed  by  the  clerk  neces- 
sary, by  publishing  the  same  in  one  or  more  newspapers  pub- 
lished within  said  counties  assigned  to  the  said  Danville 
court." 

The  Auditor,  in  the  settlement  of  the  account,  suspended 
this  item  and  requested  the  clerk  to  indicate  how  many  of  these 
copies  were  for  jurors,  United  States  witnesses,  and  officers,  and 
how  many  were  for  parties  in  civil  cases,  adding:  "Clerk  is 
apparently  entitled  to  45  cents  for  each  copy,  three  folios  with 
certificate,"  to  which  the  clerk  replied  that  20  were  for  court 
officers,  26  for  attorneys,  24  for  jurors,  69  for  witnesses,  55  for 
defendants,  and  348  for  parties  in  bankruptcy  cases;  that  the 
copies  "contain  three  folios  and  are  charged  for  at  10  cents  a 
folio,  15  cents  for  the  certificate  and  20  cents  for  the  seal," 
aggregating  65  cents;  that  the  witnesses  to  whom  copies  were 
sent  were  all  United  States  witnesses,  and  that  the  parties  in 
bankruptcy  cases  were  creditors. 

Upon  this  explanation  the  Auditor  allowed  for  copies  to  court 
officers,  jurors,  defendants,  and  witnesses,  168  in  all,  of  three 
folios  each,  with  certificate,  45  cents,  aggregating  $75.60,  and 
disallowed  the  remainder,  $330.90,  composed  of  the  following 
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specific  charges,  viz :  $54.20,  difference  of  10  cents  on  the  aggre- 
gate (75  cents)  charged  on  each  of  the  542  copies  and  that  (65 
cents)  which  the  clerk  claims  in  his  explanations;  $11.70  for 
26  copies  at  45  cents  each  to  attorneys;  $157.60  for  348  copies 
at  45  cents  each  to  creditors  in  bankruptcy  cases,  and  $108.40 
for  seals  to  said  542  copies,  and  it  is  from  the  disallowance  of 
the  last  two  items  that  the  clerk  now  appeals  and  requests  the 
revision  of  the  account. 

In  reply  to  a  request  from  this  office,  the  clerk  says  all  the 
defendants  to  whom  copies  of  the  notice  were  sent  were  defend- 
ants in  civil  cases  in  which  the  United  States  was  a  party,  and 
that  neither  they  nor  the  348  creditors  in  bankruptcy  were 
represented  by  attorneys,  and  in  no  ease  did  he  send  copies  to 
both  attorney  and  client. 

The  clerk  bases  his  claim  to  these  items  upon  the  grounds: 

First  For  copies  to  creditors  in  bankruptcy  cases,  because 
they  having  been  notified  to  appear  at  the  November  term  of 
the  court,  this  second  notice  not  to  appear  at  that  term  but 
at  the  special  term  in  December,  was  not  the  act  of  the  bankrupt 
or  the  creditor  but  the  act  of  the  United  States,  and  that  the 
latter  is  liable  for  the  costs,  adding  that  it  is  the  practice  in 
his  district  "that  when  the  Government  continues  a  case  on 
its  motion,  the  costs  of  continuance  must  be  paid  for  by  the 
Govern  ment.^ 

Second.  For  seals,  because  under  the  practice  in  his  district 
"when  a  court  order  is  ordered  *  to  be  certified,'  the  copy  is 
always  made  under  the  '  certificate '  of  the  clerk  and  the  seal 
of  the  court,"  and  cites  Marsh  v.  United  States  (88  Fed.  Rep., 
879)  in  support  of  his  contention. 

It  is  suggested  by  the  Attorney-General,  who  at  my  request 
has  favored  me  with  an  expression  of  his  views  thereon,  that 
the  order  does  not  direct  the  clerk  to  send  copies  to  creditors 
in  bankruptcy,  and  in  addition  thereto  calls  my  attention  to 
the  fact  that  section  52  of  the  bankruptcy  act  of  July  1,  1808 
(30  Stat.,  559),  fixes  the  fee  of  $10  to  the  clerk  in  full  compen- 
sation for  all  services  in  a  bankruptcy  case. 

It  is  a  well-settled  principle  that  the  United  States  does  not 
pay  costs  unless  there  be  an  affirmative  statute  providing 
therefor,  United  States  v.  Boyd  (5  How.,  29),  Marine  v.  Lyon 
(62  Fed.  Rep.,  153),  Carlisle  v.  Cooper  (64  id..  472).  So  the 
claimant's  contention  that  the  Government  is  liable  for  the 
costs  of  these  copies,  because  of  the  action  of  the  court,  must 
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fall;  and  unless  there  be  some  other  grounds  upon  which  to 
rest  that  liability  he  must  look  elsewhere  for  his  compensation ; 
and,  further,  if  creditors  in  bankruptcy  are  not  "  parties  to 
issue  in  civil  cases"  and  included  in  the  direction  to  give  notice 
"to  parties  in  civil  cases  or  their  attorneys  of  record,"  then  of 
course  no  fee  can  attach  for  the  certified  copies  sent  them. 

A  careful  reading,  however,  of  chapter  G  of  the  bankruptcy 
act,  supra,  leads  me  to  conclude  that  tliey  are  parties  in  the 
case,  for  under  that  chapter  they  are  entitled  to  notice  of  all 
material  proceedings  touching  the  disposition  of  the  estate, 
and  may  object  whenever  their  rights  are  jeopardized.  There- 
fore I  hold  that  they  are  included  in  the  direction  above  referred 
to,  and  that  the  clerk's  action  in  sending  notices  to  them  was 
in  compliance  with  the  court's  order. 

But  whether  these  creditors  are  or  are  not  parties  to  the 
issue,  if  these  services  were  performed  in  the  case,  as  that  term 
is  usually  understood,  and  I  think  they  were,  then  it  is  evi- 
dent that  they  are  covered  by  the  $10  fee  provided  by  said 
section  52,  which  is  exclusive,  except  for  certain  certified  cop- 
ies of  records,  as  provided  by  section  51  of  the  same  act. 

It  is  true  that  the  order  is  general  and  refers  to  no  particu- 
lar case,  but  the  services  were  performed  in  the  case,  and  the 
cost,  if  any,  is  susceptible  of  taxation  in  the  particular  case  to 
which  it  belongs.  And  the  fact  that  it  was  necessary  to  send 
copies  of  the  order  to  each  individual  creditor  in  each  particu- 
lar case  is  conclusive  of  the  fact  that  the  services  were  ren- 
dered in  the  case,  and,  as  before  stated,  are  included  in  and 
covered  by  the  $10  which  "  clerks  shall  respectively  receive  as 
full  compensation  for  their  services  to  each  estate." 

I  have  carefully  read  the  decision  in  Marsh  v.  United  States, 
cited  by  claimant,  and  while  it  seems  to  sustain  his  contention, 
yet  in  my  opinion  it  goes  too  far  in  that  it  allows  for  seals  to 
certified  copies  of  orders  to  officers  of  the  court,  seemingly  in 
contraveution  of  the  decision  of  the  United  States  Supreme 
Court  in  United  States  v.  Van  Duzee  (140  U.  S.,  169).  There- 
fore I  am  not  inclined  to  give  it  that  weight  which  it  otherwise 
might  have. 

That  the  order  for  "  certified  copy"  does  not  necessarily  carry 
with  it  the  "seal"  seems  to  be  without  doubt,  for  that  princi- 
ple is  clearly  established  by  the  decision  last  cited,  wherein  it 
is  held  that  certain  certified  copies  are  fully  authenticated  by 
the  certificate  alone.    This  being  true,  following  the  practice 
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of  the  accounting  officers,  I  hold  that  where  the  order  directs 
" certified  copies"  only,  that  such  order  does  not  require  the 
affixing  of  the  seal,  and  that  no  fee  attaches  therefor.    (FinneUPs 
case,  2  Comp.  Dec.,  342;  Fink's  case,  6  id.,  540.) 
The  disallowances  by  the  Auditor  are  approved  and  affirmed. 


PERMANENT     LEGISLATION     IN    APPROPRIATION 

ACTS. 

The  proviso  in  the  aot  of  April  7,  1900,  making  certain  annual  appropria- 
tions, which  fixes  the  maximum  allowance  to  be  made  to  internal- 
revenue  agents  for  compensation  and  per  diem  in  lieu  of  subsidence, 
is  permanent  legislation. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury,  May 

23, 1900.) 

I  am  in  receipt  of  your  reference  of  tbe  21st  instant,  in 
which  you  inquire  whether  the  following  language,  found  in 
the  appropriation  bill  making  appropriation  for  the  legisla- 
tive, executive,  and  judicial  expenses  of  the  Government  for 
the  fiscal  year  1901,  approved  April  7, 1900,  is  permanent  and 
general  legislation,  or  whether  it  is  temporary  legislation 
affecting  only  this  particular  appropriation : 

"Provided,  That  the  compensation  of  the  chief  of  the  inter- 
nal revenue  agents  shall  not  exceed  ten  dollars  per  day,  and 
of  the  other  agents  not  exceeding  seven  dollars  per  day  each; 
and  for  per  diem  in  lieu  of  subsistence,  when  absent  on  duty 
from  their  legal  residence,  said  agents  shall  receive,  at  a  rate 
to  be  fixed  by  the  Secretary  of  the  Treasury,  not  exceeding 
three  dollars  per  day."    *    *    * 

This  proviso,  following  the  language  which  precedes  it — viz, 
appropriating  $1,900,000  for  certain  expenses  therein  named— 
is  a  change  of  what  was  existing  permanent  law. 

The  proviso  following  the  one  set  out  herein  is  also  a  change 
of  existing  permanent  law. 

By  necessary  implication  these  provisos  repeal  and  abro- 
gate what  was  existing  permanent  law.  They  appear  to  be 
permanent  and  general  in  their  scope,  and  not  intended  to 
affect  only  the  expenditure  of  this  particular  appropriation. 
Unless  different  maximums  of  compensation  for  chiefs  of 
internal-revenue  agents,  or  other  revenue  agents,  are  fixed  in 
the  appropriation  for  the  year  1902,  their  maximum  compensa- 
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tion  will  be  governed  by  this  law.    A  like  result  will  happen 
as  to  the  per  diems  given  by  this  act. 

I  therefore  conclude  that  this  provision  of  law  is  general 
and  permanent  in  its  nature. 


EXERCISING  A  HIGHER  COMMAND. 

A  second  lieutenant  of  the  Army  who  exercised  the  command  of  a  first  . 
lieutenant  did  not  "exercise  a  command  above  that  pertaining  to  his 
grade"  within  the  meaning  of  the  act  of  April  26,  3898,  and  he  is  not 
entitled  to  the  pay  of  the  higher  grade. 

(Decision  by  Comptroller  Tracewell,  May  25, 1900.) 

Charles  S.  Sutton,  by  his  attorney,  per  affidavit  filed  Janu- 
ary 22,  1900,  appeals  from  the  action  of  the  Auditor  for  the 
War  Department  in  settlement  dated  December  21, 1899. 

Sutton  claimed  pay  and  allowances  and  travel  pay  as  second 
lieutenant  of  Company  A,  Fifth  Missouri  Infantry,  Spanish 
war,  and  additional  pay  as  acting  first  lieutenant. 

The  Auditor  disallowed  said  claim  as  follows: 

"  Received  pay  for  services  in  full.  Commissioned  officers 
discharged  before  January  12, 1899,  are  not  entitled  to  extra 
pay  under  any  law.  Was  discharged  at  place  of  enrollment; 
no  travel  allowances  due." 

Claimant  alleges,  in  his  appeal,  that  he  served  as  first  lieu- 
tenant from  May  18  to  21, 1898,  May  25  to  30, 1898,  the  23d 
day  of  June,  1898,  from  July  17  to  20, 1898,  and  from  August 
17  to  26, 1898,  and  files  affidavit  of  Thomas  A.  Till  that  he, 
Thomas  A.  Till,  was  first  lieutenant  of  said  company  and  was 
detailed  as  captain  a  portion  of  the  periods  stated  and  as 
battalion  adjutant  the  remainder  of  said  periods,  and  that 
said  Charier  S.  Sutton  was  detailed  and  acted  as  first  lieuteu- 
ant  of  said  company  during  said  periods,  and  that  if  the 
records  do  not  show  said  detail  and  duty  it  was  the  fault  of 
the  company  clerk. 

In  a  letter  to  this  office  dated  May  21,  1900,  the  Actfutant- 
General  of  the  Army  says : 

"  In  reply  to  your  letter  of  the  5th  instant,  requesting,  for 
use  in  the  case  of  Charles  S.  Sutton,  late  second  lieutenant, 
Company  A,  Fifth  Missouri  Volunteer  Infantry,  information 
as  to  whether  under  any  rule,  order,  or  regulation  of  the  War 
Department  the  command  of  a  first  lieutenant  of  iufantry  dif- 
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fers  in  any  respect  from  the  command  of  a  second  lieutenant, 
and  whether  under  any  rule,  order,  or  regulation  a  second 
lieutenant  of  infantry  can  be  properly  said  to  exercise  a  higher 
command  as  first  lieutenant,  I  have  the  honor  to  say  that  there 
is  no  law,  rule,  or  regulation  prescribing  any  commaud  or 
duties  for  a  first  lieutenant  which  can  not  be  properly  exer- 
cised by  a  second  lieutenant,  as  such,  and  that  a  second  lieu- 
tenant exercising  the  command  or  performing  the  duties  of 
first  lieutenant  is  not,  in  the  opinion  of  the  Secretary  of  War, 
exercising  a  higher  command  above  that  pertaining  to  his 
actual  rank." 

It  appearing  that  the  command  and  duties  of  a  second  lieu- 
tenant are  essentially  the  same  as  th>se  of  a  first  lieutenant,  I 
am  of  the  opinion  that  the  claimant  during  the  periods  in 
which  he  alleges  that  he  exercised  the  command  of  a  first  lieu- 
tenant  did  not  "exercise  a  command  above  that  pertaining 
to  his  grade"  within  the  meaning  of  section  7  of  the  act  of 
April  26, 1898  (30  Stat.,  365).  He  is  therefore  not  entitled  to 
pay  above  that  pertaining  to  his  grade. 

The  action  of  the  Auditor  is  affirmed. 


MONEYS  TO  BE  USED   FOR  THE   GOVERNMENT  IN 
PORTO  RIOO. 

Under  the  terms  of  the  act  of  March  24,  1900,  which  places  certain  money 
at  the  disposal  of  the  President  to  be  nsed  for  the  Government  in 
Porto  Rico,  the  President  is  authorized  to  place  any  portion  thereof 
iu  the  custody  of  the  treasurer  of  Porto  Rico  for  disbursement,  and 
his  accounts  for  the  disbursement  thereof  are  to  be  audited  by  the 
auditor  for  Porto  Rico. 

(Decision  by  Comptroller  Tracewell,  May  25,  1900.) 

The  Auditor  for  the  War  Department,  May  18, 1900,  submits 
the  following  decision : 

"In  considering  the  act  of  March  24, 1900,  appropriating, 
for  the  benefit  and  government  of  Porto  Rico,  revenues  col- 
lected on  importations  therefrom  between  its  evacuation  by 
Spain  and  March  24, 1900,  and  revenues  collected  after  said 
date  on  such  importations  under  law  then  existing,  the  questiou 
arises  whether  the  Auditor  for  the  War  Department  is  charged 
by  law  with  the  duty  of  receiving  and  examining  all  accounts 
relating  to  expenditures  from  the  revenues  so  collected  and 
appropriated,  and,  if  he  is  not,  which  Auditor  of  the  Treasury 
is  charged  by  law  with  said  duty. 

"The  act  of  March  24, 1900,  placed  the  sum  of  $2,095,455.88, 
the  amount  of  customs  revenue  received  on  importations  by 
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the  United  States  from  Porto  "Rico-  between  the  evacuation  of 
Porto  Rico  by  the  Spanish  forces  on  the  18th  of  October,  1898, 
and  the  1st  of  January,  1900,  together  with  any  further  customs 
revenue  collected  on  importations  from  Porto  Rico  between 
the  1st  of  January,  1900,  and  the  24th  of  March,  1900,  or  that 
were  thereafter  collected  under  law  existing  at  the  latter  date, 
at  the  disposal  of  the  President,  to  be  used  for  the  Government 
then  existing  and  which  might  thereafter  be  established  in 
Porto  l\ico,  and  for  the  aid  and  relief  of  the  people  thereof, 
and  for  public  education,  public  works,  and  other  governmental 
and  public  purposes  therein  until  otherwise  provided  by  law. 

"Said  revenues  were  appropriated  for  the  purposes  speci- 
fied, out  of  any  moneys  in  the  Treasury  not  otherwise  appro- 
priated, and  the  appropriation  designated  i Refunding  customs 
revenue  collected  from  Porto  Rico,  for  the  relief  of  its  gov- 
ernment and  people.' 

'•The  Auditor  for  the  War  Department  is  charged  by  law 
with  the  duty  of  examining  all  accounts  relating  to  all  business 
within  the  jurisdiction  of  the  Department  of  War,  and  with 
those  accounts  only. 

"The  appropriation  under  consideration  was  placed  by  law 
at  the  disposal  of  the  President,  to  be  used  for  the  purposes 
specified  in  the  act  making  it.  Accounts  relating  to  expendi- 
tures from  the  appropriation  are  not,  in  my  opinion,  accounts 
relating  to  any  business  within  the  jurisdiction  of  the  War 
Department,  unless  the  President,  in  making  the  disposition 
of  the  appropriation  which  was  left  by  law  to  his  discretion, 
assigns  its  expenditure  in  whole  or  in  part  to  the  Secretary  of 
War,  thus  making  its  expenditure  business  within  the  juris- 
diction of  the  War  Department. 

"  1  am  of  the  opinion,  and  so  decide,  that  when  the  President, 
prior  to  the  passage  of  the  act  of  April  12, 1900,  assigned  the 
expenditure  of  the  appropriation  in  part  to  the  Secretary  of 
War,  such  expenditure  became  business  within  the  jurisdiction 
of  the  War  Department  and  the  accounts  relating  thereto  are 
such  as  are  to  be  received  and  examined  by  the  Auditor  for  the 
War  Department. 

"By  requisition,  dated  April  19,  1900,  the  Secretary  of  War 
requested  the  Secretary  of  the  Treasury  to  issue  his  warrant 
for  $100,000  in  favor  of  the  assistant  treasurer  of  the  United 
States  at  New  York  City,  to  go  to  the  credit  of  Charles  H. 
Allen,  governor  of  Porto  Rico,  San  Juan,  Porto  Rico,  payable 
out  of  the  above-mentioned  appropriation,  which  requisition 
was  approved  by  the  President  and  by  the  Auditor  for  the  War 
Department. 

"  Under  section  17  of  the  act  of  April  12, 1900,  temporarily  to 
provide  revenues  and  a  civil  government  for  Porto  Rico,  and 
for  other  purposes,  the  governor  of  Porto  Rico,  appointed  by 
the  President  and  confirmed  by  the  Senate  as  the  chief  execu- 
tive officer  of  Porto  Rico,  is  required  at  all  times  faithfully  to 
execute  the  laws,  and  in  that  behalf  to  have  all  the  powers 
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of  governors  of  the  Territories  of  the  United  States  that  are 
not  locally  inapplicable.  He  is  also  required  to  report  his 
official  transactions  to  the  President,  who  may,  in  his  discre- 
tion, delegate  and  assign  to  hiin  such  executive  duties  and 
functions  as  may  in  pursuance  of  law  be  so  delegated  and 
assigned. 

"  Section  12  of  the  act  of  April  12, 1900,  defines  what  obli- 
gations shall  be  paid  by  the  treasurer  of  Porto  Eico  out  of 
the  revenues  in  his  custody. 

'<  Section  22  of  the  act  of  April  12,  1900,  prescribes  the 
duties  of  the  treasurer  of  Porto  Eico.  Among  other  things, 
he  is  required  to  be  the  custodian  of  the  public  funds  and  to 
disburse  the  same  when  appropriated  by  law. 

"  It  does  not  appear  that  the  President  has  assigned  the 
expenditure  of  the  amount  mentioned  in  the  aforesaid  requisi- 
tion to  the  Secretary  of  War,  or  to  any  person  employed  by 
him  or  by  any  bureau  officer  in  the  War  Department  as  a 
special  agent  for  its  expenditure.  The  presumption  is  against 
any  such  assignment  of  business  by  the  President,  for  the  rea- 
son that  the  amount  of  the  requisition  is  to  go  to  the  credit  of 
the  governor  of  Porto  Eico,  who,  as  the  requisition  shows, 
has  given  no  bond,  and  not  to  the  credit  .of  a  special  agent  of 
the  War  Department,  who,  under  section  3614  of  the  Eevised 
Statutes,  is  required  to  give  bond  with  approved  security.  A 
similar  presumption  arises  from  the  fact  that  under  section  22 
of  the  act  of  April  12, 1900,  the  treasurer  of  Porto  Eico  is 
the  legal  custodian  of  the  public  funds  of  Porto  Eico  and 
charged  with  their  disbursement,  and  that  the  entire  amount 
of  the  aforesaid  appropriation  is,  under  the  act  of  March  24, 
1900,  public  funds  of  Porto  Eico. 

"  In  view  of  the  foregoing  considerations,  I  am  of  the  opin- 
ion, and  so  decide,  that  the  accounts  relating  to  the  expendi- 
ture of  the  aforesaid  appropriation  since  the  passage  of  the  act 
of  April  12, 1900,  are  not  to  be  received  and  examined  by  the 
Auditor  for  the  War  Department,  said  accounts  not  relating  to 
business  within  the  jurisdiction  of  the  War  Department. 

"In  my  opinion,  said  accounts  should  be  received  and  exam- 
ined by  the  Auditor  for  the  State  and  other  Departments,  as 
they  relate  to  Territorial  governments." 

I  am  unable  to  concur  in  the  opinion  of  the  Auditor  in  so 
far  as  he  holds  that  the  moneys  appropriated  by  the  act  of 
March  24, 1900,  supra,  are  necessarily  public  funds  of  Porto 
Eico,  and  that  the  treasurer  thereof  is  necessarily  charged 
with  their  disbursement.  This  act  places  the  money  therein 
appropriated  at  the  disposal  of  the  President,  to  be  used  for 
the  purposes  therein  indicated.  It  does  not  attempt  to  point 
out  the  channels  through  which  the  disbursements  shall  be 
made;  therefore  I  think  it  is  competent  for  the  President  to 
determine  through  whom  or  what  Department  the  money  shall 
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reach  its  proper  destination.  Should  he  allot  the  whole  or 
any  part  of  this  money  to  the  War  Department,  he  would 
thereby  charge  that  Department  with  the  disbursement  of  the 
sum  allotted,  and  in  that  case  the  accounts  therefor  would 
come  within  the  jurisdiction  of  the  Auditor  for  the  War 
Department.  Should  he  allot  any  part  of  this  money  to  some 
other  Department,  the  Auditor  whose  duty  it  is  to  audit  the 
accounts  of  that  Department  would  have  jurisdiction  over  the 
accounts  for  the  sum  so  allotted. 

Under  the  terms  of  the  act  of  March  24,  1900, 1  think  the 
President  would  be  authorized  to  place  any  portion  of  this 
money  in  the  hands  of  the  treasurer  of  Porto  Rico,  and  if  he 
should  do  so  the  accounts  for  the  sum  so  allotted  would  be 
audited  by  the  auditor  for  Porto  liico,  and  not  by  either  one 
of  the  Auditors  for  the  Treasury  Department. 

There  are  not  enough  facts  before  me  from  which  to  determine 
what  was  the  President's  intention  in  approving  the  requisi- 
tion of  the  Secretary  of  War  for  $100,000  in  favor  of  Charles 
H.  Allen,  governor  of  Porto  Rico;  that  is,  whether  it  was  his 
intention  to  charge  the  War  Department  with  the  duty  of  dis- 
bursing this  money,  or  whether  it  was  considered  as  an  allot- 
ment to  the  Porto  Ricau  officials,  to  be  disbursed  by  them  and 
accounted  for  to  the  auditor  for  Porto  Rico.  If  it  was  an 
allotment  to  the  War  Department,  it  is  a  serious  question 
whether  it  was  properly  advanced  to  Charles  H.  Allen,  there 
being  no  evidence  that  he  had  been  designated  as  a  special 
disbursing  agent  and  had  filed  a  bond  as  required  by  section 
3614,  Revised  Statutes,  which  provides : 

"  Whenever  it  becomes  necessary  for  the  head  of  any  Depart- 
ment or  office  to  employ  special  agents,  other  than  officers  of 
the  Army  or  Navy,  who  may  bo  charged  with  the  disburse- 
ment of  public  moneys,  such  agents  shall,  before  entering 
upon  duty,  give  bond  in  such  form  and  with  such  security  as 
the  head  of  the  Department  or  office  employing  them  may 
approve." 

If  this  advance,  approved  by  the  President,  was  intended 
by  him  as  an  allotment  to  Porto  Rico,  it  would  then  become 
Porto  Rican  funds,  and  as  such  should  have  been  turned  over 
to  the  treasurer  of  Porto  Rico  to  be  disbursed  by  him  in  accord- 
ance with  the  provisions  of  section  22  of  the  act  of  April  12, 
1900,  entitled  "An  act  temporarily  to  provide  revenues  and  a 
civil  government  for  Porto  Rico,  and  for  other  purposes." 

The  decision  of  the  Auditor  is  modified  to  agree  with  the 
views  above  expressed. 
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THE  SALE  OF  "PABST  BEST  TONIC"  AS  A 
MEDICINE. 

A  druggist  who  sells  "Pabst  Best  Tonic"  as  a  medicine  is  not  a  retail 
dealer  in  malt  liquors  within  the  meaning  of  section  3244,  Revised 
Statutes,  as  amended  by  the  act  of  March  1,  1879. 

(Decision  by  Comptroller  Tracewell,  May  26, 1900.) 

The  Auditor  for  the  Treasury  Department  lias  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute  as  follows: 

"E.  M.  Graves,  of  New  Boss,  Ind.,  claims  the  redemption  of 
a  special-tax  stamp  as  '  retail  dealer  in  malt  liquors,'  amount- 
ing to  $20,  and  the  refunding  of  the  50  per  cent  penalty 
thereon,  amounting  to  $10.  This  claim  was  allowed  by  the 
Commissioner  of  Internal  Revenue  on  February  13, 1900,  as  a 
refundment. 

"The  Commissioner's  finding  of  facts  shows  that  'during 
the  period  covered  by  the  assessment  E.  M.  Graves  did  not 
sell  or  offer  for  sale  foreign  or  domestic  distilled  spirits,  wines, 
or  malt  liquors  in  quantities  less  than  five  wine  gallons  at 
one  time,  except  malt  tonic,  which  was  sold  by  him  at  his  place 
of  business  of  a  druggist  as  a  medicine,  and  never  as  a  bev- 
erage.' 

"The  fifth  paragraph  of  section  3244,  U.  S.  Revised  Statutes, 
as  amended  by  act  of  February  8,  1875,  as  amended  by  sec- 
tion 4,  act  of  March  1, 1879  (20  Stat,  327),  provides  as  follows: 

"  '  Retail  dealers  in  maU  liquors  shall  pay  $20. 

"  *  Every  person  who  sells  or  offers  for  sale  malt  liquors  in 
less  quantities  than  five  gallons  at  one  time,  but  who  does  not 
deal  in  spirituous  liquors,  shall  be  regarded  as  a  retail  dealer 
in  malt  liquors.' 

"In  Circular  No.  340,  issued  January  20, 1890,  and  addressed 
to  the  collectors  of  internal  revenue,  the  Commissioner  makes 
tlio  following  distinction :  Where  a  malt  extract  is  sold  in  good 
faith  as  a  medicine  only,  no  tax  is  payable,  but  where  the  same 
article  is  sold  as  a  beverage  a  tax  is  payable. 

"Again,  in  a  letter  addressed  to  Mr.  N.  J.  Gillespie,  Savan- 
nah, Ga.,  and  dated  January  22,1900  (see  Treasury  Decisions, 
vol.  3,  No.  4,  dated  Januury  25, 1900),  the  present  Commissioner 
makes  the  same  distinction. 

"Section  3246, 17.  S.  Revised  Statutes,  as  amended  by  sec- 
tion 5,  art  of  March  1 ,  1879  (20  Stat.,  327),  provides:  •  •  * 
4  nor  shall  any  special  tax  be  imposed  upon  apothecaries  as  to 
wines  or  spirituous  liquors  which  they  use  exclusively  in  the 
preparation  or  making  up  of  medicines.' 

"As  I  am  unable  to  find  any  provision  of  law,  or  decision  of 
a  court,  showiug  that  a i  malt  tonic' sold  as  a  medicine  and  not 
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as  a  beverage  exempts  a  person  from  taxation  as  a  '  retail 
dealer  in  malt  liquors,'  while  by  the  above  section  (3246)  an 
exemption  is  made  in  certain  cases  where  spirituous  liquors 
are  concerned,  I  am  of  the  opinion  that  if  Congress  had  in- 
tended to  exempt  any  class  of  malt  liquor  dealers,  it  would 
have  been  so  expressed  in  the  act. 

"  This  view  appears  to  be  further  carried  out  by  the  amend- 
ment to  the  filth  paragraph,  supra,  contained  in  the  fourth 
section  of  the  act  of  March  1, 1879,  which  is  as  follows: 

"  '  But  no  special  tax  shall  be  held  to  accrue  on  a  sale  of 
distilled  spirits,  wines,  or  malt  liquors  made  by  a  person 
who  is  not  otherwise  a  dealer  in  liquors,  where  such  spirits, 
wines,  or  liquors  have  been  received  by  the  person  so  selling  as 
security  for  or  in  payment  of  a  debt,  or  as  executor,  adminis- 
trator, or  other  fiduciary.'    *    *    * 

44  In  this,  both  spirituous  and  malt  liquors  are  specified,  and 
the  whole  trend  of  the  legislation  on  these  subjects  appears  to 
bear  out  the  theory  that  when  any  particular  kind  of  liquor  in 
any  special  way  is  to  be  exempted  from  taxation,  it  is  always 
expressly  stated  in  the  act.  Therefore,  in  the  absence  of  any 
such  expression,  I  have  decided  that  claimant  is  a  retail  dealer 
in  malt  liquor  as  defined  by  section  4,  act  of  March  1, 1879 
(1'0  Stat.,  327)." 

In  a  communication  from  the  Commissioner  of  Internal 
Revenue  to  the  Auditor,  under  date  of  March  21, 1900,  relat- 
ing to  this  claim,  the  Commissioner  says: 

44 The  construction  which  this  office  gives,  and  has  uniformly 
given,  to  the  exempting  provision  of  section  3246,  Revised 
Statutes,  permitting  apothecaries,  without  the  payment  of 
special  tax  under  the  internal-revenue  law,  to  use4  wines  or 
spirituous  liquors  •  •  •  exclusively  in  the  preparation  or 
making  up  of  medicines,'  is  that  these  liquors  must  be  so  used 
in  combination  with  drugs  or  medicinal  substances;  but  that 
it  is  the  intent  of  the  statute  to  permit  any  of  the  alcoholic 
liquors  referred  to  in  the  internal-revenue  laws  to  be  so  com- 
bined into  medicines,  and  that  any  interpretation  of  the  statute 
which  would  confine  this  exemptiou  to  the  use  only  of  the  fer- 
mented juice  of  grapes  (wine)  or  distilled  spirits,  and  would 
exclude  a  fermented  malt  liquor  when  combined  with  drugs 
from  its  meaning  or  intent,  would  be  a  narrow  and  technical 
construction  which  could  not  be  maintained  in  the  practical 
administration  of  the  internal-revenue  laws." 

In  United  States  v.  Stubblefield  (40  Fed.  Rep.,  454)  it  was  held 
that  "Empire  Tonic  Bitters,"  consisting  of  about  one-third 
alcohol,  and  the  residue  of  distilled  water  and  extracts  from 
herbs,  etc.,  which  are  sold  by  the  bottle  as  medicinal  prepara- 
tions, and  are  believed  to  possess  curative  properties,  are  me- 
dicinal preparations,  and  that  dealers  in  them  are  not  liquor 
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dealers  within  the  meaning  of  section  3244,  Revised  Statutes. 
The  Commissioner  finds  as  a  fact  that  the  claimant  sold  this 
malt  tonic  "  at  his  place  of  business  of  a  druggist  as  a  medi- 
cine." I  am  therefore  of  opinion  that  the  tax  was  erroneously 
collected  and  that  the  claimant  is  entitled  to  refundment. 
The  decision  of  the  Auditor  is  disapproved. 


REFERENCE  TO  ESTIMATES  IN  CONSTRUING 
STATUTES. 

The  provisions  in  the  act  of  March  2,  1899,  making  an  appropriation  "  for 
continuing  magnetic  observations  *  •  •  in  all  parte  of  the  United 
States,  and  for  making  magnetic  observations  in  other  regions  under 
the  jurisdiction  of  the  United  States/'  can  not  bo  controlled  or  modi* 
fled  by  the  provision  in  the  estimates  submitted  to  Congress  by  the 
Secretary  of  the  Treasury  "  for  installation  and  maintenance  of  mag- 
netic observatory." 

(Comptroller  Traeewell  to  the  Secretary  of  the  Treasury,  May  26, 

1900.) 

In  your  communication  of  the  17th  instant  you  submit  the 
following: 

"  I  have  the  honor  to  request  that  I  be  favored  with  an  ad- 
vauce  opiniou  as  to  the  possibility  of  the  United  States  Coast 
and  Geodetic  Survey  being  able  to  erect,  at  some  suitable  place 
in  Maryland,  a  temporary  magnetic  observatory  structure  cost- 
ing about  $2,000  to  $2,500,  out  of  the  appropriation  item  for 
the  current  fiscal  year,  reading  thus: 

"'For  continuing  magnetic  observations  and  to  establish 
meridian  lines  in  connection  therewith  in  all  parts  of  the  United 
States,  and  for  making  magnetic  observations  in  other  regions 
under  the  jurisdiction  of  the  United  States,  for  continuing  the 
line  of  exact  levels  between  the  Atlantic,  Pacific,  and  Gulf 
coasts ;  for  furnishing  points  to  State  surveys,  to  be  applied,  as 
far  as  practicable,  in  States  where  points  have  not  been  fur- 
nished; for  determinations  of  geographical  positions,  and  for 
continuing  gravity  observations,  $27,000.'  (Act  of  Mar.  2, 1899, 
30  Stat.,  1083.) 

u  When  the  appropriation  was  asked  for,  the  following  explan- 
atory note  was  submitted: 

"  'Note. — Same  as  last  year  with  increase  of  $5,000  for  instal- 
lation and  maintenance  of  magnetic  observatory  in  Hawaiian 
Islands.' 

"  It  will  thus  be  seen  that  Congress  intended  to  make  pro- 
vision to  the  amount  of  $5,000  for  the  erection  and  mainte- 
nance of  a  temporary  magnetic  observatory  which  the  present 
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exigencies  of  oar  magnetic  work  demand  should  be  pnt  rather 
upon  the  Atlantic  coast  than  in  the  Hawaiian  Islands.  The 
primary  fact  is  that  there  was  need  for  such  a  structure  some- 
where, and  an  appropriation  therefor  was  accordingly  requested. 
The  selection  of  the  actual  site  is  a  secondary  consideration 
and  one  which  must  be  governed  by  a  variety  of  circumstances. 

"  The  character  of  the  structure  proposed  to  be  erected  is  as 
follows:  To  provide  at  a  so  called  magnetic- base  station  a 
suitable  shelter  for  photographic  magnetic  instruments,  which 
must  be  protected  from  temperature  changes,  and  be  kept  in 
operation  during  the  period  in  which  our  magnetic  parties  aie 
carrying  on  their  operations  east  of  the  Mississippi;  the  struc- 
ture in  the  present  instance  to  be  erected  on  part  of  a  tract  of 
750  acres  at  Cheltenham,  Md.  (owued  by  the  State  of  Mary- 
land), and  the  amount  of  land  required  to  be  leased  at  a 
nominal  rate  by  the  Government,  the  lease  to  be  renewable 
and  the  structure  removable,  both  at  the  option  of  the  Gov- 
ernment. 

"  Should  you  decide  that  this  expenditure  can  not  be  made 
on  the  site  selected  in  Maryland,  kindly  inform  me  if  such  a 
structure  may  be  erected  from  this  appropriation  in  the 
Hawaiian  Islands." 

If  the  language  of  this  appropriation  for  the  current  fiscal 
year  were  precisely  the  same  as  that  of  the  appropriation  for 
the  same  object  for  the  preceding  fiscal  year,  with  the  excep- 
tion of  the  amount  appropriated,  I  tjiink  it  doubtful  if  its 
terms  could  be  enlarged  by  a  reference  to  the  estimate  sub- 
mitted therefor  by  this  Department.  In  the  case  of  United 
States  v.  Qoldenberg  (168  U.  S.,  102,  103),  the  Supreme  Court 
said: 

u  The  primary  and  general  rule  of  statutory  construction  is 
that  the  intent  of  the  lawmaker  is  to  be  found  in  the  language 
he  has  used.  He  is  presumed  to  know  the  meaning  of  words 
and  the  rules  of  grammar.  The  courts  have  no  function  of 
legislation,  and  simply  seek  to  ascertain  the  will  of  the  legis- 
lator. It  is  true  there  are  cases  in  which  the  letter  of  the 
statute  is  not  deemed  controlling,  but  the  cases  are  few  and 
exceptional,  and  only  arise  when  there  are  cogent  reasons  for 
believing  that  the  letter  does  not  fully  and  accurately  disclose 
the  intent.  No  mere  omission,  no  mere  failure  to  provide  for 
contingencies,  which  it  may  seem  wise  to  have  specifically  pro- 
vided for,  justify  any  judicial  addition  to  the  language  of  the 
statute." 

Reference  may  be  made  to  the  proceedings  of  Congress  for 

the  purpose  of  informing  the  court  of  the  exigencies  of  the 

case  and  the  reasons  for  the  act,  yet  they  are  "inadmissible 

as  bearing  upon  its  construction."    (American  Net  and  Twine 

22184— Vol.  6 68 
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Co.  v.  Worthington,  141  U.  S.,  473-474.)    And  in  the  case  of 
United  States  v.  Trans- Missouri  Freight  Asso.  (166  U.  S.,  318), 
the  court  said: 

"The  debates  in  Congress  are  not  appropriate  source*  qf 
information  from  which  to  discover  the  meaning  of  the  language 
of  a  statute  passed  by  that  body." 

It  is  also  said  in  Black  on  Interpretation  of  Laws,  page  226, 
that— 

"  It  is  generally  agreed,  by  both  the  English  and  American 
courts,  that  reports  or  recommendations  made  to  legislative 
bodies  by  their  respective  committees  in  relation  to  a  pending 
measure  can  not  be  accepted  as  pertiuent  evidence  of  the 
meaning  which  the  legislature  intended  to  attach  to  a  statute.9 

Such  reports  would  seem  to  be  entitled  to  fully  as  much 
weight  as  estimates  made  by  executive  officers.  It  was  also 
said  by  Comptroller  Lawrence  that — 

"  The  estimates  and  their  classification  or  arrangement  are 
not  admissible  as  evidence  in  the  ascertainment  of  the  inten- 
tion of  Congress.  Where  a  statute  is  plain  and  unambiguous 
no  resort  can  be  had  to  extrinsic  facts  for  its  interpretation." 
(2  Lawrence,  First  Comp.  Dec.,  400.) 

The  statute  under  consideration  in  this  case  is  free  from 
ambiguity,  and  I  think  it  is  clear  that  no  provision  in  the  esti- 
mate can  have  the  effect  of  controlling  or  modifying  the  plain 
meaning  of  its  language.  But  I  do  not  think  the  rule  pre- 
cludes a  reference  to  the  estimate  for  purposes  of  information. 

A  comparison  of  the  two  appropriations  shows  that  there 
was  a  material  change  made  in  enacting  the  appropriation  for 
the  current  fiscal  year.  The  appropriation  for  the  preceding 
fiscal  year  was  in  the  following  terms: 

"For  continuing  magnetic  observations  and  to  establish 
meridian  lines  in  connection  therewith  in  all  parts  of  the  United 
States,  for  continuing  the  line  of  exact  levels  between  the 
Atlantic,  Pacific,  and  Gulf  coasts,  for  furnishing  points  to 
State  surveys,  to  be  applied,  as  far  as  practicable,  in  States 
where  points  have  not  been  furnished,  and  for  determinations 
of  geographical  positions  and  for  continuing  gravity  observa- 
tions, $22,000."    (Act  of  July  1, 1898,  30  Stat,  606.) 

By  comparing  these  two  appropriations  it  will  be  seen  that 
the  appropriation  for  the  current  fiscal  year  contains  the  fol- 
lowing provision,  which  is  not  contained  in  the  appropriation 
for  the  preceding  fiscal  year: 

"and  for  making  magnetic  observations  in  other  regions  under 
the  jurisdiction  of  the  United  States." 
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Although  the  Hawaiian  Islands  were  annexed  to  the  United 
States  on  August  12, 1898  (5  Comp.  Dec.,  208),  yet  Congress 
did  not  provide  for  a  Territorial  government  therefor  until 
April  30, 1900.  Aa  the  foregoing  provision  was  not  enacted 
until  March  3, 1899  (30  Stat.,  1083),  I  think  it  may  be  fairly 
inferred  that  Congress  intended  to  provide  therein  for  mag- 
netic observations  in  these  islands.  But  the  appropriation 
contains  no  provision  for  the  installation  of  a  magnetic  observa- 
tory, and  I  am  of  opinion  that  the  estimate  referred  to  is  inad- 
missible as  evidence  to  supply  such  provision.  Therefore  if 
the  language  used  in  the  appropriation,  when  fairly  construed, 
does  not  authorize  the  installation  of  such  an  observatory,  I 
thiuk  no  aid  for  this  purpose  can  be  derived  from  the  estimate. 
The  language  in  the  provision  referred  to  is — 

"for  making  magnetic  observations  in  other  regions  under  the 
jurisdiction  of  the  United  States." 

This  language  contains  no  express  provision  for  the  installa- 
tion of  a  magnetic  observatory,  and  unless  the  installation  of 
such  an  observatory  is  actually  necessary  to  make  the  mag- 
netic observations  in  other  regions,  therein  provided  for,  pro- 
vision therefor  can  not  be  implied.  In  6  Oomp.  Dec.,  324,  it 
was  held,  quoting  from  the  syllabus,  that — 

44  The  appropriation  tor  procuring  water  for  the  Army  is  ncft 
applicable  to  the  purchase  of  a  plant  for  the  manufacture  of  ice 
for  the  use  of  the  garrison  at  Fort  Morgan,  Ala." 

It  is  clear  that  authority  for  the  installation  of  such  an 
observatory  in  the  State  of  Maryland  can  not  be  implied  by 
this  provision.  The  language  "in  other  regions  under  the 
jurisdiction  of  the  United  States"  precludes  such  implication. 

Whether,  in  order  to  make  such  observations  in  Hawaii,  the 
installation  of  such  an  observatory  is  actually  necessary  is  a 
question  of  fact  for  your  determination.  If  you  find  that  it  is 
actually  necessary,  then  I  think  authority  therefor  is  implied 
by  the  provision  referred  to.  If  you  find  that  it  is  not  actually 
necessary,  then  I  think  authority  therefor  can  not  be  implied 
thereby. 
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CLAIM  FOE  COMPENSATION  BY  AN  AUDITOR  OP 
THE  WORLD'S  COLUMBIAN  COMMISSION. 

The  resolution  of  th<)  executive  committee  of  the  World's  Columbian 
Commission  of  September  19, 1893,  operated  to  dispense  with  the  serv- 
ices of  the  auditing  committee  of  the  commission,  and  the  claim  of 
one  of  the  auditors,  who  was  appointed  for  an  indefinite  period,  for 
compensation  subsequent  to  that  date,  on  the  ground  that  he  was 
ready  and  willing  to  perform  his  duties,  but  was  not  permitted  to  do 
so,  is  a  claim  for  unliquidated  damages  arising  from  a  breach  of  con- 
tract which  the  accounting  officers  are  not  authorized  to  allow. 

(Decmon  by  Comptroller  Tracewell,  May  26, 1900.) 

A  claim  having  been  presented  to  the  Auditor  for  the  Treas- 
ury Department  by  James  D.  Butt  for  compensation  as  auditor 
of  the  World's  Columbian  Commission,  from  February  20, 1894, 
to  October  20, 1896,  amounting  to  $5,580,  and  the  claim  having 
been  disallowed  by  the  Auditor  per  settlement  No.  22066, 
dated  November  23,  1899,  application  has  been  made  by  the 
claimant  for  revision  thereof  by  the  Comptroller  of  the 
Treasury. 

The  act  of  April  25, 1890  (26  Stat,  62),  which  provided  for 
the  World's  Columbian  Exposition,  established  a  commission 
upon  which  was  devolved  the  duty  of  executing  the  provisions 
of  the  act.  The  act  also  contained  the  following  provisions, 
among  others: 

"Sec.  19.  That  the  commissioners  and  alternate  commis- 
sioners appointed  under  this  act  shall  not  be  entitled  to  any 
compensation  for  their  services  out  of  the  Treasury  of  the 
United  States,  except  their  actual  expenses  for  transportation 
and  the  sum  of  six  dollars  per  day  for  subsistence  for  each 
day  they  are  necessarily  absent  from  their  homes  on  the  busi- 
ness of  said  commission.  The  officers  of  said  commission  shall 
receive  such  compensation  as  may  be  fixed  by  said  commis- 
sion, subject  to  the  approval  of  the  Secretary  of  the  Treasury, 
which  shall  be  paid  out  of  the  sums  appropriated  by  Congress 
in  aid  of  such  exposition." 

The  commission  consisted  of  two  members  from  each  State 
and  Territory,  and  eight  from  the  country  at  large.  They 
were  directed  to  organize  at  their  first  meeting  by  the  election 
of  such  officers  and  the  appointment  of  such  committees 
as  they  might  deem  expedient.  The  existence  of  the  com- 
mission was  limited  to  the  first  day  of  January,  1898.  The 
exposition  opened  on  the  first  day  of  May,  1893,  and  closed 
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on  the  last  Thursday  in  October,  1893,  pursuant  to  a  procla- 
mation issued  by  the  President  of  the  United  States. 

The  commission  held  its  first  meeting  on  the  26th  day  of 
June,  1890,  and  organized  by  the  election  of  a  president,  vice- 
president,  secretary,  director-general,  and  board  of  lady  mana- 
gers, the  adoption  of  by-laws  and  the  appointment  of  com- 
mittees, twenty-seven  in  number.  Among  these  committees 
was  one  designated  as  the  committee  on  auditing.  It  con- 
sisted of  four  commissioners,  and  its  duties  were  to  examine 
and  pass  upon  all  claims  or  vouchers  properly  chargeable 
against  the  appropriations  to  the  commission,  except  the  sala- 
ries of  officers  and  members  of  the  commission,  which  were 
fixed  by  law.  (By-laws,  committee,  324).  They  were  afterwards 
directed  to  receive  aud  report  claims  of  exhibitors  for  damages 
to  exhibits  (minutes,  executive  committee,  59),  also  to  "inves- 
tigate the  salaries  and  expenses  of  the  employees  and  officers 
of  the  commission  and  report  such  recommendations  as  in 
their  judgment  are  proper." 

The  auditing  committee,  having  first  obtained  the  opinion 
of  the  board  of  control  (minutes,  60-61),  that  it  might  transact 
all  of  its  business  through  a  subcommittee  sitting  in  contin- 
uous session,  organized  on  the  5th  day  of  June,  1893,  by  the 
election  of  T.  E.  Garvin,  chairman;  Phillip  Allien,  secretary; 
James  D.  Butt,  vice-chairman,  and  Charles  K.  Holliday,  jr., 
acting  secretary.  On  the  same  day  James  D.  Butt  and  Charles 
K.  Holliday,  jr.,  were  by  the  committee  appointed  a  subcom- 
mittee on  auditing,  to  remain  in  continuous  session  and  to  have 
all  the  powers  and  duties  of  the  full  committee  when  the  same 
was  not  in  session,  and  that  all  claims  over  which  they  had 
jurisdiction  when  approved  should  bear  the  signature  of  the 
vice-chairman  and  acting  secretary  (James  D.  Butt  and  Charles 
K.  Holliday,  jr.). 

Thereafter,  on  the  28th  day  of  September,  1893,  the  follow- 
ing resolutions  were  passed  by  the  executive  committee: 

"Resolved,  That  the  said  subcommittee  on  audit  be,  and  is 
hereby,  created  an  office  of  the  World's  Columbian  Commis- 
sion, and  that  the  members  of  said  subcommittee,  James  D. 
Butt  and  Charles  E.  Holliday,  jr.,  be,  and  are  hereby,  created 
officers  of  the  World's  Columbian  Commission.  The  title  of 
said  subcommittee  shall  be  auditors  of  the  World's  Columbian 
Commission. 

"Resolved,  further.  That  it  shall  be  the  duty  of  said  audi- 
tors to  give  their  undivided  time  and  attention  to  the  work 


Digitized  byLjOOQlC 


918  DECISION8  OF   THE   COMPTROLLER. 

.  already  prescribed  to  the  subcommittee  on  audit  by  the  World's 
Columbian  Commission  or  executive  committee,  or  which  may 
hereafter  from  time  to  time  be  prescribed  by  either. 

"Resolved,  That  each  of  the  said  auditors  of  the  World's 
Columbian  Commission  shall  be  paid  the  sum  of  $12  per  day 
for  his  services,  to  be  apportioned  as  follows:  Six  dollars  a  day 
each,  chargeable  to  the  appropriation  of  the  World's  Colum- 
bian Commission,  as  already  allowed  for  subsistence  of  com- 
missioners, and  $6  a  day  each,  chargeable  to  the  appropriation 
of  the  committee  on  awards  made  by  Congress  and  approved 
March  3,  1893  (reimbursable),  for  the  payment  of  judges,  ex- 
aminers, etc. 

"  And  be  it  further  resolved.  That  said  '  additional  compensa- 
tion,' or  the  amount  chargeable  to  the  appropriation  of  the 
committee  on  awards,  etc.,  shall  take  effect  September  1,  1893." 

A  report  of  the  executive  committee  containing  this,  among 
other  resolutions,  was  adopted  by  the  commission  October  12, 
1893.  Afterwards,  on  the  19th  day  of  December,  1893,  the 
executive  committee  passed  the  following  resolution: 

"Resolved,  That  the  Secretary  of  the  Treasury  be,  and  he  is 
hereby,  requested  to  dispense  with  the  approval  of  the  audit- 
ing  committee  of  the  World's  Columbian  Commission  upon  all 
vouchers  and  claims  to  be  paid  out  of  the  Treasury  from  the 
appropriations  made  by  Congress  to  said  commission." 

On  the  26th  day  of  July,  1893,  DirectorGeneral  Davie 
addressed  a  letter  to  the  secretary  of  the  auditing  committee 
stating  that  all  claims  for  damages  to  exhibits  were  being  filed 
in  the  claim  bureau  of  the  Illinois  corporation.  Acting  on  this 
communication,  October  4,  1893,  the  executive  committee  dis- 
charged the  committee  on  auditing  from  any  further  duty  in 
regard  to  the  investigation  of  such  claims.  (Minutes,  execu- 
tive committee,  94.) 

Some  time  in  the  year  1894  (the  precise  date  does  not  appear) 
Mr.  Butt  presented  for  approval  to  the  Secretary  of  the  Treas- 
ury his  voucher  for  compensation  as  auditor  from  the  first  day  of 
September,  1893,  to  the  15th  day  of  Jauuary,  1894,  at  $6  per  day. 
Doubts  being  entertained  by  the  Secretary  of  the  Treasury  as  to 
the  validity  of  his  appointment,  the  question  was  referred  to  the 
Comptroller  March  26,  1895,  and  that  officer,  on  the  4th  day.  of 
September,  1895,  rendered  a  decision  to  the  effect  that  the 
executive  committee  had  no  power  to  appoint  Mr.  Butt  such 
auditor,  and  that  therefore  he  was  not  entitled  to  compensation 
as  such.  (2  Oomp.  Dec.,  95.)  Afterwards  the  Comptroller, 
upon  a  rehearing  of  the  case,  reversed  this  decision  and  ren- 
dered an  opinion  on  the  12th  day  of  August,  1896,  that  Mr.  Butt 
was  entitled  to  payment  on  the  ground  that  the  action  of  the 
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executive  committee  in  appointing  him  auditor  was  tacitly 
approved  by  the  commission  when  it  adopted  a  general  report 
of  the  executive  committee  October  12, 1893,  embracing  other 
matters,  without  making  specific  objection  to  such  appoint- 
ment.   (3  Comp.  Dec.,  76-79.) 

Up  to  this  time,  August  12, 1896,  the  Secretary  of  the  Treas- 
ury had  refused  to  enter  a  formal  approval  of  the  compensa- 
tion allowed  Mr.  Butt.  On  the  10th  day  of  September,  1896, 
the  Acting  Secretary  of  the  Treasury  made  the  following 
indorsement  on  a  copy  of  the  resolution  by  which  the  compen- 
sation was  fixed: 

"Approved,  nunc  pro  tune,  for  salary  from  September  28, 
1893,  to  February  21, 1894,  inclusive." 

Mr.  Butt's  voucher  for  services  from  September  28  to  Jan- 
uary 15,  1894,  was  then  paid  September  11, 1896,  and  also  a 
like  voucher  for  services  as  auditor  from  the  15th  day  of  Jan- 
uary, 1894,  to  February  20, 1894.  Mr.  Charles  K.  Holliday,  jr., 
his  coauditor,  was  paid  also  the  same  sum  for  the  same  period 
of  service,  viz,  $822. 

Mr.  Butt  now  ciaims  compensation  as  auditor  of  the  commis- 
sion, at  the  rate  of  $6  per  day,  from  February  20, 1894,  to  Octo- 
ber 20,  1896.  Having  previously  received  compensation  as 
such  auditor  for  February  20  and  21, 1894,  of  course  he  is  not 
entitled  to  again  receive  such  compensation. 

The  Auditor  for  the  Treasury  Department  disallowed  the 
claim  of  Mr.  Butt  on  two  grounds:  First,  "because  his  serv- 
ices as  auditor  were  terminated  by  the  commission  on  Decem- 
ber 19, 1893,  see  minutes  of  that  date;"  and  second,  "because 
the  claim  can  not  be  allowed  without  the  approval  of  the  Sec- 
retary of  the  Treasury,  see  section  19,  act  of  April  25, 1890." 

If  this  were  a  question  of  first  impression,  I  should  seriously 
doubt  whether  the  appointment  of  Messrs*.  Butt  and  Holliday 
as  "  officers"  of  the  commission,  themselves  being  members  of 
the  commission,  with  extra  compensation,  was  legal.  If  it 
were,  then  every  one  of  the  twenty-seven  committees,  and 
every  member  of  the  commission,  by  calling  themselves  "  offi- 
cers" and  voting  themselves  compensation,  could,  with  the 
approval  of  the  Secretary  of  the  Treasury,  and  would  have 
defeated  the  intention  of  Congress  that  the  commissioners 
should  receive  only  $6  per  day  for  subsistence  and  expenses 
of  transportation  for  their  services,  as  is  recited  in  section  19 
of  the  act  supra. 

I  do  not  deem  it  necessary  to  consider  at  length  the  question 
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as  to  whether  the  "nunc  pro  tunc77  action  of  the  Secretary  of 
the  Treasury,  in  which  in  a  qualified  manner  he  approved  the 
compensation  fixed  by  the  commissioners  as  the  salary  of  Mr. 
Butt  as  such  auditor  is  such  an  approval  thereof  as  would 
justify  the  accounting  officers  in  allowing  this  claim  for  com- 
pensation. It  is  certain  that  if  such  qualified  action  was  not 
an  approval  of  the  compensation  of  $6  per  day,  as  fixed  by  the 
commission,  then  the  accounting  officers  are  not  authorized  to 
make  this  allowance.  The  approval  of  the  compensation  as 
fixed  by  the  commission  is  a  condition  precedent  to  its  allow- 
ance and  payment  by  us. 

The  Secretary  of  the  Treasury,  subsequent  and  precedent  to 
the  performance  of  the  services,  approved  the  rate  of  compen- 
sation for  past  services.  Does  this  by  iip plication  approve  that 
rate,  or  any  other  rate,  for  services  performed  after  the  date  so 
fixed  in  the  qualified  approval!  £  am  inclined  to  think  not. 
One  who  renders  services  under  a  law  which  requires  the  com- 
pensation therefor  to  be  fixed  and  approved  by  certain  persons 
before  it  can  be  paid  can  hardly  be  heard  to  say  that  because 
such  compensation  had  been  approved  for  a  certain  fixed 
period,  this  necessarily  implied  that  it  would  be  approved  for 
a  period  extending  beyond  the  period  so  approved,  or  that 
such  a  qualified  and  limited  approval  was  tantamount  to  a 
general  and  unqualified  approval.  It  is  not  so  much  a  ques- 
tion what  the  Secretary  did  not  do;  but  the  question  is,  What 
did  he  dot  He  approved  the  compensation  for  a  fixed  period 
of  time,  and  that  period  is  not  embraced  in  this  claim  for  com- 
pensation. The  entire  claim  is  for  compensation  after  that 
time.  Query:  Oan  it  then  be  said  that  any  compensation  was 
approved  by  the  Secretary  covering  a  period  of  time  after  the 
period  for  which  he  had  approved  the  compensation,  when  he 
expressly  limited  his  approval  to  the  time  therein  specified? 

The  other  ground  of  disallowance  by  the  auditor  was  be- 
cause Mr.  Butt's  services  as  auditor  were  terminated  by  the 
commission  on  December  19, 1893.  What  are  the  facts  in  this 
particular,  and  what  would  be  the  consequences  as  regards 
the  allowance  of  this  claim  if  such  be  the  case,  or  even  if 
illegally  Mr.  Butt  was  prevented  from  performing  the  duties 
of  auditor  under  his  employment  by  the  committee  which 
employed  him  in  such  capacity?  The  following  tacts  are 
indisputable: 

By  resolutions  of  the  executive  committee,  the  creator  of 
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the  auditing  committee,  on  October  4, 1893,  and  September  19, 
181)3,  the  auditing  committee  was  discharged  from  all  duties 
in  respect  to  claims  of  exhibitors  for  damages  and  from  all 
duties  in  respect  to  the  auditing  of  accounts  and  claims 
against  the  commission.  The  only  other  duty  required  of 
the  auditing  committee  by  the  commission  or  the  executive 
committee  was  passing  upon  the  salaries  of  employees,  from 
which  they  were  necessarily  relieved  at  the  close  of  the 
exposition. 

It  is  not  claimed  or  contended  by  Mr.  Butt  that  he  per- 
formed  any  auditorial  duties  after  the  20th  day  of  February, 
1894.  On  March  30, 1894,  he  says,  in  a  communication  to  the 
Secretary  of  the  Treasury  (I  do  not  quote,  but  state  the  sub- 
stantial facts),  that  in  pursuance  of  the  authority  of  their 
appointment,  Mr.  Holliday  and  himself  acted  as  auditors  of 
accounts  and  vouchers  of  the  commission  up  to  and  including 
the  19th  day  of  December,  1893;  that  on  the  latter  date  the 
executive  committee  passed  the  resolution  supra  dispensing 
with  the  approval  of  the  auditing  committee  upon  all  vouchers 
and  claims  to  be  paid  out  of  the  Treasury  from  appropriations 
made  by  Congress  to  the  commission;  that  since  the  adoption 
of  this  resolution  neither  the  auditing  committee  nor  its  sub 
committee  have  approved  any  accounts  or  vouchers  payable 
out  of  these  appropriations;  that  he  (Mr.  Butt)  called  upon 
the  secretary  of  the  commission  at  Chicago  and  informed  him 
that  he  was  ready  to  inspect  and  pass  upon,  in  conjunction 
with  Mr.  Holliday,  any  vouchers  on  file  in  his  office  designed 
to  be  paid  out  of  the  funds  of  the  commission  by  the  Secretary 
of  the  Treasury;  that  Mr.  Young  declined  to  present  any  such 
vouchers;  that  Mr.  Butt  thereupon  presented  him  with  a 
voucher  for  one  day's  service  as  a  member  of  the  auditing  com- 
mittee, which  he  declined  to  approve. 

The  Acting  Secretary  of  the  Treasury  on  the  1st  day  of  May, 
1894,  returned  this  voucher  for  one  day's  pay  to  Mr.  Butt,  with 
the  information  that  the  secretary  of  the  World's  Columbian 
Commission  states  that  the  service  for  which  the  claim  is  made 
was  not  rendered,  and  that  the  Department  had  theretofore  ad- 
dressed a  letter  to  the  secretary  of  the  commission,  in  which 
the  statement  was  made  that  the  Treasury  Department  has  not 
heretofore,  nor  will  it  hereafter,  require  the  approval  of  said 
auditing  committee  upon  the  vouchers  properly  prepared  and 
presented  for  the  approval  of  the  Department. 
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It  thus  appears  that  Mr.  Butt  was  notified  from  both  ends  of 
the  line  that  his  services  as  auditor  were  neither  needed  nor 
desired.  In  point  of  fact,  he  was  not  permitted  to  perform  any 
auditorial  duties  from  and  after  the  date  when  his  services 
were  dispensed  with  by  the  resolutions  supra. 

Just  why  the  creator  has  not  the  power  to  dispense  with  the 
services  of  its  creature  when  it  sees  fit,  in  the  absence  of  a  eon 
tract  for  employment  for  a  definite  period  of  time,  is  not  made 
plain  to  me  by  Mr.  Butt,  nor  do  I  think  it  can  be.  There  was 
no  pretense  that  his  employment  or  appointment  as  auditor 
was  for  any  definite  period.  The  same  power  that  made  him 
an  auditor  by  resolution  unmade  him  by  the  same  process. 

Mr.  Butt  accompanies  his  claim  by  the  affidavits  of  several 
officers  of  the  World's  Columbian  Commission,  in  which  it  is 
stated  that  covering  the  period  of  the  claim  he,  Mr.  Butt,  re- 
mained in  Washington  City,  ready  and  willing  to  perform  any 
and  all  auditorial  duties  that  might  have  been  assigned  him, 
and  that  in  point  of  fact  he  did  attend  several  meetings  of  the 
officers  of  the  commission  and  performed  other  duties,  but  not 
of  an  auditorial  nature. 

Mr.  Butt  also  contends  that  the  following  language  of  the 
resolution  assigning  the  duties  to  himself  aud  Mr.  Holliday  as 
a  subcommittee,  "  or  which  may  hereafter  from  time  to  time 
be  prescribed  by  either,"  enlarges  the  scope  of  his  duties  beyond 
that  of  auditorial  duties.  In  this  connection  he  is  evidently 
mistaken.  The  closing  sentence  of  this  resolution,  "or  which 
may  hereafter  from  time  to  time  be  prescribed  by  either,"  must, 
under  the  well-known  rules  of  construction,  be  limited  to  audi- 
torial duties.  No  different  duties  had  been  prescribed  for  them 
at  the  date  of  this  resolution.  In  point  of  fact,  neither  the  com- 
mission as  a  whole  nor  its  executive  committee  assigned  to  Mr. 
Butt  or  Mr.  Holliday  any  duties  which  he  pretends  to  have 
performed  during  the  time  covered  by  this  claim  different  from 
auditorial  duties. 

Conceding  for  the  sake  of  argument  that  the  executive  com- 
mittee had  no  authority  to  dispense  with  the  services  of  Mr. 
Butt;  that  his  compensation  was  properly  approved  by  the 
Secretary;  that  the  refusal  to  permit  him  to  audit  claims  and 
vouchers  was  wrongful ;  that  he  kept  himself  in  readiness  at  all 
times  to  discharge  these  duties,  as  he  asserts;  can  be  success- 
fully prefer  a  claim  for  damages  on  this  account,  and  have  his 
claim  allowed  by  the  accounting  officers  of  the  Treasury) 

Is  such  a  claim  one  for  wages  earned,  which  is  liquidated,  or 
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is  it  one  for  damages,  sounding  alone  in  damages,  unliquidated, 
depending  for  its  amount  not  aloue  upon  the  contract  price  (in 
this  case  $6  per  day),  but  on  facts  happening  subsequent  to  the 
contract,  such  as  his  ability  to  perform  the  services,  the  amount 
he  received  or  might  have  received  from  other  persons  for  sim- 
ilar work  performed  at  the  place  where  it  was  his  duty  to  per* 
form  it  under  the  terms  of  the  contract,  the  proper  deductiou  to 
be  made  for  lack  of  responsibility  or  other  like  matters! 

It  needs  no  argument  to  support  the  affirmation  that  the 
accounting  officers  are  only  authorized  to  settle  and  allow 
liquidated  claims.  It  is  the  province  of  the  court,  which  has 
the  machinery  to  arrive  at  the  truth,  to  settle  disputes  or  unad- 
mitted facts,  and  not  that  of  the  accounting  officers. 

Is  this,  then,  a  claim  for  wages  earned,  as  before  stated,  or  a 
claim  for  unliquidated  damages  for  the  injury  sustained  on 
account  of  his  claimed  wrongful  discharge,  resulting  from  the 
refnsal  to  permit  him  to  perform  the  auditorial  duties  contem- 
plated by  the  terms  of  his  appointment! 

It  is  well  settled  in  principle,  as  well  as  by  authority,  that 
the  claim  is  not  one  for  wages,  but  for  damages,  the  amount 
thereof,  if  the  discharge  was  wrongful,  depending  upon  the 
considerations  above  named.  In  Howard  v.  Daly  (61  N.  Y,, 
369)  it  is  said: 

"It  is  very  plain  that  if  a  servant  has  actually  performed 
the  service  which  he  has  agreed  to  render  under  the  contract, 
he  has  right  to  recover  wages.  ...  If,  on  the  other  hand,  he 
is  wrongfully  discharged,  and  the  relation  of  master  and  ser- 
vant is  broken  off  as  far  as  he  is  concerned,  it  is  clear  that  he 
can  not  recover  for  wages  in  the  same  sense  as  if  he  had  actu- 
ally rendered  the  service.  In  an  early  nisi  prius  case  the  fic- 
tion of 'constructive' service  was  resorted  to,  and  a  servant 
discharged  without  cause  was  allowed  to  recover  wages.  This 
view  has  been  discarded  in  later  decisions,  and  has  been  dis- 
approved by  text  writers. 

"The  cases  and  authorities  hold  in  substance  that  if  a  ser- 
vant be  wrongfully  discharged,  he  has  no  action  for  wages, 
except  for  past  services  rendered,  and  for  sums  of  money  that 
have  become  due.  As  far  as  any  other  claim  on  the  contract 
is  concerned,  he  must  sue  for  the  injury  he  has  sustained  by 
his  discharge,  in  not  being  allowed  to  serve  and  earn  the 
wages  agreed  upon.  (Smith  upon  Master  and  Servant,  96; 
Elderton  v.  Emmons,  6  Oom.  Bench,  187 ;  Beckham  v.  Drake,  2 
Ho.  Lords  Oases,  606.)" 

Without  further  extending  this  decision,  it  seems  clear  that 
if  Mr.  Butt  is  entitled  to  enforce  any  remedy  for  what  he 
deems  was  a  breach  of  his  contract  of  employment,  to  render 
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auditorial  and  other  services  for  the  World's  Columbian  Com- 
mission until  the  date  of  its  final  report,  such  remedy  must  be 
enforced  in  court,  and  not  before  the  accounting  officers. 

If  I  should  allow  this  claim  I  would  be  assuming  the  exist- 
ence of  facts  of  which  I  have  no  knowledge,  and  depriving  the 
Government  of  an  opportunity  to  make  a  defense. 

The  action  of  the  Auditor  in  disallowing  this  claim  is 
affirmed. 


LEAVES  OF  ABSENCE  OF  OFFICERS  OF  THE  ARMT 
IN  EXCESS  OF  THIRTY  DAYS. 

Under  General  Orders,  No.  167,  of  1898,  which  provides  that  leaves  of 
absence  granted  to  officers  of  the  Army  serving  beyond  the  limits  of 
the  United  States  for  the  purpose  of  returning  thereto  will  be  re- 
garded as  taking  effect  and  terminating,  respectively,  on  the  dates  of 
their  arrival  therein  and  departure  therefrom,  an  officer  in  Cuba  who 
was  granted  a  leave  of  absence  for  thirty  days,  with  permission  tp 
visit  the  United  States,  and  who  was  absent  thereunder  fifty -three 
days  in  one  year,  must  be  regarded  as  on  leave  during  that  time, 
but  under  the  provisions  in  section  1265,  Revised  Statutes,  that  offi- 
cers absent  with  leave  in  excess  of  thirty  days  shall  receive  half  pay 
only,  he  is  entitled  to  half  pay  only  during  his  absence  in  excess  of 
thirty  days. 

{Decision  by  Comptroller  Trajcewell,  May  28, 1900.) 

M.  M.  Boatner,  by  letter  filed  April  2,  1900,  appeals  from 
the  action  of  the  Auditor  for  the  War  Department  in  settle- 
ment dated  March  6, 1900. 

The  Auditor  disallowed  his  claim,  which  was  for  pay  as 
major  of  the  Second  United  States  Volunteer  Infantry,  under 
the  provisions  of  the  act  of  March  3, 1899  (30  Stat.,  1065),  from 
June  26, 1898,  the  day  of  the  muster  in  of  the  regiment,  to  and 
including  July  7, 1898,  his  commission  as  major  being  dated 
July  8, 1898. 

The  reason  given  by  the  Auditor  for  the  disallowance  is  that 
said  "officer  was  absent  on  ordinary  leave  for  a  period  in 
excess  of  thirty  days,  and  the  overpayment  by  reason  thereof 
is  in  excess  of  pay  otherwise  due  from  June  26, 1898." 

The  claimant  makes  the  following  contention: 

"  I  suggest  that  this  action  of  the  Auditor  for  the  War  De- 
partment is  erroneous,  to  my  prejudice,  for  the  reason  that  the 
Auditor  has  given  no  effect  to  General  Orders,  167,  Adjutant- 
General's  Office,  October  13,  1898,  which  is  as  follows: 

" '  Leaves  of  absence  granted  to  officers  of  the  Army  serving 
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at  stations  beyond  the  limits  of  the  United  Stated  for  the  par- 
pose  of  returning  to  this  country  will  be  regarded  as  taking 
effect  on  the  dates  they  reach  the  United  States,  respectively, 
and  as  terminating  on  the  respective  dates  of  their  departures 
therefrom  in  returning  to  their  commands.  The  dates  of 
arrival  in  and  departure  from  the  United  States  will,  in  every 
case,  be  reported  to  the  Adjutant-General  of  the  Army.'" 

The  War  Department,  under  date  of  May  21, 1900,  reports 
as  follows: 

"It  is  shown  by  the  records  that  leave  of  absence  for  thirty 
days,  with  permission  to  visit  the  United  States,  was  granted 
to  Mark  M.  Boatner,  major,  Second  United  States  Volunteer 
Infantry,  in  orders  dated  February  8, 1899;  that  he  availed 
himself  of  the  leave  so  granted  on  February  17, 1899;  that  he 
arrived  in  New  Orleans  February  23, 1899;  that  he  left  New 
Orleans  ibr  the  station  of  his  regiment  March  22, 1899,  and 
that  he  rejoined  his  regiment  April  11,  1899,  having  been 
unavoidably  detained  at  Havana,  Cuba,  awaiting  transporta- 
tion on  his  return  to  the  regiment." 

It  thus  appears  from  the  record  that  the  claimant  was 
absent  on  leave  from  his  regiment  for  a  period  of  fifty-three 
days,  twenty-seven  days  of  which  were  spent  within  the  United 
States,  the  remainder  thereof  being  occupied  in  coming  from 
his  station  and  returning  thereto. 

Section  1205  of  the  Eevised  Statutes  provides  that — 

"  Officers  when  absent  on  account  of  sickness  or  wounds,  or 
lawfully  absent  from  duty  and  waiting  orders,  shall  receive 
full  pay;  when  absent  with  leave,  for  other  causes,  full  pay 
during  such  absence,  not  exceeding  in  the  aggregate  thirty 
days  in  one  year  and  half  pay  during  such  absence  exceeding 
thirty  days  in  one  year.  When  absent  without  leave  they 
shall  forfeit  all  pay  during  such  absence,  unless  the  absence  is 
excused  as  unavoidable." 

The  question  arises  as  to  the  effect  of  orders  of  the  Secre- 
tary of  War  that  leave  will  be  regarded  as  effective  during  the 
stay  within  the  United  States  only,  and  not  for  the  time  of  the 
journey  thereto  and  therefrom. 

An  order  that  absences  shall  or  shall  not  be  counted  can  not 
be  regarded  as  of  any  effect  in  plain  contravention  of  a  statute. 
But  an  officer  who  avails  himself  of  a  leave  of  absence  under 
such  an  order,  while  keeping  within  the  limits  thereof,  can  not 
be  regarded  as  absent  without  leave,  but  should  be  regarded 
as  absent  for  such  time  with  leave,  his  absence  having  been 
authorized  by  the  Secretary  of  War.  The  claimant  was  absent 
fifty-three    days  under  a  leave  of  absence  for  thirty  days. 
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The  excess  beyond  the  thirty  days' leave  granted  was  while 
journeying  to  and  from  the  United  States,  and  having  been 
authorized  by  General  Orders  No.  167,  Adjutant-General's 
Office,  of  1898,  supra,  may  therefore  be  regarded  as  absence 
with  leave,  during  which  time,  under  section  1265  of  the 
Revised  Statutes,  he  is  entitled  to  half  pay. 

Having  been  paid  in  full  as  major  for  his  entire  leave,  the 
overpayment,  therefore,  is  half  pay  for  twenty-three  day*. 
which  amounts  to  $79.86. 

It  appearing  from  the  records  that  the  Second  Regiineut  of 
United  States  Volunteer  Infantry  was  mustered  into  service 
on  June  26,  1898,  that  the  claimant  had  reported  for  doty 
prior  to  that  time,  and  that  he  has  not  been  paid  prior  to  July 
8, 1898,  his  claim  for  pay  as  major  from  June  26  to  July  7, 
1898,  twelve  days,  amounting  to  $83.33,  should  be  allowed, 
from  which  the  overpayment  above  noted,  amounting  to  $79.86, 
should  be  deducted,  leaving  a  balance  due  the  claimant  of 
$3.47. 


MILEAGE    OP    MARSHALS    FOR    RETURNING   SUB- 
PCENAS  ISSUED  IK  OTHER  DISTRICTS. 

A  marshal  is  authorized  to  serve  a  subpoena  in  a  criminal  case,  an  attach- 
ment for  a  defaulting  witness,  or  a  writ  of  habeas  corpus  ad  ie%tificem- 
dutn  anywhere  within  the  United  States. 

Under  the  existing  practice  a  deputy  marshal  who  received  a  subpoena 
issued  in  another  district  is  entitled  to  mileage  for  going  to  serve  the 
writ  and  for  travel  to  make  return  thereof  to  the  place  of  issue;  but 
hereafter  the  return  of  writs  issued  in  another  distriot  should  be  made 
by  mail,  and  mileage  will  be  allowed  to  the  place  of  service  only,  or 
actual  expenses  in  lieu  thereof  to  the  place  of  service  and  return 
therefrom  to  the  place  where  the  service  begins  or  to  the  official  sta- 
tion of  the  deputy. 

(Comptroller  Tracewell  to  United  States  Marshal  Fagin,  May 

28,  1900.) 

I  have  received  your  letter  of  16th  instant  submitting 
voucher  and  request  for  a  decision  on  the  following  facts: 

"  I  received,  by  mail,  a  subpoena  from  the  clerk  of  the  United 
States  district  court  at  St.  Louis,  Mo.,  for  service  at  Steuben 
vilie,  Ohio.  I  forthwith  mailed  said  subpoena,  with  copy,  to 
Field  Deputy  Harness  at  his  official  headquarters  at  Marietta, 
Ohio,  and  authorized  him  to  make  the  travel  from  Marietta  to 
flteubenville  and  serve  the  subpoena,  and  from  there  travel  to 
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St.  Louis,  by  shortest  practical  route,  and  make  return  of  said 
writ  to  the  clerk  of  the  United  States  district  court  for  the 
eastern  division  of  Missouri,  at  St.  Louis,  which  he  accord- 
ingly did,  and  the  voucher  inclosed  represents  mileage  and 
fees  in  the  service  and  return  of  the  subpoena  in  question. 

44  Field  Deputy  Harness,  who  renders  this  voucher,  demands 
payment  of  same  by  me  upon  construction  of  law  laid  down 
by  you  in  the  Hitch  case  (5  Comptroller,  p.  935),  which  in  sub- 
stance is — 

"That  a  field  deputy  is  entitled  to  mileage  from  the  place 
where  he  received  the  writ  to  the  place  of  service,  and  from 
there  to  the  place  where  writ  issued,  or  place  of  return  of  said 
writ." 

The  main  question  in  this  case  is  whether  a  marshal  of  one 
district,  serving  a  subpoena  in  a  criminal  case,  can  go  outside 
of  it  to  make  return  on  the  writ  when  issued  out  of  another 
district. 

The  question  involved  has  never  been  passed  upon  because 
of  the  fact  that  prior  to  the  decision  in  the  Hitch  case  (5  Comp. 
Dec.,  935)  the  practice  had  not  been  to  require  personal  return 
of  the  writ  to  the  court  or  clerk  issuing  it  at  the  place  of  issu- 
ance in  order  to  earn  mileage  or  expenses  in  lieu  thereof. 
Under  the  former  practice,  as  stated  by  the  Auditor,  page  936 
of  said  decision,  such  return  was  presumably  made  by  mail, 
and  expenses  in  lieu  of  mileage  were  generally  allowed  to  the 
official  residence  or  headquarters  of  the  deputy  by  whom  serv- 
ice was  made. 

It  becomes  necessary,  therefore,  to  inquire  as  to  what  author- 
ity the  marshal  of  the  southern  district  of  Ohio  has  to  execute 
a  writ  of  subpoena  issued  out  of  the  district  court  of  the  east- 
ern district  of  Missouri. 

Section  787,  Revised  Statutes,  makes  it  the  duty  of  the 
marshal  of  each  district — 

"  to  execute  throughout  the  district  all  lawful  precepts  directed 
to  him  and  issued  under  the  authority  of  the  United  States." 

It  is  well  understood  that  process  issued  out  of  the  United 
States  courts,  whether  civil  or  criminal,  ordinarily  will  not  run 
beyond  the  limits  of  the  district  in  which  it  issues.  It  was  so 
held  in  the  case  of  a  warrant  of  arrest,  In  re  Tisdale  (1  Comp. 
Dec.,  127) ;  so  also  it  was  held  In  re  Israel  (3  Comp.  Dec.,  526), 
in  the  case  of  a  scire  facias.  See  also  4  Comp.  Dec,  642,  where 
an  office  deputy  in  the  district  of  Utah  was  held  not  to  be 
entitled  to  reimbursement  for  actual  expenses  in  traveling  to 
serve  a  summons  and  complaint  issued  out  of  the  district 
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court  for  the  district  of  Idaho,  it  not  being  such  a  writ  as 
could  run  out  of  the  latter  district.  But  there  is  a  notable 
exception  in  the  case  of  a  subpoena  for  a  witness.  Section 
876,  Eevised  Statutes,  provides  that 

"  Subpoenas  for  witnesses  who  are  required  to  attend  a  court 
of  the  United  States  in  any  district  may  run  iuto  any  other 
district." 

And  it  is  now  generally  understood  and  accepted  that  sub- 
poenas in  criminal  cases,  attachments  for  defaulting  witnesses, 
and  writs  of  habeas  corpus  ad  testificandum,  may  run  anywhere 
within  the  United  States  from  one  district  into  another. 

The  question  naturally  comes  up,  therefore,  Does  this  section 
S76  contemplate  the  service  of  a  subpoena  by  the  marshal  of 
the  district  in  which  the  writ  issues  or  the  marshal  of  the  dis- 
trict in  which  the  witness  resides,  and  on  these  points  of  dif- 
ference the  decisions  of  the  courts  are  numerous  and  diverse, 
as  may  be  seen  by  reference  to  the  cases  cited  in  the  decisions 
of  this  office  as  found  in  1  Gomp.  Dec.,  130;  id.,  236;  id.,  465; 
and  3  Oomp.  Dec,  246. 

Commenting  on  sections  787  and  876,  and  decisions  in  25 
Ct.  CI.,  195;  47  Fed.  Rep.,  645-649;  and  others,  holding  that 
marshals  had  not  the  power  to  serve  writs  out  of  their  dis- 
trict (in  the  25  Ct.  CI.,  supra,  it  was  in  the  case  of  a  subpoena), 
Comptroller  Bowler,  in  1  Gomp.  Dec.,  133,  said : 

"While  the  writ  of  subpoena  could  ordinarily  be  served  by 
the  marshal  of  the  district  where  the  witness  was  found,  which 
would  seem  to  be  the  better  practice,  being  generally  a  saving 
of  expense  to  the  Government,  yet,  under  the  decisions  in  The 
United  States  v.  Poler  (Boyce's  Manual  of  Practice,  U.  S.  Courts, 
p.  98)  and  the  opinion  of  Attorney-General  Black  (9  Op.  At. 
Gen.,  265),  when  such  writs  are  served  by  the  marshal  of  the 
district  from  which  they  issue,  the  marshal  should  be  allowed 
his  fees  and  expenses  therefor." 

If,  then,  for  reasons  above  indicated  by  Comptroller  Bowler, 
the  better  practice  is  to  permit  the  service  of  such  a  writ  by 
the  marshal  of  the  district  where  the  witness  resides,  and  if, 
as  seems  to  be  well  understood,  a  marshal  in  a  district  where  a 
writ  issues  can  travel,  say  from  New  York  to  San  Francisco, 
to  serve  a  subpoena  on  a  witness  residing  at  the  latter  place, 
as  in  effect  decided  by  Justice  Nelson  in  the  Poler  case,  supra, 
there  would  seem  to  be  no  difficulty  in  arriving  at  a  conclusion 
in  this  case,  where  a  great  saving  of  expense  to  the  Govern- 
ment eventuates. 
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Under  the  practice  which  now  obtains  of  allowing  deputy 
marshals  mileage  for  going  to  serve  subpoenas  and  in  return- 
ing to  the  place  where  writ  issued  to  make  return  thereon,  if 
actually  traveled,  it  will  readily  be  seen  that  a  great  expense 
would  be  imposed  on  the  Government  if  in  this  case  a  deputy 
were  to  charge  mileage  from  St.  Louis,  Mo.,  to  Steubenville, 
Ohio,  a  distance  of  570  miles,  and  the  same  mileage  to  return 
to  St.  Louis,  1,140  miles  in  all,  or  $68.40. 

The  distance  actually  traveled  in  this  case  to  make  service 
and  due  return  thereof,  according  to  the  deputy's  voucher,  is 
682  miles,  the  difference  saved  to  the  Government  being  458 
miles — $27.48,  or  40  per  cent. 

Since,  then,  there  is  no  limitation  as  to  districts  in  the  exe- 
cution of  a  writ  of  subpoena  in  criminal  cases,  and  inasmuch  as 
the  execution  of  such  a  writ  contemplates,  as  held  by  me  in  the 
Hitch  case,  page  938,  "that  a  return  is  part  of  the  proper  serv- 
ice of  a  writ,"  it  follows  that  to  complete  the  service  of  such  a 
writ  the  duty  devolves  on  some  one  to  make  return  thereof.  It 
is  not  claimed  by  the  marshal  of  the  eastern  district  of  Mis 
souri  that  he  performed  the  service  which,  under  the  Poler  de- 
cision, supra,  he  might  have  performed,  and  for  which  he  would 
have  been  entitled  to  mileage  or  expenses  in  lieu  thereof  both 
ways. 

Who,  then,  is  entitled  to  the  mileage  allowed  by  law  as  con- 
strued in  the  Hitch  case? 

The  logical  and  only  answer  to  this  question,  it  seems  to  me, 
therefore  is  this,  that  as  the  marshal  of  the  southern  district 
of  Ohio  is  authorized  to  serve  the  writ  in  question,  and  as  he 
is  also  authorized  to  go  "anywhere  throughout  the  Union,"  as 
stated  by  Justice  Nelson  in  the  Polsr  case,  to  serve  a  writ  of 
the  kind  in  question,  he  must  of  necessity  be  also  authorized 
to  go  out  of  his  district  to  complete  the  service  by  making 
proper  return  thereof  to  the  place  whence  it  issued  or  is 
returnable. 

I  have  come  to  this  conclusion  after  a  careful  review  of  the 
decisions  above  cited,  as  well  as  of  those  referred  to  therein. 
To  state  it  in  other  words,  if  a  subpoena  in  a' criminal  case  can 
be  served  anywhere  in  the  United  States,  and  a  deputy  marshal 
can  go  out  of  his  district  to  serve  it,  it  follows,  logically  and 
consistently,  that  he  can  go  anywhere  out  of  his  district  to 
make  personal  return  thereof;  and  if  to  do  so  actual  travel  is 
made  he  is  entitled  to  mileage  therefor  from  the  place  where 
22184— Vol.  6 59 
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he  starts  oat  to  serve  it  to  the  place  where  the  service  is  com- 
pleted by  the  return  thereof,  under  the  rule  laid  down  in  the 
Hitch  case,  subject  only,  if  at  all,  to  that  principle  which  rec- 
ognizes the  necessity  of  the  case  and  to  the  question  of  a  saving 
of  expense  to  the  Government. 

Such  a  power  as  above  indicated  being  conceded,  and  it 
being  evident  in  this  case  that  such  a  saving  has  been  effected, 
there  is  nothing  left  for  me  to  do,  in  view  of  the  precedents 
already  established,  but  to  decide  that  where  a  writ  of  sub- 
poena in  a  criminal  case  comes  into  the  possession  of  a  marshal 
of  a  district  in  which  the  person  to  whom  such  writ  is  directed 
resides,  he  is  authorized  to  serve  such  writ  and  to  make  due 
return  thereof  in  person  to  the  court  or  place  where  it  is  return- 
able or  was  issued. 

You  are  therefore  authorized  to  pay  Deputy  Harness  three- 
fourths  of  the  fees  as  charged  in  his  said  voucher,  subject, 
however,  to  the  examination  by  the  Auditor  as  to  the  correct- 
ness of  the  distances  as  charged.  But  while  allowing  mileage 
in  this  case,  it  is  nevertheless  to  be  understood  that  hereafter, 
in  cases  of  service  of  such  writs,  mileage  is  allowable  only  to 
the  place  of  service  thereof,  and  where  actual  expenses  are 
claimed  in  lieu  of  mileage,  they  are  to  include  those  necessary 
to  return  to  the  place  from  which  the  service  was  begun  or  the 
official  station  of  the  deputy  making  such  service;  and  there 
is  no  longer'  any  necessity  for  travel  to  return  such  writs  to 
the  place  where  issued  or  made  returnable,  but  such  return 
may  be  made  in  the  manner  recognized  under  the  former  prac- 
tice of  the  accounting  officers. 

This  restoration  of  the  old  practice  is  made  necessary  by 
reason  of  the  action  of  the  Court  of  Claims  in  two  recent  cases, 
Brigham  v.  United  States  and  Peemiller  v.  United  States, 
wherein  the  court  gave  judgment  for  such  items  as  were  disal- 
lowed under  the  Brigham  and  Hitch  decisions  (4  Comp.  Dec, 
561,  and  5  Comp.  Dec.,  935),  involving  the  question,  of  return 
expenses  to  official  headquarters  in  the  execution  of  process. 

It  is  therefore  intended  hereby  to  return  to  the  practice  in 
vogue  before  the  enunciation  of  the  rules  laid  down  in  the 
Brigham  and  Hitch  decisions,  so  that  actual  expenses  in  lieu 
of  mileage  shall  be  allowable  where  actual  travel  is  made  in 
returning  to  the  deputy's  official  headquarters. 
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MIXED  FLOUR. 

Section  35  of  the  act  of  June  13,  1896,  which  provides  that  the  words 
" mixed  flour" as  used  in  said  act  "shall  he  understood  to  mean  the 
food  product  made  from  wheat  mixed  or  blended  in  whole  or  in  part 
with  any  other  grain  or  other  material,  or  the  manufactured  product 
of  any  other  grain  or  other  material  than  wheat/'  is  not  restricted  to 
mixed  flour  of  which  wheat  flour  is  the  prinoipal  constituent. 

(Decision  by  Acting  Comptroller  Mitchell,  June  i,  1900.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

"F.  8.  Johnsou  &  Go.,  of  Milford,  Nebr.,  present  a  claim  for 
the  redemption  of  a  special-tax  stamp  amounting  to  $9,  which 
was  issued  to  them  as  manufacturers  of  mixed  flour  for  the 
period  commencing  October  1, 1899. 

"The  Commissioner  of  Internal  Revenue  makes  the  follow- 
ing finding  of  facts: 

u'Iu  re  tbe  claim  of  F.  S.  Johnson  &  Co.,  amounting  to  (9, 
for  the  redemption  of  a  special-tax  stamp  for  manufacturers  of 
mixed  flour  for  period  commencing  October  1, 1899, 1  find  as 
matters  of  fact  that  the  claimants  have  not  packed  or  repacked 
mixed  flour  during  the  period  covered  by  the  above-named 
8  tamp. 

"  4That  claimants  are  not  indebted  to  the  United  States. 

"  'That  they  purchased  the  special-tax  stamp  aforesaid 
October  7, 1899,  paying  $9  therefor/ 

"Section  35  of  the  act  of  June  13, 1898  (30  Stat.,  467),  pro- 
vides: 

"  'That  for  the  purposes  of  this  act  the  words  '  mixed  flour ' 
shall  be  understood  to  mean  the  food  product  made  from  wheat 
mixed  or  blended  in  whole  or  in  part  with  any  other  grain  or 
other  material,  or  the  manufactured  product  of  any  other 
grain  or  other  material  than  wheat.9 

"Section  36  of  the  act  of  June  13, 1898,  provides: 

"  'That  every  person,  firm,  or  corporation,  before  engaging 
in  the  business  of  making,  packing,  or  repacking  mixed  flour, 
shall  pay  a  special  tax  at  the  rate  of  twelve  dollars  per  an- 
num, the  same  to  be  paid  and  posted  in  accordance  with  the 
provisions  of  sections  thirty-two  hundred  and  forty-two  and 
thirty-two  hundred  and  thirty-nine  of  the  Revised  Statutes, 
and  subject  to  the  fines  and  penalties  therein  imposed  for  any 
violation  thereof.' 

"  It  is  stated  by  F.  S.  Johnson,  a  member  of  the  firm  of  F.  S. 
Johnson  &  Go.,  in  his  affidavit  in  support  of  their  claim  for 
the  redemption  of  this  stamp,  that  *  they  are  engaged  in  the 
business  of  milling,'  and  '  that  at  time  of  making  return  for 
said  stamp  they  were  putting  up  a  pancake  flour    *    *    * 
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composed  of  100  pounds  of  corn  meal,  75  pounds  of  wheat 
flour,  and  25  pounds  of  rye  flour.9 

"  The  finding  of  facts  by  the  Commissioner  of  Internal  Reve- 
nue is  conclusive  as  to  the  facts  upon  which  the  allowance  is 
made,  but  not  as  to  questions  of  law  thereon. 

"  The  facts  in  this  claim  are  undisputed  and  are  contained 
in  Mr.  Johnson's  affidavit  above  set  forth;  and  as  it  is  settled 
that  where  there  are  no  facts  in  dispute  the  decision  of  the 
Commissioner,  when  it  involves  the  construction  of  law,  is  not 
final,  therefore  I  have  decided  that  the  flour  put  up  by  F.  S. 
Johnson  &  Co.  is  '  mixed  flour '  as  defined  by  the  statutes,  and 
that  F.  S.  Johnson  &  Co. <  were  engaged  in  making,  packing, 
or  repacking  mixed  flour.'" 

Upon  request,  the  Commissioner  of  Internal  Revenue  has 
filed  with  this  claim  a  supplemental  finding  of  facts  as  follows : 

"  That  the  claimants  packed  and  sold  a  pancake  flour  dur- 
ing the  period  for  which  the  stamp  was  purchased ;  that  the 
ingredients  contained  in  said  flour  were  as  follows:  One  hun- 
dred pounds  of  corn  meal,  seventy-five  pounds  of  wheat  flour, 
and  twenty-five  pouuds  of  rye  flour  in  each  two  hundred 
pounds  of  product." 

In  a  circular  dated  October  18, 1808,  the  Commissioner  of 
Internal  Revenue  says: 

"Every  person,  firm,  or  corporation  engaged  in  grinding 
together  wheat,  as  the  principal  constituent,  with  any  other  grain 
or  other  material,  or  mixing  wheat  flour,  as  the  principal  con- 
stituent, with  the  flour  made  from  any  other  grain  or  other 
material,  shall  be  deemed  a  maker  or  manufacturer  of  mixed 
flour."    (Treasury  Decision,  20203.) 

It  appears  that  in  allowing  this  claim  the  Commissioner  has 
been  guided  by  the  converse  of  the  above  proposition,  namely, 
that  a  mixture  of  wheat  flour  with  any  other  grain  does  not  con- 
stitute "  mixed  flour,"  within  the  meaning  of  the  statute,  unless 
the  wheat  flour  is  the  principal  constituent  of  the  product. 

But  I  think  such  a  construction  of  the  statute  is  inadmissi- 
ble. Such  a  construction  is  equivalent  to  interpolating  in  the 
language  of  the  statute  the  words  "as  the  principal  constitu- 
ent," which  would  materially  alter  the  meaning  of  the  defini- 
tion of  mixed  flour.  It  might  be  urged  with  much  force  that 
if  Congress  had  so  modified  its  definition  it  would  have  been 
more  reasonable,  but  of  the  wisdom  of  its  legislation  Congress 
is  the  sole  judge,  as  it  also  has  the  sole  power  of  amendment. 
In  United  States  v.  Ooldenberg  (108  U.  S.,  102-103)  the  Supreme 
Court  said: 

"The  primary  and  general  rule  of, statutory  construction  is 
that  the  intent  of  the  lawmaker  is  to  be  found  in  the  language 
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he  has  used.  He  is  presumed  to  know  the  meaning  of  words 
and  the  rules  of  grammar.  The  courts  have  no  function  of  leg- 
islation, and  simply  seek  to  ascertain  the  will  of  the  legislator. 
It  is  true  there  are  cases  in  which  the  letter  of  the  statute  is  not 
deemed  controlling,  but  the  cases  are  few  and  exceptional,  and 
only  arise  when  there  are  cogent  reasons  for  believing  that  the 
letter  does  not  fully  and  accurately  disclose  the  intent.  No 
mere  omission,  no  mere  failnre  to  provide  for  contingencies 
which  it  may  seem  wise  to  have  specifically  provided  for,  justify 
any  judicial  addition  to  the  language  of  the  statute." 

It  must  be  borne  in'  mind  that  the  tax  is  imposed  upon  the 
making  or  packing,  not  of  wheat  flour,  but  of  mixed  flour;  and 
the  terms  in  which  Congress  has  defined  mixed  flour  are  as 
follows: 

"The  food  product  made  from  wheat  mixed  or  blended  in 
whole  or  in  pari  with  any  other  grain  or  other  material." 

This  language  is  too  plain  to  be  misunderstood,  and  con- 
tains no  suggestion  that  wheat  flour  must  be  the  principal 
constituent  of  the  mixture.  The  decision  of  the  Auditor  is 
approved. 


KEDEMPTIOtf  OF  A  SPECIAL  TAX  STAMP  PEOP- 
ERLY  PURCHASED  AND  USED,  ANOTHER  STAMP 
HAVING  BEEN  SUBSEQUENTLY  PURCHASED. 

A  retail  liquor  dealer  having  purchased  a  special  tax  stamp  in  the  name 
of  another  person,  under  whose  name  he  conducted  the  business,  and 
having  subsequently  purchased  another  stamp  in  his  own  name,  the 
redemption  of  the  stamp  first  purchased  is  not  authorized. 

(Decision  by  Acting  Comptroller  Mitchell,  June  2,  1900.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification,  a  decision  making  an 
original  construction  of  a  statute. 

On  June  30, 1899,  Frank  Lcverman,  of  Orange  City,  Iowa, 
paid  a  special  tax  of  $25  on  the  business  of  retail  liquor 
dealer  at  that  place  for  the  period  of  one  year,  beginning  July 
1,  1899,  and  on  October  17, 1899,  Frank  Hesse,  of  the  same 
place,  presented  a  claim  for  the  redemption  of  the  stamp  issued 
for  said  tax,  which  was  allowed  by  the  Commissioner  of  Inter- 
nal Revenue,  but  which  the  Auditor  has  decided  to  disallow. 
In  reporting  his  decision  the  Auditor  says: 

"  This  claim  is  presented  by  Frank  Hesse  and  the  stamp  was 
issued  to  Frank  Levermau,  and  it  appears  that  Frank  Hesse 
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and  Frank  Leverman  are  not  one  and  the  same  person,  and 
as  section  3477  of  the  Revised  Statutes  of  the  United  States 
prohibits  the  transfer  and  assignment  of  any  claim  upon  the 
United  States  before  the  allowance  of  such  claim,  the  ascer- 
tainment of  the  amount  due  and  the  issuing  of  a  warrant  for 
the  payment  thereof,  therefore  I  have  decided  to  disallow  this 
claim. 

"The  actual  facts  in  this  case  are  that  Frank  Leverman 
bought  this  stamp  on  June  30, 1899,  and  conducted  business 
in  his  own  name  thereunder  from  July  1, 1899,  up  to  the  time 
that  Frank  Hesse  bought  a  stamp  and  began  conducting  the 
business  in  his  own  name,  which  was  about  October  1, 1891), 
as  he  purchased  R.  L.  D.  stamp  on  October  4, 1899. 

"'When  any  person  carries  on  a  business  for  which  special 
tax  is  imposed,  eveu  if  he  discontinues  the  business  after  hav- 
ing been  engaged  in  it  but  for  the  briefest  period,  the  tax  is 
required  by  the  law  to  be  paid  for  the  entire  time,  reckoned  from 
the  first  day  of  the  month  in  which  the  liability  began  to  the 

first  day  of  July  following,  and  the  stamp can 

not  be  transferred  or  made  over  to  answer  for  the  business 
carried  on  by  any  other  person,  except  in  the  single  instance 
provided  for  by  section  31341,  Revised  Statutes,  namely,  the 
death  of  the  special  taxpayer.'  (Treas.  Dec,  1898,  vol.  2,  No. 
20160,  p.  668.) 

"Therefore  this  claim  can  not  be  allowed  either  to  Frank 
Leverman  or  to  Frank  Hesse." 

But  the  claimant  in  his  application  makes  the  following  state- 
ment: 

"  I  have  been  sole  owner  of  this  retail  liquor  store  for  three 
years,  but  took  out  Government  license  in  name  of  Frank 
Leverman  because  I  was  unable  to  procure  bond  in  my  own 
name.  I  took  this  stamp,  No.  128340,  out  July  1, 1899,  and 
one  month  later,  August  1, 1  was  successful  and  obtained  bond 
in  my  own  name.  At  that  time  I  filed  a  new  set  of  papers 
with  the  county  auditor." 

Frank  Leverman  also  testifies  under  oath  that  he  purchased 
the  stamp  referred  to  with  money  furnished  by  Hesse,  and 
that  he  has  no  interest  in  the  stamp. 

From  this  testimony  it  is  clear  that  there  is  nothing  in  this 
case  in  the  nature  of  an  assignment  of  a  claim.  The  testimony 
leaves  no  doubt  that  the  business  of  retail  liquor  dealer  at 
Orange,  Iowa,  for  which  the  tax  was  paid  was  the  business  of 
Hesse,  but  that  it  was  carried  on  for  a  short  time  under  the 
name  of  Leverman. 

Upon  request,  the  Commissioner  of  Internal  Revenue  has 
submitted  a  supplemental  finding  of  facts,  as  follows: 

"That  the  stamp  presented  for  redemption  by  the  claimant 
was  purchased  by  him  June  30, 1899,  in  the  name  of  Frank 
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Leverman;  that  the  business  covered  by  said  stamp  was  con- 
ducted by  the  claimant  daring  the  period  for  which  said  stamp 
was  purchased;  that  on  October  4, 1899,  the  claimant  pur- 
chased another  stamp  for  the  same  business  in  his  own  name 
covering  the  period  commencing  July  1, 1899,  paying  $25 
therefor,  and  conducted  the  said  business  at  but  one  place  for 
the  period  covered  by  both  stamps  aforesaid;  that  the  claim- 
ant is  the  owner  of  the  stamp  issued  in  the  name  of  Frank 
Leverman  and  presented  with  this  claim  for  redemption." 

Whether  Hesse  made  a  proper  return,  as  required  by  section 
3173  of  the  Eevised  Statutes,  as  amended  by  the  act  of  August 
27, 1894  (28  Stat.,  558),  or  properly  registered  with  the  collec- 
tor of  internal  revenue  his  name  or  style,  ete.,  as  required  by 
section  3233,  Revised  Statutes,  does  not  appear  by  the  find- 
ings of  the  Commissioner.  But  there  is  nothing  in  the  facts 
presented  to  show  that  he  had  not  properly  complied  with 
these  provisions,  and  was  not  during  the  time  referred  to  prop- 
erly carrying  on  his  business  under  the  name  of  Leverman; 
there  is  therefore  no  ground  for  the  redemption  of  the  stamp 
purchased  for  this  purpose.  Under  such  a  state  of  facts  it 
appears  that  the  tax  was  properly  paid  by  the  purchase  of  this 
stamp  and  business  was  carried  on  which  rendered  him  legally 
liable  to  such  tax. 

It  further  appears,  however,  that  on  October  4, 1899,  after 
Hesse  had  begun  to  carry  on  the  business  in  his  own  name,  he 
purchased  another  stamp  for  the  same  business  and  for  the 
same  period  of  time.  Whether  this  was  necessary  or  not  is  a 
question  which  is  not  now  before  me.  It  would  seem  probable, 
however,  that  if  he  properly  complied  with  the  requirements 
of  the  statutes  in  the  first  instance  that  the  law  would  not 
require  him  to  pay  the  tax  a  second  time  by  reason  of  the 
change  in  the  name  under  which  he  conducted  his  business. 
But  in  such  case,  having  erroneously  purchased  the  second 
stamp  issued  in  his  own  name,  his  proper  remedy  would  be  to 
make  application  for  the  redemption  of  the  latter. 

The  decision  of  the  Auditor  is  modified  in  accordance  with 
the  foregoing  opinion. 


Digitized  byLjOOQlC 


936  DECISIONS   OF   THE   COMPTROLLER. 


GOVERNMENT     TRANSPORTATION      REQUESTS 
FRAUDULENTLY  USED. 

Railroad  companies  which  furnished  transportation  upon  transportation 
requests  issued  by  the  War  Department,  bearing  the  lithographed  sig- 
nature of  the  Quartermaster-General  and  fraudulently  countersigned 
and  delivered  by  a  former  officer  of  the  Army  to  whose  custody  they 
had  been  confided  to  persons  who  were  not  entitled  to  transportation 
at  the  expense  of  the  Government,  are  entitled  to  payment  for  the 
transportation  so  furnished  by  them  in  good  faith  without  negligence. 

(Decision  by  Acting  Comptroller  Mitchell,  June  i,  1900.) 

The  Auditor  for  the  War  Department,  April  19, 1900,  sub- 
mits the  following  decision  for  approval,  disapproval,  or  mod- 
ification : 

"  Iii  the  examination  of  claims  Nos.  132995, 133247, 133511, 
133527,  and  133531,  of  the  Louisville  and  Nashville  Railroad 
Company,  the  Nashville,  Chattanooga  and  St.  Louis  Railway 
Company,  the  Chesapeake  and  Ohio  Railroad  Company,  the 
Pennsylvania  Railroad  Company,  and  the  Pittsburg,  Cincin- 
nati and  St.  Louis  Railroad  Company,  respectively,  each  based 
upon  a  transportation  request  alleged  to  have  beeu  fraudu- 
lently issued,  the  question  arises  as  to  whether  or  not  allow- 
ance and  payment  may  properly  be  made  for  transportation 
furnished  to  a  person  or  persons  not  connected  with  the  mili- 
tary establishment  or  not  entitled  to  transportation  at  public 
expense,  upon  a  transportation  request  fraudulently  issued. 

"  It  is  assumed  by  this  office  that  the  fraudulent  character  of 
the  transportation  requests  under  consideration  is  sufficiently 
established. 

"Second  Comptroller  Brodhead,  in  a  decision  dated  April 
21, 1871,  held  that  'the  Government  is  liable  for  transporta- 
tion furnished  on  forged  or  stolen  transportation  orders  where 
the  transportation  company  had  no  notice  of  the  theft  or  for- 
gery/   (See  sec.  1048,  vol.  2,  Digest  of  Dec.  Second  Comp.) 

"  I  am  of  the  opinion  that  there  is  no  valid  reason  whatever 
for  the  allowance  and  payment  of  a  claim  for  transportation 
furnished  to  such  a  person  or  persons  upon  a  transportation 
request  fraudulently  issued,  it  not  being  the  duty  of  the  United 
States  to  protect  common  carriers  from  frauds  practiced  upon 
them." 

The  decision  of  the  Auditor  is  disapproved  on  authority  of 
an  opinion  of  the  Attorney-General,  dated  May  26, 1900,  which 
is  as  follows: 

"The  case  thus  made  is,  in  substance,  this:  In  accordance 
with  a  custom  of  long  standing  in  the  War  Department  to 
facilitate  the  procuring  of  necessary  railroad  and  other  trans- 
portation for  persons  connected  with  the  Army,  and  for  the 
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convenience  of  the  Government  certain  blank  'transportation 
requests,'  printed  on  the  usual  blank  forms  furnished  by  that 
Department,  with  the  lithographed  signature  of  the  Quarter- 
master-General, were  in  regular  course  delivered  to  one  who 
was  then  a  captain  in  the  Army.  These,  as  was  the  usual 
custom,  were  in  blank  as  to  the  person  for  whom  and  the 
transportation  to  be  furnished,  and  required  but  the  filling  of 
these  blanks  and  the  date  and  the  countersigning  of  the  officer 
to  whom  they  were  delivered  to  make  them  available  to  pro- 
cure the  transportation  thus  called  for.  Very  large  numbers 
of  these  are  constantly  in  the  hands  of  very  many  officers  for 
such  use,  and  in  accordance  with  the  custom,  and  as  under- 
stood by  both  the  Government  and  common  carriers,  upon  pres- 
entation of  these  ' requests'  thus  filled  up  and  countersigned, 
the  carriers  issued  tickets  for  the  transportation  thus  called  for. 
They  were,  in  short,  Government  orders  upon  the  carriers  for 
the  transportation  thus  indicated,  and  by  general  practice  were 
honored  by  the  carriers  and  the  transportation  paid  for  by  the 
Government.  It  was  a  convenient  mode  adopted  for  the  con- 
venience of  the  Government  instead  of  paying  cash  in  advance 
in  each  instance. 

"  Sometime  since  the  officer  to  whom  the ' requests'  here  in 
question  were  delivered  was  dismissed,  but  the  unused  re- 
quests in  his  possession  were  not  taken  up,  but  he  still  retained 
them,  and  after  his  dismissal,  and  when  he  had  no  longer  any 
right  to  do  so,  fraudulently  nlled  up  and  countersigned  some 
of  them  in  the  regular  and  usual  form  and  delivered  them  to 
persons  not  entitled  to  transportation  at  Government  expense, 
and  not  upon  Government  account  or  for  Government  service, 
and  those  persons  presented  them  and  received  the  transpor- 
tation thus  called  for,  atfd  the  railroad  companies  furnishing 
such  transportation  now  present  the  bills  therefor  for  payment 
by  the  United  States.  There  was  nothing  to  distinguish  these 
'requests'  from  those  properly  issued  in  the  Government  serv- 
ice, nor  is  there  any  question  of  negligence  or  want  of  good 
faith  on  the  part  of  the  railroad  companies  iu  honoring  these 
orders  for  transportation,  and  the  questions  submitted  are 
whether  the  United  States  is  liable  for  this  transportation,  and 
whether  the  accounting  officers  of  the  Treasury  should  pay  the 
bills  therefor. 

"  Under  these  circumstances,  and  with  this  absence  of  negli- 
gence and  bud  faith  on  the  part  of  those  furnishing  the  trans- 
portation upon  these  orders,  I  have  no  doubt  that  the  United 
States  is  legally  and  equitably  liable  to  pay  for  this  transpor- 
tation, and  as  if  these  orders  had  been  properly  issued  in  the 
Government  service.  Several  reasons  for  this  might  be  stated, 
but  one  will  suffice.  It  is  a  general  rule,  as  well  of  law  as  of 
equity  and  good  sense,  that  when  one  of  two  innocent  parties 
must  suffer  from  the  wrongful  act  of  a  third  person  the  loss 
must  be  borne  by  him  who  placed  it  in  the  power  of  such  third 
person  to  do  the  act  which  occasions  it. 

"  Here  the  Government  placed  in  the  hands  of  one  of  its  offi- 
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cers  all  the  means,  and  the  appropriate  and  authorized  means, 
for  obtaining  this  transportation,  and  gave  to  him  discretion 
as  to  when  and  the  persons  for  whom  they  should  be  used  from 
time  to  time,  and  by  its  express  order,  and  by  its  practice,  in- 
vited and  asked  carriers  to  furnish  the  transportation  thus 
called  for.  It  did  this  with  a  very  large  number  of  officers  all 
over  the  country,  and  upon  Government  blanks  furnished  and 
issued  by  the  War  Department  for  that  very  purpose,  and 
bearing  the  authorized  signature  of  the  Quartermaster-General, 
and  authorized  the  issuing  officer  to  countersign  them  for  the 
very  purpose  of  proof  to  the  carriers  that  the  orders  were 
properly  issued.  It  did  all  this  with  the  full  knowledge  that, 
generally,  it  would  be  impossible  for  ticket  agents  to  either 
verify  the  signature,  or  know  whether  the  officer  issuing  the 
order  was  still  an  officer,  or  whether  it  was  for  transportation 
on  Government  business  or  whether  the  person  there  named 
was  one  entitled  to  Government  transportation.  All  of  this 
the  Government  left  to  the  honesty  and  discretion  of  its  officer 
as  between  it  and  the  carrier.  The  carriers  honored  these 
orders  and  furnished  the  transportation  upon  the  very  evidence 
which  the  Government  invited  them  to  accept  as  sufficient. 
If,  under  such  circumstances,  the  officer  betrayed  his  trust  or, 
after  his  dismissal,  he  was  still  left  in  possession  of  the  same 
means  for  procuring  transportation,  and  the  same  evidence 
of  his  right  to  do  so,  and  he  used  them,  I  know  of  no  rule  of 
law  or  equity  which  would  shift  the  loss  from  the  Government 
to  the  carrier. 

"  I  have  therefore  to  advise  you  that  under  the  facts  stated 
the  United  States  is  legally  bound  to  pay  for  the  transportation 
thus  furnished,  and  this  being  so  the  accounting  officers  of  the 
Treasury  may  legally  allow  the  same." 

Proper  payments  of  these  claims  will  be  made  from  the  usual 
appropriation  for  transportation  of  the  Army, 

The  amounts  thus  paid  will  be  charged  to  the  officer  issuing 
the  requests. 


MATERIALS  TO  BE  USED  IN  MAKING  REPAIRS. 

In  making  repairs  to  canals  under  the  act  of  July  5, 1884,  repairs  are  not 
restricted  to  the  use  of  materials  of  the  same  quality  or  character  as 
those  which  were  used  in  building  the  original  structures. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  War,  June 

8,  1900.) 

I  have  received  your  letter  of  May  10, 1900,  as  follows: 

"I  have  the  honor  to  transmit  herewith  a  letter  from  Maj. 
W.  H.  Bixby,  Corps  of  Engineers,  U.  8.  A.,  dated  25th  ult. 
(with  drawing),  submitting  a  project  for  repair  of  the  upper 
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guide  wall  and  a  portion  of  the  lower  guide  wall,  built  in  1881 
and  1882,  in  connection  with  the  Davis  Island  Lock,  Ohio 
Kiver.  It  appears  that  the  said  guide  walls,  as  originally  con- 
structed, consisted  of  a  timber  frame  filled  with  riprap  stone, 
and  have  been  damaged  by  ice  to  such  extent  as  to  make  the 
proposed  repairs  necessary. 

"The  project  above  referred  to  provides  for  rebuilding  the 
said  walls  with  concrete,  at  an  estimated  cost  of  $45,000,  using 
old  material  as  far  as  possible,  and  an  allotment  of  this  sum 
from  the  permanent,  indefinite  appropriation  of  July  5, 1884, 
for  operating  and  care  of  canals,  etc.,  is  requested  by  Major 
Bixby. 

"The  Chief  of  Engineers,  United  States  Array,  in  submit- 
ting the  matter  to  the  Department,  recommends  that  the  proj- 
ect proposed  by  Major  Bixby,  as  above  set  forth,  be  approved, 
and  the  allotment  of  $45,000  for  the  purpose  indicated  be  made, 
if,  in  the  opinion  of  the  Secretary  of  War,  the  work,  which, 
while  properly  considered  a  repair,  proposes  a  more  permanent 
and  expensive  structure  than  the  original,  can  properly  be  paid 
for  from  the  above-mentioned  appropriation. 

"The  matter  is  submitted  to  you,  with  request  for  decision 
on  the  question  presented,  and  the  'return  of  the  inclosed 
papers  with  your  reply." 

In  reply  I  have  to  say  that  the  appropriation  proposed  to  be 
used  is  the  permanent,  indefinite  one  found  in  section  4  of  the 
act  of  July  5, 1884  (23  Stat.,  147),  which  is  as  follows: 

"That  no  tolls  or  operating  charges  whatsoever  shall  be 
levied  or  collected  upon  any  vessel  or  vessels,  dredges,  or  other 
passing  water  craft  through  any  canal  or  other  work  for  the 
improvement  of  navigation  belonging  to  the  United  States; 
and  for  the  purpose  of  preserving  and  continuing  the  use  and 
navigation  of  said  canals,  rivers,  and  other  public  works  with- 
out interruption,  the  Secretary  of  War,  upon  the  application 
of  the  chief  engineer  in  charge  of  said  works,  is  hereby  author- 
ized to  draw  his  warrant  or  requisition  from  time  to  time  upon 
the  Secretary  of  the  Treasury  to  pay  the  actual  expenses  of 
operating  and  keeping  said  works  in  repair,  which  warrants 
or  requisitions  shall  be  paid  by  the  Secretary  of  the  Treasury 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated : 
Provided,  however,  that  an  itemized  statement  of  said  expenses 
shall  accompany  the  annual  report  of  the  Ohief  of  Engineers." 

So  long  as  the  work  proposed  to  be  done  is  confined  strictly 
to  repairs,  and  not  to  additions  which  were  not  included  in  the 
original  project,  I  think  you  are  not  restricted  to  the  use  of 
the  same  character  or  quality  of  materials  that  were  employed 
in  the  original  work,  and  the  fact  that  the  structures  will  be 
more  permanent  and  expensive  than  the  original  will  not  pre- 
clude the  use  of  this  appropriation. 
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LOSS  OF  MONEYS  TRANSMITTED  BY  A  PAYMASTER. 

A  paymaster  of  the  Army  who  alleges  that  he  inclosed  certain  Bums  of 
money  in  a  package  transmitted  by  him  to  an  officer  for  the  payment 
of  troops,  which  sums  were  not  found  in  the  package  when  received, 
the  seals  being  unbroken,  is  not  entitled  to  credit  therefor. 

(Acting    Comptroller  Mitchell  to  the  Secretary  of   War,  June 

9, 1900.) 

I  have  received  your  letter  of  May  29,  1900,  as  follows: 

"  I  have  the  honor  to  return  herewith  certain  papers  in  con- 
nection with  a  shortage,  amounting  to  $62.15,  in  money  turned 
over  by  Maj.  J.  C.  Muhlenberg,  Paymaster,  U.  S.  Army,  to 
Oapk  J.  A.  Lundeen,  Seventh  U.  S.  Artillery,  for  the  payment 
of  troops  at  Fort  Greble,  E.  I.,  and  Fort  Rodman,  Mass. 

"It  appears  from  these  papers  that  while  every  precaution 
seems  to  have  been  taken  by  the  paymaster,  yet  between  the 
transfer  of  the  money  package  to  the  quartermaster  for  ship- 
ment and  its  receipt  at  the  post  where  due,  three  separate 
envelopes  intended  for  the  last  three  men  on  the  pay  roll  have 
disappeared. 

"  In  accordance  with  the  suggestion  of  the  Adjutant-General 
of  the  Army,  the  papers  are  again  submitted  to  you,  with  re- 
quest for  decision  as  to  whether  or  not,  under  the  provisions 
of  the  act  of  Congress  approved  February  27, 1893  (27  Stat, 
479),  entitled  '  An  act  making  appropriations  for  the  support  of 
the  Army  for  the  fiscal  year  ending  June  30, 1894,  and  for  other 
purposes,'  published  in  General  Orders,  No.  20,  March  11, 1893, 
copy  inclosed,  which  authorizes  the  Secretary  of  War  to 
arrange  for  the  payment  of  the  enlisted  men  of  the  Army 
serving  at  posts  or  places  where  no  paymaster  is  on  duty,  by 
check  or  by  currency,  to  be  sent  to  them  by  mail  or  express  at 
the  expense  and  risk  of  the  United  States,  the  Secretary  of  War 
is  authorized  to  permit  the  paymaster  in  the  case  in  question, 
as  recommended  by  the  Acting  Paymaster-General  of  the 
Army,  to  receive  credit  in  the  settlement  of  his  account  for 
the  said  sum  of  $62.15  found  missing,  the  discrepancy  having 
been  investigated  by  two  officers,  who,  from  the  evideuce  ad- 
duced, are  unable  to  fix  the  exact  responsibility. 

"  This  advance  decision  is  requested  in  consideration  of  the 
fact  that  the  eulisted  men  whose  pay  is  withheld  under  the 
peculiar  circumstances  involved  are  innocent  parties  to  this 
transaction." 

The  act  of  February  27, 1893  (27  Stat.,  479),  provides— 

"That  hereafter  the  Secretary  of  War  is  also  autborized  to 
arrauge  for  the  payment  of  the  eulisted  men  serving  at  posts 
or  places  where  no  paymaster  is  on  duty  by  check  or  by  cur- 
rency, to  be  sent  to  them  by  mail  or  express,  at  the  expense 
and  risk  of  the  United  States." 
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It  appears  from  the  statements  of  Major  Muhlenberg  and 
his  clerk  that  the  money  in  question  was  actually  put  into 
separate  envelopes,  and  all  of  the  envelopes,  numbering  fifty- 
three,  were  inclosed  in  one  envelope,  sealed  with  mucilage 
and  with  sealing-wax,  and  by  him  turned  over  to  the  quarter- 
master in  New  York  to  be  shipped  to  the  commanding  officer 
of  the  company  in  question. 

The  quartermaster  in  New  York  states  that  when  he  received 
the  package  alleged  to  contain  fifty- three  separate  envelopes, 
the  seals  were  intact  and  bore  no  evidence  of  having  been 
tampered  with.  The  officer  who  took  the  package  from  the 
express  company  makes  a  similar  certificate.  The  three  officers 
who  were  present  at  the  time  the  payment  was  being  made 
also  state  that  they  carefully  examined  the  package,  and  that 
the  same  bore  no  evidence  of  having  been  tampered  with,  that 
the  seals  were  intact,  etc. ;  yet  when  the  same  was  opened  the 
package  was  found  to  contain  but  fifty  envelopes,  and  the  three 
for  the  last  three  men  on  the  roll  were  not  found  therein. 

It  appears  that  the  Army  Regulations  of  1895,  paragraphs 
1349  et  seq.,  as  amended  by  General  Orders,  No.  56,  of  1897, 
prescribe  the  manner  in  which  this  business  should  be  con- 
ducted* I  see  no  reason  to  question  that  the  business  was 
apparently  transacted  in  accordance  with  the  regulations. 

It  seems  perfectly  clear  that  if  the  statements  made  by 
Major  Muhlenberg  and  his  clerk  are  true,  and  that  the  Major 
did  as  a  matter  of  fact  put  up  the  money  in  the  euvelopes  and 
seal  them  as  stated  and  deliver  them  to  the  quartermaster 
and  take  his  receipt  for  the  same,  then  he  should  receive 
credit  for  the  amount  of  money  actually  put  into  those  envel- 
opes whether  the  same  reached  its  destination  or  not.  Taking 
all  the  evidence  now  before  me,  it  seems  to  me  that  the  pre- 
ponderance of  evidence  is  against  the  statements  made  by 
Major  Muhlenberg,  and  that  on  the  evidence  now  presented  I 
am  of  the  opinion  that  the  paymaster  should  not  receive  credit 
for  the  same. 

The  officers  of  the  Army  who  have  investigated  this  case 
report  that  they  have  been  unable  to  reconcile  the  conflicting 
testimony.  I  have  had  the  same  difficulty,  but,  as  stated,  I 
think  the  preponderance  of  evidence  is  against  the  statements 
of  the  paymaster. 

Referring  to  the  last  paragraph  of  your  letter,  in  which  you 
state  that  the  pay  of  the  enlisted  men  i«  being  withheld  in  this 
case,  I  have  to  say  that  if  these  men  have  not  received  their 
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mouey ,  they  are  entitled  to  be  paid,  no  matter  who  has  to  bear 
the  loss  of  the  money  supposed  to  have  been  shipped;  and  I 
see  no  reason  why  payment  should  be  withheld  from  the  men 
awaiting  the  determination  of  this  question. 


CONSTABLE  FOR  THE  DISTRICT  OF  AN  ADDI- 
TIONAL UNITED  STATES  COMMISSIONER  IN 
THE  INDIAN  TERRITORY. 

The  act  of  May  7,  1900,  which  provides  for  the  appointment  of  an  addi- 
tional United  States  commissioner  for  the  northern  judicial  district  of 
the  Indian  Territory,  makes  no  provision  for  an  additional  constable 
for  that  district,  and  an  additional  constable  appointed  therefor  is  not 
entitled  to  the  salary  provided  by  the  act  of  March  1,  1895,  for  a  con- 
stable in  the  Territory. 

(Decision  by  Acting  Comptroller  Mitchell,  June  11,  1900.) 

Henry  Rechtin,  disbursing  elerk  for  the  Department  of  Jus- 
tice, submits  the  following  request,  dated  June  5, 1900 : 

"  Section  4  of  the  act  of  March  1, 1895  (28  Stat.,  695),  pro- 
vides for  the  appointment  of  United  States  commissioners  in 
the  Indian  Territory  and  the  designation  by  metes  and  bounds 
of  the  district  of  each  commissioner,  but  limits  the  number  of 
such  commissioners  to  six  in  each  of  the  districts  created  by 
the  act.  The  act  of  May  7, 1900,  authorizes  the  appointment 
of  an  additional  commissioner  in  the  northern  district,  and  the 
designation  of  his  district  by  metes  and  bounds.  Such  a  com- 
missioner has  been  appointed  and  has  duly  qualified  and  his 
district  has  been  properly  designated.  Section  5  of  the  act  of 
March  1, 1895,  supra,  provides  for  the  appointment  of  a  con- 
stable in  each  commissioner's  district,  but  there  is  no  reference 
to  the  appointment  of  a  constable  in  the  act  of  May  7, 1900. 
This  Department  is  iu  receipt  of  certified  copies  of  the  records 
of  the  court  showing  the  appointment  of  Andrew  P.  Shaw  as 
constable  in  the  commissioner's  district,  created  in  conformity 
with  the  act  of  May  7, 1900,  and  that  Mr.  Shaw  did  all  the  acts 
required  by  the  act  of  March  1, 1895,  to  qualify  him  for  the 
position  of  constable. 

"I  have  the  honor  to  ask  whether,  in  view  of  the  statutes 
referred  to  and  any  others  which  may  bear  on  the  matter,  I  am 
authorized  to  pay  Mr.  Shaw's  salary  as  constable  from  the  time 
he  assumed  the  duties  of  that  office  t" 

Section  1  of  the  act  of  March  1, 1895,  supra,  divides  the  Indian 
'Territory  into  three  judicial  districts,  the  northern,  the  central, 
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and  the  southern,  and  section  2  provides  for  the  appointment 
of  a  judge  for  each  district,  who,  by  section  4,  is  clothed  with— 

uthe  powers  conferred  by  law  upon  the  United  States  cir- 
cuit courts  to  appoint  commissioners  within  the  district  in 
which  he  presides,    *    •    *    not  exceeding  six;" 

while  section  5  provides — 

"that  the  judge  in  each  district  may  appoint  a  constable  for 
each  of  said  commissioners'  districts." 

Under  this  act  each  of  the  three  judicial  districts  was  divided 
into  six  commissioners'  districts  and  a  commissioner  and  con- 
stable appointed  for  each  commissioner's  district. 

It  is  to  be  observed  that  there  is  no  specific  limitation  to  the 
number  of  constables  to  be  appointed,  their  number  being 
dependent  upon  the  number  of  commissioners'  districts,  and 
while  it  seems  to  have  been  the  sole  intention  of  Congress  in 
the  enactment  of  section  5  to  provide  a  constable  for  each  com- 
missioner's district,  yet  their  appointment  was  affirmatively 
provided  for,  and  there  being  no  such  affirmative  authority 
given  by  the  act  of  May  7, 1900, 1  am  constrained  to  hold  that 
the  appointment  of  a  constable  for  the  commissioner's  district 
created  by  that  act  is  without  authority  of  law. 

It  follows,  therefore,  that  Mr.  Bechtin  can  not  legally  pay 
any  salary  to  Mr.  Shaw  as  constable  for  said  district. 


IMPROVEMENT  OF  EENTED  PBEMI8E8. 

The  laying  of  conduits  and  wires  in  premises  oeenpied  by  the  United 
States  under  a  lease  from  the  owner  is  an  improvement  of  the  prem- 
ises, and  unless  provision  has  been  made  in  the  lease  for  the  making 
of  such  an  improvement  by  the  United  States  as  a  consideration  in 
whole  or  in  part  for  the  use  thereof,  payment  of  the  cost  of  such  an 
improvement  is  not  authorized. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  War,  June  11, 

1900.) 

In  your  communication  of  the  8th  instant  you  request  my 
decision  of  the  following  question : 

"I  have  the  honor  to  state  that  requisition  has  been  made 
upon  the  War  Department  by  Gen.  J.  P.  Sanger,  on  duty  as 
director  of  the  Cuban  census,  for  the  laying  of  a  conduit  and 
wires  in  the  premises  No.  1744  Ot  street  NW.,  this  city, 
rented  and  occupied  by  the  War  Department  for  office  pur- 
poses, for  the  running  of  electric  fans. 
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"  I  beg  to  request  your  opinion  upon  the  question  whether 
the  expense  involved  in  laying  the  necessary  conduit  and  wires 
in  this  building  can  be  met  from  the  appropriation  for  contin- 
gent expenses,  War  Department." 

If  the  conduit  and  wires  the  laying  of  which  is  contem- 
plated were  for  general  use  in  connection  with  the  occupancy 
by  the  War  Department  of  the  building  referred  to,  and  such 
an  expenditure  were  authorized,  I  think  payment  of  the  cost 
thereof  could  be  properly  made  from  the  appropriation  named. 
But  I  infer  from  your  statement  that  they  are  designed  for  the 
use  of  the  director  of  the  Ouban  census,  in  the  performance 
of  his  duties  as  director.  If  such  is  the  fact,  I  doubt  if  the 
appropriation  referred  to  is  applicable  to  an  expenditure  for 
that  purpose. 

But  there  is  a  further  objection  to  the  expenditure  in  con- 
templation. It  appears  that  the  premises  in  which  it  is  pro- 
posed to  lay  the  conduit  and  wires  are  not  the  property  of 
the  United  States,  but  are  occupied  under  a  lease  from  the 
owner.  The  laying  of  the  conduit  and  wires  in  such  premises 
would  be  in  the  nature  of  au  improvement  thereof,  and  unless 
provision  has  been  made  in  the  lease  of  the  premises  for  the 
making  of  such  improvement  by  the  United  States  as  a  con- 
sideration in  whole  or  in  part  for  the  use  thereof,  the  payment 
of  the  cost  of  such  improvement  is  not  authorized.  Such  an 
expenditure  would  inure  to  the  benefit  of  the  owners  of  the 
premises,  and  to  that  extent  would  be  a  gratuity.  (6  Comp. 
Dec,  146.) 

I  have  the  honor,  therefore,  to  reply  to  your  question  in  the 
negative. 


TEN  PER  CENT  INCREASE  OF  PAY  OF  OFFICERS 
OF  THE  ARMY. 

Under  the  act  of  May  26, 1900,  an  officer  of  the  Army  serving  in  Porto 
Rico,  Cuba,  the  Philippine  Islands,  Hawaii,  or  Alaska  is  entitled  to 
10  per  cent  increase  of  his  pay  proper  for  the  highest  grade  he  holds 
or  of  the  highest  grade  to  which  his  pay  and  allowances  are  lawfully 
assimilated,  but  such  increase  does  not  operate  to  increase  his  pay  for 
length  of  service. 

(Decision  by  Acting  Comptroller  Mitchell,  June  13, 1900.) 

I  have  by  yoor  direction  a  letter  from  the  Paymaster-Gen- 
eral of  the  Army,  dated  May  31, 1900,  submitting  questions 
for  my  decision  as  follows: 
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"  The  Army  appropriation  bill  for  the  fiscal  year  ending  June 
30, 1901,  contains  the  following  provision: 

"'For  additional  twenty  per  centum  increase  on  pay  of 
enlisted  men,  four  million  five  huudred  and  twenty-four 
thousand  seven  hundred  and  fifteen  dollars:  Provided,  That 
hereafter  the  pay  proper  of  all  officers  and  enlisted  men 
serving  in  Porto  Rico,  Cuba,  the  Philippine  Islands,  Hawaii, 
and  in  the  Territory  of  Alaska  shall  be  increased  ten  per 
centum  for  officers  and  twenty  per  centum  for  enlisted  men 
over  and  above  the  rates  of  pay  proper  as  fixed  by  law  in  time 
of  peace.'    *    *    * 

"  The  question  upon  which  your  decision  is  asked  is  whether 
the  10  per  cent  to  officers  above  quoted  is  payable  by  this  De- 
partment to  officers  assigned  to  higher  command  under  section 
7,  act  of  April  26, 1898,  upon  the  temporary  rank  under  such 
assignment  or  upon  the  rank  they  would  hold  in  time  of  peace; 
that  is  to  say,  would  an  officer  of  the  actual  rank  of  a  major 
properly  exercising  the  command  of  a  colonel  under  section  7, 
act  of  April  26, 1898,  be  entitled  to  receive  while  so  exercising 
higher  command  10  per  cent  increase  ($250  per  annum)  on  pay 
proper  of  a  major  or  10  per  cent  increase  ($350  per  annum)  on 
pay  proper  of  a  colonel  t 

"Another  class  of  officers  must  be  considered  with  reference 
to  the  10  per  cent  increase  under  the  act  of  May  26, 1900, 
namely,  such  officers  of  the  Regular  Army  as  were  nominated, 
confirmed,  and  commissioned  as  field  officers  of  the  35,000  vol- 
unteers authorized  under  section  12  of  the  act  of  March  2, 
1899.  The  question  as  to  this  class  is  whether  they  shall, 
under  the  act  of  May  26, 1900,  receive  10  per  cent '  over  and 
above  the  rates  of  pay  proper  as  fixed  by  law  in  time  of  peace' 
or  10  per  cent  increase  computed  on  pay  of  the  grade  to  which 
commissioned  by  the  President." 

The  said  act  of  May  26, 1900,  quoted  in  part,  supra,  so  far 
as  it  relates  directly  or  indirectly  to  the  question  submitted,  is 
as  follows: 

"For  additional  twenty  per  centum  increase  on  pay  of 
enlisted  men,  four  million  five  hundred  and  twenty-four  thou- 
sand seven  hundred  and  fifteen  dollars:  Provided,  That  here- 
after the  pay  proper  of  all  officers  and  enlisted  men  serving  in 
Porto  Rico,  Cuba,  the  Philippine  Islands,  Hawaii,  and  in  the 
Territory  of  Alaska  shall  be  increased  ten  per  centum  for 
officers  and  twenty  per  centum  for  enlisted  men  over  and  above 
the  rates  of  pay  proper  as  fixed  by  law  in  time  of  peace: 
Provided  further,  That  enlisted  men  receiving  or  entitled  to 
the  twenty  per  centum  increased  pay  herein  authorized  shall 
not  be  entitled  to  or  receive  any  additional  increased  compen- 
sation for  what  is  known  as  extra  or  special  duty. 

"For  additional  pay  for  increased  rank  when  in  command 
by  competent  authority,  fifty  thousand  dollars:  Provided, 
22184—VoL  6 60 
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That  do  part  of  this  sum  shall  be  used  for  pay  of  officers 
assigned  to  higher  command  than  their  rank  in  the  Army, 
unless  such  service  shall  be  continuous  for  a  period  of  not  less 
than  three  months." 

It  has  been  uniformly  held  that  when  provision  has  been 
made  by  law  for  the  assignment  of  an  officer  to  certain  duties, 
and  that  he  shall  have  the  rank,  pay,  and  allowances  of  a  cer- 
tain grade  while  so  serving,  the  officer  is  entitled  to  receive 
while  so  serving  the  pay  and  allowances  that  he  would  be 
entitled  to  receive  if  he  actually  held  a  commission  as  of  the 
grade  to  which  his  pay  and  allowances  have  been  lawfully 
assimilated. 

Section  1292,  Revised  Statutes,  provides: 

"In  all  matters  relating  to  the  pay  and  allowances  of  officers 
and  soldiers  of  the  Army  of  the  United  States  the  same  rules 
and  regulations  shall  apply  to  the  Regular  Army  and  to  volun- 
teer forces  mustered  into  the  service  of  the  U tnted  States  for 
a  limited  period." 

Section  12,  act  of  April  22, 1898,  provides: 

"That  all  officers  and  enlisted  men  of  the  Volunteer  Army 
and  of  the  militia  of  the  States  when  in  the  service  of  the 
United  States  shall  be  in  all  respects  on  the  same  footing  as  to 
pay,  allowances,  and  pensions  as  that  of  officers  and  enlisted 
men  of  corresponding  grades  in  the  Regular  Army."  (30 
Stat.,  363.) 

I  am  of  the  opinion,  and  so  decide,  that  under  the  act  of 
May  26, 1900,  supra,  an  officer  serving  in  the  places  named  in 
said  act  on  and  after  May  26, 1900,  is  entitled  to  10  per  centum 
increase  of  the  pay  proper  provided  by  law  for  the  highest 
grade  he  holds  either  as  an  officer  of  the  Regular  Army  or  as 
an  officer  of  the  Volunteer  Army,  or  the  pay  proper  of  the 
highest  grade  to  which  his  pay  and  allowances  are  lawfully 
assimilated,  but  that  the  words  "pay  proper"  as  used  in  the 
act  must  be  held  to  mean  the  minimum  pay  of  the  grade,  as 
fixed  by  law,  which  the  officer  would  be  entitled  to  receive  if 
serving  in  that  grade  in  time  of  peace,  and  that  the  10  per 
centum  increase  can  not  be  allowed  directly  or  indirectly  to 
increase  his  pay  for  length  of  service  under  section  1262, 
Revised  Statutes,  as  amended  by  act  of  June  30,  1882  (22 
Stat.,  118). 

If  in  time  of  war  an  officer  should  be  entitled  to  higher  pay 
under  section  7,  act  of  April  26, 1898  (30  Stat.,  365),  for  exer- 
cising a  higher  command,  as  provided  in  said  section,  and  if 
such  officer,  after  May  26, 1900,  while  so  exercising  such  higher 
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command  was  serving  in  the  places  named  in  the  above  provi- 
sion of  act  of  May  26, 1900, 1  am  of  opinion  that  such  officer 
while  so  exercising  the  higher  command  and  so  serving  in  the 
places  named  would  be  entitled  under  said  act  of  May  26  to  10 
per  centum  increase  on  the  pay  proper  pertaining  to  the  grade 
appropriate  to  the  command  so  exercised. 


TIME  OP  BEGINNING  AND  ENDING  OF  THE  TEN 
PEE  CENT  INCREASE  OF  PAY  OF  OFFICERS  OF 
THE  ARMY. 

An  officer  of  tbe  Army  who  is  on  duty  in  the  United  States  and  who  is 
ordered  to  join  an  organization  in  one  of  oar  island  possessions,  or  in 
Alaska,  is  not  entitled  to  the  10  per  centnm  increase  of  pay  proper 
provided  for  by  the  act  of  May  26,  1900,  for  time  prior  to  the  date  of 
his  arrival  in  said  possessions  or  territory,  or  for  time  after  the  date 
of  his  departure  therefrom,  whether  on  leave  of  absence  or  otherwise. 

Acting  Comptroller  Mitchell  to  the  Secretary  of  War,  June  15, 

1900. 

I  have,  by  your  direction,  per  indorsement  of  the  Paymaster- 
General  dated  June  4, 1900,  on  letter  of  Lieutenant-Colonel 
Baird,  Deputy  Paymaster-General,  a  request  for  my  decision 
upon  the  following  questions  relative  to  payment  of  the  10  per 
centum  increase  on  pay  proper  of  certain  officers  of  the  Army 
under  the  act  of  May  26, 1900,  making  appropriations  for  the 
support  of  the  Army. 

The  questions  submitted  are  as  follows: 

"1.  If  an  officer  on  duty  in  the  United  States  is  promoted 
to  and  ordered  to  join  an  organization  serving  in  our  island 
possessions  or  the  Territory  of  Alaska,  at  what  time  is  he  en- 
titled to  the  10  per  centum  of  increase  of  pay  t 

"2.  If  an  officer  is  on  duty  in  our  island  possessions  or  in 
the  Territory  of  Alaska,  and  receives  a  sick  leave,  does  the  10 
per  centum  of  increase  continue  while  he  is  on  said  sick  leave 
outside  of  the  regions  herein  named  f 

"3.  If  an  officer  on  duty  in  our  island  possessions  or  in  the 
Territory  of  Alaska  receives  an  ordinary  leave,  is  he  entitled 
to  the  10  per  centum  of  increase  while  on  said  leave  outside 
of  the  regions  herein  named  f 

"If  the  reply  to  questions  2  and  3  is  negative,  at  what 
period  does  the  right  to  the  10  per  centum  cease  f  n 

Reference  is  made  to  the  rule  governing  payment  of  commu- 
tation of  quarters  to  officers  on  leave  of  absence,  stated  in 
paragraph  1337,  Army  Regulations,  with  a  suggestion  that  "it 
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is  presumed  that  analogous  decisions  will  be  rendered  respect- 
ing questions  2  and  3." 

The  regulation,  which  is  in  accordance  with  the  ruling  of 
the  accounting  officers,  is  as  follows : 

"An  officer  on  duty  at  a  station  where  he  is  properly  in 
receipt  of  commutation  of  quarters  is  entitled  to  the  allow- 
ance during  ordinary  leave  on  full  pay,  but  not  during  sick 
leave.  If  he  is  relieved  from  duty  at  the  station  and  then 
granted  a  leave  his  commutation  ceases." 

The  act,  so  far  as  material,  provides: 

"  That  hereafter  the  pay  proper  of  all  officers  and  enlisted 
men  serving  in  Porto  Rico,  Cuba,  the  Philippine  Islands, 
Hawaii,  and  the  Territory  ot  Alaska,  shall  be  increased  10  per 
centum  for  officers  and  20  per  centum  for  enlisted  men  over 
and  above  the  rates  of  pay  proper  as  fixed  by  law  in  time  of 
peace." 

The  act  does  not  make  any  change  in  the  regular  pay  or 
allowance  of  the  Army,  but  makes  provision  for  a  special  or 
extra  allowance  to  officers  and  enlisted  men  of  the  Army  while 
they  are  serving  in  the  places  named  in  the  act.  It  obviously 
applies  only  to  service  rendered  on  and  after  the  date  of  the 
act. 

Similar  provisions  for  extra  pay  to  officers  and  enlisted  men 
"  serving  in  Oregon  or  California "  were  contained  in  an  act 
passed  September  28, 1850,  and  extended  to  New  Mexico  by 
an  act  passed  August  31, 1852,  and  in  construing  said  acts  the 
Second  Comptroller  held  that — 

"  Officers  of  tjie  Army  while  en  route  to  Oregon,  California, 
or  New  Mexico  are  not  entitled  to  the  extra  pay  given  by  the 
act  of  September  28, 1850  (9  Stat.,  504),  and  August  31, 1852 
(10  Stat,  108).  It  can  only  be  allowed  for  the  period  during 
which  they  are  actually  serving  in  those  places."  (Digest 
Second  Comp.  Dec.,  vol.  1,  sec.  1216.) 

I  am  of  the  opinion  that  the  same  principle  applies  to  the  act 
of  May  26, 1900,  supra,  and  that  in  case  an  officer  on  duty  in 
the  United  States  is  ordered  to  join  an  organization  serving 
in  one  of  the  places  named  in  the  act,  say  the  Philippine 
Islands,  the  10  per  centum  increase  on  his  pay  proper  will 
commence  on  the  date  of  his  arrival  for  duty  in  the  Philippine 
Islands. 

The  provisions  of  the  various  laws,  to  wit,  section  11,  act  of 
June  20, 1864  (13  Stat,  145),  section  1265,  Aevised  Statutes, 
act  of  May  8, 1874  (18  Stat.,  43),  and  act  of  July  29, 1876  (19 
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Stat.,  102),  authorizing  leaves  of  absence  to  be  allowed  to 
officers  for  specified  periods  "without  deduction  of  pay  or 
allowances"  have  not  been  construed  to  entitle  an  officer  while 
on  leave  to  allowances  the  payment  of  which  was  conditioned 
upon  the  performance  of  some  particular  service,  such  as  pay- 
ment of  $100  a  year  as  acting  assistant  commissary  under  sec- 
tion 1261,  Revised  Statutes,  or  pay  for  exercising  a  higher 
command  under  section  7,  act  of  April  26, 1898  (30  Stat.,  365). 

The  10  per  centum  increase  on  pay  proper  being  allowed  by 
the  act  only  to  officers  serving  in  the  places  named  therein,  I 
am  of  the  opinion  that  an  officer  on  duty  in  one  of  the  places 
named  in  the  act,  who  is  relieved  from  duty  and  given  a  sick 
leave  or  an  ordinary  leave,  is  not  entitled  to  the  10  per  centum 
increase  in  computing  his  pay  after  the  date  on  which  he  leaves 
the  place  where  the  increased  pay  for  service  therein  is 
authorized  by  law. 

I  do  not  think,  however,  that  the  law  should  be  so  construed 
as  to  deprive  an  officer  on  leave  in  the  vicinity  of  his  station, 
and  in  a  place  where  the  10  per  centum  increase  is  authorized 
by  law,  of  his  right  to  the  increase,  as  his  expenses  continue 
and  he  is  available  for  service  in  said  place  on  the  instant  if 
his  services  should  be  required. 


THE  PURCHASE  OF  AETIOLES  TO  SELL  TO 
OFFICERS. 

The  purchase  of  provisions  to  sell  to  assistants  of  the  Coast  and  Geodetic 
Survey  who  receive  an  allowance  of  money  for  their  snbsistenoe, 
would  be  in  the  nature  of  an  advance  of  public  money  for  their  per- 
sonal benefit,  which  is  prohibited  by  section  8648,  Revised  Statutes. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Treasury, 
June  20, 1900.) 

By  your  reference  of  the  14th  instant  you  request  my 
decision  of  the  question  whether  you  are  authorized  to  pur- 
chase provisions,  stores,  and  outfits  for  assistants  of  the  Coast 
and  Geodetic  Survey  in  the  manner  and  for  the  purpose  indi- 
cated in  the  following  communication  of  the  acting  superin- 
tendent of  the  Survey: 

"I  have  the  honor  to  state  that  during  the  coming  season 
and  in  future  years  I  expect  to  send  several  parties  into 
Alaska,  Porto  Eico,  and  other  distant  parts  of  the  country  on 
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the  work  of  this  Survey,  and  that  these  parties  will  be  em- 
ployed in  regions  so  remote  from  trade  centers  as  to  require 
them  to  purchase  their  subsistence  supplies  and  stores  for  the 
season  before  leaving  the  outfitting  port,  and  to  carry  the 
same  with  them  to  their  fields  of  operation.  In  view  of  this  I 
have  to  request  you  to  grant  authority  to  each  assistant  who 
acts  as  chief  of  such  party  to  use  such  amount  of  the  public 
funds  in  his  hands  as  may  be  necessary  to  properly  supply 
his  party  with  provisions,  stores,  and  outfit  sufficient  to  sub- 
sist its  members  and  conduct  its  work  during  the  season. 
Reports  of  such  expenditures,  accompanied  by  duplicate  bills, 
are  to  be  made  to  me  at  the  time  of  purchase  by  each  chief  of 
party,  and  all  the  money  so  advanced  for  provisions  is  to  be 
reimbursed  from  the  subsistence  allowance  of  the  various 
members  of  the  party  as  the  supplies  are  consumed  by  them. 

"In  case  of  loss  by  fire,  shipwreck,  decay,  or  from  any  cause 
beyond  the  control  of  the  chief  of  party  in  charge  (except  use 
by  the  field  force  as  before  mentioned)  the  chief  of  party 
advancing  the  funds  shall  be  allowed  credit  on  proper  vouch- 
ers as  for  other  expenditures. 

"At  the  close  of  the  season  each  chief  of  party  who  has 
advanced  any  funds  under  this  provision  shall  render  a  full 
account  of  the  same  to  the  superintendent." 

By  the  regulations  for  the  Survey — paragraph  58— provision 
is  made  for  the  allowance  to  assistants  and  others  of  commu- 
tation of  subsistence  at  the  rate  of  $1.50  or  $2.50  per  day, 
according  to  the  character  of  work  on  which  they  are  engaged. 

It  is  understood  that  the  purchase  of  provisions,  stores,  and 
outfit  by  the  Department,  for  the  purpose  of  selling  them  at 
cost  to  the  assistants  for  their  subsistence,  is  contemplated, 
and  that  the  assistants  will  also  receive  the  allowance  of 
money  for  subsistence  which  is  provided  by  the  regulations. 

I  am  clearly  of  opinion  that  purchases  of  provisions,  etc, 
for  such  a  purpose  is  not  authorized.  The  appropriations  for 
the  Survey  are  made  for  necessary  expenses  connected  with 
the  work  to  be  done  by  the  Survey.  There  is  no  authority 
therein  for  the  purchase  of  provisions  or  other  property  to  be 
sold  to  assistants  or  others.  The  purchase  of  provisions,  etc., 
for  such  a  purpose  would  not  be  a  necessary  expense  of  the 
Survey,  but  would  be  in  the  nature  of  an  advance  of  public 
money  for  the  personal  benefit  of  the  assistants,  which  is 
expressly  prohibited  by  section  3648  of  the  Revised  Statutes. 
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VALUE  OF  BBEVIOB  PERFORMED  UNDER  A  PAROL 

CONTRACT. 

In  the  absence  of  other  evidence,  the  price  stipulated  in  a  parol  contract 
which  is  void  because  not  in  writing,  but  under  which  the  contractor 
has  performed  the  service  provided  for,  will  be  assumed  to  be  the 
value  of  the  service. 

(Decision  by  Acting  Comptroller  Mitchell,  June  217 1900.) 

The  Charleston  and  Savannah  Railroad  Company,  by  attor- 
neys, by  letter  filed  March  31, 1900,  appeals  from  the  action  of 
the  Auditor  of  the  War  Department  in  settlement  dated  Jan- 
uary 23, 1900,  disallowing  its  claim  of  $170,  for  rental  of  17 
passenger  coaches,  February  15  and  16, 1899,  at  $5  each  per 
day,  for  use  of  Third  Regiment,  United  States  Engineers. 

The  Auditor  disallowed  the  claim  for  reasons  as  follows: 

"This  claim  is  for  use  of  17  passenger  coaches  occupied  by 
the  Third  Regiment,  United  States  Engineers,  February  15  and 
16, 1899,  without  a  contract  or  agreement,  and  such  being  the 
case  it  is  considered  unliquidated  damages  which  the  Executive 
Departments  are  not  authorized  to  allow  or  pay." 

From  a  telegram  dated  Washington,  D.  C,  January  26, 1899, 
from  the  Quartermaster-General  United  States  Army  to  Cap- 
tain Willis,  quartermaster  at  Charleston,  S.  C,  it  appears  that 
the  Government  was  directing  a  shipment  of  troops  to  Cuba 
via  Charleston,  where  they  should  take  a  steamer. 

Quartermaster  Willis  makes  the  following  indorsement  on 
the  voucher  in  question : 

"Troops  came  here;  weather  was  wet  and  freezing;  used 
the  cars  instead  of  putting  them  in  camp,  keeping  them  near 
steamer,  and  paid  no  transfer  charges." 

Quartermaster  Willis,  in  a  letter  to  C.  S.  Gadsden,  of  the 
Plant  System,  dated  February  9, 1900,  says : 

"The  approved  bill,  $170,  is  correct  and  just  and  incurred 
by  my  order,  as  quartermaster  at  Charleston,  S.  C,  whose 
duty  was  to  provide  and  transport  troops  to  Cuba.  The  Third 
Engineers  arrived  here  at  night,  in  February,  1899;  ground 
was  frozen  stiff,  and  many  of  the  men  were  poisoned  by  eating 
canned  goods  on  the  trip  here  and  needed  medicines  and 
attention.  My  first  order  was  for  opiates  and  other  medicines, 
which  was  promptly  supplied  by  Dr.  Pankner.  I  declined  to 
allow  the  men  removed  from  the  car,  and  agreed  to  pay  $5  per 
day  per  car.  I  considered  for  the  good  of  the  service  and  due 
to  the  sick,  and  bill  $170  should  be  paid." 

The  quartermaster  states  that  the  bill  claimed  is  correct. 


Digitized  byLjOOQlC 


952  DECISIONS   OP   THE    COMPTROLLER. 

Claimant  contends  that,  having  furnished  the  coaches  under 
circumstances  stated  by  Captain  Willis,  at  an  agreed  price,  it- 
is  entitled  to  the  amount  claimed. 

Upon  the  facts  presented,  I  am  of  opinion,  and  so  decide, 
that  claimant  should  be  paid  the  value  of  the  use  of  its  pas- 
senger coaches  during  the  time  they  were  in  the  hands  and 
use  of  the  Government,  as  shown  above. 

It  is  clear  that  in  this  case  there  was  a  parol  agreement, 
made  and  understood  by  both  parties,  that  claimant  was  to  be 
paid  for  the  use  of  its  coaches  $5  per  day  per  car.  Although 
the  parol  agreement  may  not  be  binding  upon  the  Govern- 
ment, yet  having  been  performed  by  the  claimant  the  Govern- 
ment is  bound  to  pay  for  the  use  of  the  cars,  not  the  price 
stipulated  in  the  parol  agreement,  but  the  reasonable  value 
for  such  use.  (5  Oomp.  Dec.,  588.)  What  that  reasonable 
value  is,  is  a  matter  of  proof. 

In  the  case  of  Clark  v.  United  State*  (95  U.  S.,  539)  it  was 
held  that — 

"This  value,  in  the  absence  of  any  other  evidence  on  the 
subject,  may  be  fairly  assumed  at  what  was  stipulated  in  the 
parol  contract." 

The  standing  resolution  of  the  American  Railway  Associa- 
tion as  to  the  charge  for  rental  of  passenger  coaches  is  as 
follows: 

"Resolved,  That  the  Association  recommends  that  the  per 
diem  for  coaches,  chair  cars,  combination  passenger  cars,  or 
postal  cars,  hired  at  other  than  mileage  rates,  be  fixed  at  $5 
per  day  *  *  •  subject,  however,  to  agreement  between 
the  parties  interested." 

The  action  of  the  Auditor  is  not  approved. 

INCREASE  OF  PAY  PROPER  OP  OFFICERS  AND 
ENLISTED  MEN  ORDERED  TO  CHINA. 

Officers  and  enlisted  men  of  the  Army  serving  in  the  Philippines  who  have 
been  ordered  to  China  will  not  be  entitled  to  the  increase  of  pay 
proper  provided  by  the  act  of  May  26, 1900,  after  their  departure  from 
the  Philippines. 

{Acting  Comptroller  Mitchell  to  the  Secretary  of  War,  June , 

25,1900.) 
I  have,  by  your  direction,  a  letter  from  the  Paymaster-Gen- 
eral of  the  Army,  as  follows : 

"Referring  to  the  provision  of  the  act  of  May  26,  1900 
(Army  appropriation  bill),  for  the  payment  of  increased  pay  to 
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officers  and  enlisted  men  serving  in  Porto  Rico,  Cuba,  the 
Philippine  Islands,  Hawaii,  and  the  Territory  of  Alaska,  and 
to  yonr  decision  of  the  15th  instant,  in  which  it  is  held  that 
such  increase  could  be  allowed  only  for  service  in  the  places 
named,  decision  is  requested  whether  paymasters  will  be  war- 
ranted in  paying  said  increase  to  the  officers  and  enlisted  men 
of  the  troops  now  under  orders  (see  inclosed  copy  of  telegram) 
to  proceed  to  Taku,  China,  after  their  departure  from  the 
Philippines." 

The  telegram  referred  to  is  as  follows: 

u  Manila,  June  17, 1900. 
"Adjutant-General,  Washington: 

"  Ninth  Infantry,  Colonel  Liscum,  ordered  Taku  on  Logan; 
transportation  Port  Albert;  probably  start  24th;  typhoon 
delays  movement. 

"  MaoAbthur." 

The  act  of  May  26, 1900,  so  far  as  material,  provides — 

"  For  additional  twenty  per  centum  increase  on  pay  of  en- 
listed men,  four  million  five  hundred  and  twenty-four  thousand 
seven  hundred  and  fifteen  dollars:  Provided,  That  hereafter 
the  pay  proper  of  all  officers  and  enlisted  men  serving  in  Porto 
Rico,  Cuba,  the  Philippine  Islands,  Hawaii,  and  in  the  Territory 
of  Alaska  shall  be  increased  ten  per  centum  for  officers  and 
twenty  per  centum  for  enlisted  men  over  and  above  the  rates 
of  pay  proper,  as  fixed  by  law  in  time  of  peace." 

As  the  act  makes  no  provision  for  payment  of  the  increased 
pay  to  officers  and  enlisted  men  other  than  those  "  serving  in 
Porto  Bico,  Cuba,  the  Philippine  Islands,  Hawaii,  and  in  the 
Territory  of  Alaska,"  I  am  of  the  opinion  that  the  act  does  not 
authorize  payment  of  said  increased  pay  to  the  officers  and 
enlisted  men  under  orders  to  proceed  to  Taku,  China,  after  their 
departure  from  the  Philippines. 


THE  AUTHOEITY  OP  HEADS  OF  DEPARTMENTS  TO 
SETTLE  UNLIQUIDATED  CLAIMS. 

The  work  to  be  done  under  a  contract  having  been  suspended  indefinitely 
by  the  head  of  a  Department,  he  is  authorized  to  settle  with  the  con- 
tractor for  the  damages  arising  from  such  breach  of  the  contract,  and 
the  payment  of  the  amount  so  agreed  upon  is  authorized. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Treasury, 
June  25, 1900.) 

In  yonr  communication  of  the  14th  instant  you  say: 

On  March  20, 1900,  this  Department  accepted  the  proposal 
of  Messrs.  Lawrence  Biggs  &  Co.,  in  amount  $1,050,  for  repairs 
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to  wharf,  etc.,  at  the  Tortngas  Quarantine  Station,  and  under 
date  of  May  22,1900,  this  Department  notified  said  contractors 
that  because  of  the  contemplated  abandonment  of  Dry  Tortngas 
as  a  quarantine  station  said  repairs  were  suspended  indefi- 
nitely, and  that  the  contract  was  therefore  revoked. 

"No  work  appears  to  have  been  performed  by  the  contract- 
ors at  said  station  up  to  the  date  of  the  revocation  of  this  con 
tract,  but  they  claim  to  have  devoted  some  time  to  the  matter; 
to  have  completed  arrangements  for  the  supply  of  certain 
materials,  and  the  performance  of  certain  labor;  for  freight 
charges  on  materials  from  New  York,  N.  Y.,  and  Key  West, 
Fla.,  etc.j  and  they  now  offer  to  accept  for  the  same  and  of 
their  anticipated  profits  the  sum  of  $320,  in  settlement  of  their 
claims  under  said  contract  and  its  breach. 

"It  has  been  suggested  that  if  an  amount  can  be  mutually 
agreed  upon  between  this  Department  and  the  contractors  in 
full  settlement  of  their  said  claim,  that  the  damages  can  be 
treated  as  liquidated,  and  in  view  of  the  opinion,  dated  July 
26, 1800,  of  the  First  Comptroller,  and  the  opinion,  dated  April 

12. 1899,  of  the  Attorney-General  (XXII  Op.  Att.  Gen.,  437), 
this  Department  has  the  honor  to  request  an  expression  of 
your  opinion  whether  payment  may  be  legally  made  from  the 
appropriation  '  Repairs  and  preservation  of  public  buildings, 
1900' — out  of  which  the  work,  if  completed,  would  have  been 
paid — of  such  amount  as  may  be  mutually  agreed  upon,  in  full 
settlement  of  all  claims  on  account  of  said  contract  and  its 
breach.* 

The  contract  in  question  is  not  submitted  with  your  commu- 
nication, but  it  is  understood  that  the  Government,  on  March 

20. 1900,  entered  into  a  contract  with  Messrs.  Lawrence  Higgs 
&  Oo.  for  repairs  to  a  wharf,  etc.,  at  the  Tortngas  Quaran- 
tine Station,  and  that  under  date  of  May  22, 1900,  your  Depart- 
ment notified  the  contractors  that  the  work  contemplated  by 
said  contract  was  suspended  indefinitely,  and  that  the  contract 
was  revoked.  The  question  presented  is  whether  the  Secre- 
tary of  the  Treasury  and  said  contractors  may  now  make  a 
settlement  of  all  claims  of  said  contractors  on  account  of  said 
contract  and  its  abandonment  as  above  stated,  and  whether 
payment  may  be  made  from  the  appropriation  "Repairs  and 
preservation  of  public  buildings,  1900,"  of  such  amouut  as 
may  be  agreed  upon  by  the  Secretary  and  the  contractors  in 
full  settlement  of  said  claim.  The  Secretary  had  the  right  to 
abandon  the  contract  in  question  and  to  decline  to  perform  it 
if  he  deemed  that  the  public  interest  so  required ;  but  if  he  did 
so  because  the  public  interest  so  required  it,  and  not  from  any 
failure  or  default  of  the  contractors,  such  abandonment  would 
not  discharge  the  obligation  of  the  Government  to  respond  to 
the  contractors  for  proper  compensation  for  said  breach. 
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In  the  case  of  United  States  v.  Corliss  Engine  Company  (91 
17.  S.,  321)  the  Secretary  of  the  Navy  had  entered  into  con- 
tracts for  engines  and  machinery  for  the  Navy,  bat  before  the 
work  specified  in  the  contracts  w*s  completed  the  Secretary 
suspended  the  further  performance  of  the  work.  In  settlement 
of  the  Government's  liability  under  the  contracts  claimant 
made  a  proposition  either  to  take  all  the  machinery  and 
receive  $150,000,  or  deliver  the  engines  and  machinery  in  their 
incomplete  condition  to  the  Government  for  9259,068.  The 
Secretary  accepted  the  latter  proposition  and  gave  claimant  a 
certificate  for  $259,068.  The  Supreme  Court  held  that  the 
Secretary  had  the  power  to  make  such  settlement  and  that  the 
same  was  valid  and  binding.  In  the  course  of  the  decision,  in 
speaking  of  the  powers  of  a  Secretary,  the  court  said: 

"As  in  making  the  original  contracts  he  must  agree  upon 
the  compensation  to  be  made  for  their  entire  performance,  it 
would  seem  that  when  those  contracts  are  suspended  by  him 
he  must  be  equally  authorized  to  agree  upon  the  compensation 
'for  their  partial  performance." 

1  can  see  no  difference  in  principle  between  the  question 
decided  in  the  case  just  cited  and  the  question  you  present. 
(See  also  22  Op.  Att.  Gen.,  437.) 

I  am  of  opinion  and  so  decide  that  the  Secretary  of  the 
Treasury  has  the  power  to  make  settlement  with  Messrs.. 
Lawrence  Higgs  &  Go.  of  their  claim  for  revocation  by  the 
Secretary  of  their  said  contract,  and  the  appropriation  "  Re- 
pairs and  preservation  of  public  buildings,  1900,"  act  of 
March  3, 1899  (30  Stat.,  1077),  which  provides  specifically  for 
repairs  and  preservation  of  quarantine  stations,  is  applicable 
for  payment  of  the  amount  agreed  upon  between  the  Secretary 
and  said  contractors  in  full  settlement  of  said  claim. 


MEDICINES  FOR  CIVIL  EMPLOYEES. 

In  the  absence  of  any  provision  in  the  contract  of  employment  or  the  reg- 
ulations of  the  Department  for  supplying  medicines  to  civil  employees, 
the  use  for  such  purpose  of  an  appropriation  whioh  does  not  make 
provision  therefor  is  unauthorized. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Interior,  June 

25, 1900.) 

I  have  received  by  reference  from  yon  a  letter  addressed  to 
yon  by  the  Director  of  the  Geological  Survey  on  the  31st  ultimo, 
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in  which  he  asks  authority  to  purchase  medical  supplies  for 
use  of  the  parties  of  the  Survey  engaged  in  field  work  in  Alaska, 
You  ask  for  a  decision — 

"  whether  medicines  and  other  necessary  supplies  can  be  pur- 
chased for  the  use  of  the  employees  of  the  Geological  Survey, 
engaged  in  the  investigation  of  the  mineral  resources  of  Alaska, 
from  the  appropriation  for  that  purpose  (30  Stat,  622)." 

The  appropriation  is  as  follows: 

"  For  continuation  of  the  investigation  of  the  coal  and  gold 
resources  of  Alaska,  Ave  thousand  dollars." 

If  the  expense  is  a  proper  one  against  the  United  States,  it 
is  this  appropriation  which  alone  could  be  used,  but  your  ques- 
tion, I  assume,  has  reference  to  the  legality  of  the  expense 
itself  rather  than  to  the  particular  appropriation  to  which  it  is 
chargeable. 

So  considered  I  have  grave  doubts  as  to  the  use  of  the  appro- 
priation for  the  object  stated.  It  is  true  that  an  express  pro- 
vision is  not  necessary  for  every  item  of  expenditure  under  dis- 
appropriation. Where  an  appropriation  is  made  for  a  specific 
object,  it  by  implication  confers  authority  to  incur  expenses 
which  are  necessary  to  its  execution,  or  appropriate  or  inci- 
dent thereto,  unless  there  is  another  appropriation  which 
makes  more  specific  provision  for  such  expenditures,  or  unless 
they  are  prohibited  by  law.  (2  Comp.  Dec,  592 ;  4  td.,  24, 478; 
6  id.,  90.)  On  the  other  hand,  an  express  prohibition  is  not 
necessary  to  make  an  expenditure  unlawful.  Section  3678  of 
the  Revised  Statutes  provides  that — 

"All  sums  appropriated  for  the  various  branches  of  expendi- 
ture in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  they  are  respectively  made,  and  for  no  others." 

Hence  the  use  of  an  appropriation  for  an  expense  not  con- 
templated therein  is  as  illegal  as  if  the  expense  were  expressly 
forbidden  by  statute.  Again,  the  desirability  or  necessity  of 
a  thing  does  not  justify  the  use  of  an  appropriation  made  for 
some  other  specific  object  or  purpose.  The  question  then 
resolves  itself  into  the  general  one,  whether  medicines  and 
medical  supplies  may  be  purchased  for  use  of  officers  and 
employees  of  the  Government  from  an  appropriation  which 
does  not  specifically  provide  for  such  purchase. 

It  has  been  held  with  substantial  uniformity  by  the  account- 
ing officers  that  there  is  no  authority  of  law  to  furnish  medi- 
cines or  medical  attendance  to  civilian  officers  or  employees  of 
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the  Government  except  in  oases  where  the  contract  of  employ- 
ment provides  for  the  same  or  where  some  existing  regulation 
of  the  department  for  which  the  service  is  rendered  makes  the 
furnishing  of  such  supplies  or  attendance  a  part  of  the  contract 
of  employment.  (1  Oomp.  Dec. ,  62. )  For  other  cases  differing 
in  circumstances  but  similar  in  principle  see  1  id.,  181;  2  id., 
347,  585;  5  td.,  913.    In  the  last  case  cited  it  was  said: 

"Persons  in  the  employ  of  the  Government  in  a  civil  capacity 
who  become  ill  or  incapacitated  while  in  the  performance  of 
duty  through  an  accident  can  have  no  claim  on  the  United 
States  for  any  expenses  incurred  for  the  purchase  of  medicines 
or  for  the  services  of  nurse  or  attendant." 

I  do  not  understand  that  any  contract  has  been  made  with 
those  employees  of  the  Geological  Survey  whose  rate  and  man- 
ner of  compensation  it  is  within  your  discretion  to  fix,  to  fur- 
nish medicines  or  medical  supplies,  or  that  any  regulation  of 
the  Survey  makes  the  furnishing  of  such  supplies  a  part  of  their 
contract  of  employment,  and  in  the  absence  of  such  contract 
or  regulation,  and  following  the  precedents  of  this  office,  I 
must  hold  that  any  payment  to  them  or  expense  incurred  on 
their  account  in  such  a  purely  personal  matter  would  be  in 
the  nature  of  a  gratuity,  and  illegal. 


THE  ERECTION  OF  PUBLIC  BUILDINGS  ON  INDIAN 
RESERVATIONS. 

The  erection  on  the  Pipestone  Indian  Reservation,  which  is  the  property 
of  the  Yankton  tribe  of  Sionx  Indians,  of  the  school  buildings  pro- 
vided by  the  acts  of  July  1, 1898,  and  March  1,  1899,  is  authorized  by 
said  acts,  and  section  366,  Revised  Statutes,  is  not  applicable  thereto. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Interior^ 
June  25, 1900.) 

I  have  received  your  letter  of  the  4th  instant  requesting  my 
decision  upon  the  question  as  to  whether  the  appropriations 
found  in  the  acts  of  July  1, 1898  (30  Stat,  589),  and  March  1, 
1899  (30  Stat,  944),  providing  for  the  erection  of  new  build- 
ings on  the  Pipestone  Reservation  for  the  Indian  school  at 
Pipestone,  Minn.,  can  be  used  without  further  legislation  in 
view  of  the  provisions  of  section  355,  Revised  Statutes. 

That  section  provides: 

"No  public  money  shall  be  expended  upon  any  site  or  land 
purchased  by  the  United  States  for  the  purposes  of  erecting 
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thereon  any  armory,  arsenal,  fort,  fortification,  navy-yard, 
custom-house,  light-house,  or  other  public  building  of  any  kind 
whatever  until  the  written  opinion  of  the  Attorney-General 
shall  be  had  in  favor  of  the  validity  of  the  title,  nor  until  the 
consent  of  the  legislature  of  the  State  in  which  the  land  or 
site  may  be  to  such  purchase  has  been  given." 

The  act  of  July  1, 1898,  supra,  provides: 

u  For  support  and  education  of  one  hundred  and  twenty-five 
Indian  pupils  at  the  Indian  school,  Pipestone,  Minnesota,  at- 
one hundred  and  sixty-seven  dollars  per  annum  each,  twenty 
thousand  eight  hundred  and  seventy-five  dollars;  for  pay  of 
superintendent  at  said  school,  one  thousand  two  hundred  dol- 
lars; for  a  new  stone  building,  twenty -five  thousand  dollars; 
for  general  repairs  and  improvements,  two  thousand  dollars; 
in  all,  forty-nine  thousand  and  seventy-five  dollars.7' 

The  act  of  March  1,  1899,  supra,  contains  the  following 
proviso: 

"Provided,  That  the  sum  of  twenty-five  thousand  dollars 
appropriated  for  a  new  stone  building  by  the  Indian  appropri- 
ation act  of  eighteen  hundred  and  ninety-nine  may  be  nsed  for 
the  erection  of  one  or  more  buildings,  in  the  discretion  of  the 
Secretary  of  the  Interior,  and  so  much  of  said  sum  as  is  not 
expended  during  the  fiscal  year  eighteen  hundred  and  ninety- 
nine  is  hereby  appropriated  for  that  purpose;  in  all,  thirty-two 
thousand  five  hundred  and  fifty  dollars." 

If  this  were  an  ordinary  case  providing  for  the  erection  of 
school  buildings  upon  an  Indian*reservation  where  the  ultimate 
fee  to  the  land  is  held  by  the  United  States,  the  Indians  having 
the  right  of  occupancy  only,  I  should  h  ave  no  difficulty  in  reach- 
ing the  conclusion  that  neither  section  355,  Revised  Statutes, 
nor  the  general  law  which  prohibits  the  expenditure  of  public 
money  on  private  property,  would  apply.  The  peculiar  rela- 
tions existing  between  the  United  States  and  the  Indians  and 
the  practice  of  perhaps  one  hundred  years  would  justify  me 
in  holding  that  the  law  above  mentioned  would  not  apply  so 
as  to  prohibit  the  expenditure  of  proper  appropriations  upon 
an  Indian  reservation  where  the  ultimate  fee  to  the  land  is  in 
the  United  States. 

The  case  now  before  me  differs  in  a  material  respect  from 
any  other  to  which  my  attention  has  been  invited. 

The  title  to  the  land  included  in  this  reservation  had  for 
some  time  been  in  dispute  between  the  United  States  and  the 
Indians;  therefore,  in  order  to  settle  the  matter,  it  was  pro- 
vided in  article  16  of  an  agreement  between  them,  dated 
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December  31, 1892,  and  ratified  by  Congress  August  15, 1894 

(28  Stat.,  317),  that— 

"If  the  Government  of  the  United  States  questions  the 
ownership  of  the  Pipestone  Reservation  by  the  Yankton  tribe 
of  Sioux  Indians,  under  the  treaty  of  April  19, 1858,  including 
the  fee  to  the  land  as  well  as  the  right  to  work  the  quarries, 
the  Secretary  of  the  Interior  shall  as  speedily  as  possible  refer 
the  matter  to  the  Supreme  Court  of  the  United  States,  to  be 
decided  by  that  tribunal.  And  the  United  States  shall  fur- 
nish, without  cost  to  the  Yankton  Indians,  at  least  one  com- 
petent attorney  to  represent  the  interests  of  the  tribe  before 
tbe  court. 

14  If  the  Secretary  of  the  Interior  shall  not,  within  one  year 
after  the  ratification  of  this  agreement  by  Congress,  refer  the 
question  of  the  ownership  of  the  said  Pipestone  .Reservation 
to  the  Supreme  Court,  as  provided  for  above,  such  failure  upon 
his  part  shall  be  construed  as,  and  shall  be,  a  waiver  by  the 
United  States  of  all  rights  to  tbe  ownership  of  the  said  Pipe- 
stone Reservation,  and  the  same  shall  thereafter  be  solely  the 
property  of  the  Yankton  tribe  of  the  Sioux  Indians,  includ- 
ing the  fee  to  the  land." 

The  question  of  the  ownership  of  said  reservation  not 
having  been  referred  to  the  Supreme  Court  as  provided  in  the 
agreement,  the  land  in  question  became  the  sole  property  of 
the  Yankton  tribe  of  Sioux  Indians,  including  the  fee  to  the 
land.  The  act  of  June  7, 1897  (30  Stat,  87),  recognizes  the 
Indian  ownership  of  this  land  by  providing  that — 

"The  Secretary  of  the  Interior  is  directed  to  negotiate 
through  an  Indian  inspector  with  the  Yankton  tribe  of  Indians 
of  South  Dakota  for  the  purchase  of  a  parcel  of  land  near 
Pipestone,  Minn.,  on  which  is  now  located  an  Indian  industrial 
school." 

Under  the  authority  of  this  act  an  agreement  has  been 
made  with  the  Indians  for  the  sale  of  this  reservation,  but  the 
same  has  not  been  ratified  by  Congress  and  therefore  it  is  not 
yet  effective. 

If  this  were  a  case  contemplating  an  expenditure  of  public 
money  for  the  erection  of  buildings  on  private  property  of 
white  citizens,  I  should  feel  compelled  to  decide  that  it  could 
not  be  legally  done  without  more  specific  authority  from  Con- 
gress or  a  compliance  with  tbe  provisions  of  section  355, 
Revised  Statutes,  and  the  general  law.  This  case,  however, 
arises  in  dealings  with  Indians  who  are  the  wards  of  the 
Nation,  and  for  whom  the  Government  is  annually  making 
gratuitous  appropriations  for  their  support  and  education. 
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These  appropriations  are  naked  gifts  to  the  Indians.  The 
same  acts  which  make  the  appropriations  for  new  buildings 
make  large  appropriations  for  the  support  of  the  school  on  the 
reservation,  and  as  the  funds  provided  for  the  support  of  the 
school  is  a  gift  it  may,  with  some  show  of  reason,  be  contended 
that  it  was  the  intention  of  Congress  that  the  provisions  for 
new  buildings  should  be  considered  as  a  gift,  and  that  the 
money  should  be  expended  on  the  land  known  to  belong  to 
the  Indians  in  fee.  The  question  is  not  free  from  doubt,  but 
as  an  adverse  decision  would  delay  the  erection  of  the  build- 
ings which  Congress  has  twice  authorized,  and  may  possibly 
defeat  the  intention  of  that  body,  I,  with  some  hesitation, 
decide  that  the  money  may  be  expended  in  the  erection  of  the 
buildings  provided  for. 


PAT  OF  REAR-ADMIRALS  OF  THE  NAVY  OF  THE 
NINE  LOWER  NUMBERS  OF  THAT  GRADE. 

The  provision  in  section  7  of  the  Navy  personnel  act  of  March  3,  1899 
that  "each  rear-admiral  embraced  in  the  nine  lower  numbers  of  that 
grade  shall  receive  the  same  pay  and  allowances  as  are  allowed  a 
brigadier-general  in  the  Army"  is  more  specific  than  the  provision  in 
section  13  of  that  act,  that  commissioned  officers  of  the  line  shall 
receive  the  same  pay  and  allowances  as  officers  of  corresponding  rank 
in  the  Army,  and  is  therefore  controlling. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  War,  June  267 

1900.) 

I  have,  by  your  reference  with  request  for  my  consideration 
and  decision  in  the  premises,  a  letter  dated  Jane,  1900,  to  this 
office  from  Rear- Admiral  Silas  W.  Terry,  United  States  Navy, 
relative  to  his  rate  of  pay  since  promotion  to  the  grade  of  rear- 
admiral.  I  quote  his  letter,  so  far  as  material  to  show  his 
position  and  his  reasons  therefor,  as  follows: 

"  Since  my  promotion  to  the  grade  of  rear-admiral,  March  29, 
1900, 1  have  received  only  the  pay,  less  15  per  cent,  of  a  briga- 
dier-general of  the  Army.  As  I  believe  this  to  be  contrary  to 
the  provisions  of  the  act  entitled  'An  act  to  reorganize  and 
increase  the  efficiency  of  the  personnel  of  the  Navy,  approved 
March  3, 1899,'  I  beg  the  privilege  of  submitting  for  your  con- 
sideration a  brief  argument  in  support  of  the  claim  I  shall  pre- 
sent. 

"  Section  7  of  the  personnel  act  prescribes  the  numbers  com- 
posing the  several  grades  of  the  line  of  the  Navy  as  follows: 

'•'The  active  list  of  the  line  of  the  Navy  as  constituted 
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by  section  1  of  this  act  shall  be  composed  of  18  rear-admirals 
•  #  •  Provided,  That  each  rear-admiral  embraced  in  the 
nine  lower  numbers  of  that  grade  shall  receive  the  same  pay 
and  allowance  as  are  now  allowed  a  brigadier-general  in  the 
Army.' 

"  This  clause  established  a  rate  of  pay  for  these  officers  which 
became  operative  at  once — viz,  on  and  after  March  3, 1899 — 
but  the  rank  of  no  rear-admiral  was  assimilated  to  that  of  a 
brigadier-general  by  this  law. 

"  Some  four  months  later,  however,  section  13  of  the  same 
law  became  operative  and  is  in  the  following  language: 

"'Sec.  J 3.  That  from  and  after  June  thirtieth,  eighteen 
hundred  and  ninety-nine,  commissioned  officers  of  the  line  of 
the  Navy  and  of  the  Medical  and  Pay  Corps  shall  receive  the 
same  pay  and  allowances,  except  forage,  as  are  or  may  be  pro- 
vided by  or  in  pursuance  of  law  for  the  officers  of  correspond- 
ing rank  in  the  Army,  provided,  that  such  officers  when  on 
shore  shall  receive  the  allowances,  but  fifteen  per  cent  less  pay 
than  while  on  sea  duty.' 

"  The  question  I  desire  to  present,  then,  is,  Does  not  section 
13  supersede  and  abrogate  the  proviso  of  section  7  fixing  the 
pay  of  the  rear-admirals  embraced  within  the  nine  lower  num- 
bers of  that  grade!  To  my  mind  there  is  no  doubt  that  it  does. 
The  language  of  section  13  is  plain,  unambiguous,  and  compre- 
hensive. As  no  officers  are  excepted,  all  commissioned  officers 
of  the  line  should  be  included  in  its  provisions.  It  practically 
is  a  later  law  than  section  7,  and  it  establishes  a  rate  of  pay 
for  the  commissioned  officers  of  the  line  dependent  upon  corre- 
sponding rank  hi  the  Army. 

"  It  is  pertinent  to  say  the  Comptroller,  by  his  decision  given 
in  a  letter  to  Paymaster  L.  Hunt,  U.  S.  >«.,  under  date  of  April 
29, 1899,  in  reply  to  the  question  as  to  what  rate  of  pay  Rear- 
Admirals  Fred  Rodgers,U.  S.  K,  and  F.  J.  Higginson,U.  S.  N., 
should  receive,  held  that  the  rear-admirals  embraced  in  the 
nine  lower  numbers  were  included  in  the  provisions  of  section 
13  so  far  as  to  make  the  proviso  applicable,  but  denies  them  tbe 
pay  provided  for  by  that  section.  This  seems  a  strained  inter- 
pretation to  me,  for  if  the  section  is  applicable  at  all  it  is  appli- 
cable in  its  entirety.  This  being  so,  to  determine  the  proper 
pay  for  the  nine  lower  rear-admirals,  excluded  now  by  the  Comp- 
troller's ruling  from  the  benefits  of  section  13,  it  is  only  neces- 
sary to  ascertain  the  rank  in  the  Army  corresponding  with 
rear  admiral. 

"  By  reference  to  section  1466  of  the  Revised  Statutes  this 
question  is  settled  conclusively  in  the  following  language: 

"'  Section  1466.  The  relative  rank  between  officers  of  the 
Navy,  whether  on  the  active  or  retired  list,  and  officers  of  the 
Army  shall  be  as  follows,  lineal  rank  only  being  considered; 

"•The  Vice- Admiral  shall  rank  with  the  Lieutenant-General, 
real-admirals  with  major-generals,  commodores  with  brigadier- 
generals.' 
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"Section  7  of  the  personnel  act  abolishes  the  grade  of  com- 
modore on  the  active  list,  and  since  the  law  became  effective 
there  has  been  no  officer  on  the  active  list  whose  rank  corre- 
sponds with  that  of  brigadier-general. 

"All  rear-admirals  are  commissioned  officers  of  the  line,  all 
have  identical  commissions,  all  are  assignable  to  the  same 
duties,  all  wear  identical  uniforms,  all  receive  the  same  honors, 
and  I  maintain  that  Congress  enacted  that  after  Jnne  30, 
1899,  all  should  receive  the  same  pay." 

He  then  proceeds  to  quote  from  certain  decisions  of  the 
Supreme  Court  in  support  of  the  doctrine — the  correctness  of 
which  is  readily  conceded — that  the  practice  of  a  Department, 
however  long  continued,  must  yield  to  the  clear  provisions  of 
law,  and  concludes  as  follows: 

"Believing  that  the  statute  clearly  provides  that  I  shall 
receive  the  pay  of  a  major-general,  which  is  the  rank  in  the 
Army  corresponding  to  my  own,  I  respectfully  request  a  recon- 
sideration of  the  question  in  the  hope  that  the  Comptroller  will 
allow  the  correctness  of  my  claim,  and  authorize  the  paymaster 
of  this  station  to  pay  me  accordingly." 

In  the  decision  of  this  office  of  April  29, 1899  (5  Comp.  Dec, 
750),  to  which  reference  is  made,  it  was  definitely  held  that 
the  rear-admirals  constituting  the  nine  lower  numbers  of  that 
grade  were  entitled  from  the  date  of  the  approval  of  the  Navy 
personnel  act  to  the  pay  then  received  by  a  brigadier-general 
of  the  Army,  and  that  they  came  within  the  operation  of  sec- 
tion 13  of  the  act  to  the  extent  that  they  were  subject  to  a 
reduction  in  their  pay  of  15  per  cent  for  shore  service. 

It  is  now  asked  that  this  office  hold  that  after  June  30, 1899, 
said  rear-admirals  come  within  the  operation  of  section  13,  pro- 
viding that  officers  of  the  line  shall  receive  the  pay  and  allow- 
ances, with  certain  exceptions,  of  officers  of  corresponding 
rank  in  the  Army;  or,  in  other  words,  as  all  rear-admirals  cor- 
respond in  rank  to  a  major-general  of  the  Army,  they  should 
after  that  date  have  their  pay  determined  by  the  pay  of  a 
major-general  and  not  by  the  pay  of  a  brigadier-general. 

To  adopt  the  rule  contended  for  would  necessarily  mean  that 
section  13  also  supersedes  the  other  portions  of  section  7  pro- 
viding for  special  rates  of  pay  for  other  officers  of  the  Navy 
besides  the  nine  lower  rear-admirals,  including  the  chiefs  of 
bureaus  in  the  Navy  Department. 

The  question  is,  therefore,  one  of  considerable  importance; 
but  I  do  not  think  it  is  difficult  of  solution.  The  general  rule  in 
interpreting  statutes  is  to  determine  what  was  the  intention 
of  the  legislature  in  enacting  the  laws  under  consideration*    It 
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is  hardly  to  be  supposed  that  Congress  would  enact  two  pro- 
visions in  different  parts  of  the  same  act,  one  of  which  should 
abrogate  another  and  render  it  wholly  nail  and  void.  The  two 
are  rather  to  be  construed  together,  if  such  construction  is 
possible  according  to  any  known  rules  of  interpretation. 

It  is  a  rule  well  established  that  a  general  law  will  not 
repeal  special  acts  or  particular  provisions  of  law  relating  to 
special  cases  unless  the  intention  to  do  so  is  expressed  or  is 
clearly  implied.  (Black  on  Int.  of  Laws,  pp.  116  and  118;  Am. 
and  Eng.  Enc.  of  Law,  vol.  23,  p.  422,  and  cases  cited.)  It 
was  accordingly  held  that  the  Superintendent  of  the  Naval 
Academy,  though  performing  shore  service,  should  continue 
to  receive  sea  pay  in  accordance  with  the  terms  of  a  special 
act,  although  general  laws  had  subsequently  been  passed  from 
time  to  time  fixing  the  pay  of  all  officers  of  the  Navy  when  on 
shore  duty,  and  in  some  cases  repealing  all  laws  in  conflict 
therewith.  (Decision  to  the  Auditor  for  the  Navy  Department 
of  May  19, 1900.) 

Applying  this  principle,  the  supposed  inconsistency  between 
the  two  provisions  found  in  sections  7  and  13,  respectively,  dis- 
appears. The  more  general  provisions  of  section  13  do  not 
repeal  the  special  provision  contained  in  section  7  of  the  act 
fixing  the  pay  of  rear-admirals  of  the  nine  lower  numbers, 
although  taking  effect  at  a  later  date  and  having  in  some 
respects  the  attributes  of  a  statute  subsequently  passed. 
Bear- Admiral  Terry,  while  one  of  the  nine  lower  numbers  of 
that  grade,  should  have  his  pay  computed  with  reference  to 
the  pay  of  a  brigadier-general  and  not  with  reference  to  the 
pay  of  a  major-general  of  the  Army. 


MILEAGE    OR    ACTUAL    EXPENSES    OF    A    FIELD 
DEPUTY  MARSHAL  FOR  SERVING  A  SUBPCENA. 

A  field  deputy  marshal  is  not  entitled,  for  the  same  trip,  to  mileage  for 
travel  in  going  to  serve  a  subpoena  and  also  to  actual  expenses  for 
travel  in  returning  to  his  official  station  or  to  the  place  from  which 
service  was  begun ;  but  he  must  elect  whether  he  will  receive  mileage 
for  going  only,  or  actual  expenses  for  the  entire  travel  in  going  and 
returning. 

(Acting  Comptroller  Mitchell  to  United  States  marshal,  Staunton, 
Va.,  June  27,  1900.) 

I  have  received  your  letter  of  16th  instant,  inclosing  voucher 
of  Deputy  Gravely  for  serving  subpoena  issued  by  clerk  of 
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united  states  court  at  Danville,  va.,  returnable  to  Danville, 
that  being  the  official  headquarters  of  said  deputy. 

The  facts  are  that  the  deputy  traveled  from  Danville  to  the 
places  shown  in  the  account  and  returned  to  Danville  with 
the  subpoenas,  where  he  made  his  returns. 

The  questions  submitted  by  you  are  as  follows: 

"  In  your  decision  of  May  28,  1900,  In  re  v.  J.  Fagin,  you 
state  that  'it  is  nevertheless  to  be  understood  that  hereafter, 
in  cases  of  service  of  such  writs,  mileage  is  allowable  to  the 
place  of  service  thereof,  and  where  actual  expenses  are  claimed 
in  lieu  of  mileage  they  are  to  include  those  necessary  to  return 
to  the  place  from  which  the  service  was  begun  or  the  official 
station  of  the  deputy  making  such  service,  and  there  is  no 
longer  any  necessity  for  travel  to  return  such  writs  at  the 
place  where  issued  or  made  returnable,  but  such  return  may 
be  made  in  the  manner  recognized  under  the  former  practice 
of  the  accounting  officers.7 

"The  case  referred  to  by  you  as  'such  writs'  was  for  travel 
from  Steubenvilie,  Ohio,  to  St.  Louis,  whence  the  writ  issued, 
the  deputy  claiming  travel  to  the  place  of  the  return  of  the 
writ  (St.  Louis). 

"Do  I  understand  that  now,  since  the  rendering  of  the 
decision  in  the  Fagin  case,  mileage  can  not  be  allowed  to  a 
deputy  returning  a  writ  to  the  place  of  its  return,  even  though 
the  deputy  does  make  the  travel  to  the  place  of  the  return  of 
the  writ?  This  deputy  was  going  back  to  Danville  anyhow, 
and  he  simply  carried  the  subpoenas  back  with  him.  Under 
5  Comp.  Dec.,  935,  he  would  have  been  allowed  his  return  mile- 
age. How  far  has  that  decision  been  changed  by  your  deci- 
sion of  May  28, 1900?  Can  a  deputy  now  receive  return  mile- 
age under  any  circumstances?  Does  your  decision  of  May 
28,  1900,  mean  that  he  can  not  have  such  return  mileage,  but 
must  take  actual  expenses  returning? 

"If  the  deputy  is  allowed  to  charge  mileage  going  and 
expenses  returning  on  the  account  inclosed,  will  this  not  be  in 
direct  conflict  with  your  decisions  of  November  15, 1899,  and 
March  17, 1900,  In  re  Jiryan,  wherein  it  is  stated  that  a  deputy 
can  not  charge  mileage  going  aud  expenses  returning? 

"  Or  do  I  understand  that  the  decision  of  May  28,  1900,  In 
re  Fagin,  overrules  the  two  last  above-named  decisions V9 

Under  the  Fagin  decision,  the  deputy  making  the  service 
you  mention  is  entitled  to  mileage  from  his  official  station  (and 
whether  his  official  station  is  at  the  place  where  the  writ  is 
issued  or  some  other  point  is  immaterial)  to  the  place  of  service 
only,  but  he  would  not  be  entitled  to  mileage  for  returning  to 
his  station. 

In  the  case  just  mentioned,  if  actual  expenses  should  be 
claimed  in  lieu  of  mileage,  they  would  include  actual  and  neces- 
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sary  expenses  from  the  official  statiou  to  the  place  of  making 
service  and  bis  return  to  his  official  station.  The  deputy  is 
entitled  to  mileage  under  the  rule  as  stated,  or  he  is  entitled 
to  actual  expenses  under  the  rule  as  stated,  and  is  entitled  go 
claim  under  one  rule  or  the  other,  but  can  not  claim  part  under 
one  and  part  under  the  other.  (29  Stat.,  182;  see  1  Gomp. 
Dec,  128.) 

COMMUTATION  OF  TRAVELING  EXPENSES. 

The  act  of  March  3, 1875,  which  provides  that  "only  actual  traveliug  ex- 
penses shall  be  allowed  to  any  person  holding  employment  or  appoint- 
ment nnder  the  United  8tates,"  except  as  therein  provided,  prohibits 
an  allowance  as  compensation  which  is  in  the  nature  of  commutation 
of  traveling  expenses. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  Agriculture, 
June  27, 1900.) 

I  have  received  your  letter  of  the  18th  instant,  as  follows: 

"In  view  of  the  provision  contained  in  the  act  of  March  3, 
1875  (18  Stat.,  452),  that  'only  actual  traveling  expenses  shall 
be  allowed  to  any  person  holding  employment  or  appointment 
uuder  the  United  States,'  etc.,  1  shall  esteem  it  a  favor  to  be 
advised  by  you  whether  the  head  of  a  department  may  employ 
a  person  to  be  paid  from  a  'lump  sum'  appropriation  a  com- 
pensation that  will  include  expenses  for  travel;  that  is  to  say, 
may  a  salary  be  fixed  upon  an  understanding  that  its  recipient 
shall  perform  official  travel  entirely  at  his  own  expense! 

"In  the  decision  rendered  by  Acting  Comptroller  Mitchell, 
February  10,  1898  (4  Comp.  Dec.,  424),  the  authority  of  the 
appointing  power  is  stated  thus: 

'"The  power  of  an  executive  officer  to  fix  compensation 
implies  authority  to  fix  the  same  within  reasonable  limits,  and 
to  attach  reasonable  conditions  to  its  receipt.  It  is  a  power  to 
make  a  contract.  Under  that  power  an  agreement  can  be  made 
to  subsist  an  officer  or  employee  while  in  the  discharge  of  his 
duties  as  well  as  to  pay  him  salary  proper.  When  such  an 
agreement  has  been  clearly  made,  the  subsistence  must  be  con- 
sidered as  much  a  part  of  his  compensation  as  the  salary 
proper,  and  the  allowance  for  subsistence  follows  the  pay 
proper,  and  does  not  depend  upon  the  officer's  traveling  to 
entitle  him  to  it.' 

"This  is  very  clear  as  far  as  it  goes.  The  phrase  'traveling 
expenses'  is,  I  believe,  ordinarily  construed  to  include  railroad 
and  steamer  fares,  subsistence,  lodging,  sleeping-car  fare,  and 
other  accommodations  *  usual  and  essential  to  the  comfort  of 
travelers.'  If,  however,  two  of  the  enumerated  items  (subsist- 
ence and  lodging)  may  be  taken  out  of  the  category  of  travel- 
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ing  expenses  and  considered  parts  of  the  compensation  of  the 
employee,  may  the  remaining  items  (railroad  fare,  for  instance) 
be  treated  in  the  same  manner! 

"Again,  in  case  the  written  contract  for  employment  simply 
fixes  a  definite  rate  of  compensation  without  distinguishing 
between  the  salary  proper  and  the  allowance  for  subsistence 
(or  other  allowance,  if  any),  and  in  case  an  oral  agreement  is 
made  at  the  same  time  to  the  effect  that  the  employee  shall 
perform  official  travel  without  expense  to  the  Government,  is 
the  spirit  of  the  act  of  March  3, 1875,  violated?" 

Under  the  provisions  of  the  acts  making  appropriations  for 
the  Department  of  Agriculture  for  each  fiscal  year,  the  nnml>er 
and  compensation  of  certain  employees  therein  authorized  is 
left  to  the  discretion  of  the  Secretary  of  Agriculture,  subject 
only  to  the  limit  of  the  amount  appropriated,  and  that  the 
compensation  should  be  reasonable. 

The  act  of  March  3,  1875,  supra,  to  which  you  refer,  is  as 
follows  : 

uThat  hereafter  only  actual  traveling  expenses  shall  be 
allowed  to  any  person  holding  employment  or  appointment 
under  the  United  States,  except  marshals,  district  attorneys, 
and  clerks  of  the  courts  of  the  United  States  and  their  deputies; 
and  all  allowances  for  mileages  and  transportation  in  excess  of 
the  amount  actually  paid,  except  as  above  excepted,  are  hereby 
declared  illegal;  and  no  credit  shall  be  allowed  to  any  of  the 
disbursing  officers  of  the  United  States  for  payment  or  allow- 
ances in  violation  of  this  provision." 

This  act  recognizes  the  right  in  general  of  a  person  holding 
employment  or  appointment  under  the  United  States  to  his 
actual  traveling  expenses  when  traveling  on  public  business, 
and  forbids  anything  in  the  way  of  mileage  or  commutation  in 
lieu  thereof  except  when  otherwise  provided  for  by  law.  Aside 
from  this  act,  the  provisions  of  section  1765  of  the  Revised 
Statutes  would  forbid  payment  to  any  person  whose  salary, 
pay,  or  emoluments  are  fixed  by  law  or  regulation,  of  any  sum 
beyond  his  actual  traveling  expenses,  since  anything  in  excess 
of  the  same  would  be  additional  pay,  extra  allowance,  or  com- 
pensation, which  is  absolutely  forbidden.  So,  also,  when  a 
person  has  been  employed  at  a  compensation  agreed  to  in 
advance,  any  payment  on  account  of  traveling  expenses  in 
excess  of  the  actual  expenses  incurred  would  be  in  the  nature 
of  a  gratuity,  and  illegal. 

The  facts  disclosed  in  your  letter  show  clearly  that  your 
question  is  whether  you  can  make  an  allowance  in  the  way  of 
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commutation  for  traveling  expenses,  and  I  am  compelled  to 
advise  yon  that  you  have  no  authority  to  make  such  allowance 
in  view  of  the  provisions  of  statutes  heretofore  mentioned. 


TRAVEL  PAY  UNDER  THE  ACT  OF  JUNE  7, 1900. 

Under  the  act  of  June  7,  1900,  a  soldier  who  was  discharged  under  orders 
issued  by  direction  of  the  Secretary  of  War  between  April  21,  1898, 
and  June  7,  1900,  which  stated  that  the  soldier  was  entitled  to  travel 
pay,  is  entitled  to  traveling  allowances  at  the  rate  fixed  by  section 
1290,  Revised  Statutes,  from  the  place  designated  in  the  final  state- 
ments as  the  place  of  discharge  to  the  place  of  his  enrollment  or 
enlistment,  notwithstanding  that  his  discharge  was  for  his  own  con- 
venience. 

Under  the  act  of  June  7,  1900,  a  soldier  who  was  discharged  under  orders 
issued  by  direction  of  the  Secretary  of  War  between  April  21,  1898, 
and  Jnne  7,  1900,  which  stated  that  the  soldier  was  entitled  to  travel 
pay,  and  who  was  absent  by  proper  authority  on  the  date  of  the  muster 
out  of  his  regiment,  is  entitled  to  traveling  allowances  at  the  rate 
fixed  by  section  1290,  Revised  Statutes,  from  the  place  where  his  regi- 
ment was  mustered  out  and  discharged  to  the  place  of  his  enrollment 
or  enlistment,  notwithstanding  that  he  may  have  been  at  the  place  of 
his  enrollment  or  enlistment  at  the  time  his  regiment  was  mustered  out. 

(Decision  by  Acting  Comptroller  Mitchell,  June  28, 1900.) 

The  Auditor  for  the  War  Department,  under  date  of  June 
22, 1900,  has  transmitted  the  following  decision  for  approval, 
disapproval,  or  modification: 

"  In  the  examination  of  the  claims  of  Edward  W.  Skaggs, 
Company  K,  First  West  Virginia  Voluuteers,  aud  Henry 
Moock,  Compauy  D,  Eighth  U.  8.  Infantry,  for  extra  pay  under 
the  acts  of  January  12  aud  March  3, 1899,  the  question  arises 
as  to  whether  said  soldiers  are,  under  the  act  approved  June 
7, 1900,  entitled  to  the  travel  allowances  which  they  received 
on  discharge. 

"The  soldier  first  named  was  enrolled  April  26,  1898,  at 
Ansted,  W.Va.,  and  was  discharged  November  7, 1898,  at  Camp 
Poland,  Teun.,  under  authority  of  telegraphic  order  from  the 
Secretary  of  War,  dated  November  2, 1898,  'on  his  own  appli- 
cation, dependeut  parents.'  The  War  Department  reports  that 
the  telegram  was  to  the  effect  that  the  Secretary  of  War  directs 
immediate  discharge  with  travel  pay. 

uThe  soldier  last  named  was  enrolled  May  10, 1898,  at  New 
York  City,  and  was  discharged  October  25, 1898,  because  his 
services  could  be  spared  at  the  time  and  also  because  he  would 
have  been  entitled  to  his  discharge  at  the  close  of  the  war 
under  the  provisions  of  General  Orders,  No.  40,  of  1898.    Par- 
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agraph  3  of  Special  Order  No.  246,  dated  October  18,  1898, 
directing  soldier's  discharge,  stated  that  he  was  supposed  to 
be  at  Hunt8ville,  Ala.,  and  that  he  was  entitled  to  travel  pay. 
Final  statements  were  issued  at  Camp  Force,  near  Huntsville, 
Ala.,  bnt  it  appears  that  at  the  time  the  soldier  was  absent  on 
sick  furlough  at  New  York  City,  place  of  his  enrollment.  The 
act  of  Jane  7, 1900,  provides  as  follows: 

" i  That  when  the  Secretary  of  War,  in  the  exercise  of  his 
discretion,  has  directed  the  discharge  of  any  enlisted  men  of 
the  regular  or  volunteer  forces  of  the  Army,  and  the  orders  or 
instructions  directing  such  discharge  stated  that  such  enlisted 
men  were  entitled  to  travel  pay,  such  order  or  instruction 
shall  be  sufficient  authority  for  the  payment  to  the  soldiers  of 
the  traveling  allowances  provided  for  by  section  twelve  hun- 
dred and  ninety  of  the  Revised  Statutes.  And  officers  of  the 
Pay  Department  of  the  Army  shall  have  credit  in  the  settle- 
ment of  their  accounts  for  all  payments  made  in  obedience  to 
said  orders  or  instructions  of  the  Secretary  of  War:  Provided, 
That  soldiers  discharged  under  such  orders  or  instructions, 
which  stated  that  such  soldiers  were  entitled  to  travel  pay, 
and  who  were  absent  by  authority  on  the  date  of  the  muster 
out  of  their  regiments  or  of  discharge,  are  entitled  to  and  will 
be  paid  traveling  allowances  from  place  of  muster  out  of  their 
regiments  or  the  places  designated  in  the  final  statements  as 
the  place  of  discharge,  to  the  place  of  enlistment  or  enroll- 
ment: Provided  further.  That  the  provisions  of  this  act  shall 
apply  only  to  cases  that  have  arisen  or  shall  arise  nnder  orders 
or  instructions' for  discharge  with  travel  pay  issued  between 
April  twenty  first,  eighteen  hundred  and  ninety-eight,  and  the 
dateof  the  passage  of  this  act:  Provided  further ,  That  it  shall 
not  be  held  as  applying  to  any  case  in  which  the  order  direct- 
ing the  discharge  did  not  set  forth  that  the  soldier  was  entitled 
to  travel  pay.' 

"  I  am  of  the  opinion,  and  so  decide,  that  any  enlisted  man 
of  the  regular  or  volunteer  forces  of  the  Army  whose  dis- 
charge was  directed  by  the  Secretary  of  War,  and  the  orders 
or  instructions  directing  such  discharge  stated  that  *uch  en- 
listed man  was  entitled  to  travel  pay,  is,  under  the  act  of  June 
7,  1900,  entitled  to  traveling  allowances  from  the  place  desig- 
nated in  his  final  statements  as  the  place  of  discharge  to  the 
place  of  his  enlistment  or  enrollment,  whether  such  enlisted 
man  was  discharged  by  way  of  favor,  and  for  his  own  conven- 
ience, or  at  the  pleasure  and  for  the  convenience  of  the  Gov- 
ernment. 

"  I  am  also  of  the  opinion,  and  so  decide,  that  any  enlisted 
man  of  the  regular  or  volunteer  forces  of  the  Army  who  is 
absent  by  proper  military  authority  on  the  date  of  his  dis- 
charge, whose  discharge  was  directed  by  the  Secretary  of  War, 
and  the  orders  or  instructions  directing  such  discharge  stated 
that  such  enlisted  man  was  entitled  to  travel  pay,  is,  under 
the  act  of  June  7, 1900,  entitled  to  traveling  allowances  from 
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the  place  designated  in  his  final  statements  as  the  place  of 
discharge  to  the  place  of  his  enlistment  or  enrollment. 

"  I  am  also  of  the  opinion,  and  so  decide,  that  in  any  case 
where  the  orders  or  instructions  directing  the  discharge  of  an 
enlisted  man  do  not  set  forth  that  the  soldier  is  entitled  to 
travel  pay  the  act  of  Jnne  7,  1900,  has  no  application. 

"  This  decision  applies  only  to  those  cases  described  in  the 
second  proviso  of  the  act  cited." 

The  act  of  Jnne  7, 1900,  was  intended  to  relieve  paymasters 
who  had  made  erroneous  payments  of  traveling  allowances  to 
enlisted  men  discharged  under  orders  and  instructions,  as  spe- 
cified in  the  act,  and  to  make  provision  for  payment  of  travel- 
ing allowances  to  men  discharged  under  such  orders  and 
instructions  in  cases  where  the  same  had  not  been  paid.  The 
phrase  "  in  the  exercise  of  his  discretion"  relates  only  to  the 
matter  directing  the  discharge  and  is  not  to  be  understood  to 
mean  that  it  was  within  the  discretion  of  the  Secretary  of  War 
to  direct  the  payment  of  traveling  allowances  contrary  to  law. 

The  traveling  allowances  to  which  the  soldiers  benefited  by 
said  act  are  entitled  are  the  traveling  allowances  prescribed 
by  section  1290,  Revised  Statutes,  and  not  the  traveling  allow- 
ances as  changed  by  the  act  of  May  20, 1900.  The  act  does 
not  authorize  payment  of  traveling  allowances  on  orders  and 
instructions  of  the  Secretary  of  War  issued  after  the  soldier's 
discharge. 

The  acts  of  the  Assistant  Secretary  of  War,  within  the  scope 
of  his  powers,  directing  the  discharge  of  soldiers  with  travel 
pay,  which  was  the  case  in  discharge  of  Moock,  are  to  be 
regarded  as  the  acts  of  the  Secretary  of  War  within  the  mean- 
ing of  the  act  of  June  7, 1900,  supra.  (See  4  Oomp.  Dec,  464; 
Wolsey  v.  Chapman,  101 U.  S.,  755,  769;  Parish  v.  United  States, 
100  U.  S.,  500.) 

The  final  statement  of  Moock  fairly  represents  final  state- 
ments as  usually  made,  and  the  only  lauguage  therein  which 
can  be  construed  as  designating  the  place  of  discharge  is  the 
certificate  at  the  bottom  thereof,  signed  by  the  company  com- 
mander, as  follows: 

"I  certify  that  the  above  finnl  statement,  given  in  duplicate 
at  Gamp  Force,  near  Huntsville,  Ala.,  this  25th  day  of  October, 
1898,  is  correct." 

In  such  a  case,  coming  under  the  act  of  June  7, 1900,  the 
place  named  in  the  final  statements  as  the  place  where  they 
are  given,  must,  as  a  rule,  be  accepted  as  the  place  of  discharge 
designated  therein. 


Digitized  byLjOOQlC 


The  Auditors  decision  appears  to  extend  only  to  cases  of 
soldiers  discharged  before  the  muster  out  of  the  organization 
to  which  they  belong.    The  language  of  the  act, 

"  who  were  absent  by  authority  on  the  date  of  the  muster  out 
of  their  regiments  *  *  *  are  entitled  to  and  will  be  paid 
traveling  allowances  from  place  of  muster  out  of  their  regi- 
ments,"   *    *    * 

requires  that  soldiers  absent  by  proper  authority  at  the  time 
of  the  muster  out  of  the  regiments  to  which  they  belong, 
although  they  may  be  at  the  place  of  enrollment  or  enlistment, 
be  allowed  traveling  allowances  from  the  place  of  the  master 
out  of  their  regiments  to  place  of  enrollment  or  enlistment,  if 
the  same  have  not  been  paid,  unless  final  statements  were 
issued  and  another  place  was  designated  therein  as  place  of 
discharge. 
The  Auditor's  decision,  modified  as  above  stated,  is  approved. 


PAY  OF  AN   OFFICER    OF    THE   NAVY  WHILE    ON 
TRIAL  BEFORE  A  COURT  MARTIAL. 

Under  the  law  which  was  in  effect  prior  to  July  1,  1899,  an  officer  of  the 
Navy  who  is  placed  under  arrest  to  be  tried  by  court-martial  is,  if 
found  guilty,  entitled  only  to  waiting-orders  pay  while  under  arrest 
and  until  restored  to  duty,  including  the  time  spent  at  the  trial  and 
in  traveling  to  and  from  the  place  of  trial. 

(Decision  by  Acting  Comptroller  Mitchell,  June  30, 1900.) 

L.  McGowan,  paymaster,  United  States  Navy,  appeals  from 
settlement  of  February  28,  1900,  adjusting  his  accounts  at  the 
United  States  naval  station,  Port  Royal,  S.  C,  for  the  third 
quarter  of  1899.  He  complains  of  the  disallowance  in  said  set- 
tlement of  the  sum  of  $12.07,  being  the  difference  between  the 
amount  paid  by  him  as  pay  to  L.  D.  Martin,  carpenter,  United 
States  Navy,  and  the  amount  allowed  by  the  Auditor  on  account 
of  such  payment. 

The  facts  are  as  follows :  On  January  16, 1899,  upon  a  charge 
preferred  against  him,  Martin  was  placed  under  arrest  at  Port 
Royal,  S.  C,  and  was  ordered  to  proceed  to  the  navy-yard  at 
Norfolk,  Va.,  for  trial  by  general  court-martial  upon  said  charge. 
On  January  19  he  appeared  before  said  court.  On  January  26, 
1899,  although  not  relieved  from  arrest,  he  was  excused  from 
further  attendance  upon  said  court.    On  February  6, 1899,  he 
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was  adjudged  guilty  of  the  charge  upon  which 
and  sentenced  to  be — 

"restricted  to  the  limits  of  such  vessel  of  the! 
naval  station,  as  the  Secretary  of  the  Navy  m 
the  period  of  nine  months,  aud  to  be  publicly 
the  Secretary  of  the  Navy."  (G.  0.  M.  O.  No. : 
nient,  February  6, 1S99.) 

On  February  10,  1899,  he  received  notice 
and  was  released  from  arrest,  and  was  on  that 
duty  and  ordered  to  be  restricted  to  the  lim 
station  at  Port  Royal,  S.  C,  for  the  period 
pursuant  to  said  sentence. 

While  Martin  was  under  arrest  and  perform 
Port  Royal  to  Norfolk,  and  after  his  trial  unti 
to  duty,  including  time  spent  in  returning  to  P 
ant  paid  him  shore-duty  pay  at  $1,300  per  an 
he  was  in  attendance  before  such  court- mar tia 
him  waiting-orders  pay  at  $900  per  annum, 
settling  the  account,  allowed  shore-duty  pay  f< 
tin  was  engaged  in  attending  the  trial  and  in 
from  Norfolk,  and  for  all  the  other  time  Ms 
arrest  the  Auditor  allowed  waiting-orders  pay 
lowed  the  resulting  difference  of  $12.07  agaiu 
is  from  this  disallowance  claimant  appeals. 

In  4  Comp.  Dec.,  605,  it  was  held  that  whe] 
placed  under  arrest  for  an  offense  for  which  he 
tried  and  acquitted  his  suspension  from  acti 
such  period  of  arrest,  being  without  his  fa 
operate  to  reduce  his  pay.  The  converse  of  th 
true,  and  the  practice  has  been  to  allow  only 
pay  to  officers  in  the  Navy  who  receive  a  spe 
while  on  leave  or  waiting  orders  while  under  ai 
of  which  they  are  afterwards  adjudged  guilty, 

Paragraph  6,  Article  1158,  Navy  Kegulatio 
vides: 

"An  officer  ordered  for  trial  before  a  court- m 
gation  by  a  court  of  inquiry  shall,  while  in  at 
such  court,  if  acquitted  or  exonerated,  receii 
be  at  the  time  on  sea  duty,  otherwise  other  <J 
convicted  or  found  blameworthy,  leave  or  wait 

Claimant  insists  that  the  enumeration  of  wa 
while  in  attendance  before  court  in  case  tin 
judged  guilty  implies  that  he  is  entitled  to  ot 
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the  pay  appropriate  to  the  kind  of  service  he  was  performing 
when  placed  in  arrest  and  ordered  to  appear  for  trial,  for  all 
other  time  he  is  in  arrest,  and  he  paid  Martin  upon  that  theory. 
♦  I  do  not  think  that  such  construction  can  be  given  said 
regulation.  An  officer  placed  in  arrest  for  an  offense  of  which 
he  is  afterwards  adjudged  guilty  is  placed  in  a  position  by  his 
own  fault  where  he  performs  no  service  in  the  discharge  of  his 
official  obligations  from  the  time  he  was  so  placed  in  arrest 
until  he  was  restored  to  duty.  He  renders  no  more  beneficial 
service  to  the  Government  while  he  is  in  attendance  before  the 
court  that  tries  him  than  he  does  at  any  other  time  he  is  in , 
arrest.  From  the  time  he  is  placed  in  arrest  until  be  is 
restored  to  duty  he  is  in  a  status  of  an  officer  waiting  orders. 
If  an  officer  in  such  a  condition  is  not  in  a  status  of  waiting 
orders,  it  would  be  difficult  to  define  such  a  status.  This  was 
decided  by  this  office  in  accordance  with  the  views  herein 
expressed  in  the  case  of  Lieutenant-Commander  Adams,  March 
25, 1899  (vol.  8,  MS.  Decisions,  page  725).  See  also  the  case  of 
John  Clyde  Sullivan  v.  United  States  (32  Ot.  Cls.,  402). 

The  action  of  the  Auditor  is  modified  to  conform  with  this 
opinion,  and  credit  will  be  allowed  claimant  on  account  of  pay 
paid  to  Martin  only  at  waiting-orders  rates  from  and  including 
January  6, 1899,  date  of  arrest,  to  February  10, 1899,  date  when 
Martin  was  restored  to  duty. 

The  Auditor  allowed  shore-duty  pay  for  eight  days  of  this 
period  and  waiting-orders  pay  for  the  remainder.  I  find  and 
certify  on  this  revision  a  difference  of  $8.77  disallowed  (eight 
days  at  $400  per  annum),  which*  added  to  the  sum  of  $12.07 
disallowed  by  the  Auditor,  makes  a  total  of  $20.84  now  dis- 
allowed. 


BEVISION   OF  A  CHARGE   MADE   BY  AN  AUDITOR 
IN  THE  SETTLEMENT  OF  A  CLAIM. 

Under  section  8  of  the  act  of  July  31, 1894,  a  claimant  who  accepts  pay- 
ment of  a  balance  found  due  him  in  the  settlement  of  his  claim  by  an 
Auditor  is  thereby  precluded  from  obtaining  a  revision  of  his  claim  by 
the  Comptroller  of  the  Treasury  as  to  a  charge  made  against  him 
therein  by  the  Auditor. 

(Decision  by  Acting  Comptroller  Mitchell,  June  30*  1900.) 

C.  R.  Houchins,  a  contractor  for  carrying  the  United  States 
mails  on  routes  numbered  435002,  435012,  and  435014,  in  lili- 
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nois,  by  his  attorney  appeals  from  settlement  No.  34557  of 
the  Auditor  for  the  Post-Office  Department  of  his  accounts  for 
service  on  said  routes  from  July  1, 1899,  to  March  31, 1900. 
The  claim  is  as  follows: 

For  transportation  on  route  No.  435002,  July  1, 1899,  to  March  31, 
1900 $779.25 

For  transportation  on  route  No.  435012,  from  July  1,  1899,  to 
March  31, 1900 ' 734.25 

For  transportation  on  route  No.  435014,  from  July  1,  1899,  to 
March  31, 1900 779.25 

The  Auditor  in  said  settlement  credits  claimant  with  said 
amounts  earned  by  him  under  said  contracts  and  deducts  from 
the  aggregate  amount  so  allowed  amounts  paid  by  the  Gov- 
ernment to  subcontractors  and  for  temporary  service  in  carry- 
ing the  mails,  as  provided  in  the  acts  of  May  4, 1882  (22  Stat., 
64),  and  August  3, 1883  (22  Stat,  216),  among  which  was  the 
amount  of  $220.11,  paid  Walker  Schell  for  such  service  on 
route  No.  435014,  from  October  3, 1899,  to  December  31,  1899, 
under  order  of  the  Second  Assistant  Postmaster- General  direct- 
ing payment  of  said  amount  to  Mr.  Schell;  and  after  deduct- 
ing the  total  amount  paid  by  the  Government  to  subcontractors 
and  for  temporary  service,  the  Auditor  allowed  a  balance  of 
$94.64  to  claimant  on  said  claim. 

On  May  9, 1900,  a  warrant  was  issued  in  payment  of  said 
balance  found  due  claimant  as  aforesaid,  and  payment  thereof 
has  been  accepted  by  him.  Section  8  of  the  act  of  July  31, 1894 
(28  Stat.,  208),  provides: 

.  "Auy  person  accepting  payment  under  a  settlement  by  an 
Auditor  shall  be  thereby  precluded  from  obtaining  a  revision 
of  such  settlement  as  to  any  items  upon  which  payment  is 
accepted." 

The  claimant  having  accepted  payment  of  the  balance  found 
due  on  his  said  claim,  as  above  stated,  he  is  precluded  from 
obtaining  a  revision  by  the  Comptroller  as  to  said  claim,  and 
his  appeal  is  dismissed. 
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[This  1b  an  index  to  syllabi  only.    For  general  index,  see  p.  1039.] 

ABSTRACTS  OF  TITLE. 

Preparing,  persons  employed  in. 

'"he  employment  of  perilous  to  aid  the  Vicksburg  Military  Park 
Commission  in  preparing  abstracts  of  title  to  and  convey- 
ances of  lands  to  be  purchased  for  park  purposes  is  not  the 
employment  of  " attorneys  or  counsel"  within  the  meaning 
of  section  189,  Revised  Statutes,  which  provides  that  "no 
head  of  a  Department  shall  employ  attorneys  or  counsel."  133. 

ACCOUNTING  OFFICERS. 

Allowances.    See,  infra,  jurisdiction. 

Jurisdiction  of  money  demands  only. 

The  accounting  officers  have  no  jurisdiction  to  consider  the  right 
of  officers  to  allowances  other  than  those  of  a  pecuniary- 
nature,  and  can  inquire  into  the  legality  of  such  allowances 
only  when  their  legality  is  essential  to  the  proper  settlement 
of  a  money  demand.    756. 

Money  demands.    See,  supra,  jurisdiction. 

Unliquidated  claims.    See  Contracts,  demurrage. 
ACCOUNTS. 

Building  for  the  Government  Printing  Office. 

Accounts  for  disbursements  for  erecting  the  building  authorized 
by  the  act  of  March  3, 1899,  to  be  erected,  under  the  direction 
of  the  Chief  of  Engineers  of  the  Army,  for  the  Government 
Printing  Office  in  the  District  of  Columbia,  are  within  the 
jurisdiction  of  the  Auditor  for  the  State  and  other  Depart- 
ments.   528. 

Court  of  Claims,  judgments  of. 

The  provision  in  the  act  of  July  31, 1894,  that  the  Auditor  for  the 
State  and  other  Departments  shall  examine  all  accounts 
relating  to  judgments  of  the  Court  of  Claims  makes  more 
specific  provision  for  the  examination  of  an  acoount  for  a 
judgment  of  that  court  in  favor  of  the  New  York  Indians  than 
is  made  by  the  provision  therein  that  the  Auditor  for  the 
Interior  Department  shall  examine  all  accounts  relating  to 
Indians,  and  it  is  exclusively  applicable  thereto.    717. 
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ACCOUNTS— Continued. 

Indian  agents,  for  proceeds  of  property  of  Indians. 

Under  the  act  of  July  1, 1898,  which  provides  that  Indian  agents 
"shall  account  for  all  moneys  coming  into  their  hands  as  cus- 
todians from  any  source  whatever,  and  be  responsible  therefor 
under  their  official  bonds,"  such  agents  are  required  to  include 
in  their  regular  accounts  moneys  received  from  the  sale  of 
property  belonging  to  Indians  and  to  furnish  proper  vouchers 
for  all  disbursements  therefrom.    281. 

Payment,  acceptance  of.    See,  infra,  revision. 

Porto  Rico,  moneys  for  the  government  of. 

Under  the  terms  of  the  act  of  March  24, 1900,  which  places  certain 
money  at  the  disposal  of  the  President  to  be  used  for  the  Gov- 
ernment in  Porto  Rico,  the  President  is  authorized  to  place  any 
portion  thereof  in  the  custody  of  the  treasurer  of  Porto  Rico 
for  disbursement,  and  his  accounts  for  the  disbursement 
thereof  are  to  be  audited  by  the  auditor  for  Porto  Rico.  906. 
Public. 

Public  accounts,  within  the  meaning  of  section  5  of  the  act  of 
July  31,  1894,  which  provides  that  the  Comptroller  of  the 
Treasury  shall  "  prescribe  the  form  of  keeping  and  rendering 
all  public  accounts/'  are  accounts  in  which  the  United  States 
is  concerned,  either  as  debtor  or  creditor.    35. 

See,  infra,  trust. 

Reexamination  o£  where  no  payment  is  to  be  made. 

Under  the  provision  in  section  8  of  the  act  of  July  31, 1894,  that 
"the  Secretary  of  the  Treasury  may,  when  in  his  judgment 
the  interests  of  the  Government  require  it,  suspend  payment 
and  direct  the  reexamination  of  any  account,"  the  Secretary 
is  authorized  to  direct  the  reexamination  of  an  account  of  a 
disbursing  officer,  in  the  settlement  of  which  no  balance  has 
been  certified  for  payment,  for  the  purpose  of  allowing  addi- 
tional credits  therein.    775. 

Reopening  by  Auditors  within  a  year. 

The  Auditors  of  the  Treasury  are  not  authorized  to  correct  within 
a  year  errors  made  by  them  in  the  settlement  of  accounts; 
such  correction  may  be  made  within  a  year  upon  the  revision 
of  the  account,  which  the  Comptroller  alone  is  authorized  to 
make.    484. 

Reopening  on  questions  of  law. 

The  accounting  officers  of  the  Treasury  are  not  authorized  to 
reopen  accounts  for  the  purpose  of  correcting  decisions  upon 
questions  of  law  subsequently  held  to  be  erroneous.    91. 

Reopening  to  correct  mistakes  of  fact. 

The  accounting  officers  are  not  authorized  to  reopen  accounts 
which  have  been  settled,  except  for  the  purpose  of  correi -tin  * 
mistakes  of  fact  arising  from  errors  in  calculation  or  u]*m 
the  production  of  newly  discovered  material  evidence.    236. 

See,  infra,  settlement. 
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Revision  of,  acceptance  of  payment. 

Where  an  Auditor,  in  the  settlement  of  a  claim  for  one  or  more 
specific  items,  makes  an  allowance  of  an  item  not  specified, 
and  notifies  the  claimant  thereof,  the  acceptance  of  payment 
thereof  by  the  claimant  precludes  him  from  obtaining  a 
revision  by  the  Comptroller  of  the  Treasury  of  the  Auditor's 
settlement  of  that  item;  but  such  acceptance  does  not  pre- 
clude the  claimant  from  presenting  to  the  Auditor  a  claim  for 
a  like  allowance  for  a  period  of  time  not  embraced  in  the 
notice  of  settlement  of  such  item.  858. 
Where  an  Auditor,  in  the  settlement  of  a  claim  for  one  or  more 
specific  items,  makes  an  allowance  of  an  item  not  involved 
therein,  and  deducts  therefrom  an  alleged  erroneous  payment 
of  another  item,  upon  which  the  claimant  has  not  had  an 
opportunity  to  be  heard,  the  claimant  may  decline  to  accept 
payment  and  may  present  his  claim  therefor,  with  additional 
evidence,  to  the  Auditor  for  settlement;  but  he  is  not  author- 
ized to  obtain  a  revision  thereof  by  the  Comptroller  of  the 
Treasury  until  such  settlement  has  been  so  made.    888. 

Revision  of,  application  filed  with  an  Auditor. 

The  Comptroller  of  the  Treasury  is  not  authorized  to  revise  an 
account  upon  an  application  which  was  not  filed  with  the 
Comptroller  within  a  year  after  the  account  had  been  settled 
by  the  Auditor,  notwithstanding  that  such  application  had 
been  filed  with  the  Auditor  within  the  year.    690. 

Revision  of,  as  to  a  oharge  made  by  an  Auditor. 

Under  section  8  of  the  act  of  July  31, 1894,  a  claimant  who  accepts 
payment  of  a  balance  found  due  him  in  the  settlement  of  his 
claim  by  an  Auditor  is  thereby  precluded  from  obtaining  a 
revision  of  bis  claim  by  the  Comptroller  of  the  Treasury  as  to 
a  charge  made  against  him  therein  by  the  Auditor.    972. 

Revision  o£  upon  return  of  amount  accepted. 

A  claimant  who  has  accepted  payment  of  a  part  of  an  item  upon 
the  settlement  of  his  claim  by  an  Auditor  can  not  regain  a 
right  to  a  revision  of  his  claim  by  the  Comptroller  of  the 
Treasury  by  returning  the  amount  so  paid  and  accepted.    796. 

Revision  of    8ee,  infra,  supplemental ;  and  Claims,  Indefinite 

Settlement  by  an  Auditor  refused. 

The  action  of  the  Auditor  for  the  State  and  other  Departments  in 
advising  a  district  attorney  that  final  action  on  his  account 
would  not  betaken  until  he  deposited  a  sum  which  the  Auditor 
had  previously  allowed,  as  he  supposed  erroneously,  was  not 
in  conformity  with  the  established  rule  for  reopening  accounts 
within  a  year  from  the  date  of  their  settlement.    784. 

Supplemental,  restatement  of 

A  restatement  by  a  United  States  commissioner  of  an  aocount  for 
fees  disallowed  by  the  Auditor  does  not  constitute  a  "  supple- 
22184— Vol.  6 62 
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Supplemental,  restatement  of—  Continued. 

mental  account/'  within  the  meaning  of  Department  Circular 
No.  127,  of  1896,  and  the  Comptroller  is  not  authorized  to 
revise  such  restated  account,  the  original  account  having 
been  certified  more  than  a  year  before  the  filing  of  the  appli- 
cation for  revision.    655. 

Trust  funds  of  patients  of  the  Hospital  for  the  Insane. 

The  accounts  of  the  Superintendent  of  the  Government  Hospital 
for  the  Insane,  as  agent  for  the  funds  of  patients  of  the  hos- 
pital intrusted  to  him,  are  not  public  accounts,  and  are  not 
required  by  section  236,  Revised  Statutes,  to  be  settled  and 
adjusted  in  the  Department  of  the  Treasury.    35. 

Vouchers,  a  receipt  roll. 

A  receipt  roll  for  separate  payments  marie  by  a  disbursing  officer 
to  several  persons  for  supplies  furnished  by  each  person  for 
the  Indian  service  is  an  aggregation  of  distinct  vouchers,  and 
the  receipt  of  each  person  is  a  voucher  within  the  meaning  of 
section  8  of  the  act  of  July  4, 1884.    531. 

See  Claims. 

ADVERTISING. 

Personal  services,  meaning  oil 

The  term  "personal  services/'  as  used  in  section  3709,  Revised 
Statutes,  which  provides  that  all  purchases  and  contracts, 
" except  personal  services,'1  shall  be  made  by  advertising  for 
proposals  therefor,  means  individual  services  performed  by  a 
single  person  or  by  firms  for  the  Government,  under  a  contract 
to  render  their  individnal  services,  of  either  skilled  or  unskilled 
labor,  under  the  direction  of  the  Government.    314. 

AGENTS.    See  Census. 
AGRICULTURE,  DEPARTMENT  OF. 

Additional  salary.    See  Office  and  employment,  two. 
APPOINTMENTS.    See  Navy  and  Officers  and  employees. 
APPROPRIATIONS. 
Annual,  use  ol 

An  annual  appropriation  is  applicable  only  to  expenditures  prop- 
erly incurred  for  the  use  of  the  particular  fiscal  year  for 
which  it  is  made.    815. 

Annual,  use  of,  for  advertising  for  proposals. 

The  cost  of  advertising  in  the  fiscal  year  1900  for  proposals  for 
furnishing  miscellaneous  articles  for  the  service  of  the  fiscal 
year  1901  is  payable  from  the  appropriation  for  the  latter 
fiscal  year.    898. 

Attaches,  maintenance  of 

The  appropriation  made  by  the  act  of  March  3, 1899,  for  "mainte- 
nance of  attaches,"  makes  more  specific  provision  for  allow- 
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Attaches,  maintenance  of— Con  tinned. 

ances  to  officers  of  tbe  Navy  detailed  as  attache's  abroad  than 
is  made  by  tbe  provision  in  the  Navy  personnel  act  that 
"when  naval  officers  are  detailed  for  shore  duty  beyond  the 
seas/' they  shall  receive  the  same  pay  and  allowances  "as  are 
provided  for  officers  of  the  Army  detailed  for  duty  in  similar 
places,"  and  operates  as  an  exception  thereto.    891. 

Contingent  expenses,  Department  of  Justice. 

The  use  of  the  appropriation  for  contingent  expenses  of  the 
Department  of  Justice,  which  contains  an  item  for  "books 
for  law  library,"  for  the  purchase  of  books  of  reference,  is  not 
prohibited  by  section  of  the  act  of  March  15,  1898,  which 
provides  that  no  books  of  reference  for  the  use  of  any  Execu- 
tive Department  shall  be  purchased  or  paid  for  from  any 
appropriation  "  unless  such  purchase  is  authorized  and  pay- 
ment therefor  specially  provided"  in  the  appropriation.    423. 

Contingent  expenses  of  land  offioes. 

The  appropriation  for  contingent  expenses  of  land  offices  is  appli- 
cable to  the  payment  of  regular  clerks  employed  in  those 
offices,  although  they  may  at  times  be  engaged  on  work  per- 
taining to  contested  cases.    409. 

Court  of  Claims,  hiring  temporary  quarters  for. 

The  appropriation  for  hiring  temporary  quarters  for  the  use  of  the 
Court  of  Claims  is  applicable  to  the  cost  of  repairs,  improve- 
ments, and  alterations  of  a  building  hired  for  the  use  of  the 
court  under  an  agreement  to  make  such  repairs,  etc.,  as  a 
consideration,  in  whole  or  in  part,  for  the  use  of  the  building. 
136. 

Courts,  rent  of  rooms  for. 

The  appropriation  for  rent  of  court  rooms  for  United  States  courts, 
1899,  which  contains  a  provision  for  rent  of  rooms  for  judicial 
officers,  is  applicable  to  the  rent  of  rooms  at  Denver,  Colo.,  to 
be  used  by  an  associate  justice  of  the  Court  of  Private  Land 
Claims  as  chambers.    67. 

Customs,  expenses  of  collecting  the  revenue  from. 

Expenses  incnrred  by  an  inspector  of  customs  in  arresting  and 
holding  persons  on  a  charge  of  breaking  into  a  car  containing 
imported  merchandise  for  transportation  under  bond,  were 
not  lawfully  incurred  under  any  provision  of  the  customs  laws, 
and  the  appropriation  for  expenses  of  collecting  the  revenue 
from  customs  is  not  applicable  thereto.    862. 

Department  of  Justice,  new  building  for. 

The  appropriation  for  the  erection  of  a  new  building  for  the 
Department  of  Justice  upon  the  ground  occupied  in  part  by 
the  existing  building  is  construed  to  provide  for  the  rent  of 
a  building  for  the  use  of  that  Department  while  the  new 
building  is  being  erected,  within  the  meaning  of  the  act  of 
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Department  of  Justice,  new  building  for — Continued. 

March  3, 1877,  which  provides  that  no  contract  shall  be  made 
for  the  rent,  for  the  use  of  the  Government,  of  any  building 
in  the  District  of  Columbia,  "  nn til  an  appropriation  therefor 
shall  have  been  made  in  terms/'  75. 
The  appropriation  for  erecting  and  furnishing  a  building  for  the 
use  of  the  Department  of  Justice  is  not  applicable  to  the  pur- 
chase or  repair  of  furniture  for  use  in  another  building.     142. 

Bmergenoy  fund. 

The  appropriation  for  emergency  fund  to  meet  unforeseen  con- 
tingencies constantly  arising,  to  be  expended  at  the  discre- 
tion of  the  President,  is  applicable  to  the  relief  of  sufferers 
from  the  recent  cyclone  in  Porto  Rico,  if  so  ordered  by  the 
President.    177. 

Employment  of  persons  under.    See,  infra,  post-office. 

Estimates,  use  ofj  in  oonstruing  terms. 

The  provisions  in  the  act  of  March  2,  1899,  making  an  appropria- 
tion "  for  continuing  magnetic  observations  *  *  *  in  all 
parts  of  the  United  States,  and  for  making  magnetic  observa- 
tions in  other  regions  under  the  jurisdiction  of  the  United 
States/'  can  not  be  controlled  or  modified  by  the  provision  in 
the  estimates  submitted  to  Congress  by  the  Secretary  of  the 
Treasury  "for  installation  and  maintenance  of  magnetic 
observatory."    912. 

Extradition  oases,  fees  and  coats  in. 

All  costs  taxed  in  extradition  cases  are  payable  from  the  appro- 
priation for  fees  and  costs  in  extradition  cases,  and  the  amount 
so  taxed  is  to  be  certified  for  reimbursement  by  the  foreign 
government  irrespective  of  the  amount  actually  payable  by 
the  United  States  to  its  officers.    264. 

Fire  department,  District  of  Columbia. 

The  provision  for  "repairs  of  apparatus  and  new  appliances"  in 
the  appropriation  for  the  fire  department,  District  of  Colum- 
bia, is  not  applicable  to  the  purchase  of  a  chemical  fire 
engine.    715. 

Freight  on  bullion  and  coin. 

The  appropriation  for  freight  on  bullion  and  coin  between  mints 
and  assay  offices  is  applicable  to  the  expense  of  transporting 
gold  coin  from  the  mint  at  San  Francisco  to  a  designated 
depository  in  Seattle  for  the  use  of  the  assayer  in  charge  of 
the  assay  office  at  Seattle.    88. 

German  Orphan  Asylum,  maintenance  of. 

The  use  of  the  appropriation  for  the  maintenance  of  the  German 
Orphan  Asylum  for  repairing  the  buildings  belonging  to  the 
asylum  association  is  not  authorized.    852. 
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Language  necessary  to  make. 

Any  language  in  an  aet  which  clearly  expresses  the  intention  of 
Congress  that  money  shall  be  drawn  from  the  Treasury  for  a 
purpose  specified,  mnst  be  construed  to  make  an  appropria- 
tion.   514. 

Library  of  the  Surgeon-General's  Office. 

The  appropriation  for  "the  library  of  the  Surgeon-General's 
Office"  is  in  terms  sufficiently  specific  to  include  the  purchase 
of  books  of  reference  and  periodicals  which  are  necessary  for 
or  appropriate  to  that  library,  notwithstanding  the  pro- 
visions of  section  3  of  the  act  of  March  15,  1898,  which  pro- 
hibits the  purchase  of  books  of  reference  and  periodicals  for 
the  use  of  any  Executive  Department  or  other  Government 
establishment  not  under  an  Executive  Department,  unless 
payment  therefor  is  specifically  provided  in  the  application. 
736. 

Library,  for  a. 

An  appropriation  for  a  library  is  a  specific  appropriation  for 
books  and  other  publications  necessary  or  appropriate  there- 
for.   736. 

Marine  Corps,  pay  of 

The  items  specified  in  the  appropriation  for  pay  of  the  Marine 
Corps  for  the  fiscal  year  1900,  for  which  specific  amounts  are 
provided,  constitute  specific  appropriations  for  the  several 
objects  specified,  and  paymeut  in  excess  of  the  amonnt  so 
specified  for  any  of  the  objects,  although  the  aggregate  ex- 
•  penditures  may  not  exceed  the  aggregate  of  the  appropriations, 

is  not  authorized.    194. 

Marshals,  salaries,  fees,  and  expenses  of. 

Under  a  long-continued  praotice  of  the  accounting  officers,  ex- 
penses connected  with  the  execution  of  a  criminal  are  pay- 
able from  the  appropriation  for  salaries,  fees,  and  expenses  of 
marshals.  126. 
Under  the  practice  of  the  Department  of  Justice  the  expense  of 
feeding  and  guarding  eight  prisoners  who  were  taken  from 
jail  after  commitment  and  seven  others  who  were  arrested  on 
capiases  but  not  committed,  all  of  whom  were  held  under 
guard  by  a  deputy  marshal  for  trial,  are  payable  from  the 
appropriation  for  salaries,  fees,  and  expenses  of  marshals.    171. 

Miscellaneous  expenses,  provision  for. 

A  provision  for  miscellaneous  expenses  following  provision  for 
specific  classes  of  expenses  is  not  applicable  to  miscellaneous 
expenses  in  the  widest  extent  of  that  term,  but  only  to  such 
miscellaneous  expenses  as  are  for  the  same  general  purposes 
as  those  which  are  specifically  provided  for.    617. 

Monument  to  Charles  Floyd.    See  Land. 
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Paris  Exposition  of  1900. 

The  appropriation  for  the  Paris  Exposition  of  1900  makes  more 
specific  provision  for  expenses  of  preparing  articles  of  the 
Treasury  Department  for  exhibit  at  the  exposition  than  is 
made  by  the  appropriations  for  the  Bureau  of  Engraving  and 
Printing,  for  the  office  of  Director  of  the  Mint,  and  for  con- 
tingent expenses  of  the  Treasury  Department;  and  in  accord- 
ance with  well-established  rules  of  construction  it  must  be 
construed  to  be  exclusively  applicable  to  such  expenses.    124. 

Post-office  and  court-house,  Chicago. 

Under  the  appropriation  for  the  post-office  and  court-house  in 
Chicago  the  employment  of  persons  to  render  services  when 
required  is  authorized,  notwithstanding  that  such  persons 
are  employed  by  a  private  individual  to  whom  they  are 
expected  to  render  service  when  not  performing  service  for 
the  Government.    90. 

Public  buildings,  repairs  and  preservation  of. 

The  nse  of  the  appropriation  for  repairs  and  preservation  of  public 
buildings  for  the  construction  of  a  sewer  on  land  not  owned 
by  the  United  States  is  not  authorized,  except  under  a  grant 
of  an  easement  therein.    295. 

Public  printing  and  binding. 

The  appropriation  for  public  printing,  lithographing,  etc.,  for  the 
Executive  Departments  is  applicable  to  photolithographing 
sheets  of  test  questions  for  the  Civil  Service  Commission, 
although  they  do  not  accompany  any  work  or  document.    243* 

The  printing  of  the  opinions  of  the  Supreme  Court  of  the  United 
States  is  printing  for  that  court  within  the  meaning  of  the 
act  of  July  31, 1898,  making  appropriation  for  public  printing 
and  binding.    297. 

Specific  items  in.    See,  supra,  Marine  Corps. 

Treasurer  directed  to  pay. 

An  act  of  Congress  which  directs  that  the  Treasurer  of  the  United 
States  shall  pay  to  a  company  named  a  snm  specified  clearly 
manifests  an  intention  that  the  money  shall  be  paid  out  of 
the  Treasury,  and  the  act  makes  an  appropriation.    514. 

Transports,  expenses  of  sailing. 

The  appropriation  for  expenses  of  sailing  public  transports  is  not 
applicable  to  the  cost  of  meals  furnished  to  officers  and  sol- 
diers traveling  on  such  transports.    622. 

Vessels  of  the  Navy,  construction  and  repair  of, 

The  appropriation  for  construction  and  repair  of  vessels  of  the 
Navy  is  exclusively  applicable  to  repairs  of  such  vessels,  and 
reimbursement  of  that  appropriation  by  a  transfer  from  the 
appropriation  for  expenses  of  the  Revenue-Cutter  Service  for 
the  cost  of  repairing  the  damage  done  to  snch  a  vessel  by  a 
vessel  of  the  Revenue-Cutter  Service  is  not  authorized.    74. 
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Washington  Aqueduct. 

The  appropriation  for  the  maintenance  of  the  Washington  Aque- 
duct is  applicable  to  constructing  a  sidewalk  in  front  of  the 
Washington  Aqueduct  office,  the  land  on  which  the  building 
stands  haying  been  purchased  as  incidental  to  and  for  the 
sole  use  of  the  aqueduct.    443. 

"Water,  procuring,  for  the  Army. 

The  appropriation  for  procuring  water  for  the  Army  is  not  appli- 
cable to  the  purchase  of  a  plant  for  the  manufacture  of  ice 
for  the  use  of  the  garrison  at  Fort  Morgan,  Ala.    324. 

ARMY. 

Aoting  assistant  surgeon.    See,  infra,  mileage. 

Acting  hospital  steward,  private  detailed  as. 

The  act  of  March  1,  1887,  establishes  the  grade  of  acting  hospital 
steward  in  the  Hospital  Corps,  and  a  private  who  is  detailed 
as  an  acting  hospital  steward,  as  provided  therein,  is  to  be 
regarded  as  promoted  to  that  grade,  and  the  extra  pay,  travel 
pay,  and  retired  pay  to  which  he  may  be  entitled  upon  dis- 
charge or  retirement  are  to  be  computed  on  the  basis  of  the 
pay  provided  for  an  acting  hospital  steward.    807. 

Allotment  by  an  officer  of  a  portion  of  his  pay. 

The  allotment  by  an  officer  of  the  Army  of  a  portion  of  his  pay 
to  another  person,  whom  he  authorizes  to  receive  it,  is  in 
contravention  of  section  3477,  Revised  Statutes,  which  enacts 
that  all  assignments  of  any  claim  against  the  United  States 
shall  be  null  and  void  unless  made  after  the  issuance  of  a 
warrant  for  the  payment  of  the  amount  found  due  thereon. 
319. 

Allotment  of  pay  by  a  soldier.     See,  infra,  pay. 

Bounty  to  disloyal  heirs. 

Under  the  provision  of  section  4  of  the  act  of  July  14, 1862,  that 
no  bounty  or  back  pay  shall  be  paid  to  any  disloyal  heir  of  a 
deceased  soldier,  only  the  loyal  heirs  of  the  decedent  at  the 
time  of  his  decease  are  entitled,  and  the  children  of  a  disloyal 
brother  who  was  living  at  the  time  of  the  death  of  the  dece- 
dent are  not  heirs  within  the  meaning  of  the  statute.    69. 

Burial  expenses  of  a  civilian  employee. 

The  appropriation  for  incidental  expenses  of  the  Quartermaster's 
Department  is  applicable  to  the  expense  of  burying  the  re- 
mains of  a  deceased  civilian  employee  of  that  Department, 
where  such  burial  is  necessary  for  the  prevention  of  unsani- 
tary conditions,  but  not  otherwise.    447. 

Burial  expenses  of  an  offioer  who  died  while  on  furlough. 

An  officer  of  the  Volunteer  Army  who  was  granted  a  furlough  and 
proceeded  to  the  place  where  his  home  was  located,  but  who 
died  before  reaching  the  house  which  he  made  his  home,  did 
not  die  "  while  on  duty/'  within  the  meaning  of  the  act  of 
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Burial  expenses  of  an  offioer  who  died  while  on  furlough— Cont'd. 
March  3, 1899,  which  provides  for  the  payment  of  the  trans- 
portation and  burial  expenses  of  the  remains  of  an  officer  who 
"died  while  on  duty  away  from  home/'    444. 

Burial  expenses  of  a  soldier  killed  while  running;  the  guards. 
A  soldier  who  was  killed  while  running  the  guards  was  not  killed 
"in  the  service"  within  the  meaning  of  the  act  of  March  3, 
1899,  and  his  family  or  friends  are  not  entitled  to  reimburse- 
ment for  the  cost  of  transportation  and  burial  of  his  remains, 
as  provided  for  by  that  act.    794. 

Burial  expenses  of  a  soldier  once  buried. 

The  family  of  a  soldier  who  was  killed  in  battle  and  whose  re- 
mains were  once  buried  and  subsequently  taken  up  and  trans- 
ported by  the  Government  to  his  home  is  not  entitled,  under 
the  act  of  March  3, 1899,  to  expenses  incurred  in  the  burial  of 
his  remains.    485. 

Burial  expenses  of  a  soldier  who  died  at  his  home. 

There  is  no  provision  of  law  which  authorizes  the  reimbursement 
of  the  family  of  a  soldier  who  died  while  at  his  home  on  fur- 
lough for  the  expenses  of  his  burial.    343. 

Burial  expenses  of  a  soldier  who  died  in  confinement. 

A  soldier  who  died  while  in  confinement  in  pursuance  of  a  sen- 
tence of  a  court-martial  did  not  die  "while  on  duty/'  within 
the  meaning  of  the  act  of  March  3,  1899,  which  provides  for 
the  payment  of  the  transportation  and  burial  expenses  of  a 
soldier  who  "died  while  on  duty  away  from  home."    453. 

Coffee,  liquid,  balance  of  money  advanced  for. 

Under  General  Orders,  No.  73,  of  1879,  an  officer  of  the  Army  to 
whom  a  sum  of  money  had  been  advanced  for  supplying  en- 
listed men  with  liquid  coffee  for  the  estimated  number  of 
days'  travel,  at  the  rate  of  21  cents  per  day  each  while  travel- 
ing, is  authorized  to  turn  over  to  the  company  commanders, 
for  the  benefit  of  the  company  funds,  any  balance  of  such 
sum  remaining  unexpended  at  the  end  of  the  travel.    369. 

Command,  exercising  a  higher. 

A  lieutenant  of  United  States  artillery  who  was  in  command  of  a 
battery  stationed  at  Fort  Pickens,  Fla.,  from  May  4  to  Sep- 
tember 1,  1898,  and  at  Fort  Barrancas,  Fla.,  from  September 
1,  1898,  to  January  13,  1899,  under  an  assignment  In  orders 
under  competent  authority,  was  exercising  a  higher  command 
and  serving  with  troops  "operating  against  the  enemy," 
within  the  meaning  of  the  act  of  April  26, 1898,  and  is  entitled 
to  the  pay  of  captain  during  that  period.    186. 

A  second  lieutenant  of  the  Army  who  exercised  the  command  of  a 
first  lien  tenant  did  not  "exercise  a  command  above  that  per- 
taining to  his  grade/'  within  the  meaning  of  the  act  of  April 
26, 1898,  and  he  is  not  entitled  to  the  pay  of  the  higher  grade. 
905. 
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Contract  surgeon.    See,  infra,  traveling  expense) 

Cooks  for  companies  of  the  Signal  Corps. 

Each  company  of  the  Signal  Corps  of  the  A: 
have  one  cook  as  a  part  of  the  author 
thereof,  who  is  entitled  to  the  rank  and  pi 
that  corps,  as  provided  hy  the  act  of  July  1 

Deposits  of  soldiers.    See,  Infra,  draft 

Deserters,  supposed.    See,  infra,  transportation. 

Discharge  with  directions  t;o  proceed  home. 

The  direction  to  an  officer  of  the  Army  to  pr< 
contained  in  an  order  discharging  him  fro 
not  stating  the  date  on  which  his  discharg 
is  inoperative  for  the  reason  that  he  ceases 
the  time  that  he  receives  the  order  or  notici 

See,  infra,  pay,  extra,  and  travel  pay. 

Draft  transmitted  by  a  soldier  for  deposit. 

The  United  States  is  not  liable  for  the  value  of 
by  an  officer  of  the  Army  and  transmitted 
the  instance  of  a  Boldier  for  deposit  to  the 
dier  under  section  1305,  Revised  Statutes 
issued  the  draft  having  failed  the  next  da; 
of  tbe  draft  by  the  paymaster  and  befor 
payment.    554. 

Furlough.     See,  supra,    burial   expenses,   and,  r 
rations,  and  transportation. 

Hawaiian  Islands.    See,  infra,  limits. 

Heirs,  disloyal.    See,  supra,  bounty. 

"Honestly  and  faithfully,"  serving.    See,  infra,  p  i 

Horses,  allowance  for  transportation.    See,  infra 

Hospital  charges  for  a  discharged  soldier.    See,  // 1 

Ice  for  the  use  of.    See  Appropriations,  water. 

Idaho,  reimbursement  of    See,  infra,  State. 

Insubordination.    See,  infra,  pay,  extra. 

Leave  of  absence  in  excess  of  30  days. 

Under  General  Orders,  No.  167,  of  1898,  which  p  < 
of  absence  granted  to  officers  of  the  Army  i  i 
limits  of  the  United  States  for  the  purpose  o 
will  be  regarded  as  taking  effect  and  t<  • 
tively,  on  the  dates  of  their  arrival  ther  i 
therefrom,  an  officer  in  Cuba  who  was  j  : 
absence  for  thirty  days,  with  permission  t 
States,  and  who  was  absent  thereunder  fift 
year,  must  be  regarded  as  on  leave  dur   i 
under  the  provisions  in  section  1265,  Rev  i 
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Leave  of  absence  in  excess  of  30  days — Con  tinned. 

officers  absent  with  leave  in  excess  of  thirty  days  shall  receive 
half  pay  only,  he  is  entitled  to  half  pay  only  daring  his  ab- 
sence in  excess  of  thirty  days.    924. 

"Limits  of  the  United  States,"  service  beyond. 

Service  by  an  officer  of  the  Volunteer  Army  in  the  Philippine 
Islands  is  service  "beyond  the  limits  of  the  United  States," 
within  the  meaning  of  the  act  of  January  12, 1899,  which  pro- 
vides that  officers  and  enlisted  men  "who  have  served 
honestly  and  faithfully  beyond  the  limits  of  the  United 
States  shall  be  paid  two  months'  extra  pay."    374. 

Service  by  an  enlisted  man  in  a  volunteer  organization  in  the 
Hawaiian  Islands  is  service  "beyond  the  limits  of  the  United 
States,"  within  the  meauing  of  the  act  of  January  12,  1899, 
which  provides  that  officers  and  enlisted  men  "who  have 
served  honestly  and  faithfully  beyond  the  limits  of  the  United 
States  shall  be  paid  two  months'  extra  pay/1    379. 

Loss  of  moneys  transmitted  by  a  paymaster. 

A  paymaster  of  the  Army  who  alleges  that  he  inclosed  certain 
sums  of  money  in  a  package  transmitted  by  him  to  an  officer 
for  the  payment  of  troops,  which  sums  were  uot  found  in  the 
package  when  received,  the  seals  being  unbroken,  is  not  en- 
titled to  credit  therefor.    940. 

Maintenance  of  a  discharged  soldier  in  hospital. 

Payment  to  the  commissioners  of  quarantine  of  the  State  of  New 
York  of  the  customary  charges  for  the  care  and  maintenance 
of  a  discharged  soldier  who  was  removed  to  Swinburne  Island 
Hospital  from  a  United  States  transport,  and  for  the  crema- 
tion of  his  remains,  is  authorized.    870. 

Massachusetts,  reimbursement  of.    See,  infra,  State. 

Mileage,  cost  of  local  ticket,  deduction  of 

The  cost  of  a  local  ticket  of  the  class  obtained  between  points  for 
which  transportaion  in  kind  is  furnished  should  be  deducted 
from  the  mileage  allowance.    479. 

Mileage  for  travel  after  discharge. 

An  officer  of  the  Army  who  was  discharged  on  December  2, 1898, 
to  take  effect  December  31, 1898,  aud  ordered  to  proceed  to  bis 
home,  but  who  remained  in  service  until  bis  discharge  took 
effect,  is  not  entitled  to  mileage  to  his  home,  but  is  entitled  to 
travel  pay  to  the  place  where  he  entered  the  service.    360. 

Mileage  for  travel  on  a  transport. 

An  officer  of  the  Army  who  traveled  on  a  Government  transport 
as  a  part  of  an  expeditionary  force  is  not  entitled  to  mile- 
age.   578. 

Under  the  act  of  March  15, 1*98,  an  officer  of  the  Army  who  trav- 
eled under  orders  without  troops  on  a  Government  transport, 
and  who  purchased  his  medals  thereon  of  the  quartermaster,  is 
entitled  to  mileage  at  the  rate  of  4  cents  per  mile.    622. 
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Mileage  of  an  acting  assistant  surgeon. 

An  acting  assistant  surgeon  of  the  Army  who  traveled  from  Camp 
Wikoff,  New  York,  to  Atlanta,  Ga.,  upon  the  annulment  at 
that  camp  of  a  contract  entered  into  with  him  at  Tampa,  Fla., 
in  which  it  was  stipulated  that  upon  annulment  thereof  he 
should  become  entitled  to  traveling  allowances  from  the  place 
where  tbe  contract  should  be  annulled  to  the  place  where  it 
was  made,  provided  that  the  journey  should  be  actually  per- 
formed, is  entitled  to  mileage  from  Camp  Wikoff  to  Charlotte, 
N.  C,  only,  the  remainder  of  the  journey  not  being  in  a  direct 
line  to  Tampa.    S51. 

Mileage  where  the  shortest  route  is  inconvenient. 

Where  there  are  two  or  more  usually  traveled  routes  between  two 
points,  there  is  no  authority  for  computing  mileage  over  the 
longest  because  of  some  inconvenience  to  the  traveler  in  using 
the  shortest  ronte.    479. 

New  York,  reimbursement  of,    See,  infra,  State. 

"Operating  against  the  enemy." 

Troops  stationed  at  a  post  on  the  coast,  at  which  the  garrison 
was  increased  and  additional  vigilance  required  for  a  short 
period  during  the  war  with  Spain,  are  to  be  regarded  as 
"  operating  against  the  enemy,1'  within  the  meaning  of  section 
7  of  the  act  of  April  26, 1898.    254. 

Pay,  additional,  for  reenlistment  -within  three  months. 

A  soldier  who  reenlisted  more  than  three  months  after  the  expira- 
tion of  his  previous  term^of  enlistment  is  not  entitled  to  the 
additional  pay  provided  by  section  1281,  Revised  Statutes,  as 
amended  by  section  3  of  the  act  of  August  1, 1894,  for  reenlist- 
ment within  three  months,  notwithstanding  that,  by  reason 
of  sickness,  his  reenlistment  was  antedated,  by  direction  of 
the  Major-General  Commanding  the  Army,  so  as  to  bring  it 
within  the  limitation  of  three  months;  nor  to  regular  pay 
prior  to  the  date  of  his  actual  enlistment.    754. 

Pay,  allotment  of,  payment  in  advance. 

Under  section  16  of  the  act  of  March  2, 1899,  which  authorizes  the 
Secretary  of  War  to  permit  enlisted  men  of  the  Army  to  make 
allotments  of  their  pay,  payment  in  advance,  or  without  evi- 
dence that  the  soldier  is  entitled  to  the  amount  allotted  at 
the  time  the  payment  is  to  be  made,  is  not  authorized.    252. 

Pay,  extra,  discharge  at  the  olose  of  the  war. 

Soldiers  belonging  to  volunteer  organizations  who  were  dis- 
charged at  the  close  of  the  war  with  Spain  under  General 
Orders,  No.  54,  of  1899,  and  soldiers  who  enlisted  in  the  Reg- 
ular Army  for  the  war  only,  who  were  discharged  as  provided 
in  General  Orders,  No.  40,  of  1898,  and  who  have  otherwise 
complied  with  the  acts  of  January  12  and  March  3, 1899,  are 
entitled  to  extra  pay.    665. 
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Pay,  extra,  discharge  on  the  advene  report  of  a  board. 

Section  14  of  the  act  of  April  22, 1898,  is  applicable  to  the  volun- 
teer regiments  organized  under  the  act  of  March  2, 1899,  and 
officers  of  such  regiments  discharged  by  direction  of  the  Presi- 
dent on  the  adverse  report  of  a  board  of  officers,  as  provided 
in  said  section,  are  entitled  to  the  one  month's  pay  and  allow- 
ances provided  for  in  said  act.  But  such  officers  are  not 
entitled  to  extra  pay  under  section  1  of  the  act  of  January  12, 
1899.    700. 

Pay,  extra,  discharge  upon  expiration  of  leave. 

An  officer  of  the  Army  who  upon  the  tender  of  his  resignation 
was  granted  a  leave  of  absence  for  one  month  and  discharged 
to  take  effect  at  the  expiration  of  his  leave,  and  whose  regi- 
ment was  mustered  out  on  the  same  day  that  his  leave  expired, 
is  to  be  regarded  as  having  been  discharged  by  the  muster 
out  of  his  regiment,  and  not  for  his  own  convenience,  and  he 
is  entitled  to  extra  pay.    799. 

Pay,  extra,  discharge  upon  request. 

A  soldier  who  is  discharged  upon  his  own  request,  but  not  for  dis- 
ability nor  as  a  matter  of  right,  is  discharged  for  his  own 
convenience,  although  an  order  for  the  discharge  of  his  com- 
pany may  have  been  issued  prior  to  the  date  of  his  discharge, 
and  is  not  entitled  to  the  extra  pay  provided  by  the  act  of 
January  12,  1899.    346. 

Pay,  extra,  discharge  without  a  substantial  furlough. 

An  officer  or  enlisted  man  of  a  volunteer  organization  which  was 
furloughed  under  General  Orders,  No.  130,  of  1898,  and  amend- 
ments thereof,  who,  daring  a  considerable  portion  of  the 
period  of  furlough,  was  held  to  actual  service,  or  was  absent 
sick  in  hospital  or  on  sick  farlongh  under  General  Orders, 
No.  114,  of  1898,  and  so  did  not  have  a  substantial  furlough 
under  said  General  Orders,  No.  130,  is  not  precluded  from  re- 
ceiving the  extra  pay  provided  by  the  acts  of  January  12  and 
March  3, 1899.    651. 

Pay,  extra,  discharge  without  furlough. 

An  officer  who  belonged  to  a  volunteer  organization  at  the  time 
of  the  muster  out  of  the  organization,  and  who,  after  January 
12, 1899,  was  mustered  out  therewith  aud  finally  discharged 
without  having  been  granted  a  fnrlough,  is  entitled  to  the 
extra  pay  provided  by  the  act  of  that  date.     374. 

Pay,  extra,  discharge  without  furlough  for  full  time. 

An  enlisted  man  in  a  volunteer  organization  who  was  granted  a 
fnrlough  prior  to  being  mustered  out  of  the  service  is  not  en- 
titled to  the  extra  pay  provided  by  the  act  of  January  12, 
1899,  Although  his  furlough  was  not  for  the  full  time  granted 
toothers.    379. 
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Pay,  extra,  enlistment  after  General  Orders,  No.  173,  of  1898. 
A  soldier  who  enlisted  in  the  Regular  Army  after  notice  of  Gen- 
eral Orders,  No.  173,  of  1898,  had  been  received  at  the  place 
where  he  enlisted  did  not  enlist  for  the  war  only,  and  he  is 
not  entitled  to  extra  pay  under  the  aet  of  March  3, 1899.    666. 

Pay,  extra,  of  an  offloer  who  died  while  on  furlough. 

Under  the  act  of  March  8, 1899,  the  heirs  of  officers  or  enlisted 
men  of  the  United  States  Volunteers  who  have  been  granted 
furloughs,  and  have  not  been  held  to  Actual  service  during 
the  period  of  furlough,  and  who  have  died  while  on  furlough 
or  while  awaiting  muster  out  at  the  expiration  of  the  fur- 
lough, are  not  entitled  to  the  extra  pay  provided  by  the  act 
of  January  12, 1899,  in  lien  of  furlough.    42. 

Pay,  extra,  of  a  soldier  oonvioted  of  insubordination. 

A  soldier  who,  for  intoxication  and  insubordination,  was  sen- 
tenced by  a  summary  court-martial  to  thirty  days'  labor  on 
regimental  guard  during  the  time  furlough  was  granted  to 
his  company,  but  who  the  Secretary  of  War  held  served 
honestly  and  faithfully,  is  entitled  to  extra  pay.    796. 

Pay,  extra,  of  a  soldier  under  two  enlistments. 

Under  the  act  of  March  3,  1899,  a  soldier  who  served  under  two 
separate  enlistments  and  who  wan  honorably  discharged  from 
each  is  entitled  to  extra  pay  on  each  dibcharge.    97. 

Pay,  extra,  sendee  not  honest  and  faithful 

A  soldier  who  was  killed  while  running  the  guard  did  not  serve 
"honestly  and  faithfully"  within  the  meaning  of  the  acts  of 
January  12  and  March  3,  1899,  and  his  heirs  are  not  entitled 
to  the  extra  pay  provided  for  by  those  acts.    794. 

Pay  from  time  of  reporting  at  rendezvous. 

Under  the  act  of  March  3,  1899,  which  provides  for  the  pay  of 
company  commissioned  officers  in  immune  regiments,  "from 
the  time  each  organized  company  reported  at  rendezvous  as  a 
company  for  service/'  each  such  officer  is  entitled  to  pay  from 
the  time  he  personally  reported  for  duty  on  or  after  the  date 
his  company,  duly  organized,  so  reported  at  rendezvous.     118. 

Pay,  longevity,  while  exercising  a  higher  command. 

Where  au  officer  of  the  Army  exercised  a  higher  command,  and, 
under  section  7  of  the  act  of  April  26,  1898,  is  entitled  to  the 
pay  and  allowances  of  the  grade  appropriate  to  the  command 
so  exercised,  and,  under  section  1262,  Revised  Statutes,  is  also 
entitled  to  increased  pay  for  length  of  service,  such  increased 
pay  is  to  be  computed  on  the  pay  of  the  grade  appropriate  to 
such  higher  command.    710. 

Paymaster,  additional,  of  volunteers. 

A  second  lieutenant  of  United  States  cavalry,  who  was  appointed 
an  additional  paymaster  of  United  States  Volunteers,  and 
who,  on  April  14,  lb99,  was  discharged  as  paymaster  to  take 
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Paymaster,  additional,  of  volunteers — Cod  tinned. 

effect  on  May  13,  is  not  entitled  to  the  nay  and  allowances  of 
a  major  after  the  latter  date,  notwithstanding  that  he  was  on 
April  26  directed  to  proceed  to  Cuba  to  assist  in  paying  the 
Cuban  army,  wbioh  duty  was  not  completed  by  him  until 
July  13.    524. 

Paymaster,  loss  of  moneys.    See,  supra,  loss. 

Pay  of  an  assistant  surgeon  of  volunteers. 

An  assistant  surgeon  of  volunteers  appointed  under  the  act  of 
March  2,  1899,  who  has  served  less  than  five  years,  is  entitled 
to  only  $1,600  per  annum,  being  the  pay  of  first  lieutenant  of 
cavalry,  although  under  that  act  he  may  have  the  rank  of 
captain.    278. 

Pay  of  an  infantry  soldier  for  duty  as  an  engineer  soldier. 

A  soldier  in  a  compauy  which  performed  duty  usually  performed 
by  engineer  soldiers,  but  which  was  regularly  mustered  and 
paid  as  a  company  of  infantry,  is  not  entitled  to  pay  as  an 
engineer  soldier.    25. 

Pay  of  an  officer  of  volunteers  from  date  of  enrollment. 

Under  the  act  of  July  7,  1898,  an  officer  is  entitled  to  the  pay  of 
the  grade  or  grades  which  he  held  during  the  period  from  the 
day  on  which  he  was  "enrolled  for  service  in  the  Volunteer 
Army  and  joined  for  duty  therein,  after  having  been  called 
■  for  by  the  governor  on  the  authority  of  the  President,"  to  the 
date  of  his  muster  in.    703. 

Pay  of  a  sergeant-major  promoted  to  lieutenant. 

A  regimental  sergeant-major  of  a  militia  organization  which  en- 
listed in  the  Volunteer  Army  as  a  body,  who  was  promoted  to 
second  lieutenant  and  battalion  adjutant  to  fill  a  vacancy 
subsequently  happening,  is  entitled  to  the  pay  of  the  higher 
grade.    425. 

Pay  of  retired  officers  at  educational  institutions. 

Officers  of  the  Army  on  the  retired  list  who,  upon  their  own  appli- 
cation, are  detailed  to  educational  institutions  in  accordance 
with  the  provisions  of  the  act  of  November  3, 1893,  are  entitled 
to  the  full  pay  of  their  rank.    120. 

Pay  proper,  20  per  cent  increase  of. 

The  provision  in  the  act  of  April  26,  1898,  that  "in  time  of  war 
the  pay  proper  of  enlisted  men  shall  be  increased  twenty  per 
centum  "  applies  only  to  the  pay  proper  of  enlisted  men  in  the 
Army  on  the  active  list,  and  enlisted  men  on  the  retired  list 
are  not  entitled  to  such  increase  of  pay.    182. 

Pay,  10  per  cent  increase  of  longevity. 
,  Under  the  act  of  May  26,  1900,  an  officer  of  the  Army  serving  in 

Porto  Rico,  Cuba,  the  Philippine  Islands,  Hawaii,  or  Alaska 
is  entitled  to  10  per  cent  increase  of  his  pay  proper  for  the 
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Pay,  10  per  cent  increase  of  longevity. 

highest  grade  he  holds  or  of  the  highest  grade  to  which  his 
pay  and  allowances  are  lawfully  assimilated,  but  such  increase 
does  not  operate  to  increase  his  pay  for  length  of  service.    944. 

Pay,  10  per  cent  increase  of,  where  ordered  to  China. 

Officers  and  enlisted  men  of  the  Army  serving  in  the  Philippines 
who  have  been  ordered  to  China  will  not  be  entitled  to  the 
increase  of  pay  proper  provided  by  the  act  of  May  26,  1900, 
after  their  departure  from  the  Philippines.    952. 

Pay,  10  per  cent  increase  of,  where  ordered  to  our  islands. 

An  officer  of  the  Army  who  is  on  duty  in  the  United  States,  and 
who  is  ordered  to  joiu  an  organization  in  one  of  our  island 
possessions,  or  in  Alaska,  is  not  entitled  to  the  10  per  centum 
increase  of  pay  proper  provided  for  by  the  act  of  May  26, 
1900,  for  time  prior  to  the  date  of  his  arrival  in  said  posses- 
sions or  territory,  or  for  time  after  the  date  of  his  departure 
therefrom,  whether  on  leave  of  absence  or  otherwise.    947. 

Pay,  travel    See,  infra,  travel  pay. 

Pay  while  on  leave.    See,  supra,  leave. 

Philippine  Islands.    See,  supra,  limits,  and  pay,  10  per  cent. 

Quarters,  commutation  o£  at  educational  institutions. 

Under  the  provision  of  the  act  of  November  3,  1893,  that  retired 
officers  of  the  Array  detailed  at  educational  institutions  "shall 
receive  the  full  pay  of  their  rank,"  but  which  does  not  include 
allowances,  snch  officers  so  detailed  are  not  entitled  to  com- 
mutation of  quarters.    606. 

Quarters,  commutation  of,  to  contract  surgeons. 

The  act  of  May  12,  1898,  which  limits  the  compensation  of  con- 
tract surgeons  to  $150  per  month,  by  implication  prohibits 
the  payment  of  commutation  of  quarters  to  contract  surgeons. 
403. 

Quarters,  commutation  of,  while  awaiting  orders. 

An  officer  of  the  Army  who  has  been  relieved  from  duty  and 
directed  to  proceed  to  his  home  to  await  orders  is  not  entitled 
to  commutation  of  quarters.    233. 

Quarters,  commutation  o£  while  retained  on  duty. 

An  officer  of  the  Army  who  was  detained  on  regimental  duty  dur- 
ing a  period  for  which  a  large  portion  of  the  regiment  was 
furloughed  was  on  duty  with  troops,  and  although  he  was 
not  furnished  quarters  in  kind  he  is  not  entitled  to  commuta- 
tion therefor.    518. 

Rations,  commutation  o£  during  captivity. 

Under  section  1228,  Revised  Statutes,  which  provides  that  any 
soldier  who  is  captured  by  the  enemy  shall  be  entitled  to 
receive,  during  his  captivity,  "the  same  pay,  subsistence, 
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Rations,  commutation  of,  daring  captivity— Con  tinned. 

and  allowance  to  which  he  may  be  entitled  while  in  the  act- 
ual service/7  a  soldier  so  captured  is  entitled  to  commutation 
of  rations  during  his  captivity.    846. 

Rations,  commutation  of,  while  in  hospital. 

Under  the  act  of  June  30,  1882,  and  the  regulations  made  by  the 
President  in  pursuance  thereof,  enlisted  men  of  the  Army 
undergoing  treatment  in  the  Army  and  Navy  Hospital  at  Hot 
Springs,  Ark.,  are  entitled  to  commutation  of  rations  at  the 
rate  of  30  cents  per  day  only,  and  not  at  the  rate  of  40  cents 
per  day  under  general  orders  of  the  Secretary  of  War,  No. 
137.    362. 

Rations,  commutation  o(  while  on  furlough. 

Soldiers  furloughed  under  General  Orders,  No.  114,  of  1898,  and 
amendments  thereto,  are  entitled  to  commutation  of  rations 
at  the  rate  of  $1.50  per  day  while  necessarily  traveling  to  or 
from  their  homes,  and  at  the  rate  of  25  cents  per  day  while 
not  so  traveling.    470. 

Reenlistment,  antedating.    See,  supra,  pay,  additional. 

Rendezvous,  regimental  and  company. 

The  term  "  rendezvous  "  in  the  provision  of  the  act  of  March  3, 
1899,  for  pay  of  company  officers  of  immune  regiments  "  from 
the  time  each  orgauized  company  reported  at  rendezvous  as 
a  company  for  service,"  includes  both  regimental  and  com- 
pany rendezvous  established  by  proper  authority  under  orders 
from  the  War  Department.    400. 

Service,  in  the.    See,  supra,  burial  expenses. 

State,  amounts  due  under  laws  of. 

Under  the  first  section  of  the  act  of  March  3, 1899,  payment  to  the 
State  of  Wyoming  of  amounts  due  under  the  laws  of  the  State 
to  the  members  of  the  National  Guard  of  the  State  for  services 
from  the  date  of  their  arrival  at  the  rendezvous  to  the  date  of 
their  muster  into  the  service  of  the  Volunteer  Army  of  the 
United  States  is  authorized.    896. 

State,  compensation  of  the  general  staff  of  the  National  Guard  of. 
The  State  of  New  York  is  entitled  to  reimbursement  for  payments 
made  for  the  compensation,  according  to  agreement,  of  the 
general  staff  officers  of  the  National  Guard  of  the  State  as 
agents  of  the  governor  in  aiding  the  United  States  in  raising 
the  Volunteer  Army  for  the  war  with  Spain,  and  for  their 
transportation,  subsistence,  and  other  traveling  expenses 
while  so  engaged;  and  for  the  cost  of  transportation,  subsist- 
ence, and  other  traveling  expenses  of  an  officer  of  the  Regular 
Army  who  was  detailed  for  duty  with  said  National  Guard  as 
the  agent  of  the  governor  in  rendering  such  aid.    680. 
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State,  expenses  of  preparing  accounts  of. 

The  State  of  Idaho  is  entitled  to  reimbursement  for  necessary  ex- 
penses incurred,  after  the  troops  of  the  State  were  mustered 
into  the  service  of  the  United  States,  in  preparing  accounts 
for  costs,  charges,  and  expenses  incurred  in  aiding  the  United 
States  to  raise  the  Volunteer  Army  in  the  war  with  Spain. 
872. 

State,  purchase  by,  of  clothing  for  volunteers. 

A  governor  of  a  State  who,  under  specific  authority  of  the  proper 
officer  of  the  War  Department,  purchased  clothing  for  the  use 
of  the  Volunteer  Army,  is  entitled  to  reimbursement  for  the 
cost  thereof.    328. 

State,  service  of  the  naval  reserves  of. 

The  State  of  Massachusetts  is  not  entitled  to  reimbursement  under 
the  act  of  March  3, 1899,  for  expenses  incurred  for  the  service 
or  transportation  of  the  naval  reserves  of  the  State  prior  to 
April  25,  1898,  the  date  of  the  telegram  and  letter  of  the  Sec- 
retary of  War  announcing  to  the  governors  of  States  and 
Territories  the  quotas  of  volunteers  to  be  furnished  by  them 
respectively.    844. 

State  transportation  of  rejected  volunteers. 

Reimbursement  may  be  legally  made  to  the  governor  of  any  State 
or  Territory  for  expenses  incurred  and  paid  for  the  transpor- 
tation from  the  company,  battalion,  or  regimental  rendezvous 
to  the  State  rendezvous,  and  return,  of  volunteers  or  organ- 
ized militia  who  presented  themselves  for  enrollment  in  the 
Volunteer  Army  and  who  were  rejected  for  any  cause.    582. 

Subsistence  on  transports.  See  Appropriations,  transports. 

Subsistence  while  traveling.    See,  infra,  traveling  expenses. 

Transportation  of  a  soldier  while  on  furlough. 

Soldiers  furloughed  under  General  Orders,  No.  114,  of  1898,  and 
amendments  thereto,  are  not  entitled  to  transportation  while 
traveling  to  or  from  their  homes.    470. 

Transportation  of  supposed  deserters. 

The  United  States  is  not  liable  for  the  cost  of  transportation  from 
Nagasaki,  Japan,  to  San  Francisco,  Cal.,  of  two  men  who 
were  arrested  by  the  United  States  consul  at  Nagasaki  as 
supposed  deserters  from  the  Army,  but  who  were  not  in  fact 
such  deserters.    743. 

Transportation  of  the  horses  of  an  offioer. 

An  offioer  of  the  Army  who  was  ordered  to  proceed  from  Cuba  to 
New  York  City,  there  to  report  to  the  Adjutant-General,  and 
who  was  ordered  to  proceed  thence  to  Fort  Meade,  S.  Dak., 
and  take  station  there,  was  not  ordered  to  change  his  station 
twice,  and  is  not  entitled  to  a  doable  allowance  for  the  trans- 
portation of  his  horses.  378. 
22184— Vol.  6 63 
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Transportation  of  the  horses  of  an  officer  upon  muster  out. 

An  officer  of  volunteers  who,  npon  being  mustered  oat  of  the 
service  and  npon  the  refusal  of  the  division  quartermaster  to 
furnish  transportation,  nnder  General  Orders,  No.  40,  of  1899, 
for  bis  two  horses  to  his  home,  obtained  transportation  there- 
for at  his  own  expense,  is  entitled  to  reimbursement  of  the 
cost  thereof,  not  to  exceed  the  amount  authorized  for  the 
transportation  of  horses  of  officers  changing  stations.    825. 

Transportation  of  the  personal  effects  of  an  officer. 

An  officer  of  the  Army  who  on  retirement  procured  the  transpor- 
tation of  his  personal  effects  from  his  duty  station  to  his 
home  is  not  entitled  to  reimbursement  for  the  cost  thereof.    81. 

Transportation,  reimbursement  of  cost  of;  to  an  officer. 

An  officer  who  actually  travels  over  any  of  the  railroads  men- 
tioned in  the  act  of  1899,  and,  having  failed  to  secure  trans- 
portation in  kind,  pays  his  own  fare,  is  entitled  to  be  reim- 
bursed so  much  as  it  would  have  cost  the  Government  had  a 
request  been  used.  When  an  officer  travels  over  any  of  the 
railroads  included  in  the  act,  it  will  be  presumed,  in  the 
absence  of  affirmative  evidence  to  the  contrary,  that  he  has 
been  furnished  with  a  transportation  request.    479. 

Transportation  requests.    See  Railroads  and  Transportation. 

Traveling  expenses  during  delay. 

An  officer  of  the  Army  who  traveled  from  New  York  City  to 
Denver,  Colo.,  by  way  of  Washington,  D.  C,  en  route  from 
Mayaguez,  Porto  Rico,  and  who  paid  local  railroad  rates  and 
stopped  one  day  in  Washington,  is  entitled  to  reimbursement 
only  at  through  rates  by  the  shortest  usually  traveled  route, 
and  for  necessary  subsistence  without  unnecessary  delay.    1. 

Traveling  expenses  of  a  contract  surgeon. 

A  contract  surgeon  who,  without  orders  and  not  in  the  discharge 
of  any  official  duty,  started  on  his  return  from  his  post  in 
Cuba  to  his  home  in  the  United  States  prior  to  the  annulment 
of  his  contract,  is  not  entitled  to  traveling  expenses  incurred 
prior  to  said  annulment  under  an  order  approving  the  travel 
as  necessary  for  the  public  service.    12. 

Traveling  expenses  while  detained  by  sickness. 

An  officer  of  the  Army  who  was  detained  by  sickness  while  travel- 
ing from  Habana,  Cuba,  to  Buffalo,  N.  Y.,  under  orders,  is  not 
entitled  to  reimbursement  for  subsistence  while  so  detained, 
the  detention  not  being  inoident  to  the  service.    5. 

Travel  pay,  acquiring  right  to,  by  delay. 

Where  the  time  from  the  date  on  which  an  officer  of  the  Army  is 
relieved  from  duty  to  the  date  on  which  his  discharge  takes 
effect  is  sufficient  to  enable  him  to  travel,  by  the  shortest 
usually  traveled  route,  from  the  place  where  he  is  relieved 
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Travel  pay,  acquiring  right  to,  by  delay— Con  ti: 
from  duty  to  the  place  where  he  entered 
not  acquire  a  right  to  travel  pay  by  deli 
the  place  where  he  entered  the  service,  or 
place.    26. 

Travel  pay  for  a  fraction  of  a  day. 

Under  the  provision  in  section  1290,  Revised  S 
pay  ''shall  be  computed  at  the  rate  of 
twenty  miles,"  a  soldier  is  entitled  to  trav 
traveled,  although  the  number  of  miles  ma 
of  a  day.    498. 

Travel  pay  of  a  paymaster's  clerk. 

A  paymaster's  clerk  is  entitled  to  traveling  i 
actual  travel  on  duty  under  orders.    31. 

An  order  to  a  paymaster  to  proceed  to  his  hoi 
strued  as  an  order  to  his  clerk  to  proceed 
is  not  entitled  to  travel  pay  or  to  mileage  i 

Travel  pay  on  discharge  at  the  close  of  the  ' 
Officers  and  soldiers  who  were  discharged  on 
tions  at  the  close  of  the  war  with  Spain,  ii 
eral  Orders,  No.  54,  of  1899,  were  dischai 
right,  and  not  for  their  own  convenience,  a 
to  travel  pay.    657. 

Travel  pay  on  discharge  for  an  offense. 

Under  section  1290,  Revised  Statutes,  which  i 
allowances  to  a  soldier  who  is  discharge 
"except  by  way  of  punishment  for  an  of!  ! 
was  convicted  by  a  court-martial  of  an  oj 
to  be  dishonorably  discharged,  "  without  J 
allowances  to  the  date  of  discharge/'  is  n  i 
pay.    220. 

Travel  pay  on  discharge  for  disability. 

Under  the  act  of  March  16,  1896,  which  pro v id  i 
roan  discharged  by  order  of  the  Secretar 
ity  caused  by  his  own  misconduct "  shall 
eling  allowances,  to  deprive  a  soldier  c 
allowances  the  terms  of  the  act  must 
with,  and  by  its  terms  it  applies  only  t< 
Secretary  of  War,  and  for  the  specific  ca  i 
other.    110. 

Travel  pay  on  discharge  to  accept  an  appoinl  i 
A  soldier  who  was  honorably  discharged  to  <  i 
an  appointment  to  a  clerkship  at  the  i 
department  of  the  Army  at  Santiago,  C 
for  his  own  convenience,  and  he  is  not  e:  I 
326. 


Travel  pay  on  discharge  while  on  furlough. 

A  soldier  who  was  discharged  at  his  place  of  enrollment  while  on 
furlough  is  not  entitled  to  travel  pay  from  the  place  where 
his  company  was  discharged,  and  an  order  of  the  Secretary  of 
War  purporting  to  authorize  payment  thereof  does  not  war- 
rant payment.    9. 

Travel  pay  under  the  act  of  June  7,  1900. 

Under  the  act  of  June  7,  1900,  a  soldier  who  was  discharged  under 
orders  issued  by  direction  of  the  Secretary  of  War  between 
April  21, 1898,  and  June  7, 1900,  which  stated  that  the  soldier 
was  entitled  to  travel  pay,  is  entitled  to  traveling  allowances 
at  the  rate  fixed  by  section  1290,  Revised  Statutes,  from  the 
place  designated  in  the  final  statements  as  the  place  of  dis- 
charge to  the  place  of  his  enrollment  or  enlistment,  notwith- 
standing that  his  discharge  was  for  his  own  convenience. 
967. 
Under  the  act  of  June  7, 1900,  a  soldier  who  was  discharged  under 
orders  issued  by  direction  of  the  Secretary  of  War  between 
April  21, 1898,  and  June  7, 1900,  which  stated  that  the  soldier 
was  entitled  to  travel  pay,  and  who  was  absent  by  proper 
authority  on  the  date  of  the  muster  ont  of  his  regiment,  is 
entitled  to  traveling  allowances  at  the  rate  fixed  by  section 
1290,  Revised  Statutes,  from  the  place  where  his  regiment  was 
mustered  out  and  discharged  to  the  place  of  his  enrollment  or 
enlistment,  notwithstanding  that  he  may  have  been  at  the 
place  of  bis  enrollment  or  enlistment  at  the  time  his  regiment 
was  mustered  oat.    967. 

Travel  pay  where  orders  for  transportation  are  canceled. 

Where  transportation  and  subsistence  can  not  be  fnrnished  a  sol- 
dier in  kind,  as  specified  in  orders,  or  where  the  public  inter- 
ests otherwise  require,  the  orders  given  therefor  may  be  can- 
celed under  such  regulations  as  the  Secretary  of  War  may  pre- 
scribe; whereupon  the  soldier  will  have  the  same  right  to 
travel  pay  that  he  would  have  had  if  the  orders  had  not  been 
issued.    657. 

"Wyoming,  reimbursement  of.    See,  supra.  State. 
ASSIGNMENTS.    See  Army,  allotment,  and  Contracts,  assignee. 
ATTORNEY-GENERAL. 

Opinion  of;  as  to  validity' of  title.    See  Public  buildings,  Indian, 
and  lock. 

ATTORNEYS. 

Fees,  payment  of,  from  proceeds  of  claims.    See  Claims. 
ATTORNEYS  OR  COUNSEL. 

Employment  of.    See  Abstracts  of  title. 
AUDITORS. 

Allowance  of  an  item  not  specified.    See  Accounts,  revision. 
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Claims,  requirement  of  specification.    See  Claims. 

Facts  stated  by,  in  reporting  decisions.    See  Comptroller. 

Jurisdiction  of.     See  Accounting   officers,  Accounts,  building 
and  Court  of  Claims. 

Reopening  accounts.    See  Accounts,  reopening. 

Settlement  by.    See  Accounts. 

BANKER.    See  Internal  revenue. 

BILLS  OF  LADING.    See  Internal  revenue. 

BOOKS.     See  Appropriations,  library;    Departments,  and  District 
of  Columbia. 

BOUNTY.     See  Army,  Marine  corps,  and  Navy. 

BRADSTREET'S  COMMERCIAL  AGENCY.    See  Departments,  books. 

BROKER.     See  Internal  revenue. 

BUILDINGS. 

Renting,  in  the  District  of  Columbia.    See  Appropriations,  De- 
partment. 

BURIAL  EXPENSES.    See  Army,  Marshals,  and  Navy. 
CENSUS. 

Agents  for  the  collection  of  statistics. 

Tbe  provisions  of  the  census  act  of  March  3,  1899,  do  not  author- 
ize the  employment  of  special  agonts  for  the  collection  and 
compilation  of  agricultural  statistics.    452. 

Special  agent,  per  diem  of.    See  Traveling  expenses. 
CIVIL  SERVICE  COMMISSION.    See  Appropriations,  public  printing. 
CLAIMS. 

Acceptance  of  amount  found  due.    See  Accounts,  revision. 

Affidavits  made  long  after  the  facts  arose. 

Affidavits  made  long  after  the  facts  arose  to  which  the  affiants 
testify,  with  no  opportunity  to  cross-examine  them  or  to  test 
the  credibility  of  their  testimony,  are  untrustworthy  in  sup- 
port of  old  claims.    801. 

Allowance,  partial.    See  Accounts,  revision. 

Assignment  of.    See,  infra,  attorneys'  fees. 

Attorneys'  fees  in  back  pay  and  bounty  cases. 

The  payment  to  attorneys,  under  a  long-continued  practice,  of 
their  fees  for  prosecuting  claims  for  back  pay  and  bounty  not 
being  clearly  prohibited  by  section  3477,  Revised  Statutes,  it 
should  not  now  be  disturbed.    101. 

Claimant.    See,  infra,  right. 

Filing.    See,  infra,  specification  of. 
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Indefinite. 

An  application  by  the  widow  of  a  deceased  soldier  in  the  war  of 
the  rebellion  to  the  Auditor  for  the  War  Department  for 
"  any  and  all  arrears  of  pay  and  allowances  whatsoever  that 
may  be  due  him  under  any  and  all  acts  of  Congress,  or  under 
any  rulings  or  decisions  of  the  departments  or  courts  affect- 
ing such  acts,  and  particularly  for  the  items  of  monthly  pay, 
bounty,  clothing,  travel  pay,  subsistence,  servant's  pay,  ser- 
vant's clothing,  extra  travel  pay,  use  and  risk  of  horse,  com- 
mutation of  rations  and  clothing  while  a  prisoner  of  war,  ex- 
tra pay  for  command  of  company,  or  such  of  these  as  he  may 
by  any  act  or  decision  be  entitled  to  receive,"  is  too  general 
and  indefinite  to  constitute  a  claim  against  the  United  States, 
and  the  Auditor  having  refused  to  receive  it  as  a  claim,  the 
Comptroller  of  the  Treasury  is  not  authorized  to  revise  his 
action.    692. 

An  application  by  a  soldier  "  for  any  and  all  arrears  of  pay  and 
allowances  of  every  nature  and  description  that  may  be  dne 
him  under  any  and  all  acts  of  Congress,  and  the  rulings  and 
decisions  of  the  Department  thereunder,"  is  too  general  and 
indefinite  to  constitute  a  claim  against  the  United  States,  and 
the  Auditor  having  refused  to  receive  it  as  a  claim,  the  Comp- 
troller of  the  Treasury  is  not  authorized  to  revise  his  action. 
747. 

See,  infra,  specification  of 

Indian,  for  indemnity  for  horses  stolen. 

The  accounting  officers  are  authorized  to  settle  a  claim  of  a  Chick- 
asaw Indian  (not  a  citizen  of  the  United  States)  for  indem- 
nity, under  the  treaty  made  with  that  and  another  tribe  in 
1855,  for  horses  stolen  or  destroyed  by  Comanche  Indians. 
441. 

Recording  a  deed,  fees  paid  for  by  vendor. 

A  vendor  of  land  to  the  United  States  who,  in  pursuance  of  a 
requirement  by  the  Government  that  the  deed  should  be 
recorded  before  the  draft  for  the  purchase  money  would  be 
delivered,  paid  a  tax  on  and  fees  for  recording  the  deed 
therefor  has  no  legal  claim  for  reimbursement  of  the  amount 
so  paid.    592. 

Right  of  a  claimant  to  submit  his  claim. 

A  head  of  a  Department  is  not  authorized  to  require  a  claimant 
to  submit  his  claim  for  a  sum  less  than  that  to  which  he 
believes  he  is  entitled,  or  to  prohibit  him  from  taking  proper 
measures  to  protect  his  rights  in  the  courts.    907. 

Specification  o£ 

Requirements  by  the  Auditor  for  the  Wsr  Department  that  all 
claims  filed  with  him  "  must  state  specifically,  in  writing, 
wherein  the  Government  is  indebted  to  the  claimant;  if  for 
back  pay,  the  time,  giving  dates;  if  for  bounty,  under  what 
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CLAIMS— Continued. 

Specification  of— Continued. 

particular  act;  if  for  travel  pay,  between  what  points/'  and 
that  the  claimant  must  make  oath  to  the  truth  of  the  allega- 
tions made  in  his  claim,  are  reasonable  requirements.    456. 

Stale.    See,  supra,  affidavits. 

Unliquidated.     See  Contracts,  demurrage,  and  World's  Colum- 
bian exposition. 

Unliquidated,  liquidation  of 

The  work  to  be  done  under  a  contract  haying  been  suspended 
indefinitely  by  the  head  of  a  Department,  he  is  authorized  to 
settle  with  the  contractor  for  the  damages  arising  from  such 
breaoh  of  the  contract,  and  the  payment  of  the  amount  so 
agreed  upon  is  authorized.    953. 

See  Wharves. 

CLERKS  OF  COURTS. 

Attendance  where  the  court  is  opened  by  the  judge. 

The  clerk  of  the  district  court  for  Arizona  Territory  is  entitled  to 
per  diem  fees  for  attendance  when  the  court,  pursuant  to  a 
former  adjournment,  is  opened  by  the  judge  for  business. 
228. 

Attendance  where  the  court  is  opened  under  an  order. 

A  circuit  court  which  was  opened  by  the  marshal  or  the  clerk 
under  an  order  of  the  judge,  made  while  the  court  was  in 
session,  directing  such  opening  in  case  neither  of  the  judges 
should  be  present,  was  not  opened  under  section  672,  Revised 
Statutes,  and  the  clerk  is  not  entitled  to  per  diem  fees  for 
attendance  on  such  days.    787. 

Attendance  where  the  court  is  open  for  business. 

The  expenses  of  the  supreme  court  of  Arizona  Territory  are  pay- 
able by  the  United  States,  and  the  clerk  of  that  court  is  en- 
titled to  a  per  diem  fee  for  each  day's  attendance  on  the 
court  when  it  is  open  for  business  and  the  justices  are  present 
and  presiding.    250. 

Attendance  where  the  journal  does  not  show  a  session. 

A  clerk  of  court  is  not  entitled  to  per  diem  fees  for  attendance  at 
court,  where  the  record  on  the  journal  does  not  show  that  the 
court  was  actually  in  session  and  that  he  was  present,  either 
in  person  or  by  deputy,  on  the  days  for  which  Such  fees  were 
charged.    382. 

Bankruptcy  cases,  copies  of  orders  in. 

A  clerk  of  a  district  court  who,  by  an  order  of  court,  made  and 
sent  to  parties  in  bankruptcy  cases  certified  copies  of  an  order 
notifying  them  not  to  appear  at  the  regular  term  of  the  court 
to  which  they  had  been  notified  to  appear,  but  at  a  special 
term  to  which  the  court  had  been  adjourned,  is  not  entitled 
to  separate  fees  for  this  service,  compensation  therefor  being 
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Bankruptcy  cases,  copies  of  orders  in — Continued. 

included  in  the  fee  of  $10  provided  by  section  52  of  the  act 
of  July  1, 1898,  "  as  full  compensation  for  their  services  to  each 
estate."    900. 

Certificate.    See,  infra,  receipt  and  seal 

Chinese  oases,  where  district  court  has  assumed  jurisdiction. 

Under  section  13  of  the  act  of  September  13, 1888,  United  States 
commissioners  have  final  jurisdiction  in  cases  for  the  depor- 
tation of  Chinese  persons  found  unlawfully  in  the  United 
States,  subject  only  to  the  right  of  appeal  to  the  district  court 
by  the  defendant ;  and  the  clerk  of  a  district  court  is  not 
entitled  to  fees  in  such  cases  where  the  commissioner  has 
taken  final  action  and  issued  an  order  of  deportation  and  the 
defendant  has  not  taken  an  appeal,  but  where  the  district 
court  has  wrongfully  assumed  jurisdiction.    404. 

Deputy  clerk  and  stenographer.     See  Office  and  Employment, 
incompatibility. 

Docket  fees. 

The  entry  on  the  docket  by  a  clerk  of  court  of  the  proceedings  in 
a  case  is  sufficient  to  show  to  which  of  the  three  docket  fees 
provided  by  law  he  is  entitled.    382. 

Entering  a  return  by  notation  of  execution  of  the  writ. 

A  clerk  of  court  is  not  entitled  to  the  fee  fixed  bylaw  for  entering 
the  marshal's  return  on  a  mittimus,  where  the  only  entry 
made  by  him  is  the  notation  of  the  fact  that  the  writ  was 
executed.    382. 

Entries  on  the  journal  of  the  court. 

A  clerk  of  court  is  not  entitled  to  fees  for  entries  on  the  journal  of 
tin  court,  as  for  general  entries  to  show  that  business  was 
transacted ;  but  he  is  entitled  to  such  fees  in  the  specific  cases 
or  for  the  miscellaneous  business  to  which  the  entries  relate. 
382. 

Folio  fees  for  docket  entries. 

A  clerk  of  court  is  not  entitled  to  folio  fees  for  docket  entries,  that 
service  being  covered  by  docket  fees.    382. 

Folio  fees  for  entering  orders  and  making  records. 

A  clerk  of  court  is  not  entitled  to  folio  fees  for  entering  an  order 
or  making  a  record,  where  the  only  service  performed  is  the 
filing  of  the  paper  in  his  office.    382. 

Folio  fees  for  words  in  rolls  of  jurors  and  witnesses. 

A  clerk  of  court  is  not  entitled  to  folio  fees  as  part  of  the  certifi- 
cate, for  the  words  and  figures  contained  in  the  roll  of  jurors 
and  witnesses  made  by  the  marshal,  upon  which  payment  is 
made  and  upon  which  he  indorses  his  certificate  to  the  effect 
that  the  court  ordered  payment  thereof.    382. 
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Mileage  for  attending  court  during  a  session. 

A  clerk  of  court  is  not  entitled  to  mileage  for  travel  to  attend 
court  during  a  session  unless  the  court  adjourns  over  one 
secular  day  or  more.    382. 

Receipt  to  a  marshal. 

The  receipt  given  by  a  clerk  of  court  to  a  marshal  for  moneys 
which  the  marshal  has  paid  to  him  in  pursuance  of  the  act  of 
May  28,  1896,  is  not  a  certificate  or  report  within  the  mean- 
ing of  clause  8  of  section  828,  Revised  Statutes,  and  the  clerk 
is  not  entitled  to  any  fee  therefor.     540. 

Seal,  attaching  to  copies  of  orders. 

A  clerk  of  court  is  not  entitled  to  a  fee  for  attaching  a  seal  to  a 
copy  of  an  order  of  court,  where  the  order  itself  directs  a 
"certified  copy  "  only.    900. 

Seal  to  a  certificate  for  use  of  officers  of  court. 

A  seal  is  not  necessary  to  authenticate  the  certificate  of  a  clerk  of 
court  which  is  for  the  use  of  officers  of  the  court  only,  and 
the  clerk  is  not  entitled  to  a  fee  for  affixing  a  seal  thereto.    540. 

Short  charges  of  items  not  approved. 

A  clerk  of  court  is  not  entitled  to  credit  in  the  settlement  of  his 
accounts  for  amounts  short  charged  by  him,  as  a  set-off  either 
against  overcharges  for  services  of  the  same  class  or  against 
amounts  disallowed,  the  items  short  charged  never  having 
been  presented  to  and  approved  by  the  court  as  required  by 
law.    382. 

Territories,  supreme  courts  in,  fees  for  making  dockets. 

The  fees  of  clerks  of  the  supreme  courts  in  the  Territories  for 
making  dockets  are  governed  by  paragraph  13  of  section  828, 
Revised  Statutes,  and  not  by  paragraph  10  or  11  of  that 
section.    580. 

COAST  AND  GEODETIC  SURVEY. 

Magnetic  observatory,  installation  of.  See  Appropriations, 
estimates. 

Purchase  of  provisions  for  assistants.  See  Offices  and  em- 
ployees. 

COMMERCIAL  BROKERS.     See  Internal  revenue. 
COMMISSIONER  OF  INTERNAL  REVENUE. 
Findings  of.  • 

An  allowance  by  the  Commissioner  of  Internal  Revenue  under 
section  3220,  Revised  Statutes,  of  a  claim  for  refundment  of 
taxes  erroneously  collected  is  conclusive  as  to  the  facts  upon 
which  the  allowance  is  made,  but  not  as  to  questions  of  law 
arising  therein.  259. 
Suspension  of  a  statute  by.  See  Internal  revenue. 
COMMISSIONERS,  UNITED  STATES. 

Account,  supplemental.    See  Accounts. 
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COMMISSIONERS,  UNITED  STATES— Continued. 
Army,  enlistment  in. 

Under  the  provision  of  the  act  of  May  28, 1896,  that  no  "military 
employee  of  the  Government  *  *  *  shall  have,  hold,  or 
exercise  the  duties"  of  United  States  commissioner,  a  com- 
missioner who  enlisted  in  the  Army  vacated  his  office,  and  in 
resuming  the  exercise  of  the  duties  of  the  office  after  his  dis- 
charge he  became  a  de  facto  officer  only.    454. 

Attendance  of  deputy  marshal  ^before  two.    8ee  Marshals. 

Chinese  cases,  jurisdiction  in.    See  Clems  of  courts. 

Complaint,  approval  of,  by  telephone. 

Under  the  act  of  May  28, 1896,  which  provides  that  no  warrant  of 
arrest  for  violations  of  the  internal-revenue  laws  shall  be 
issued  upon  the  complaint  of  a  private  citizen  "  unless  first 
approved  in  writing "  by  a  district  attorney,  the  issue  of  a 
warrant  upon  a  complaint  made  by  a  field  deputy  marshal, 
which  was  approved  by  the  district  attorney  by  telephone, 
even  though  subsequently  reduced  to  writing,  is  not  author- 
ized.   113. 

Complaint,  fee  for  copy  of. 

A  United  states  commissioner  is  not  entitled  to  fees  for  copies  of 
complaints  unless  they  are  actually  made  and  attached  to  the 
warrant,  as  required  by  the  act  of  August  18, 1894.     147. 

Complaint  not  actually  sworn  to. 

A  United  States  commissioner  is  not  entitled  to  any  fees  in  cases 
wherein  the  complaint  upon  which  the  warrant  of  arrest  was 
issued  was  not  actually  sworn  to  before  him  or  some  other 
officer  authorized  to  administer  oaths.    147. 

Complaint,  taking  a  separate,  against  joint  offenders. 

A  United  States  commissioner  who  takes  a  separate  complaint 
and  issues  a  separate  warrant  against  each  of  two  or  more 
joint  offenders,  in  a  case  in  which  the  making  of  separate 
complaints  and  the  issuing  of  separate  warrants  are  not 
necessary,  is  entitled  to  such  fees  only  as  he  would  have  been 
entitled  to  had  he  made  only  one  case  against  the  joint 
defendants.    285. 

De  facto.    See  Marshals. 

Entering  a  return,  what  constitutes, 

"Entering  a  return,"  for  which,  by  the  act  of  May  28,  1896,  a 
United  States  commissioner  is  entitled  to  a  fee  of  15  cents, 
consists  in  making  a  full  record  in  his  docket  of  the  marshal's 
return,  as  indorsed  on  the  writ,  and  not  in  making  a  mere 
statement  of  the  fact  that  the  writ  was  executed,  retained, 
and  filed.    285. 

Nearest.    See  Marshals. 
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COMMISSIONERS,  UNITED  STATES— Continued. 
Prisoner  committed  by  another  commissioner. 

A  United  States  commissioner  in  the  State  of  Virginia  is  not 
authorized  to  iasne  process  for  the  appearance  before  him  of 
a  prisoner  who  has  been  committed  by  another  commissioner, 
and  a  field  deputy  marshal  is  not  entitled  to  a  fee  for  serving 
such  process.    500. 

Reference  of  a  Chinese  case  under  a  general  order. 

A  United  States  commissioner  who  has  acquired  jurisdiction  of  a 
Chinese  exclusion  case  is  not  entitled,  for  hearing  and  decid- 
ing such  case,  to  a  fee  for  attending  to  a  reference  of  such 
case  under  a  general  order  of  the  district  court  purporting  to 
refer  such  cases  to  him  as  a  "  reference  of  a  litigated  matter  " 
under  the  act  of  May  28,  1896,  the  district  court  not  having 
jurisdiction  of  the  case.    829. 

Service  not  performed  at  the  time  of  rendering  account. 

A  United  States  commissioner  is  not  entitled  to  fees  for  services 
which  had  not  been  performed  by  him  at  the  time  he  rendered 
his  account  therefor,  even  though  he  subsequently  performed 
the  services.    285. 

Sureties,  surrender  of  a  defendant  by,  during  a  session. 

Under  section  1018,  Revised  Statutes,  the  surrender  of  a  defendant 
by  his  sureties  is  authorized  during  a  vacation  of  the  court 
only,  and  a  United  States  commissioner  is  not  entitled  to  fees 
in  proceedings  against  a  defendant  so  surrendered  during  a 
session  of  the  court.    308. 

'Warrant  for  the  arrest  of  deserters  from  the  Navy. 

Under  the  laws  and  regulations  for  the  government  of  the  Navy, 
a  United  States  commissioner  is  not  authorized  to  issue  a 
warrant  for  the  arrest  of  a  deserter  from  the  Navy,  and  fees 
for  services  rendered  and  expenses  incurred  by  a  marshal  in 
the  execution  of  such  warrant  are  not  payable  from  the  appro- 
priation for  salaries,  fees,  and  expenses  of  marshals.    741. 

Warrant  illegally  Issued,  hearing  of  a  case  on. 

A  United  States  commissioner  who  bears  the  case  of  a  defendant 
brought  before  him  on  a  warrent  illegally  issued  by  another 
commissioner  is  entitled  to  the  fees  provided  by  law  for  his 
services,  unless  the  fact  that  the  warrant  was  illegally  issued 
is  disclosed  upon  its  face.    804. 

Warrant,  separate,  against  joint  offenders.    See,  supra,  complaint. 

Witness,  attendance  as,  of  a  person  In  custody. 

A  person  in  custody  awaiting  trial  for  an  alleged  offense,  who 
attended  before  a  United  States  commissioner  as  a  witness,  is 
entitled  to  the  fee  providod  by  law  for  such  attendance.    588. 

COMPTROLLER  OF  THE  TREA8URY. 

Accounts,  form  of  keeping.    See  Accounts,  public. 
Accounts,  reopening.    See  Accounts. 
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Accounts,  revision  of.    See  Accounts. 

Advance  decision,  subsequent  change  of  facts  or  law. 

An  advance  decision  rendered  by  the  Comptroller  of  the  Treasury 
to  a  disbursing  officer,  in  which  it  is  held  that  payment  is 
not  authorized,  is  not  binding  upon  the  Auditor  or  the  Comp- 
troller iu  cose  of  a  subsequent  material  change  in  the  facts  or 
the  construction  of  the  law.    672. 

Advance  decisions  to  disbursing  officers,  review  of. 

The  Secretary  of  the  Treasury  has  no  authority  to  direct  the 
Comptroller  of  the  Treasury  to  review  an  advance  decision 
rendered  by  him  upon  the  application  of  a  disbursing  officer 
under  section  8  of  the  act  of  July  31,  1894,  which  provides 
that  his  "decision,  when  rendered,  shall  govern  the  Auditor 
and  the  Comptroller  of  the  Treasury  in  passing  upon  the 
account"  of  the  disbursing  officer.    50. 

Facts,  statement  of,  by  an  Auditor  In  reporting  a  decision. 

An  approval  by  the  Comptroller  of  a  decision  by  the  Auditor  for 
the  Treasury  Department,  making  au  original  construction  of 
a  statute,  in  the  settlement  of  a  claim  for  the  refundment  of 
an  internal-revenue  tax  alleged  to  have  beeu  erroneously  col- 
lected, is  applicable  to  the  state  of  facts  only  which  is  set 
forth  by  the  Auditor  in  reporting  his  decision,  and  it  can  not 
have  any  force  unless  such  state  of  facts  has  been  found  by 
the  Commissioner  of  Internal  Revenue,  his  finding  of  facts 
under  section  3220,  Revised  Statutes,  being  conclusive.     542. 

Jurisdiction  as  to  the  redemption  of  mutilated  notes. 

The  Comptroller  of  the  Treasury  has  no  jurisdiction  over  the 
question  of  the  duty  of  the  Treasurer  of  the  United  States  to 
replace  with  other  notes  of  the  same  character  mutilated 
United  States  notes  returned  to  the  Treasury  by  the  finder 
thereof.    205. 

CONSTABLE. 

Additional,  for  the  Indian  Territory. 

The  act  of  May  7,  1900,  which  provides  for  the  appointment  of 
an  additional  United  States  commissioner  for  the  northern 
judicial  district  of  the  Indian  Territory,  makes  no  provision 
for  an  additional  constable  for  that  district,  and  an  additional 
constable  appointed  therefor  is  not  entitled  to  the  salary  pro- 
vided  by  the  act  of  March  1,  1895,  for  a  constable  in  the  Ter- 
ritory.    942. 

CONSULAR  OFFICERS.    See  Diplomatic  and  Consular  Officers, 
CONTRACTS. 

Annulment  of,  for  breach. 

Under  a  contract  providing  for  an  annulment  thereof  for  a  breach 
of  its  terms,  a  failure  to  promptly  annul  the  same  upon  notice 
of  a  breach  thereof  constitutes  a  waiver  of  such  breach.    708, 
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CONTRACTS— Continued. 

Approval  of.    See  Indian  affairs. 

Assignee  o£  to  be  treated  as  an  agent. 

An  agreement  made  by  the  Bethlehem  Iron  Company,  by  which 
it  leased  all  of  its  property  and  transferred  its  contracts  to 
the  Bethlehem  Steel  Company,  can  not  operate  to  transfer  a 
contract  entered  into  by  the  former  company  with  the  Gov- 
ernment, the  transfer  of  any  contract  with  the  United  States 
being  prohibited  by  section  3737,  Revised  Statutes;  but  for 
the  purpose  of  continuing  the  work  under  the  contract  the 
assignee  may  be  treated  as  the  agent  of  the  contracting  com- 
pany.   88. 

Breach,  waiver  of.    See,  supra,  annulment,  and  Postal  service. 

Damage  from  explosion. 

Under  a  provision  in  a  contract  for  the  construction  of  a  pier, 
that  the  United  States  would  pay  the  actual  cost  of  removing 
any  wrecks  of  vessels  obstructing  the  work,  the  cost  of  repair- 
ing damages  to  the  plant,  etc.,  resulting  from  an  explosion  of 
dynamite,  caused  by  careless  handling,  is  not  a  part  of  the 
actual  cost  of  removiug  such  wreck.    838. 

Damage,  unliquidated.    See  Claims. 

Demurrage  for  detention  while  loading. 

Where,  under  a  charter  party  which  contains  no  stipulation  for 
the  payment  of  demurrage  for  detention  of  a  vessel  while 
loading,  the  vessel  is  kept  beyond  a  reasonable  time  in  load- 
ing, the  claim  for  damages  for  such  detention  is  a  claim  for 
unliquidated  damages  arising  from  breach  of  coutraot,  which 
the  accounting  officers  are  not  authorized  to  allow.    707. 

Demurrage,  lay  days  for  discharging  cargo. 

In  the  absence  of  any  special  provision  or  custom  to  the  contrary, 
the  lay  days  provided  in  a  charter  party  for  discharging 
cargo  do  not  begin  to  run  until  the  vessel  has  arrived  at  some 
usual  or  suitable  place  of  discharge.    688. 

Demurrage,  unfavorable  weather. 

Unfavorable  weather  which  prevents  a  shipper  from  furnishing 
cargo  according  to  the  terms  of  a  charter  party  is  no  defense 
in  a  claim  for  demurrage  for  delay  in  loading  caused  thereby. 
175. 

Demurrage,  unusual  stress  of  weather. 

An  unusual  stress  of  weather  which  prevents  the  furnishing  of  a 
cargo,  and  also  renders  it  impossible  for  the  vessel  to  receive 
cargo,  is  a  sufficient  defense  against  a  claim  for  demurrage 
for  the  delay  thus  caused.     175. 

Drawings,  supplemental,  modification  of  a  contract  by. 

Where  by  supplemental  drawings  furnished  a  contractor  he  is 
required  to  furnish  stone  of  specific  dimensions,  instead  of 
stone  of  dimensions  not  specified,  as  shown  in  the  original 
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Drawings,  supplemental,  modification  of  a  contract  by — Cont'd, 
drawings  on  which  his  bid  was  made,  such  supplemental 
drawings  must  be  held  to  modify  the  original  contract;  and 
in  accordance  with  a  provision  therein  for  allowance  where 
changes  are  made  which  increase  the  cost  of  the  work  the 
contractor  is  entitled  to  an  extra  allowance  for  dimension 
stone  so  furnished,  unless  the  parties  agree  that  no  extra 
allowance  shall  be  made  by  reason  of  such  change.    769. 

Exchange  for  the  transfer  of  money  to  Cuba. 

The  North  American  Trust  Company  having  become  the  fiscal 
agents  of  the  Government  in  Cuba,  under  an  agreement  which 
provides  that  the  proceeds  of  all  warrants  drawn  by  the  Sec- 
retary of  the  Treasury  for  the  purpose  of  placing  moneys  of 
the  United  States  in  their  hands  as  such  fiscal  agents  may  be 
received  by  the  company  at  its  office  in  New  York  City,  is  not 
entitled  to  payment  of  the  current  rate  of  exchange  for  trans- 
ferring the  money  from  New  York  City  to  Cuba.    431. 

De  Ford  and  Company  having  become  the  fiscal  agents  of  the 
Government  in  Porto  Rico  under  an  agreement  which  provides 
that  all  warrants  which  may  be  drawn  by  the  Secretary  of 
the  Treasury  in  favor  of  said  fiscal  agents  for  the  purpose  of 
placing  money  of  the  United  States  in  their  hand  as  such 
fiscal  agents  may  be  indorsed  and  proceeds  thereof  received 
by  De  Ford  and  Company,  the  said  fiscal  agents  are  entitled 
to  the  customary  rates  of  exchange  for  transferring  funds 
from  the  United  States  to  Porto  Rico.    638. 

Forfeiture  to  be  withheld. 

The  amount  forfeited  by  a  contractor  for  failure  to  perform  the 
work  provided  in  one  of  two  contracts  entered  into  by  him 
with  the  United  States  will  be  withheld  from  the  amount 
due  him  for  work  performed  under  the  other.    345. 

See,  mfra,  penalty. 

Implied  from  facts. 

An  officer  of  the  Army  having  left  with  another  officer,  at  his  re- 
quest, for  the  use  of  a  Government  hospital,  a  garbage  burner 
and  other  property  belonging  to  the  former,  with  the  under- 
standing that  the  Quartermaster's  Department  had  been  re- 
quested to  purchase  the  property,  no  contract  for  the  payment 
by  the  Government  of  the  value  of  the  property  can  be  im- 
plied from  these  facts.    273. 

See  Wharves,  rent. 

Indians,  with  the  New  York.    See  Indian  affairs. 

Penalty  for  delay,  remission  of. 

The  remission  of  a  penalty  incurred  by  a  contractor  for  delay  in 
completing  a  vessel  within  the  time  fixed  by  the  contract  for 
its  completion,  such  delay  having  been  principally  caused  by 
the  failure  of  a  subcontractor  to  furnish,  within  the  time 
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Penalty  for  delay,  remission  of— Continued. 

specified,  an  engine  to  be  placed  in  the  vessel,  is  not  author- 
ized, notwithstanding  that  the  subcontractor  was  selected  by 
the  Government,  such  selection  having  been  provided  for  in 
the  contract.    748. 

Stone,  furnished  from  a  quarry  on  leased  land. 

A  contractor  who  has  furnished  stone  from  a  quarry  on  land  of 
which  he  holds  a  lease,  and  which  has  been  accepted  by  the 
Government,  is  entitled  to  payment  therefor,  notwithstanding 
that  a  third  party  alleges  that  he  holds  a  lease  of  the  quarry. 
552. 

Surety,  work  done  by,  under  a  new  contract. 

A  contractor  having  failed  to  complete  the  construction  of  a  dike 
and  the  contract  with  him  having  been  annulled,  his  surety, 
who  entered  into  a  new  contract  to  complete  the  dike,  includ- 
ing a  portion  thereof  which  had  been  partially  constructed  by 
the  original  contractor,  at  a  specified  price  per  linear  foot,  is 
entitled  to  payment  at  that  price  for  the  completion  of  the 
partially  constructed  dike,  withont  regard  to  the  amount  of 
work  done  thereon  by  the  original  contractor.    62. 

Transfer  of.    See,  supra,  assignee. 

Void,  price  stipulated  in  a  parol  contract  which  Is. 

In  the  absence  of  other  evidence,  the  price  stipulated  in  a  parol 
contract  which  is  void  because  not  in  writing,  but  under  which 
the  contractor  has  performed  the  service  provided  for,  will  be 
assumed  to  be  the  value  of  the  service.    951. 

Waiver  of  a  breach.    See,  supra,  annulment,  and  Postal  service. 

Withholding  payment  from  a  contractor.    See,  supra,  forfeiture. 

Writing,  in.    See  Statutes,  construction  of. 

COURT  OF  CLAIMS. 

Accounts  for  judgments  o£    See  Accounts. 
Interest  on  judgments  of    See  Interest. 

Interest  on  judgments  o(  District  of  Columbia. 

By  the  acts  of  June  16,  1880,  and  March  3,  1881,  payment  of  judg- 
ments of  the  Court  of  Claims  in  favor  of  claimants  for  debts 
due  from  the  District  of  Columbia,  including  interest  thereon 
at  the  rate  of  3.66  per  cent  per  annum  from  the  date  when  the 
debts  became  due  and  payable  to  the  date  of  payment,  is  au- 
thorized.   202. 

Quarters  for  the  use  of,    See  Appropriations. 

COURTS,  UNITED  STATES. 

Extradition  cases,  costs  in.    See  Appropriations. 

Journal  not  showing  session.    See  Clerks  of  courts,  attendance. 


Digitized  byLjOOQlC 


1008  TOPICAL   INDEX. 

COURTS,  UNITED  STATES— Continued. 

Opened  under  an  order.    See  Clerks  of  courts,  attendance. 
Open  for  business.    See  Clerks  of  courts,  attendance 
Rent  of  rooms.    See  Appropriations. 

CUSTOMS. 

Arrest  by  an  inspector.    See  Appropriations. 

DEEDS. 

Executive,  payment  of  costs  of 

Under  an  agreement  by  the  United  States  to  pay  all  costs  incident 
to  the  execution  of  deeds  of  lands  purchased  by  the  United 
States,  such  costs  are  properly  payable  as  a  part  of  the  con- 
sideration for  the  lands.    615. 

Recording,  payment  of  fees  for,  by  vendor.    See  Claims. 

DEMURRAGE.    See  Contracts. 

DEPARTMENTS,  EXECUTIVE. 

Books  of  reference  for,  Bradstreet's  Commercial  Agency. 

A  subscription  by  the  Director  of  the  Census  to  Bradstreet's  Com- 
mercial  Agency,  including  the  use  during  membership  of  peri- 
odical publications  issued  by  the  agency,  is  not  the  purchase 
of  books  of  reference  or  periodicals,  within  the  meaning  of 
section  3  of  the  act  of  March  15,  1898,  which  prohibits  the 
purchase  of  books  of  reference  or  periodicals  for  the  use  of  any 
Executive  Department,  unless  authorized  by  an  appropriation 
specifically  providing  therefor.     226. 

Books  of  reference  for,  directory  for  warden  of  jaiL 

A  directory  of  the  city  of  Washington  for  the  use  of  the  warden 
of  the  jail  in  the  District  of  Columbia  is  a  book  of  reference 
within  the  meaning  of  the  provision  in  the  act  of  March  15, 
1898,  which  prohibits  the  purchase  of  books  of  reference  for 
the  use  of  any  Executive  Department  or  other  Government 
establishment  at  the  seat  of  Government,  unless  sueh  purchase 
is  specifically  provided  for  in  an  appropriation.  311. 
See  Appropriations,  contingent  and  library,  and  District  of 

COLUMBIA. 

Employment  in,  act  of  August  5,  1882. 

Section  4  of  the  act  of  August  5,  1882,  which  provides  that  no 
mechanic  or  laborer  shall  hereafter  be  employed  at  the  seat 
of  Government  in  any  Executive  Department,  or  "be  paid 
from  any  appropriation  made  for  contingent  expenses,  or  for 
any  specific  or  general  purpose,  unless  such  employment  is 
authorized  and  payment  therefor  specifically  provided"  in 
the  appropriation,  does  not  prohibit  the  employment,  under 
an  appropriation  specifically  providing  for  repairs  to  the  old 
Post- Office  building  in  Washington,  D.  C,  of  such  mechanics 
or  laborers  as  may  be  necessary  to  make  such  repairs.    314. 
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DEPARTMENTS,  HEADS  OF. 

Claimant,  redaction  of  demand  of.    See  Claims,  right. 
Unliquidated  claims,  authority  to  settle.    See  Claims. 
Unliquidated  claims,  settlement  ot    See  Wharves. 
DIPLOMATIC  AND  CONSULAR  OFFICERS. 
Fees  collected,  responsibility  for. 

A  consul  who  succeeds  another  consul  within  a  fiscal  year  is 
responsible  for  all  the  fees  collected  at  the  agency  during  his 
incumbency,  irrespective  of  any  actual  division  of  fees  be- 
tween a  consular  agent  and  the  former  consul.    127. 
Fines  collected,  disposition  of. 

It  is  required  by  law  that  fines  collected  by  consular  officers  shall 
be  disposed  of  in  the  same  manner  as  consular  fees.    864. 
Seamen,  collection  of  extra  wages  of. 

Under  section  4581,  Revised  Statutes!  as  amended  by  the  act  of 
December  21, 1898,  a  consular  officer  is  not  required  to  collect 
extra  wages  of  a  seaman  who  is  discharged  for  injury  or  ill- 
ness, whether  incurred  on  the  vessel  or  not.    734. 
Seamen,  relief  and  transportation  of. 

Under  the  act  of  December  21,  1898,  consular  officers  are  not 
required  to  apply  arrears  of  wages  or  extra  wages  of  desti- 
tute Amerioan  seamen  who  are  discharged  in  foreign  coun- 
tries to  their  relief  or  transportation  to  the  United  States. 
603. 
See  Seamen,  American. 
DIRECTORY.    See  Departments,  executive,  books. 
DISBURSING  CLERK,  WAR  DEPARTMENT.    See  Officers  and  em- 
ployees, compensation. 

DISTRICT  ATTORNEYS. 

Approval  of  a  complaint  by  telephone.    See  Commissioner*,  com- 
plaint. 
Telegrams  relating  to  leave  of  absence. 

The  cost  of  telegrams  relating  to  leave  of  absence  of  an  assistant 
district  attorney  is  not  an  office  expense  of  the  district  attor- 
ney; but  even  if  it  were,  the  accounting  officers  would  not  be 
authorized  to  allow  it  unless  it  was  approved  by  the  Attorney- 
General.    536. 

DI8TRICT  OF  COLUMBIA. 

Fire  engine,  chemical.    See  Appropriations. 
Government  establishment. 

The  District  of  Columbia  is  a  "Government  establishment/' 
within  the  meaning  of  section  3  of  the  act  of  March  15, 1898, 
which  prohibits  the  purchase  by  such  an  establishment  of 
"law  books,  books  of  reference,  and  periodicals,  *  *  * 
unless  such  purchase  is  authorized  and  payment  therefor 
specifically  provided"  by  the  appropriation  from  which  pay- 
ment therefor  is  made.  729. 
22184— Vol.  6 04 
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Interest  on  judgments.    See  Court  of  claims. 

Law  books  for  the  recorder  of  deeds. 

The  provision  in  the  act  of  July  14,  1892,  which  authorizes  the 
recorder  of  deeds  of  the  District  of  Columbia  to  use  the  fees 
of  his  office  for  miscellaneous  expenses  of  his  office  is  in  the 
nature  of  an  appropriation,  and  as  it  does  not  specifically 
provide  for  law  books  their  purchase  therefrom  is  prohibited 
by  section  3  of  the  act  of  March  15,  1898.    668. 

Rent  of  buildings  in.    See  Appropriations,  department. 

Washington  Aqueduct,  sidewalk  for.    See  Appropriations. 

EMPLOYEES.    See  Officers  and  employees. 

EMPLOYMENT.    See  Office  and  employment. 

ESTIMATES.    See  Statutes,  construction  of. 

EXCHANGE.    See  Contracts. 

FISCAL  AGENTS.    See  Contracts,  exchange. 

FISCAL  YEAR.    See  Appropriations,  annual 

FRACTIONS  OF  A  DAY.     See  Army,  travel  pay,  and  Life-saving 
service. 

FUEL.    See  Navy. 

FURNITURE.    See  Appropriations,  Department  of  Justice. 

GEOLOGICAL  SURVEY.    See  Traveling  expenses. 

GERMAN  ORPHAN  ASYLUM.    See  Appropriations. 

GOVERNMENT  ESTABLISHMENT.    See  District  of  Columbia. 

GOVERNMENT  HOSPITAL  FOR  THE  INSANE. 

Accounts  for  trust  funds.    See  Accounts,  trust. 

Acting  superintendent.    See  Officers  and  employees. 
GOVERNMENT  PRINTING  OFFICE. 

Building  for.    See  Accounts. 

Leaves  of  absence.    See  Leaves  of  absence. 
GOVERNOR  OF  A  STATE.    See  Army,  State. 
GRATUITY.    See  Navy,  pay,  extra,  and  Rented  premises. 
HEIRS.    See  Army,  bounty. 
IDAHO,  STATE  OF.    See  Army,  State. 
IMMIGRATION  FUND. 

Proceeds  of  sales  of  property. 

The  proceeds  of  the  sale  of  property  purchased  with  money  belong- 
ing to  the  immigration  fund  for  the  purpose  of  regulating 
immigration  are  required  by  law  to  be  covered  into  the 
Treasury  as  miscellaneous  receipts.    884. 
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IMPORTED  ARTICLES. 
Samples  taken  from. 

The  owner  of  articles  imported  from  foreign  countries,  from  which 
samples  are  taken  by  Government  officers  for  the  purpose  of 
determining  by  analysis  whether  such  articles  are  dangerous 
to  health,  as  provided  by  the  act  of  March  1, 1899,  is  entitled 
to  payment  for  samples  of  such  articles  only  as  are  found  not 
to  be  dangerous  to  health,  and  which  are  not  returned  to  him. 
679.  , 

INDIAN  AFFAIRS. 

Accounts  of  Indian  agents.    See  Accounts. 

Buildings,  erection  of,  on  reservations.    See  Public  buildings. 

Cattle  of  the  Crow  Indians,  care  of. 

Under  the  act  of  March  3,  1891,  which  provides  for  the  purchase 
of  a  herd  of  cattle  for  the  Crow  Indians,  the  employment  of 
white  assistants  to  care  for  the  herd  is  authorized,  and  the 
limit  to  $10,000  of  the  amount  to  be  expended  for  the  compen- 
sation of  regular  employees  at  any  one  Indian  agency,  pro- 
vided by  the  act  of  June  7, 1897,  is  not  applicable  thereto.    340. 

Claim  of  a  Chickasaw  Indian.    See  Claims. 

Contraots,  approval,  effect  of. 

The  approval  by  the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  Indian  Affairs  of  a  contract  with  Indians  does  not 
preclude  inquiry  into  the  question  whether  said  contract  com- 
plies in  other  respects  with  the  provisions  of  section  2103, 
Revised  Statutes.    849. 

Contracts  not  approved. 

A  contract  made  with  Indians  which  is  based  upon  a  past  consider- 
ation, or  which  was  not  approved  as  required  by  section  2103, 
Revised  Statutes,  while  said  contract  was  in  esse,  is  not  valid. 
849. 

Contracts  with  the  New  York  Indians. 

The  contract  entered  into  September  19,  1888,  by  general  councils 
of  the  Six  Nations  of  the  New  York  Indians  with  certain 
persons  named  therein  as  attorneys  for  the  prosecution  of  a 
•  claim  of  the  New  York  Indians  against  the  United  States  is 
binding  upon  all  the  tribes  of  said  New  York  Indians,  and 
said  attorneys  are  entitled  thereunder  to  the  percentage 
therein  stipulated  of  the  amount  of  the  judgment  of  the  Court 
of  Claims  in  favor  of  said  New  York  Indians.    849. 

Inspector,  traveling  expenses  of.    See  Traveling  expenses. 
New  York  Indians,  account  for  judgment.    See  Accounts. 
Property  of  Indians,  accounts  for.    See  Accounts. 
Receipt  roll  signed  by  several  persons.    See  Accounts,  vouchers. 
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INSPECTOR  OF  STEAM  VESSELS. 

Mileage  of;  for  service  for  the  War  Department. 

A  local  inspector  of  steam  vessels  who,  under  orders,  inspected  a 
boiler  for  the  War  Department,  is  entitled  to  mileage  for  the 
travel  performed  by  him,  as  provided  by  the  act  of  February 
15,  1897,  payable  from  the  appropriation  for  that  Department. 
619. 

INTEREST. 

Court  of  Claims,  on  a  judgment  dismissed. 

On  a  judgment  of  the  Court  of  Claims  in  favor  of  a  claimant, 
which  on  appeal  to  the  Supreme  Court  was  reversed  and 
reduced  in  amount  by  the  deduction  of  the  only  items  in  con- 
troversy, the  payment  of  interest  is  not  authorized.    725. 

See  Court  of  claims. 
INTERNAL  REVENUE. 

Agents,  provision  for.  See  Statutes,  Construction  of,  permanent. 

Banker,  money  loaned  on  promissory  notes. 

The  provision  in  the  act  of  June  13, 1898,  that  every  company 
having  a  place  of  business  "where  money  is  advanced  or 
loaned  on  stocks,  bonds,  bullion,  bills  of  exchange,  or  prom- 
issory notes,  •  *  •  shall  be  a  banker  under  this  act," 
applies  to  advances  or  loans  made  on  the  deposit  of  collateral 
securities  only,  and  a  company  having  a  place  of  business 
where  money  is  loaned  on  promissory  notes  secured  by  mort- 
gages is  not  a  banker  within  the  meaning  of  the  act.    647. 

Bills  of  lading  for  foreign  shipment,  tax  on. 

The  internal-revenue  stamp  tax  imposed  by  section  25  of  the  act 
of  June  13,  1898,  on  bills  of  lading  for  foreign  shipments  is 
payable  by  the  transportation  company  issuing  the  bill  of 
lading,  and  the  payment  by  a  disbursing  officer  of  such  tax 
on  shipments  made  by  the  Government  is  unauthorized.    72. 

Broker,  investment  in  securities. 

A  mercantile  firm  which,  from  time  to  time,  invested  a  part  of  its 
profits  in  county  warrants  and  other  securities  is  not  a  broker 
within  the  meaning  of  the  act  of  June  13, 1898,  which  pro- 
vides that  "every  person,  firm,  or  company  whose  business  it 
is  to  negotiate  purchases  or  sales  of  •  *  *  securities,  for 
themselves  or  others,  shall  be  regarded  as  a  broker,"  and  the 
firm  is  not  liable  to  the  tax  imposed  on  brokers  by  that  act. 
216. 

Commercial  brokers,  negotiating  sales  for  others. 

The  provision  in  the  act  of  June  13,  1898,  imposing  internal- 
revenue  taxes,  that  "  every  person  •  *  •  whose  business 
it  is  as  a  broker  to  negotiate  sales  or  purchases  of  goods,"  etc., 
shall  be  regarded  as  a  commercial  broker,  means  a  person 
whose  business  it  is  to  negotiate  such  sales  or  purchases  for 
others,  without  having  custody  of  the  goods.    545. 
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INTERNAL  REVENUE— Continued. 

Disclosure  of  the  particulars  of  liability. 

A  written  request,  by  a  person  liable  to  a  special  tax,  for  infor- 
mation concerning  such  tax  is  not  a  disclosure  of  the  particu- 
lars of  his-  liability,  within  the  meaning  of  section  3173, 
Revised  Statutes,  as  amended  by  the  act  of  August  27, 1894. 
760. 
See,  infra,  return. 

Documentary  stamps,  redemption  of.    See,  infra,  stamps. 

Findings   of  Commissioner.     See    Commissioner    of    internal 
revenue. 

Firm,  sales  of  cigars  by  succeeding  partner. 

Sales  of  cigars  made  by  a  firm  are  not  sales  of  cigars  by  a  partner 
who  succeeds  to  such  firm,  within  the  meaning  of  seotion  4 
of  the  act  of  June  13,  1898,  which  provides  that  the  special 
tax  on  tobacco  dealers  and  manufacturers  shall  be  computed 
"on  the  basis  of  the  annual  sales  for  the  preceding  fiscal 
year."    839. 

Gauger,  board  o£  while  on  field  duty. 

An  internal-revenue  gauger  who  was  transferred  from  Cincinnati 
to  San  Francisco  in  1893,  and  assigned  to  various  distilleries 
and  rectifying  establishments  there  and  elsewhere,  is  on  field 
dnty  while  so  employed  in  San  Francisco,  and  he  is  entitled 
to  board  for  every  day  while  so  employed.    765. 

Liquors  stored  In  warehouse,  additional  tax  on. 

The  act  of  June  13,  1898,  which  amends  section  3339,  Revised 
Statutes,  and  imposes  an  additional  tax  on  fermented  liquors 
"brewed  or  manufactured  and  sold  or  stored  in  warehouse," 
etc.,  does  not  apply  to  fermented  liquors  stored  in  warehouse  by 
dealers  other  than  brewers,  it  being  provided  by  section  3339 
that  the  tax  "shall  be  paid  by  the  owner,  agent,  or  superin- 
tendent of  the  brewery  or  premises  in  which  such  fermented 
liquors  are  made.1'    196. 

Malt  liquor  sold  as  medicine. 

A  druggist  who  sells  "Pabst  Best  Tonic'7  as  a  medicine  is  not  a 
retail  dealer  in  malt  liquors  within  the  meaning  of  section 
3244,  Revised  Statutes,  as  amended  by  the  act  of  March  1, 
1879.    910. 

"Mixed  flour,"  wheat  flour  as  the  principal  constituent. 

Section  35  of  the  aot  of  June  13,  1898,  which  provides  that  the 
words  "mixed  flour"  as  used  in  said  act  "shall  be  understood 
to  mean  the  food  product  made  from  wheat  mixed  or  blended 
in  whole  or  in  part  with  any  other  grain  or  other  material,  or 
the  manufactured  product  of  any  other  grain  or  other  mate- 
rial than  wheat/7  is  not  restricted  to  mixed  flour  of  whioh 
wheat  fiour  is  the  principal  constituent.    931. 

"Pabst  Bast  Tonic."    See,  supra,  malt  liquor. 
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Penalty  for  failure  to  make  returns.    See,  infra,  returns. 

Promissory  notes.    See,  supra,  banker. 

Return,  failure  of  taxpayer  to  make. 

Under  section  3173,  Revised  Statutes,  as  amended  by  the  act  of 
August  27, 1894,  a  person  liable  to  a  special  tax  becoming  dne, 
under  section  53  of  the  act  of  October  1, 1890,  on  the  1st  day 
of  July  of  any  year,  who  fails  to  make  a  return  thereof  on 
or  before  July  31  of  such  year,  becomes  liable  to  a  penalty  of 
50  per  cent  of  such  tax,  unless  he  has  previously  disclosed  the 
particulars  of  his  liability  or  paid  the  tax.    760. 

Return,  neglect  of  deputy  collector  to  make. 

A  broker  and  commercial  broker  who  neglected  to  make,  before 
July  31,  1898,  a  return  of  a  special  internal-revenue  tax  to 
which  he  was  liable,  as  required  by  section  3173,  Revised 
Statutes,  but  who,  as  therein  provided,  disclosed  his  liability 
thereto  to  the  deputy  collector,  whose  duty  it  was  thereupon 
to  make  such  return,  but  who  neglected  to  do  so,  did  not 
become  liable  to  the  penalty  provided  by  section  3176,  Revised 
Statutes,  for  refusing  or  neglecting  to  sign  or  verify  such 
return.    686. 

Sales  of  cigars  for  the  preceding  fiscal  year. 

Under  section  4  of  the  act  of  June  13,  1898,  which  provides  that 
the  amount  of  annual  special  internal-revenue  taxes  on 
tobacco  dealers  shall  "be  computed  in  all  case*  on  the  basis  of 
the  annual  sales  for  tbe  preceding  fiscal  year,"  the  number  of 
cigars  sold  by  a  dealer  while  engaged  in  business  during  a 
portion  only  of  the  preceding  fiscal  year  constitutes  his 
"  annual  sales  "  for  such  year.    773. 

Stamp  purchased  in  the  name  of  another  person. 

A  retail  liquor  dealer  having  purchased  a  special-tax  stamp  in 
the  name  of  another  person,  under  whose  name  he  conducted 
the  business,  and  having  subsequently  purchased  another 
stamp  in  his  own  name,  the  redemption  of  the  stamp  first 
purchased  is  not  authorized.    933. 

Stamps,  documentary,  redemption  of. 

The  provision  in  section  3426,  Revised  Statutes,  as  amended  by 
the  act  of  March  1,  1879,  that  "no  allowance  shall  be  made, 
in  any  manner,  for  documentary  stamps  other  than  those  of 
the  denomination  of  two  cents7' is  applicable  to  the  docu- 
mentary stamps  provided  by  the  act  of  June  13,  1898,  and  a 
claimant  who  used  two  documentary  stamps  of  the  face  value 
of  $3  each  upon  a  document  on  which  the  latter  act  does  not 
require  the  payment  of  any  internal-revenue  stamp  tax  is  not 
entitled  to  a  refundment  of  the  value  of  the  stamps  so  used. 
434. 

Stamps,  restriction  upon  the  redemption  of. 

The  provisos  of  the  act  of  March  1,  1879,  which  place  restric- 
tions upon  the  redemption  of  internal- revenue  stamps,  did 
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Stamps,  restriction  upon  the  redemption  of— Continued. 

not  become  obsolete  by  the  repeal  by  the  act  of  March  3, 1883, 
of  provisions  in  prior  acts  imposing  stamp  taxes  on  docu- 
ments, but  the  provisos  are  still  in  force.    558. 

Statutes  imposing  taxes.    See  Statutes,  construction  of. 

Suspension  of  a  statute  by  the  Commissioner. 

The  Commissioner  of  Internal  Revenue  is  not  empowered  to  sus- 
pend the  operation  of  the  statutes  making  it  the  duty  of  per- 
sons liable  to  special  taxes  to  make  returns  thereof  and  in 
case  of  their  refusal  or  neglect  so  to  do  requiring  the  Commis- 
sioner to  assess  additional  taxes  of  50  per  cent  of  the  original 
taxes.    760. 

Tobacco,  cigars,  etc.,  exemptions  from  tax  on. 

Section  3  of  the  act  of  June  13, 1898,  which  exempts  from  the  tax 
therein  imposed  1,000  pounds  of  manufactured  tobacco  and 
20,000  cigars  or  cigarettes,  authorizes  the  exemption  of  the 
quantities  specified  only  from  the  total  stock  of  tobacco, 
cigars,  etc.,  owned  by  one  person,  whether  stored  in  one 
place  or  in  several  places.    259. 

Traveling    expenses    of  a  deputy    collector.     See    Traveling 
expenses. 

Traveling  expenses  of  a  ganger.    See,  supra,  ganger. 
Warehouse,  liquor  stored  in.    See,  supra,  liquors. 
INTERSTATE  COMMERCE.    See  Transportation,  party-rate, 
JURISDICTION.    See  Accounting  officers,  Accounts,  and    Comp- 
troller. 
JUSTICE,  DEPARTMENT  OF. 

Books  for  law  library.    See  Appropriations,  contingent 
Building  for.    See  Appropriations. 

Telegrams  relating  to  leaves  of  absence.  See  District  attorneys. 
LAND. 

Deeds  for,  oost  of  executing.    See  Deeds. 
Leasing.    See  Light-house  service  and  Public  buildings. 
Owned  by  the  United  States,  not,  expenditures  upon.  See  Appro- 
priations, public  buildings,  and  Public  buildings. 
Purchase  o£  not  under  a  law  authorising. 

An  appropriation  for  the  erection  of  a  monument  to  Sergt.  Charles 
Floyd  does  not  authorize  the  purchase  of  land  for  a  site 
therefor,  and  a  conveyance  to  the  United  States  of  land 
therefor  in  consideration  for  a  sum  specified  is  in  contraven- 
tion of  section  3736,  Revised  Statutes,  which  prohibits  the 
purchase  of  land  except  under  a  law  authorizing  its  pur- 
chase, and  is  void.    791. 

LAY  DAYS.    See  Contracts,  demurrage. 
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LEAVES  OF  ABSENCE. 

National  Guard,  employees  who  are  members  of. 

Under  section  4  of  the  act  of  March  1,  1889,  employees  of  the  Gov- 
ernment Printing  Office  who  are  members  of  the  National 
Guard  are  not  entitled  to  leaves  of  absence  without  loss  of 
pay  while  attending  inspections  of  that  organization,  an 
inspection  not  being  a  "parade"  witnin  the  meaning  of  that 
seotion.  836. 
Service,  after  separation  from. 

The  granting  of  a  leave  of  absence,  with  pay,  to  an  officer  after 
he  has  been  separated  from  the  service  is  unauthorized.    544. 
See  Navy. 
LEGAL  SERVICES.    See  Abstracts  of  title. 
LIFESAVING  SERVICE. 

Age,  misrepresentation  of. 

No  fraudulent  intention  can  be  imputed  to  a  surfman  in  the  Life- 
Saving  Service  who,  relying  upon  information  given  to  him 
by  his  mother,  stated  in  an  examination  for  admission  to  the 
service  that  he  was  44  years  of  age,  even  if  his  statement  of 
his  age  was  erroneous.    116. 

Fraction  of  a  day,  compensation  for. 

A  surfman  in  the  Life-Saving  Service  who  was  dismissed  for  cause 
at  noon  on  October  3,  1899,  is  entitled  to  compensation  for 
one-half  of  that  day.    350. 

Paris  Exposition,  employment  of  keepers  and  surfmen  at. 

The  provisions  in  the  act  of  June  18,  1878,  that  "  keepers  of  life- 
saving  stations  shall  be  required  to  reside  continually  at  or  in 
the  immediate  vicinity  of  their  respective  stations,"  and  that 
"  crews  shall  reside  at  their  stations"  during  the  periods  the 
stations  are  required  to  be  open  for  active  service,  by  impli- 
cation prohibit  the  employment  of  surfmen  during  those 
periods,  or  of  a  keeper  during  any  portion  of  the  year,  at  the 
Paris  Exposition  of  1900.    22. 

Pension  to  a  widow  of  a  deceased  surfman. 

The  pension  provided  by  section  8  of  the  act  of  May  4,  1882,  for 
the  widow  and  children  of  a  surfman  in  the  Life-Saving 
Service  who  dies  by  reason  of  perilous  service  or  injury 
received  or  disease  contracted  in  the  line  of  duty  is  distinct 
from  the  pay  which  a  snrfman  is  authorized,  by  section  7  of 
the  same  act,  to  receive  while  disabled,  and  payment  thereof 
for  the  fnll  term  of  two  years  is  authorized,  notwithstanding 
any  payment  which  may  have  been  made  under  section  7.    365. 

Personal  assets,  disability  pay  due  a  deceased  surmian. 

The  pay  which  a  surfman  in  the  Life-Saving  Service  who  has 
been  disabled  by  sickness  was  entitled,  under  section  7  of  the 
act  of  May  4, 1882,  to  receive  during  the  period  of  his  dis- 
ability, becomes,  on  his  death,  personal  assets,  and  payment 
thereof  is  authorized  upon  application  made  after  his  death. 
365. 
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LIGHT-HOUSE  SERVICE. 

Advertising  for  proposals.    See  Appropriations,  annnnl. 
Board,  the  Light-House,  a  part  of  the  Treasury  Department. 
The  Light-House  Board  is  a  part  of  the  Treasury  Department, 
and  its  officers  and  employees  are  subject  to  the  orders  of  the 
Secretary  of  the  Treasury.    157. 
Leasing  ground  for  lights. 

The  provision  in  the  act  of  June  23,  1874,  as  amended  by  the  act 
of  October  2,  1888,  which  anthorizes  the  Light-House  Board 
"to  lease  the  necessary  ground  for  such  lights  and  beacons  as 
are  for  temporary  use  or  are  used  to  point  out  changeable 
channels/1  mast  be  construed  to  preclude  the  Board  from  leas- 
ing ground  for  any  light  or  beacon  not  embraced  in  one  of  the 
classes  specified.  877. 
Mileage  of  an  officer  of  the  Navy. 

An  officer  of  the  Navy  attached  to  the  Light-House  Board  is  not 
entitled  to  mileage  for  travel  unless  the  travel  is  performed 
under  an  order  of  the  Secretary  of  the  Treasury,  or  its  equiv- 
alent, or  unless  the  action  of  the  officer  in  performing  the 
travel  is  subsequently  ratified  by  the  Secretary.  157. 
Temporary  shelter  on  leased  ground.  See  Public  buildings. 
Travel  of  an  officer  from  bis  residence. 

Travel  by  an  officer  of  the  Navy  attached  to  the  Light-House 
Board,  or  by  a  civilian  member  of  the  Board,  from  his  resi- 
dence to  the  office  of  the  Board  and  return,  to  attend  a  meet- 
ing of  the  Board,  is  not  travel  upon  public  business,  and  he 
is  not  entitled  to  mileage  or  traveling  expenses.    157. 
LOCK  AND  DAM.    See  Public  buildings. 
LOSS  OF  MONEY.    See  Army,  loss. 
LOSS  OF  PROPERTY.    See  Mahixe-hospital  service,  property,  and 

Officers  and  employees,  property. 
MARINE  CORPS. 

Appropriations  for.    See  Appropriations. 
Bounty  prior  to  July  1,  1864. 

Prior  to  the  act  of  July  1, 1864,  there  was  no  law  authorizing  the 
payment  of  bounty  to  persons  enlisted  in  the  United  States 
Marine  Corps  during  the  civil  war,  and  those  enlisting  before 
the  date  of  that  act  are  not  entitled  to  bounty.     313. 
Discharge  on  request.    See,  infra,  pay,  extra. 
Pay,  appropriation  for.    See  Appropriations. 
Pay,  extra,  on  discharge  on  request. 

An  enlisted  man  in  the  temporary  force  of  the  Marine  Corps,  who 
enlisted  for  the  war  unless  sooner  discharged  by  oompetent 
authority,  and  who  is  discharged  on  his  own  request  before 
the  exchange  of  ratifications  of  the  treaty  of  peace  between 
the  United  States  and  Spain,  did  not  serve  the  full  time  for 
whioh  he  enlisted,  and  is  not  entitled  to  extra  pay  under  the 
act  of  March  3,  1899.    257. 
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MARINE  CORPS— Continued. 

Pay  of  sergeant-majors  and  quartermaster-sergeants. 

Sergeant-majors  and  quartermaster-sergeants  of  the  United  States 
Marine  Corps  are  of  like  grade  and  are  entitled  to  the  same 
pay  as  regimental  sergeant-majors  and  regimental  quarter- 
master-sergeants of  the  infantry  of  the  Army.    599. 
Subsistence  while  traveling  on  a  Government  transport. 

An  officer  of  the  Marine  Corps  traveling  with  the  Marine  Bat- 
talion on  board  a  Government  transport  from  San  Francisco 
to  Manila  is  not  entitled  to  reimbursement  for  subsistence  en 
route.    218. 
Transportation  of  the  remains  of  a  deceased  officer. 

Payment  of  the  cost  of  transporting  the  remains  of  a  deceased 
officer  of  the  Marine  Corps  from  the  island  of  Guam,  where 
he  died,  to  Mobile,  Ala.,  is  not  authorized.    677. 
MARINE-HOSPITAL  SERVICE. 

Pay,  longevity,  service  as  hospital  steward. 

The  word  "service"  in  the  provision  of  the  regulations  of  the 
Marine-Hospital  Service  that  additional  compensation  shall 
be  allowed  commissioned  officers  above  the  rank  of  assistant 
surgeon  "for  each  five  years'  service"  means  service  in  the 
Marine-Hospital  Service,  and  authorizes  the  counting  of  time 
of  service  as  hospital  steward.  507. 
Property,  private,  lost  or  stolen. 

The  United  States  is  not  liable  for  the  value  of  weapons .  taken 
from  the  inmates  of  a  quarantine  camp  by  an  officer  of  the 
Marine- Hospital  Service  for  the  preservation  of  the  peace, 
which  were  lost  or  stolen  while  in  his  custody.    751. 
MARSHALS. 

Arkansas,  statutes  of    See,  infra,  Indian  Territory  and  mileage. 
Attendance  before  two  commissioners. 

A  field  deputy  marshal  who  attends  separate  examinations  before 
two  or  more  United  States  commissioners  on  the  same  day  is 
entitled  to  a  per  diem  fee  for  attendance  before  each  com- 
missioner.   616. 
Burial  expenses  of  a  prisoner. 

Payment  of  the  expenses  of  bnrying  a  prisoner  who  was  acci- 
dentally drowned  while  attempting  to  escape  from  the  custody 
of  a  deputy  marshal  is  not  authorized.    364. 

Commissioners,  de  facto,  process  issued  by. 

A  field  deputy  marshal  who  served  process  issued  by  a  de  facto 
United  States  commissioner  is  entitled  to  the  fees  provided 
therefor.    454.  , 

Commissioners,  taking  a  prisoner  before  the  nearest. 

A  deputy  marshal  who  took  a  prisoner  before  a  United  States 
commissioner  who  was  not  the  commissioner  nearest  the 
place  of  arrest,  for  the  reason  that  it  was  thought  that  the 
jails  at  places  of  nearer  commissioners  were  not  sufficiently 
secure,  is  not  entitled  to  mileage.    222. 
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MARSHALS— Continued. 

Criminals,  expenses  of  exeouting.    See  Appropriations. 
Districts,  serving  writs  in  other. 

A  marshal  is  authorized  to  serve  a  subprana  in  a  criminal  case,  an 
attachment  for  a  defaulting  witness.,  or  a  writ  of  habeas  carpus 
ad  testificandum  anywhere  within  the  United  States.    926. 

Expenses,  actual.    See,  infra,  mileage. 

Indian  Territory,  laws  governing  fees  In. 

Under  section  12  of  the  aot  of  March  1,  1895,  the  fees  earned  by 

deputy  marshals  in  the  Indian  Territory  are  governed  by  the 

Federal  fee  bill  in  all  cases  in  which  the  United  States  is 

'  a  party,  while  in  all  other  oases  they  are  governed  by  the 

Arkansas  fee  bill.    462. 

Keeping  property,  expenses  oil 

In  oases  in  which  the  United  States  is  not  a  party,  expenses  paid 
by  marshals  to  other  than  their  deputies  for  keeping  property 
attached  on  mesne  process  are  not  to  be  charged  by  them  in 
their  accounts,  nor  are  the  amounts  collected  therefor  to  be 
paid  to  the  clerk  of  the  court,  whether  allowed  by  the  court 
under  paragraph  2  or  14  of  section  829,  Revised  Statutes.    827. 

Mileage  and  actual  expenses  for  part  of  one  trip. 

A  field  deputy  marshal  is  not  entitled,  for  the  same  trip,  to  mile- 
age for  travel  in  going  to  serve  a  subpoena  and  also  to  actual 
expenses  for  travel  in  returning  to  his  official  station  or  to 
the  place  from  which  service  was  begun ;  but  he  must  elect 
whether  he  will  receive  mileage  for  going  only,  or  aotual 
expenses  for  the  entire  travel  in  going  and  returning.    963. 

Mileage  for  additional  travel. 

A  marshal  who,  while  transporting  a  prisoner,  departed  from  the 
shortest  usually  traveled  route,  in  order  to  serve  a  subpoena 
on  a  witness,  is  entitled  to  only  6  cents  per  mile  for  himself 
for  the  additional  distance  so  traveled,  and  not  to  10  cents 
per  mile  for  himself  and  the  prisoner  also.    697. 

A  marshal  who,  in  transporting  a  prisoner,  departed  from  the 
shortest  usually  traveled  route  for  the  purpose  of  returning 
to  the  owner  a  team  hired  from  him  is  not  entitled  to  mileage 
for  the  additional  distance  so  traveled.    697. 

Mileage  for  serving  a  writ  in  the  Indian  Territory. 

In  actions  in  the  Indian  Territory  in  which  the  United  States  is 
not  a  party,  mileage  in  going  to  serve  a  writ  and  in  returning 
to  the  place  where  the  writ  is  issued  being  authorized  by  the 
statutes  of  Arkansas,  a  field  deputy  marshal  is  authorized  to 
receive  actual  expenses  in  lieu  thereof  for  such  travel  actually 
performed.    548. 

Mileage  or  aotual  expenses  for  return  of  "writs. 

Under  the  existing  practice  a  deputy  marshal  who  received  a 
subpoena  issued  in  another  district  is  entitled  to  mileage  for 
going  to  serve  the  writ  and  for  travel  to  make  return  thereof 
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Mileage  or  aotual  expenses  for  return  of  write — Continued. 

to  the  place  of  issue;  but  hereafter  the  return  of  writs  issued 
in  another  district  should  be  made  by  mail,  and  mileage  will 
be  allowed  to  the  place  of  service  only,  or  actual  expenses  in 
lieu  thereof  to  the  place  of  service  and  return  therefrom  to 
the  place  where  the  service  begins  or  to  the  official  station  of 
the  deputy.    926. 

Prisoners,  expenses  of  feeding.    See  Appropriations. 

Process  issued  without  authority.    See  Commissioners,  prisoner. 

Return  of  'writs  issued  in  another  district.    See,  supra,  mileage. 

Salary  tables,  use  o(  for  maximum  compensation. 

The  use  of  the  salary  tables  of  the  Treasury  Department  in  com- 
puting the  amount  of  the  maximum  compensation  to  which  a 
field  deputy  marshal  is  entitled  for  a  portion  of  a  year  is  not 
authorized.    778. 

Search  warrant  Issued  under  section  3462,  Revised  Statutes. 

Only  au  internal-revenue  officer  is  authorized  to  execute  a  search 
warrant  issued  under  section  3462,  Revised  Statutes,  and  a 
field  deputy  marshal  is  not  entitled  to  expenses  for  endeavor- 
ing to  execute  such  a  warrant.    469. 

Surety,  surrender  of  a  prisoner  by.    See,  infra,  transportation. 

Transportation  of  a  prisoner  surrendered  by  his  surety 

A  field  deputy  marshal  is  not  entitled  to  fees  for  transporting  a 
prisoner  who  had  been  admitted  to  bail  and  who  was  subse- 
quently, during  a  session  of  the  court,  arrested  at  the  instance 
of  his  surety  and  recommitted  by  a  United  States  commis- 
sioner, section  1018,  Revised  Statutes,  providing  for  such 
arrest  and  recommitment  during  vacation  only.    449. 

Transportation  of  a  prisoner  who  escaped. 

An  office  deputy  marshal  who  failed  to  take  any  precaution  to 
prevent  the  escape  of  a  prisoner  in  his  custody,  who  by  reason 
of  such  want  of  precaution  escaped,  is  not  entitled  to  reim- 
bursement of  the  expenses  incurred  by  him  in  transporting 
the  prisoner.    510. 

Warrant  for  the  arrest  of  deserters.    See  Commissioners. 

Warrant  illegally  issued,  serving. 

A  deputy  marshal  is  not  entitled  to  compensation  for  serving  a 
warrant  which  the  facts  stated  on  its  face  disclose  to  have 
been  illegally  issued.    213. 

MASSACHUSETTS,  STATE  OF.    See  Army,  State. 

MEDICINES.    See  Officers  and  employees. 

MILEAGE. 

Residence,  from,  to  place  of  duty.    See  Light-house  service. 

Route,  for  greater  distance  than  shortest.    See  Navy. 
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Route,  shortest  usually  traveled.    See  Traveling  expenses. 
See  Army,  Light-house  service,  Marshals,  and  Navy. 
MINTS.    See  Appropriations,  freight. 
MIXED  FLOUR.    See  Internal  revenue. 
NATIONAL  GUARD.    See  Leaves  of  absence. 
NAVY. 

Allowances  include  mileage. 

The  word  "allowances,"  as  used  in  seotion  13  of  the  navy  person- 
nel act,  includes  mileage.    45. 

Appointment  from  the  temporary  force.    See,  infra,  pay,  extra. 

Appointment  to  a  higher  rank  during  a  recess. 

An  officer  of  the  Navy  appointed  to  a  higher  rank  during  a  recess 
of  the  Senate,  under  section  1506,  Revised  Statutes,  as  amended 
by  the  act  of  June  17, 1878,  which  provides  that  any  officer 
of  the  Navy  may,  with  the  consent  of  thf  Senate,  be  ad- 
vanced not  exceeding  thirty  numbers  in  rank,  and  that  the 
rank  of  officers  shall  not  be  changed  without  the  consent  of 
the  Senate,  but  whose  appointment  was  not  confirmed  by  the 
Senate,  is  not  entitled  to  the  pay  of  the  higher  rank.    7. 

Attaches,  maintenance  of    See  Appropriations. 

Baggage  allowanoe.    See,  infra,  mileage. 

Baggage,  transportation  of    See,  infra,  transportation. 

Bounty  to  a  substitute,  war  of  the  rebellion. 

There  is  no  law  for  paying  bounty  to  an  enlisted  man  of  the  Navy 
in  the  war  of  the  rebellion  who  was  a  substitute  for  a  man 
enrolled  and  liable  to  draft,  but  not  actually  drafted.    763. 

Fuel,  purchase  o£  by  officers  from  the  Government. 

Under  the  Navy  personnel  act,  which  provides  that  after  June  30, 
1899,  certain  classes  of  officers  of  the  Navy  specified  therein 
shall  receive  the  same  pay  and  allowances,  except  forage, 
that  are  or  may  be  provided  by  law  for  officers  of  correspond- 
ing rank  in  the  Army,  those  classes  of  officers  are  entitled  to 
purchase  fuel  from  the  Government  at  the  same  rates  and  upon 
the  same  conditions  that  officers  of  the  Army  are.    87. 

Fuel,  purchase  o£  for  the  Admiral. 

The  purchase  of  fuel  for  issue  and  sale  to  the  Admiral  of  the  Navy 
in  the  manner  provided  for  by  section  8  of  the  act  of  June  18, 
1878,  for  furnishing  fuel  to  officers  of  the  Army,  is  not  author- 
ized.   868. 

Funeral  expenses  of  an  officer  who  died  on  the  high  seas. 

An  officer  of  the  Navy  who  died  while  on  duty  on  the  high  seas 

mnst  be  regarded  as  having  died  in  a  foreign  country,  within 

the  meaning  of  section  1587,'  Revised  Statutes,  and  payment 

of  his  funeral  expenses,  not  to  exceed  one  month's  sea  pay,  is 

v      authorized  by  that  section.    620. 
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Leave  of  absence  in  excess  of  30  days. 

Under  the  Navy  personnel  act  an  officer  of  the  Navy  while  on 
leave  of  absence,  by  reason  of  causes  other  than  sickness  or 
wonnds,  in  excess  of  thirty  days  for  his  first  leave  year,  is 
entitled  to  one-balf  the  shore  pay  of  his  grade  only.    557. 

Mileage  for  a  greater  distance  than  the  shortest  route. 

An  officer  of  the  Navy,  whose  pay  and  allowances  are  not  affected 
by  the  Navy  personnel  act  of  March  3,  1899,  who  is  ordered 
to  travel  with  troops  nnder  conditions  which  entitle  him  to 
mileage,  is  entitled  to  mileage  for  the  distance  actually  and 
necessarily  traveled  in  obedience  to  said  order,  though  such 
distance  may  be  greater  than  the  shortest  usually  traveled 
route  between  the  terminals  of  the  journey.    781. 

Mileage  for  travel  by  an  officer  in  his  district. 

An  officer  of  the  Navy  who  is  required  to  travel  on  public  duty  by 
orders  from  competent  authority,  either  by  express  direction 
or  by  necessary  implication,  is  entitled  to  mileage,  although 
the  duty  may  lie  in  his  district,  unless  the  travel  is  a  neces- 
sary part  of  the  specific  duty  itself  which  the  officer  is  required 
to  perform.    157. 

Mileage  on  shore  duty  beyond  seas. 

The  proviso  in  section  13  of  the  Navy  personnel  act  that  "  when 
naval  officers  are  detailed  for  shore  duty  beyond  seas  they 
shall  receive  the  same  pay  and  allowances  as  are  or  may  be 
provided  by  or  in  pursuance  of  law  for  officers  of  the  Army 
detailed  for  duty  in  similar  places,"  is  applicable  to  commis- 
sioned officers  of  the  Navy  of  all  classes,  notwithstanding  that 
the  enacting  clause  of  the  section  is  restricted  to  officers  of  the 
line  or  of  the  Medical  or  Pay  Corps,  and  an  assistant  naval 
constructor  so  detailed  is  entitled  to  mileage  for  travel  on 
duty  under  orders.    331. 

Mileage  to  a  warrant  officer. 

A  warrant  officer  of  the  Navy  is  not  a  commissioned  officer,  within 
the  meaning  of  the  provision  in  the  Navy  personnel  act  that 
certain  commissioned  officers  shall  receive  the  same  pay  and 
allowances  as  are  provided  for  officers  of  the  Army,  and  he  is 
entitled  to  mileage  for  travel  in  the  United  States  at  the  rate 
of  8  cents  per  mile,  as  provided  by  preexisting  law.    495. 

Mileage  under  the  navy  personnel  act. 

Under  section  13  of  the  Navy  personnel  act  officers  of  the  line  of 
the  Navy  and  of  the  Medical  and  Pay  Corps  traveling  under 
orders  on  or  after  July  1,  1899,  are  entitled  to  mileage  and  to 
allowances  for  baggage  in  accordance  with  the  provisions  of 
law  governing  such  allowances  to  officers  of  the  Army.    45. 

Mileage  where  there  is  delay. 

An  officer  of  the  Navy  who,  on  May  8,  1896,  is  ordered  to  his 
home  from  attendance  before  a  naval  retiring  board,  but  who 
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Mileage  where  there  is  delay— Continued. 

does  not  perform  the  journey  until  November,  1897,  does  not 
comply  with  the  order  within  a  reasonable  time,  and  is  not 
entitled  to  mileage.    24. 

Mileage  where  transportation  and  subsistence  are  furnished. 

An  officer  of  the  Navy  who  accepted  transportation  and  subsist- 
ence furnished  by  the  Government  while  traveling  on  duty 
under  orders  is  not  entitled  to  tbe  excess,  if  any,  of  the  mileage 
allowance  over  the  cost  of  such  transportation  and  subsistence ; 
but  if  he  is  furnished  transportation  only,  without  subsist- 
ence, he  is  entitled  to  the  excess,  if  any,  of  the  mileage  allow- 
ance over  the  cost  of  such  transportation.    488. 

Mileage  where  transportation  is  furnished. 

Where  an  officer  of  the  Navy,  whose  pay  and  allowances  are  not 
affected  by  the  Navy  personnel  act  of  March  3,  1899,  travels 
under  orders  which  entitle  him  to  mileage,  and  transportation 
is  furnished  by  the  Government,  there  should  be  deducted 
from  his  mileage  the  amount  charged  the  publio  for  transpor- 
tation of  the  character  furnished,  although,  by  contract  with 
the  railroads  concerned,  the  net  cash  rate  paid  by  the  Gov- 
ernment is  less.    781. 

Naval  Home,  moneys  withheld  from  pensioners. 

Moneys  withheld,  under  the  acts  of  May  4,  1898,  and  March  3, 
1899,  from  pensioners  admitted  to  the  Naval  Home  at  Phila- 
delphia are  required  to  be  earried  to  the  credit  of  the  interest 
accruing  from  the  invested  portion  of  the  naval  pension 
fund.    576. 

Pay  and  allowances,  purchase  of  fuel. 

The  appropriation  for  pay  and  allowances  of  the  Navy  is  appli- 
cable to  the  purchase  of  fuel  for  sale  to  officers  of  tbe 
Navy.    87. 

Pay,  extra,  for  service  on  revenue  vessels.    See  Revenue-cutter 
service. 

Pay,  extra,  on  change  of  enlistment. 

Men  who  enlisted  in  the  temporary  force  of  the  Navy  for  one 
year,  and  who  before  tbe  expiration  of  the  year  and  without 
being  discharged  changed  their  contract  of  enlistment  to  one 
of  three  years  in  the  regular  service,  are  not  entitled  to  the 
extra  pay  provided  by  the  act  of  March  3,  1899,  for  enlisted 
men  in  the  temporary  force  of  the  Navy  during  the  war  with 
Spain.    80. 

Pay,  extra,  on  discharge  for  oonvenienoe. 

An  officer  of  the  temporary  force  of  the  Navy  in  the  war  with 
Spain  who  was  discharged  before  the  close  of  the  war  by 
accepting  an  appointment  in  the  Regular  Navy  was  dis- 
charged for  his  own  convenience,  and  he  is  not  entitled  to  extra 
pay  for  his  temporary  service.    714. 
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Pay,  extra,  right  of  heirs  or  legal  representatives. 

The  extra  pay  granted  by  the  act  of  March  3, 1899,  to  officers  and 
enlisted  men  of  the  temporary  force  of  the  Navy  in  the  war 
with  Spain  is  a  gratuity,  and  if  not  received  by  a  beneficiary 
during  his  lifetime,  his  heirs  or  legal  representatives  do  not 
become  entitled  thereto  on  his  decease.    86. 

Pay,  extra,  set  off  against  debts  due  the  United  States. 

Extra  pay  under  the  act  of  March  3,  1899,  duo  an  officer  of  the 
temporary  force  of  the  Navy  for  the  war  with  Spain  at  the 
time  of  his  death,  may  be  properly  set  off  against  a  debt  due 
from  him  to  the  United  States  arising  from  an  overpayment 
of  pay,  but  not  against  a  debt  arising  otherwise.    353. 

Pay,  extra,  to  a  contract  surgeon.    See  Revenue-cotter  service. 

Pay,  extra,  to  a  pay  olerk  under  two  appointments. 

Under  the  act  of  Maroh  3,  1899,  granting  extra  pay  on  discharge 
to  officers  and  enlisted  men  of  the  temporary  force  of  the 
Navy  for  the  war  with  Spain,  a  pay  clerk  who  served  credit- 
ably under  two  separate  appointments  and  was  honorably 
discharged  from  each  is  entitled  to  extra  pay  for  each  service. 
631. 

Pay,  longevity,  of  an  officer  of  the  Engineer  Corps. 

An  officer  of  the  Engineer  Corps  oithe  Navy  who  is  transferred 
to  the  line  in  accordance  with  section  1  of  the  Navy  personnel 
act  is  entitled  to  credit  in  the  grade  to  which  transferred  only 
for  the  time  subsequent  to  the  date  of  his  transfer.    822. 

Pay,  longevity,  of  enlisted  men. 

Prior  to  the  passage  of  the  Navy  personnel  act,  the  right  of  en- 
listed men  in  the  Navy  to  increased  pay  based  on  previous 
continuous  service  was  governed  by  regulations  of  the  Navy, 
and  in  particular  cases  the  Secretary  of  the  Navy  may  waive 
the  provision  requiring  reenlistment  within  three  months  from 
the  date  of  previous  honorable  discharge.    589. 

Pay,  longevity,  of  warrant  machinists. 

Warrant  machinists,  authorized  by  sections  14  and  15  of  the  Navy 
personnel  act,  are  entitled  to  be  credited,  in  computing  their 
pay,  with  all  their  previous  service  in  the  Navy  as  in  their 
grade  of  warrant  officers,  if  it  is  the  first  grade  having  gradu- 
ated pay  held  by  them  since  last  entering  the  service.    99. 

Paymaster's  clerk,  traveling   expenses  of     See  Traveling  ex- 
penses. 

Pay  of  aids  to  admirals  and  rear-admirals. 

Under  the  Navy  personnel  act,  which  provides  that  commissioned 
officers  of  the  line  of  the  Navy  shall  receive  the  same  pay  as 
provided  by  law  for  officers  of  corresponding  rank  in  the 
Army,  officers  of  the  Navy,  while  serving  as  aids  to  admirals 
or  rear-admirals  of  the  Navy,  are  not  entitled  to  the  additional 
pay  provided  to  aids  authorized  by  law  to  generals  and  major- 
generals  of  the  Army.     154. 
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Pay  of  rear-admirals. 

The  provision  in  section  7  of  the  Navy  personnel  aet  of  March  3, 
1899,  that  "each  rear-admiral  embraced  in  the  nine  lower 
numbers  of  that  grade  shall  receive  the  same  pay  and  allow- 
ances as  are  allowed  a  brigadier-general  in  the  Army/7  is  more 
specific  than  the  provision  in  section  13  of  that  act,  that  com- 
missioned officers  of  the  line  shall  receive  the  same  pay  and 
allowances  as  officers  of  corresponding  rank  in  the  Army,  and 
is  therefore  controlling.    960. 

Fay  of  the  secretary  of  the  Admiral. 

The  secretary  of  the  Admiral  of  the  Navy  is  not  a  commissioned 
officer,  and  his  pay  is  not  subject  to  the  provisions  of  the 
Navy  personnel  act;  but  under  sections  1367  and  1556,  Re- 
vised Statutes,  he  is  entitled  to  a  salary  at  the  rate  of  $2,500 
per  annum  and  to  the  allowances  of  a  lieutenant  in  the  Navy. 
828. 

Fay  of  the  superintendent  of  the  Naval  Academy. 

The  superintendent  of  the  Naval  Academy  while  discharging  the 
duties  of  that  position  is  entitled  to  the  sea  pay  of  an  officer 
of  his  rank.    885. 

Fay  on  "waiting  orders. 

An  officer  of  the  Navy  so  situated  that  under  the  law  as  it  existed 
prior  to  the  taking  effect  of  the  Navy  personnel  act  he  would 
be  regarded  as  on  waiting  orders,  but  who  under  said  act 
would,  for  purposes  of  pay,  be  regarded  as  on  shore,  is,  under 
the  provision  thereof  which  prohibits  the  reduction  of  the  pay 
of  such  an  officer,  entitled  only  to  waiting-orders  pay  under 
the  prior  law.    783. 

Fay,  "present,"  under  the  Navy  personnel  act. 

The  term  "present  pay"  in  seotion  13  of  the  Navy  personnel  act, 
which  provides  that  such  act  shall  not  "  operate  to  reduce  the 
present  pay  of  any  commissioned  officer  now  in  the  Navy/' 
does  not  apply  to  the  pay  which  an  officer  who  is  promoted 
after  that  act  took  effect  would  have  received  under  the  prior 
law,  in  the  grade  to  which  he  is  promoted.    130. 

The  increased  pay  of  an  officer  of  the  Navy  arising  from  his 
promotion  in  due  course  to  fill  a  vacancy  created  by  the  act 
of  March  3,  1899,  was,  on  June  30,  1899,  his  "present  pay," 
within  the  meaning  of  the  Navy  personnel  act,  which  pro- 
vides that  "no  provision  in  this  act  shall  operate  to  reduce 
the  present  pay  of  any  commissioned  officer  now  in  the 
Navy."    820. 

Pay,  provision  against  reduction  of. 

The  provision  in  the  Navy  personnel  act  that  no  provision  therein 

"  shall  operate  to  reduce  the  present  pay  of  any  commissioned 

officer  now  in  the  Navy,"  is  not  applicable  to  the  pay  of  an 

assistant  surgeon  of  the  Navy,  who  on  November  8,  1899,  was 
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Fay,  provision  against  reduotion  of— Continued. 

appointed  from  the  position  of  assistant  surgeon  in  the  tem- 
porary force  of  the  Navy,  which  latter  position  he  held  when 
the  Navy  personnel  act  went  into  effect.    634. 

See,  infra,  pay,  retired. 

Pay,  retired,  provision  against  the  increase  or  reduction  of 

The  proviso  in  section  13  of  the  Navy  personnel  act  of  March  3, 
1899,  that  nothing  in  said  act  shall  operate  to  increase  or 
reduce  the  pay  of  any  officer  then  on  the  retired  list  of  the 
Navy,  which  was  first  adopted  by  the  conference  committees 
of  the  two  Houses  of  Congress,  is  constitutional,  and  it  for- 
bids the  payment  to  such  officers  of  the  pay  of  retired  officers 
of  the  Army  of  corresponding  rank.    585. 

Pay,  retired,  under  the  Navy  personnel  act. 

The  retirement  after  July  1,  but  for  the  prior  fiscal  year,  of  an 
officer  of  the  Navy  under  section  8  of  the  Navy  personnel  act, 
relates  back  to  and  includes  July  1,  and  from  and  including 
that  date  he  is  entitled  to  retired  pay  only,  although  contin- 
ued thereafter  on  active  duty.    669. 

An  officer  of  the  Navy  who  is  retired  pursuant  to  section  8  of  the 
Navy  personnel  act,  which  provides  for  the  retirement  of  cer- 
tain officers  of  the  Navy  on  their  own  application,  with  the 
rank  and  three-fourths  the  sea  pay  of  the  next  higher  grade, 
is  entitled  to  three-fourths  of  the  pay  of  an  officer  of  the 
Army  corresponding  in  rank  with  the  grade  upon  which  he 
is  so  retired.    669. 

Pay,  returning  from  a  post  beyond  seas. 

While  returning  from  a  post  beyond  seas  an  officer  of  the  Nary  is 
not  performing  " shore  duty  beyond  seas"  within  the  mean- 
ing of  the  provision  in  the  Navy  personnel  act  that  officers  of 
the  Navy  "detailed  for  shore  duty  beyond  seas'*  shall  receive 
the  same  pay  and  allowances  as  an  officer  of  the  Army 
detailed  for  such  duty,  aud  he  is  not  entitled  to  such  pay. 
487. 

Fay,  three  months',  on  reenlistment,  waiver  of  the  limitation. 
The  Secretary  of  the  Navy  has  no  authority  to  waive  the  three 
months'  limitation  in  the  provision  of  section  1573,  Revised 
Statutes,  as  amended  by  the  act  of  June  11, 1896,  which,  prior 
to  the  passage  of  the  Navy  personnel  act,  provided  for  three 
months'  pay  on  reenlistment  in  the  Navy  for  a  term  of  three 
years  within  a  period  of  three  months.    589. 

Pay  while  under  arrest. 

Under  the  law  which  was  in  effect  prior  to  July  1, 1899,  an  officer 
of  the  Navy  who  is  placed  under  arrest  to  be  tried  by  court- 
martial  is,  if  found  guilty,  entitled  only  to  waiting-orders 
pay  while  under  arrest  and  until  restored  to  duty,  including 
the  time  spent  at  the  trial  and  in  traveling  to  and  from  the 
place  of  trial.    970. 
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Promotion  in  course  to  fill  a  vacancy. 

An  officer  of  the  Navy  promoted  in  course  to  fill  a  vacancy  in  the 
next  higher  grade  is  entitled  to  pay  of  the  higher  grade  only 
from  the  date  of  the  vacancy  he  is  entitled  to  fill,  if  he  takes 
rank  from  that  time,  and  not  from  the  date  of  a  prior  vacancy 
which  was  kept  open  for  him  but  which  he  was  not  entitled 
to  fill  because  of  failure  to  pass  the  required  examinations. 
17. 
Purchase  of  articles  for  sale  to  officers. 

The  Secretary  of  the  Navy  is  not  authorized  to  purchase  for  sale 
to  officers  and  enlisted  men  of  the  Navy  articles  not  included 
in  the  regular  naval  stores,  there  being  no  provision  of  law 
therefor.    321. 
Quarters,  commutation  of,  to  an  officer  ordered  to  his  home. 

An  officer  of  the  Navy  who  is  ordered  to  proceed  to  his  home  to 
await  orders,  even  though  for  the  convenience  of  the  Govern- 
ment, is  not  entitled  to  commutation  of  quarters.     294. 
Shore  duty  beyond  seas.    See,  supra,  pay. 

Transportation  of  baggage  on  change  of  station. 

An  officer  of  the  Navy  is  not  entitled  to  reimbursement  for 
expenses  incurred  by  him  in  transporting  his  baggage  on 
change  of  station,  there  being  no  provision  of  law  therefor. 
317. 

Traveling  expenses  for  travel  abroad. 

Travel  between  Honolulu  and  San  Francisco,  Cal.,  prior  to  July 
1, 1899,  is  travel  abroad  within  the  meaning  of  the  navy  mile- 
age laws,  and  an  officer  coming  within  their  provisions  is 
entitled  to  actual  and  reasonable  expenses  for  such  travel, 
but  not  to  mileage.  745. 
See  Traveling  expenses,  statutes. 

Vessels,  repairing  damage  done  to.    See  Appropriations. 

Warrant  officers.    See,  supra,  mileage. 

Withholding  pay  and  allowances. 

The  pay  and  allowances  of  an  enlisted  man  of  the  Navy  can  not 
be  withheld  because  he  may  have  been  engaged  in  the  per- 
formance of  service  prohibited  by  law,  provided  he  is  not 
enlisted  solely  for  the  performance  of  such  illegal  service. 
756. 

NEW  YORK,  STATE  OF.    See  Army,  State. 

NOTES,  UNITED  STATES.    See  Comptroller,  jurisdiction. 

OFFICE  AND  EMPLOYMENT. 

Incompatibility  of  two  positions. 

The  positions  of  stenographer  to  the  circuit  judge  and  of  deputy 
clerk  are  not  incompatible,  and  the  clerk  is  entitled  to  fees 
for  services  performed  for  him  by  a  person  holding  both  posi- 
tions.   382. 
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OFFICE  AND  EMPLOYMENT— Continued. 
Two  employments  held  by  one  person. 

The  provision  in  the  act  of  March  3, 1885,  that  "  no  part  of  the 
money  herein  or  hereafter  appropriated  for  the  Department 
of  Agriculture  shall  be  paid  to  any  person  as  additional  salary 
or  compensation  receiving  at  the  same  time  other  compensa- 
tion as  an  officer  or  employee  of  the  Government,"  does  not 
apply  to  a  person  holding  two  separate,  distinct,  and  compat- 
ible employments  in  that  Department.    284. 

Vacating  by  enlistment  in  the  Army.    See  Commissioners. 
OFFICERS  AND  EMPLOYEES. 

Acting  superintendent  of  the  Hospital  for  the  Insane. 

An  assistant  physician  of  the  Government  Hospital  for  the  Insane 
who  was  designated  by  the  Secretary  of  the  Interior  as  acting 
superintendent  of  the  hospital  during  a  vacancy  in  the  office 
of  superintendent  is  not  entitled  to  the  salary  of  that  office 
while,  so  acting.    81. 

Additional  compensation.    See,  infra,  compensation. 

Additional  officer.    See,  infra,  disbursing  officer. 

Appointment  during  a  recess  of  the  Senate.    See  Navy. 

Appointment  to  take  effect  from  date  of  oath. 

A  provision  in  an  appointment,  to  take  effect  from  date  of  oath, 
is  a  qualification  of  the  appointment,  which  renders  the  tak- 
ing of  the  oath  a  condition  precedent  to  its  taking  effect.    41. 

Compensation,  additional. 

A  disbursing  clerk  of  the  War  Department  having  a  salary  of 
$2,000  per  year  fixed  by  law  is  not  prohibited  by  section  1765, 
Revised  Statutes,  from  receiving  as  a  clerk  to  the  commis- 
sions of  the  Chickamauga,  Gettysburg,  Shiloh,  and  Vicks- 
burg  military  national  parks,  if  duly  appointed  thereto,  such 
compensation  as  may  be  fixed  by  the  Secretary  of  War  there- 
for.   683. 

Compensation,  allowance  o£  for  traveling  expenses.    See  Trav- 
eling expenses. 

De  facto  officer.    See  Commissioners. 

Detail  of    See  Life-saving  service,  Paris  Exposition. 

Disbursing  officer,  one  only,  for  the  Pan-American  Exposition. 
In  the  provision  in  the  act  of  March  3, 1899,  which  authorizes  the 
board  of  management  of  the  Government  exhibit  of  the  Pan- 
American  Exposition  of  1901  to  "appoint  its  secretary,  dis- 
bursing officer,  and  such  other  officers  as  it  may  deem  neces- 
sary," the  words  "  and  such  other  officers'7  mean  officers  other 
than  the  secretary  and  disbursing  officer  specifically  provided 
for,  and  do  not  authorize  the  board  to  appoint  more  than  one 
disbursing  officer.    538. 
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OFFICERS  AND  EMPLOYEES— Continued. 

Duty,  prevention  of  the  performance  of,  by  sto 
Under  the  provision  in  the  act  of  February  21 
land  commissioners  "shall  receive  for  the 
for  each  day  they  may  be  actually  enga; 
anoe  of  their  duties,"  a  commissioner  who 
performing  his  duties  during  two  days  by 
entitled  to  per  diem  compensation  for  the 

Fractions  of  a  day,   compensation  for.    See 
Life-saving  service;  and  Statutes,  cc 

Honrs  of  labor  of  clerks. 

Section  3738,  Revised  Statutes,  making  eighi 
for  all  "laborers,  workmen,  and  mechani 
Government^  and  the  joint  resolution  o 
authorizing  the  payment  of  50  per  cenl 
overtime  to  such  laborers,  workmen,  and 
at  any  navy-yard  or  naval  station,  apply 
dering  manual  labor,  and  do  not  include  < 

Insanity,  operation  o£  as  to  removal 

The  insanity  of  an  officer  does  not  ipso  fact 
him  from  office.    549. 

Laborers,  employment  of,    See  Departments,  < 

Mechanics,  employment  of.    See  Department* 

Medicines,  supplying  to  civil  employees. 

In  the  absence  of  any  provision  in  the  contra 
the  regulations  of  the  Department  for  su] 
civil  employees,  the  use  for  such  purpose 
which  does  not  make  provision  therefor  it 

Oath  of  office,  appointment  from  date  of.    See, 

Occasional  services.    See  Appropriations,  pot 

Overtime  of  clerks.    See,  supra,  hours. 

Per  diem  employees.    See,  supra,  duty,  infra,  Sn 

INO  EXPENSES. 

Property  or  personal  effects  o£  lost  at  sea. 
Reimbursement  to  officers  or  employees  for 
personal  effects  lost  by  the  capsizing  of  i 
were  being  transported  while  on  duty  is  i 

Purchase  of  provisions  for. 

The  purchase  of  provisions  to  sell  to  assi 
and  Geodetic  Survey  who  receive  an  all 
their  subsistence  would  be  iu  the  nati: 
public  money  for  their  personal  benefit, 
by  section  3648,  Revised  Statutes.    949. 

Services  not  performed.    See  Commissioners. 

Special  agents.    See  Census. 


OFFICERS  AND  EMPLOYEES— Continued. 
Sundays,  pay  of  per  diem  employees  for. 

Except  in  cases  of  exigency  or  under  special  conditions,  where 
the  employment  of  per  diem  employees  on  Sundays  is  actually 
necessary  for  the  public  interests,  payment  for  such  days  is 
not  authorized  unless  provision  for  payment  on  such  days  is 
made  by  law.    803. 

Unauthorized  acts  of. 

The  United  States  is  not  liable  for  the  unauthorized  acts  or  laches 
or  negligence  of  its  officers.    751. 

Vacating  an  office  by  enlistment  in  the  Army.    See  Commis- 
sioners. 
See  Leaves  of  absence  and  Traveling  expenses. 

PAN-AMERICAN  EXPOSITION.    See  Officers  and  employees,  dis- 
bursing officer. 

PARIS  EXPOSITION.     See  Appropriations  and  Life-saving  service. 

PER  DIEM  EMPLOYEES.     See   Officers  and  employees,  Sundays. 

PERSONAL  SERVICES.     See  Advertising. 

PORTO  RICO. 

Moneys  for  the  government  of    See  Accounts. 
Sufferers  in,  relief  of.    See  Appropriations,  emergency. 
POSTAL  SERVICE. 

Extra  pay  to  a  contractor. 

Where  a  contractor  for  transporting  the  mails  temporarily  fails  to 
perform  the  service  specified  in  his  contract,  the  employment 
by  the  Postmaster-General  under  the  act  of  August  3,  1882, 
of  temporary  service,  the  cost  of  which  is  charged  to  the  con- 
tractor, operates  as  a  waiver  of  the  breach  of  his  contract,  and 
upon  discontinuance  of  his  service  by  the  Postmaster-General 
the  contractor  is  entitled  to  the  month's  extra  pay  provided 
therefor.    831. 

Insanity.    See  Officers  and  employees. 
PROPERTY,  PRIVATE. 

Expenditures  upon.    See  Appropriations,  public  buildings. 
Improvement  of.    See  Rented  premises. 

Loss  of.    See  Marine-hospital    service  and  Officers  and  em- 
ployees, property. 

PUBLIC  BUILDINGS. 

Attorney-General,  opinion  o£  as  to  title.    See,  infra,  Indian. 
Improvement  of  rented  premises.    See  Rented  premises. 

Indian  reservations,  erection  of  school  buildings  on. 

The  erection  on  the  Pipestone  Indian  Reservation,  which  is  the 
property  of  the  Yankton  tribe  of  Sioux  Indians,  of  the  school 
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PUBLIC  BUILDINGS-Continued. 

Indian  reservations,  erection  of  school  buildings  on — Continued, 
buildings  provided  by  the  acts  of  July  1, 1898,  and  March  1, 
1899,  is  authorized  by  said  acts,  and  section  355,  Revised  Stat- 
utes, is  not  applicable  thereto.    957. 

Land  not  owned  by  the  United  States,  erecting  on. 

It  is  the  general  policy  of  Congress  that  no  public  building  shall 
be  erected  on  ground  not  owned  by  the  United  States.    877. 

Lock  and  dam  on  the  Upper  White  River. 

A  lock  and  dam  to  be  constructed  on  the  Upper  White  River, 
Arkansas,  are  not  a  public  building,  within  the  meaning  of 
section  355,  Revised  Statutes,  which  prohibits  the  expenditure 
of  public  money  on  any  site  or  land  purchased  by  the  United 
States  for  the  purpose  of  erecting  thereon  any  public  building 
"  until  the  consent  of  the  legislature  of  the  State  in  which 
the  land  or  site  may  be  to  such  purchase  has  been  given." 
843. 

Sewer  for,  on  land  not  owned  by  the  United  States.    See  Appro- 
priations. 

Temporary  shelter. 

A  small  temporary  building  for  the  shelter  of  a  keeper  of  the  New 
Haven  Long  Wharf  post  light  is  not  a  public  building  within 
the  meaning  of  sections  355, 1136,  and  3734,  Revised  Statutes. 

877. 

PUBLIC  LANDS. 

Assignee  of  a  mortgage  of  land  purchased. 

An  assignee  of  a  mortgage  of  land  purchased  of  the  United  States 
who,  after  the  cancellation  of  the  entry  of  the  greater  portion 
thereof,  foreclosed  his  mortgage  and  acquired  title  to  the  re- 
maining portion  is  not  an  assignee  of  the  purchaser  as  to 
the  portion  the  entry  of  which  has  been  canceled,  and  he  is 
not  entitled  as  such  to  repayment  of  the  purchase  money  paid 
to  the  United  States  therefor.    334. 

Contingent  expenses  of  land  offices.    See  Appropriations. 
Mineral-land  commissioners.    See  Officers  and  employees,  duty. 
Purchase  money,  repayment  of.    See,  supra,  assignee. 

PUBLIC  PRINTING. 

Civil  Service  Commission,  for.    See  Appropriations. 
Supreme  Court,  opinions  of.    See  Appropriations. 

PUBLIC  PROPERTY. 

Sales  of.    See  Immigration  fund. 

Transfer  of,    See  Vessels. 
QUARTERS,  COMMUTATION  OF.    See  Army  and  Navy, 


Agreement  to  accept  50  per  oent  of  amount  earned. 

The  railroads  mentioned  in  the  second  proviso  of  the  act  of  March 
3,  1899,  include  those  which  are  by  agreement,  as  well  as  those 
which  are  by  law,  entitled  to  receive  only  50  per  centum  of  the 
amonnt  earned  for  transportation  rendered  to  the  United 
States.    479. 

Bond-aided  and  land-grant,  use  of 

While  the  act  of  1899  does  not  make  it  the  duty  of  officers  to  use 
those  railroads  from  which  a  benefit  will  accrue  to  the  Gov- 
ernment, it  is  no  doubt  within  the  authority  of  the  Secretary 
of  War,  by  regulation,  to  direct  their  use  whenever  prac- 
ticable.   479. 

Burlington  and  Miaaouri  River. 

The  Burlington  and  Missouri  River  Railroad  Company  having  by 
agreement  adopted  a  net  cash  rate  for  transportation  for  the 
Government  over  its  road,  including  a  short  portion  of  land- 
grant  road  of  the  Northern  Pacific  Railroad,  for  which  proper 
deduction  was  made  iu  fixing  the  net  cash  rate,  no  further 
deduction  should  be  made  for  said  land-grant  portion.    3. 

The  Burlington  and  Missouri  River  Railroad  is  entitled  to  only  50 
per  oent  of  the  amonnt  earned  for  transportation  of  property 
of  tbe  United  States  over  a  portion  of  the  line  of  the  North- 
ern Pacific  Railroad,  which  is  a  land-grant  road.    358. 

Land-grant,  net  cash  rate.    See,  supra,  Burlington. 

Land-grant,  party-rate  tickets  over. 

Where  party-rate  tickets  are  used  over  land-grant  or  other  rail- 
roads subject  to  land-grant  rates  said  rates  are  subject  to  the 
proper  land-grant  deductions.    625. 

Land-grant,  use  of.    See,  supra,  bond-aided. 

Nonaided,  deduction  from  rates  of. 

A  railroad  company  which  has  not  received  aid  from  the  Govern- 
ment by  land  grant  or  bonds  is  not  subject  to  a  deduction 
from  its  regular  rates  or  those  made  by  agreement  for  the 
transportation  of  troops  on  the  ground  that  the  troops  might 
have  been  transported  over  bond-aided  or  land-grant  roads  at 
reduced  rates.    459. 

Party-rate  tickets.    See,  supra,  land-grant,  and  Transportation. 

Special  rates.    See  Transportation. 

Transportation  requests  fraudulently  used. 

Railroad  companies  which  furnished  transportation,  upon  trans- 
portation requests  issued  by  the  War  Department,  bearing 
the  lithographed  signature  of  the  Quartermaster-General  and 
fraudulently  countersigned  and  delivered  by  a  former  officer 
of  the  Army  to  whose  custody  they  had  been  confided,  to  per- 
sons who  were  not  entitled  to  transportation  at  the  expense 
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RAILROADS— Continued. 

Transportation  requests  fraudulently  used — Continued. 

of  the  Government  are  entitled  to  payment  for  the  transpor- 
tation so  furnished  by  them  in  good  faith  without  negligence. 
936. 

Transportation  requests,    notations   on.     See    Transportation, 
notations. 

RATIONS,  COMMUTATION  OF.    See  Army. 
REGULATIONS. 

Waiver   o£  by  the   head  of  a  Department.      See  Navy,  pay, 
longevity. 

RENT.    See  Appropriations,  courts  and  department;  and  Wharves. 

RENTED  PREMISES. 
Improvement  of. 

The  laying  of  conduits  and  wires  in  premises  occupied  by  the 
United  States  under  a  lease  from  the  owner  is  an  improve- 
ment of  the  premises,  and  unless  provision  has  been  made  in 
the  lease  for  the  making  of  such  an  improvement  by  the 
United  States  as  a  consideration  in  whole  or  in  part  for  the 
use  thereof,  payment  of  the  cost  of  such  an  improvement  is 
not  authorized.    943. 

REPAIRS. 

Maintenance,  use  for,  of  an  appropriation  for  repairs.    See  Appro- 
priations, German. 

Materials,  use  of  different,  in  making  repairs. 

In  making  repairs  to  canals  under  the  act  of  July  5,  1884,  repairs 
are  not  restricted  to  the  use  of  materials  of  the  same  quality 
or  character  as  those  which  were  used  in  building  the  original 
structures.    938. 

New  articles,  use  for  of  an  appropriation  for  repairs.    See  Appro- 
priations, fire. 

Rented    buildings,    repairs    of.    See   Appropriations,    Court    of 
Claims;  and  Rented  premises. 

REVENUE-CUTTER  SERVICE. 

Damage  to  vessels  of  the  Navy.    See  Appropriations,  vessels. 

Pay,  extra,  on  vessels  cooperating  with  the  Navy. 

Enlisted  men  of  the  Revenue -Cutter  Service  who  enlisted  subse- 
quent to  the  order  of  the  President  directing  the  vessel  upon 
which  they  serve  to  cooperate  with  the  Navy  during  the  war 
with  Spain,  and  for  the  purpose  of  increasing  the  complement 
of  the  vessels  to  the  number  made  necessary  by  such  coopera- 
tion, and  who  were  discharged  to  reduce  the  complement  of 
the  vessel  to  its  original  number,  constituted  a  part  of  the 
temporary  force  of  the  Navy  during  the  war  with  Spain,  and 
if  otherwise  coming  within  the  provisions  of  the  aet  of  March 
3,  1899,  are  entitled  to  extra  pay.    640. 
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KJSVJsauJG-uu  LTUic  ou-Kviue — uontinued. 
Pay,  extra,  to  a  contract  Burgeon. 

A  surgeon  of  the  Re  venue- Cutter  Service  who  served  under  con- 
tract in  cooperation  with  the  Navy  during  the  war  with 
Spain  did  not  belong  to  the  temporary  force  of  the  Navy,  and 
he  is  not  entitled  to  extra  pay  on  discharge.    356. 
See  Appropriations,  miscellaneous. 

SEAMEN,  AMERICAN. 

Relief  and  transportation  of 

Under  the  act  of  December  21,  1898,  shipwrecked  American  sea- 
men and  American  seamen  who  are  discharged  in  foreign 
countries  by  reason  of  injury  or  illness  incapacitating  them 
for  service  are  entitled  to  relief  and  transportation  to  the 
United  States,  irrespective  of  any  arrears  of  wages  which 
may  be  paid  to  them  by  masters  of  vessels  on  their  discharge. 
When  discharged  for  other  causes,  except  with  their  volun- 
tary consent,  or  for  neglect  of  duty  or  incompetency,  the 
master  of  the  vessel  is  required  to  furnish  them  employment 
upon  some  other  vessel  agreed  upon,  or  to  furnish  them 
transportation  to  the  United  States,  and  also  in  certain  cases 
to  pay  them  one  month's  wages  extra.  Arrears  of  wages  are 
to  be  paid  upon  discharge  in  all  cases.    603. 

SECRETARY  OF  THE  NAVY. 

Regulations,  authority  to  waive.    See  Navy,  pay,  longevity. 

Statute,  authority  to  waive.    See  Navy,  pay,  three  months7 
SECRETARY  OF  THE  TREASURY. 

Accounts,  to  direct  a  reexamination  of,    See  Accounts,  reexam- 
ination. 

Advance  decisions,  authority  to  direct  a  review  of.    See  Comp- 
troller. 
SECRETARY  OF  WAR. 

Order  o£  authorizing  payment.    See  Army,  travel  pay. 
SENATE.     See  Navy,  appointment. 
SET-OFF.    See  Navy,  pay,  extra. 
STATE. 

Purchase  by,  of  clothing  for  volunteers.    See  Army. 
Reimbursement  of.    See  Army. 
STATUTES,  CONSTRUCTION  OF. 

"Beyond  the  limits  of  the  United  States."    See  Army,  pay,  extra. 
Constitutionality  of  the  Navy  personnel  act.    See  Navy,  retired. 
Estimates,  use  of.    See  Appropriations. 
Fractions  of  a  day,  rule  as  to. 

The  general  rule  that  the  law  does  not  recognize  fractions  of  a 
day  is  merely  a  rule  of  convenience,  and  it  does  not  apply 
where  substantial  justice  will  be  promoted  by  distinguishing 
between  two  parts  of  a  day.    350. 
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STATUTES,  CONSTRUCTION  OF— Continued. 

"Foreign  country."    See  Navy,  funeral  expenses. 

Mandatory,  requiring  contracts  to  be  in  writing. 

Section  3744,  Revised  Statutes,  which  requires  that  all  contracts 
made  by  the  Secretaries  of  War,  the  Navy,  and  the  Interior 
shall  be  "reduced  to  writing  and  signed  by  the  contracting 
parties  with  their  names  at  the  end  thereof/'  is  mandatory, 
and  a  written  order  by  the  Secretary  of  War  for  the  pur- 
chase of  arms  and  cartridges  does  not  constitute  a  valid 
executory  contract  which  can  be  enforced.    880. 

Obsolete,  by  repeal  of  other  acta.    See  Internal  revenue,  stamps. 

"  Operating  against  the  enemy."    See  Army. 

Permanent  legislation  in  an  annual  appropriation  act. 

The  proviso  in  the  act  of  April  7,  1900,  making  certain  annual 
appropriations,  which  fixes  the  maximum  allowance  to  be 
made  to  internal-revenue  agents  for  compensation  and  per 
diem  in  lieu  of  subsistence,  is  permanent  legislation.    904. 

Practice,  long  continued.    See  Appropriations,  marshals. 

"Service,"  in  the.    See  Army,  burial  expenses. 

Specific,  the  more,  of  two  provisions.    See  Navy,  pay  of  rear- 
admirals. 

Suspension  of  a  statute.    See  Internal  revenue. 

Taxpayer,  construction  most  favorable  to. 

Where  it  is  doubtful  which  of  two  rates  of  taxation  is  imposed 
by  a  provision  in  a  statute,  that  construction  is  to  be  adopted 
which  is  most  favorable  to  the  taxpayer.    839. 

"Waiver  o£  by  the  head  of  a  Department.    See  Navy,  pay,  three 
months. 

SUBSISTENCE.     See  Army,  Marine   corps,  Navy,  and   Traveling 
expenses. 

SUNDAYS. 

Employment  on.    See  Officers  and  employees.  * 

TELEGRAPHING. 

Leaves  of  absence,  relating  to. 

Telegrams  making  application  for  leaves  of  absence,  or  extension 
of  leave,  or  of  inquiry  whether  leave  has  been  granted,  or  the 
replies  made  thereto  by  telegraph,  are  not  public  dispatches, 
and  payment  therefor  is  not  authorized.    422. 
See  District  attorneys. 

TELEPHONING. 

Approval  of  oomplaint.    See  Commissioners,  complaint. 
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Notations  on  requests  for. 

In  the  absence  of  any  evidence  to  the  contrary,  the  transportation 
request  issued  by  the  Government  for  specified  transporta- 
tion, with  the  notations  thereon,  is  to  be  taken  as  the  agree- 
ment between  the  parties.    644. 

Party-rate  tickets,  right  of  the  Government  to. 

Where  a  common  carrier  engaged  in  interstate-commerce  business 
publicly  offers  "party-rate"  tickets  to  theatrical  and  other 
specified  associations  at  reduced  rates,  such  tickets  and  rates 
are  legally  available  for  the  general  public,  and  therefore  for 
the  Government  as  part  of  the  general  public.  To  refuse  such 
tickets  and  rates  to  the  general  public  would  be  an  illegal 
discrimination  under  the  interstate-commerce  law.    625. 

Special  rates  for  a  party  of  ten. 

Where  a  transportation  request  for  the  transportation  of  ten  men 
was  made  by  the  Government  in  good  faith  upon  a  railroad 
company  which  furnishes  special  rates  for  a  party  of  ten  or 
more,  but  only  seven  men  presented  themselves  for  and  actu- 
ally received  transportation,  payment  in  excess  of  the  special 
rates  for  a  party  of  ten  or  more  is  not  authorized;  but  where 
a  transportation  request  for  only  seven  men  was  made,  the 
Government  is  not  entitled  to  the  special  party  rates  for  a 
party  of  ten  or  more.    635. 

See  Army,  Marine  corps,  Marshals,    Navy,  and  Railroads. 

TRAVELING  EXPENSES. 
Commutation  of. 

The  act  of  March  3,  1875,  which  provides  that  "only  actual  trav- 
eling expenses  shall  be  allowed  to  any  person  holding  employ- 
ment or  appointment  under  the  United  States/'  except  as 
therein  provided,  prohibits  an  allowance  as  compensation 
which  is  in  the  nature  of  commutation  of  traveling  expenses. 
965. 

Field  duty,  while  on. 

An  Indian  inspector  who  was  assigned  to  duty  at  Muscogee,  I.T., 
and  directed  to  locate  and  establish  his  headquarters  there,  is 
not,  while  at  such  headquarters,  "on  duty  in  the  field''  within 
the  meaning  of  the  provision  for  traveling  expenses  "when 
actually  employed  on  duty  in  the  field"  contained  in  the  act 
of  March  1,  1899.    595. 

See  Internal  Revenue,  ganger. 

Home,  subsistence  while  at. 

Officers  and  employees  are  not  entitled  to  reimbursement  for 
subsistence,  as  a  part  of  traveling  expenses,  while  at  their 
homes.    779. 

Home,  while  employed  away  from. 

A  deputy  collector  of  internal  revenue  whose  duties  require  him 
to  travel,  and  who  is  authorized  to  receive  a  traveling  allow- 
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Home,  'while  employed  away  from — Continued. 

ance  at  the  rate  of  $600  per  annum,  is  entitled  to  reimburse- 
ment for  board  and  lodging  at  a  place  in  his  district  for  every 
day  he  is  employed  away  from  his  home,  including  Sundays 
and  days  he  is  engaged  in  the  office  of  the  collector  on  work 
connected  with  his  field  duties,  not  to  exceed,  together- with 
other  traveling  expenses,  the  rate  authorized.    190. 

Per  diem  in  lieu  of  subsistence  daring  sickness. 

A  special  agen  of  the  census  who  is  allowed  a  per  diem  in  lieu  of 
subsistence  while  necessarily  absent  from  his  place  of  resi- 
dence is  entitled  thereto  during  a  period  of  sickness  occurring 
while  he  was  so  absent.    492. 

Prior  to  appointment. 

A  paymaster's  clerk  in  the  Navy  is  not  entitled  to  traveling 
expenses  in  going  to  his  vessel  before  accepting  appointment 
and  taking  the  oath  of  office.    178. 

Prior  to  journey. 

Expenses  incurred  by  an  officer  before  starting  upon  a  journey 
which  he  is  ordered  to  make  upon  publio  business  or  duty  or  for 
unnecessary  delay  en  route  are  not  actual  and  necessary 
traveling  expenses,  and  he  is  not  entitled  to  reimbursement 
therefor.    93. 

Residence,  from,  to  place  of  duty.    See  Light-house  service. 

Route,  shortest. 

An  officer  traveling  under  orders  upon  public  business  or  duty  is 
entitled  to  actual  and  necessary  traveling  expenses  or  mile- 
age, as  provided  by  law,  for  travel  over  the  shortest  usually 
traveled  route  only,  unless  the  exigency  of  the  travel  necessi- 
tates the  use  of  a  longer  route.    93. 

See  Army,  mileage. 
Sickness,  while  detained  by.    See  Army. 

Station,  an  officer  having  no. 

A  person  who  is  appointed  to  an  office  or  employment,  having  no 
fixed  place  for  the  performance  of  hi*  duties,  is  entitled  to 
traveling  expenses  incurred  by  him  while  traveling  under 
orders  from  the  place  where  he  received  and  accepted  his 
appointment  to  the  place  at  which  he  was  required  to  perform 
particular  duties.    672. 

Statutes,  travel  performed  in  part  under  different. 

Where  a  portion  of  a  journey  was  performed  by  an  officer  of  the 
Navy  while  one  statute  was  in  force  and  the  remaining  por- 
tion after  another  statute,  which  provides  a  different  basis  of 
reimbursement,  had  taken  effect,  reimbursement  is  to  be 
made  for  each  portion  in  accordance  with  the  provisions  of  the 
statute  in  force  at  the  time  the  travel  was  performed.    526. 


• 


Washington,  subsistence  while  passing  through. 

Employees  of  the  Geological  Surrey,  which  has  its  headquarters 
in  Washington,  D.  C,  whose  homes  are  not  iu  Washington, 
are  entitled  to  reimbursement  for  subsistence  while  passing 
through  Washington,  traveling  on  duty  in  the  field,  or  while 
performing  merely  temporary  duty  in  Washington.  779. 
TRAVEL  PAY.  See  Army. 
TREASURER,  UNITED  STATES. 

Payment  directed  to  be  made  by.    See  Appropriations. 
Redemption  of  United  States  notes.     See  Comptroller,  jurisdic- 
tion. 
TREASURY  DEPARTMENT.     See  Light-house  service,  board. 
TRUST  FUNDS.    See  Accounts. 
VESSELS. 

Transfer  of,  from  the  Navy  Department  to  the  War  Department. 
The  transfer  from  the  Navy  Department  to  the  War  Department 
of  vessels  purchased  by  the  former  Department  from  the 
appropriation  for  the  national  defense,  which  was  applicable 
to  both  Departments,  without  an  actual  transfer  of  funds,  is 
authorized.  727. 
VICKSBURG    MILITARY    PARK   COMMISSION.     See  Abstracts   of 

TITLE. 

VOUCHERS.     See  Accounts. 

WAR  DEPARTMENT.     See  Vessels. 

WASHINGTON  AQUEDUCT. 

Sidewalk  for.    See  Appropriations. 
WHARVES. 

Rent  for  use  of. 

The  Government  having  occupied  and  used  certain  wharves,  under 
an  agreement  which  did  not  stipulate  the  rent  to  be  paid  for 
their  use,  and  an  agreement  having  been  subsequently  made 
fixing  the  amount  of  such  rent,  payment  thereof  is  author- 
ized.   648. 

WITNESSES. 

Attendance  of  a  person  in  custody.    See  Commissioners. 
WORLD'S  COLUMBIAN  EXPOSITION. 
Auditor,  claim  of. 

The  resolution  of  the  executive  committee  of  the  World's  Colum- 
bian Commission  of  September  19,  1893,  operated  to  dispense 
with  the  services  of  the  auditing  committee  of  the  commis- 
sion, and  the  claim  of  one  of  the  auditors,  who  was  appointed 
for  an  indefinite  period,  for  compensation  subsequent  to  that 
date,  on  the  ground  that  he  was  ready  and  willing  to  perform 
his  duties,  but  was  not  permitted  to  do  so,  is  a  claim  for 
unliquidated  damages  arising  from  a  breach  of  contract,  which 
the  accounting  officers  are  not  authorized  to  allow.  916. 
WYOMING,  STATE  OF.    See  Army,  State. 
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Page. 
Absence  on  leave.     (See  Leave  of  Absence.) 

Abstracts  of  title,  payment  for  services  in  preparing 133 

Acceptance  of  appointment,  traveling  expenses  prior  to 178 

Acceptance  of  payment  precludes  revision  of  account 796, 973 

Accountability  of  consuls  for  fees  collected 127 

Accounting  officers.     (See  Jurisdiction  of  Accounting  Officers.) 
Accounts : 

Application  for  revision  must  be  filed  with  the  Comptroller 

within  a  year 090 

Certificate  of  Auditor  must  accompany  account  for  revision  by 

Comptroller 747 

Certified  by  Auditors,  corrections  in 484 

Claim  for  unliquidated  damages  not  allowable 707 

Comptroller's  approval  of  Auditor's  decision  based  upon  facts 

stated  in 542 

Comptroller's  revision,  certification  by  Auditor  necessary 747 

Construed  to  include  claims 717 

Corrections  of  errors  in 484 

Deduction  by  Auditor  of  specific  items  not  claimed 888 

Erecting  building  for  Government  Printing  Office 528 

Judgments  of  the  Court  of  Claims... 202,717 

Method  of  keeping,  when  no  special  provision  therefor 283 

Misrepresentation  of  vouchers  in 531 

Partial  allowance  of  an  item 858 

Private  property  used  by  Government,  claim  for  value  of 273 

Property  belonging  to  Indians,  proceeds  of  sales  of 281 

Public,  defined 35 

Public,  distinguished  from  trust-fund 35 

Reexamination  of  disbursing  officer's 775 

Relating  to  Indians,  j  urisdiction  of * 717 

Rendition  of,  protection  of  claimant's  rights 307 

Reopening,  by  accounting  officers 91, 236,  655,  672 

Reopening,  within  a  year  from  date  of  settlement 784 

Revision  by  Comptroller,  certification  by  Auditor  necessary. ..  747 
Revision  by  Comptroller  of  a  charge  made  by  Auditor  in  settle- 
ment    972 
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Accounts — Continued.  Page- 
Revision  of 692,747,796 

Revision  of  restated 655 

Stale  claims  not  to  be  paid  by  disbursing  officers 801 

Submission  of  claim 307 

Superintendent  of  Government  Hospital  for  tbe  Insane 35 

Supplemental,  distinguished  from  restated 655 

Act  of  Congress  making  appropriation  construed 514 

Actual  traveling  expenses,  officer  of  the  Navy 526 

Additional  compensation,  disbursing  clerk,  War  Department 683 

Additional  disbursing  officer,  board  of  management,  Pan-American 

Exposition 538 

Additional  officers,  Volunteer  Army 425 

Additional  pay: 

Reenlistment  in  the  Navy 589 

Soldier,  for  continuous  service 754 

Additional  travel  by  a  marshal  while  transporting  a  prisoner  to 

serve  a  subpoena 697 

Advance  decisions,  change  in  construction  of  the  law  after  ren- 
dering   672 

Advertising  for  proposals  prior  to  fiscal  year 898 

Affidavits  in  support  of  old  claims 801 

Age: 

Evidence  relied  on 118 

Fraudulent  representation 116 

Agreement  as  to  rates  of  transportation  shown  by  notations  on 

requests 644 

Agriculture,  Secretary  of: 

Commutation  of  traveling  expenses 965 

Agricultural  statistics,  special  agents  to  collect 452 

Aids: 

To  admirals  and  rear-admirals,  pay  of. 154 

To  army  officers,  appointment  of 156 

Allotments  of  pay  of  officers  and  soldiers 252,319 

Allowances: 

Meaning  of  term 45 

To  officers  of  volunteers  discharged  under  act  of  March  2, 1899.  700 

To  officers  under  the  Navy  personnel  act 45, 87, 331, 756 

Amendment  of  record  after  disallowance 288 

American  seamen  discharged  for  illness,  extra  wages  of 734 

Annual  appropriations  applicable  only  to  expenditures  of  particular 

fiscal  year  for  which  made 815 

Appeal.     (See  Comptroller  of  the  Treasury,  duties  of.) 

Appointments : 

In  the  classified  service 50,91 

Temporary  force  of  the  Navy,  extra  pay  to  pay  clerk  for  each  of 

two  separate 631 

Appropriation  acts,  permanent  legislation  in 904 

Appropriations : 

Additional  compensation,  Department  of  Agriculture 284 

Annual,  use  of 815,898 
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Available  for  exhibit  at  Paris  Exposition 124 

Chickamauga  and  Chattanooga  National  Park  . . . 683 

Compensation  of  internal-revenue  agents 904 

Construction  and  repair  of  vessels  of  the  Navy 74 

Construction  of  sewer  on  land  not  owned  by  the  United  States 

unauthorized 295 

Contingent  and  miscellaneous  expenses,  District  of  Columbia..  729 

Contingencies  of  the  Army,  apprehension  of  deserters 743 

Contingent,  Bureau  of  Medicine  and  Surgery 677 

Con  tingent  expenses,  Department  of  Justice 423 

Contingent  expenses,  land  offices 409 

Defined 514 

Discretion  as  to  use  of  contingent  fnnd 177 

Discretion  of  head  of  department  as  to  use  of 69, 127, 174 

Emergency  fund,  sufferers  from  cyclone  in  Porto  Rico 177 

Erection  of  building  for  the  Government  Printing  Office 528 

Erection  of  monument  to  Sergt.  Charles  Floyd 791 

Erection  of  new  building,  Department  of  Justice 75 

Expenditures  not  within  the  scope  of 142, 324, 668, 715, 729 

Expenses  of  collecting  revenue  from  customs 862 

Expenses  of  executing  a  criminal 126 

Fees  and  costs  in  extradition  cases 264 

Fire  department,  District  of  Columbia,  for  repairs  and  new 

appliances  not  applicable  to  the  purchase  of  chemical  engine.  715 

For  building,  available  for  rent 75 

For  buildings,  employment  of  persons  to  render  occasional 

service 90 

For  continuing  magnetic  observations 912 

For  furniture  for  new  building,  how  used 146 

For  furniture  for  one  building,  use  in  another 142 

For  maintenance  does  not  include  repairs  to  buildings  owned 

by  a  private  corporation 352 

For  rent,  purchase  of  furniture 142 

For  rent,  when  available  for  repairs 135,146 

For  repairs,  employment  of  mechanics  and  laborers 314 

Freight  on  bullion  and  coin  between  mints  and  assay  offices.. .  38 

Improving  the  Upper  Monongahela  River,  West  Virginia 615 

Incidental  expenses,  Quartermaster's  Department,  available  for 

burial  expenses  of  civilian  employee 447 

Investigating  the  mineral  resources  of  Alaska 955 

Investigation  of  adulteration  of  foods,  drugs,  and  liquors 679 

Laboratory,  Department  of  Agriculture 679 

Library,  Surgeon-General's  Office 736 

Limits  authority  to  purchase 142 

Maintenance  of  attache's 891 

Maintenance  of  the  Washington  Aqueduct 443 

Mileage  to  officers  of  the  Army 622 

Miscellaneous  expenses,  office  recorder  of  deeds,  District  of 

Columbia 668 

Miscellaneous  expenses,  Revenue-Cutter  Service 617 

22184— Vol.  0 66 
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Miscellaneous  expenses,  United  States  courts 536 

National  defense  fund,  applicability  of,  to  all  the  Executive 

Departments 727 

Navy  pension  fund 576 

Necessary  expenditures  implied 91, 736 

Pay  of  the  Army,  20  per  eent  additional  increase 944 

"  Pay  of  the  Navy/'  available  for  fuel  for  officers 87 

Permanent,  indefinite,  improvement  of  navigation 938 

Photolithographing  for  Civil  Service  Commission 248 

Printing  opinions  of  Supreme  Court 297 

Procuring  water  for  the  Army  not  applicable  to  purchase  of  an 

ice  plant 324 

Purchases  not  within  the  scope  of 142,324, 668, 729 

Refunding  customs  revenue,  Porto  Rico 906 

Reimbursement  States  expenses  raising  volunteers 872 

Rent  of  rooms  for  judicial  officers 67 

"  Repairs  and  preservation  of  public  buildings/'  use  o£  on  land 

not  owned  by  the  United  States 295 

Repairs  of  public  buildings 953 

Repairs  of  vessels  of  the  Navy 74 

Salaries  and  expenses  of  internal-revenue  agents 765,803 

Salaries,  fees,  and  expenses  of  marshals 171, 741, 827 

Specific,  exclusively  applicable 124,891 

Specific,  not  to  be  exceeded 194 

Subsistence  of  the  Army 846 

Subsistence  of  the  Army  available  for  payment  commutation  of 

rations 470 

Transportation  of  the  Army 622,870,938 

Use,  not  justified  by  necessity 142 

Use  of  annual 815,898 

Use  of,  under  long-continued  practice  of  accounting  officers..  69, 127 

Approval  by  district  attorney  of  complaint,  method  of. 113 

Arizona: 

Expenses  of  supreme  court « 250 

Fees  of  clerk  of  district  court  for  attendance 228 

Fees  of  clerk  of  supreme  court  for  attendance 250 

Jurisdiction  of  district  courts 229 

Arkansas : 

Statutes  of 462 

Statutes  applicable  to  Indian  Territory 548 

Army: 

Additional  officers  of  volunteers ... . 425 

Additional  pay  to  soldier  for  continuous  service 754 

Allotment  of  pay  by  officers  and  soldiers 252,319 

Bounty  to  children  of  disloyal  heir  of  soldier 69 

Burial  expenses,  civil  employee 447 

Burial  expenses,  soldier  transported  to  his  home 485 

Burial  expenses,  soldier  who  died  at  home  on  furlough 343 

Burial  expenses,  soldier  who  died  while  in  confinement 453 

Care  of  soldiers  in  quarantine  hospitals 870 
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Commutation  of  quarters  of  contract  surgeon 403 

Commutation  of  rations,  soldier  held  as  prisoner 846 

Commutation  of  rations,  soldier  on  furlough 470 

Commutation  of  subsistence,  soldier  discharged  in  our  island 

possessions 657 

Contract  surgeon,  traveling  allowances  without  orders 12 

Cooks  for  Signal  Corps 427 

Discharge  of  soldier  at  place  of  enrollment,  travel  pay 9 

Discharge  of  soldier  for  disability  by  own  misconduct,  travel 

pay 110 

Discharge  of  soldier,  when  effective 11 

Extra  pay — 

Soldier  found  guilty  of  insubordination 796 

To  heirs  of  officers  or  soldiers 42 

To  officers  who  served  in  the  Philippine  Islands 374 

To  soldier  discharged  from  two  separate  enlistments 97 

To  soldier  discharged  under  General  Orders,  No.  40,  of  1898 

and  No.  54,  of  1899 665 

To  soldier  enlisting  after  notice  of  General  Orders,  No.  173.  666 

To  soldier  in  lieu  of  furlough 651 

Immune  regiment  rendezvous 400 

Mileage  to  acting  assistant  surgeon 351 

Mileage  to  officers,  when  authorized 163, 479 

Mileage  traveling  on  Government  transports 578, 622 

Office  and  rank  not  identical 280 

Officer  of  the— 

Additional  paymaster,  pay  of 524 

Allotment  of  pay  by 319 

Burial  expenses,  dy  ing  while  on  furlough 444 

Changing  station,  transportation  of  horses 378 

Commutation  of  quarters,  on  regimental  duty 518 

Detailed  at  an  educational  institution 506 

Discharge  by  muster  out  of  regiment,  extra  pay 799 

Exercising  a  higher  command,  longevity  pay 710 

Exercising  a  higher  command,  pay  of 186, 254, 905 

Extra  pay 236,853,888 

Extra  pay,  not  receiving  benefit  of  furlough 651 

Extra  pay  to,  who  served  in  the  Philippine  Islands 374 

Extra  pay  under  act  of  March  2,  1899 700 

Increase  of  pay,  ordered  to  China 952 

Leave  of  absence  in  excess  of  thirty  days 924 

Mileage 351,479,622,888 

Mileage  traveling  on  Government  transport 622 

Mileage  traveling  on  Government  transport  as  a  part  of  an 

expeditionary  force 578 

On  duty  with  troops  during  period  of  furlough 518 

On  general  staff  duty 236 

Pay  of  higher  grade 425 

Pay  prior  to  muster  in 703 

Reimbursement  cost  of  transporting  horses  to  his  home 825 
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Ten  per  cent  increase  of  pay 944 

Time  of  beginning  and  ending  of  10  per  cent  increase  of  pay  947 

Travel  pay 26 

Travel  pay,  discharged  on  his  own  application  at  close  of 

war  with  Spain 657 

Travel  pay,  when  discharged  to  take  effect  at  a  future  date.  360 

Traveling  to  and  from  our  island  possessions,  allowances. . .  lv 

5,93,220 

Traveling  with  troops,  not  entitled  to  mileage 578 

Officer  of  the  (retired) — 

Commutation  of  quarters 506 

"Operating  against  the  enemy" 186,254 

Pay  of  assistant  surgeons  of  volunteers 278 

Pay  of  company  officers  of  immune  regiments,  when  begins.. .  118 

Pay  of  enlisted  men,  20  per  cent  increase  in  time  of  war 182 

Pay  of  infantry  soldier  performing  engineer  duty 25 

Pay  of  officer  exercising  higher  command,  operating  against  the 

enemy 186,254 

Pay  of  retired  officer  detailed  at  educational  institution 120 

Pay  of  retired  soldiers 182 

Payment  for  private  property  used  without  contract 273 

Procuring  water  for,  use  of  appropriation 324 

Quarters,  commutation  of,  officer  relieved  from  duty 233 

Soldier  detailed  as  hospital  steward,  extra  pay 807 

Soldier  granted  a  furlough,  not  entitled  to  extra  pay 379 

Soldier  killed  while  running  the  guard 794 

Soldier's  draft  for  deposit  with  paymaster 554 

Subsistence  of  officer  detained  by  sickness  while  traveling 5 

Subsistence  of  officer,  prior  to  journey 93 

Subsistence  of  officer  traveling  with  troops 230 

Subsistence  of  officer,  unnecessary  delay  en  route 1,93 

Supplies  purchased  for,  by  a  governor  of  a  State 328 

Ten  per  cent  increase  of  pay 947 

Transportation  of  horses  by  an  officer  changing  station 378 

Transportation  of  officer's  baggage,  reimbursement 84 

Transportation  of  supposed  deserters  from 743 

Travel  pay,  soldier  discharged  for  convenience 967 

Travel  pay  for  part  of  a  day 498 

Travel  pay  of  officer 26 

Travel  pay  to  officer  when  discharged  to  take  effect  at  a  future 

date 360 

Traveling  expenses  of  officer 1, 5, 93, 220 

Unexpended  balance  of  money  advanced  for  travel  rations 365 

Use  of  passenger  coaches  for  United  States  engineers 951 

Arrests,  by  inspector  of  customs,  expenses  of,  how  payable 862 

Assayer,  disbursing  officer,  when 40 

Assayer,  transportation  of  coin  to  depository  for  use  of 38 

Assignee  of  contract,  agent  of  contractor 88 

Assignment  of  claims,  laws  and  decisions  considered 101 
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Attending  to  a  reference  in  a  litigated  matter 829 

Attorney,  assistant  district,  telegrams  relating  to  leave  of  absence. .  586 
Attorneys: 

New  York  Indians,  payment  to 849 

Payment  for  services  in  preparing  abstracts  of  title 138 

Payment  of  fees  in  back  pay  and  bounty  cases 101 

Payment  of  fees  to,  practice  considered 101 

Payment  to,  effect  of 104 

Auditor.     (See  Jurisdiction  of  accounting  officers.) 

Auditor,  World's  Columbian  Commission 916 

Authority  of  heads  of  Departments  to  settle  unliquidated  claims. .  958 

B. 

Baggage: 

Allowance  while  traveling  under  Navy  personnel  act 45 

Reimbursement  Army  officer,  transportati  on  of 84 

Reimbursement  Navy  officer,  transportation  of 317 

Bailiffs.     (See  Marshals.) 

Bank  failure,  draft  transmitted  by  officer  for  deposit  to  the  credit 

of  soldier 554 

Bankers,  internal-revenue  tax  on 647 

Bankruptcy  cases,  fees  of  clerks  of  courts  in 900 

Beer  stored  in  warehouse,  tax  on 196 

Bills  of  lading,  payment  of  internal-revenue  tax  on 72 

Bond-aided  railroads.     (See  Railroads.) 

Books  of  reference : 

City  directory  for  warden  of  jail 311 

Defined 227,312 

Law  books  for  the  District  of  Columbia 729 

Law  books  purchased  by  recorder  of  deeds,  District  of  Colum- 
bia, from  fees  collected 668 

Law  library,  Department  of  Justice 423 

Library  of  Surgeon -General's  Office 736 

Purchase  of,  for  Executive  Departments 226, 311 

Bounty : 

Children  of  disloyal  heir  of  soldier 69 

Enlisted  man  of  the  Navy  as  a  substitute  in  the  war  of  the 

rebellion 768 

Fees  of  attorneys 101 

Marine  Corps,  enlistment  prior  to  J uly  1, 1864 313 

Brokers : 

Defined 217,545 

Internal-revenue  tax  on 216 

Special  internal-revenue  tax,  penalty 686 

Building : 

Appropriation  for  one  not  applicable  to  another 142 

Erection  of,  for  Government  Prin  ting  Office 528 

On  land  not  owned  by  the  Government 295 

Rent  of,  chargeable  to  appropriation  for  new 75 

Sidewalk  in  front  of  Washington  Aqueduct  office 443 
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Burial  expenses :  Page. 

Civilian  employee 447 

Deceased  soldier  transported  to  his  home 485 

Officer  of  the  Army  dying  while  on  furlough 444 

Prisoner  who  died  attempting  to  escape 364 

Soldier  killed  while  running  the  guard 794 

Soldier  who  died  at  home  on  furlough 343 

Soldier  who  died  while  in  confinement 453 

Burlington  and  Missouri  River  Railroad,  equalization  of  rates  with 

Northern  Pacific  Railroad 3 

C. 

Care  of  a  herd  of  cattle  purchased  for  tbe  Crow  Indians 340 

Care  of  soldiers  in  quarantine  hospitals 870 

Census  Office : 

Speoial  agents 452 

Subscription  to  Bradstreet's  Commercial  Agency 226 

Certificate,  Auditor's,  must    accompany   account   for   revision   by 

Comptroller 747 

Change  in  the  construction  of  a  law  after  rendering  an  advance 

decision 672 

Changing  station,  Navy  officer,  transportation  of  baggage 317 

Charleston  and  Savannah  Railroad  Company 951 

Chinese  deportation  cases,  fees  of  clerks  of  courts 404 

Chinese  exclusion  oases,  fees  of  United  States  commissioners 829 

Cigars,  internal-revenue  tax  on  sales 773,839 

Civil  appointment,  discharged  soldier,  travel  pay  of 326 

Civil  Service  Commission : 

Certification  of  eligibility  of  employees 91 

Photolithographing  sheets  of  test  questions 248 

Civil-Service  law,  provisions  of 50 

Civil-Service  rules  and  regulations 50 

Civilian  employee,  burial  expenses  of 447 

Claimant,  protection  by,  of  his  rights  in  rendition  of  accounts 307 

Claims : 

Affidavits  in  support  of  old 801 

Assignment  of,  laws  and  decisions  considered 101 

"  Drag-net,"  not  allowed 747 

General  and  indefinite  demands  against  the  United  States  do 

not  constitute  valid 692 

Payment  of  attorney's  fees  in  baok  pay  and  bounty  cases 101 

Requirements  in  tiling 456,747 

Clerk  hire,  land  offices 409 

Clerks  of  courts : 

Arizona  and  Oklahoma  distinguished 229 

Fees  for  attendance,  Arizona 228,250 

Fees  for  giving  receipts  and  affixing  seals 540 

Fees  in  bankruptcy  cases 900 

Fees  of 382,404,540,787 

Fees  of,  in  Chinese  cases 404 
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Clerks  of  courts — Continued.  Page. 

Supreme  court,  printing  chargeable  to  emoluments  of  office  . . .  297 

Supreme  court  of  Territories,  docket  fees  of 680 

Coast  and  Geodetic  Survey,  purchase  of  articles  for  sale  to  officers. .  949 

Coast  and  Geodetio  Surrey,  magnetic  observatory 912 

Commercial  brokers * . .  217, 545 

Commissioner  of  Internal  Revenue,  allowance  of  claim 259 

Commismoner  of  Internal  Revenue,  not  empowered  to  suspend  opera- 
tion of  statutes 760 

Commissioners,  mineral  lands,  pay  of,  when  not  actually  employed.  15 

Commissioners  of  the  United  States: 

Constable  for  district,  Indian  Territory 942 

Fees  disallowed  by  Auditor,  revision  of  account  restated 655 

Fees  for  copies  of  complaints 147 

Fees  for  "entering  a  return " 147, 285 

Fees  for  proceedings  against  defendant  surrendered  during  ses- 
sion of  court 308 

Fees  for  separate  warrants  against  joint  offenders 286 

Fees  for  services  unperformed  when  account  rendered 285 

Fees  for  trial  of  case  on  illegal  warrant 304 

Fees  for  warrant  issued  without  sworn  complaint 147 

Fees  in  Chinese  exclusion  cases 829 

Not  authorized  to  issue  warrants  for  the  arrest  of  deserters  from 

the  Navy 741 

Process  issued  by * 454 

Taking  a  prisoner  before  nearest 222 

Warrants  issued  without  jurisdiction 741 

Commutation  of  quarters : 

Army  officer  on  regimental  duty 518 

Army  officer  relieved  from  duty 233 

Contract  surgeons 403 

Naval  officer  at  home  awaiting  orders 294 

Retired  officers  of  the  Army 506 

Commutation  of  rations : 

Soldiers  held  as  prisoners 846 

Soldiers  in  Army  and  Navy  hospital,  Hot  Springs,  Ark 362 

Soldiers  while  on  furlough 470 

Commutation  of  subsistence,  soldier  discharged  in  our  island  pos- 
sessions   657 

Commutation  of  traveling  expenses 965 

Compensation : 

Additional,  assistant  physician  of  Government  Hospital  for  the 

Insane 83 

Additional,  employees  in  Department  of  Agriculture 284 

Additional,  working  overtime 180 

In  addition  to  salary,  disbursing  clerk,  War  Department 683 

Increase  of,  for  services  rendered 83 

Of  deputy  marshal,  salary  tables  in  computing 778 

Per  diem,  when  not  actually  employed 15 

World's  Columbian  Commission 916 
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Completion  of  work  by  a  surety  under  new  contract 62 

Comptroller.     (See  Accounts;  Jurisdiction  of  accounting  officers.) 

Consideration  in  written  instrument,  how  proven 141, 146 

Constable  for  district  of  United  States  commissioner,  Indian  Terri- 
tory   942 

Construction  of  acts  of  appropriation 514 

Construction  of  statutes.    (See  Statutes,  construction  of.) 

Consular  agents,  compensation  of 128 

Consular  courts,  fines  collected  by 864 

Consular  officers,  relief  of  American  seamen,  duties  in  connection 

with 603 

Consuls,  accountability  of,  for  fees  collected m 127 

Contingent  expenses.     (See  Appropriations.) 

Contingent  fund,  discretion  as  to  use  of 177 

Contract  surgeon.     (See  Surgeon,  Army  contract.) 
Contracts : 

Amount  forfeited  in  one  of  two,  withheld  from  contractor 345 

Assignment,  effect  of 88 

Attorneys  of  New  York  Indians 849 

Change  in  form  to  enforce  specfic  forfeiture 67 

Completion  of  work  by  surety,  under  new  contract 62 

Continuation  of  work  after  assignment 88 

Damages  arising  from  breach  of 707 

Damages  resulting  from  acoident  in  performance  of 838 

Delivery  of  coal  at  Honolulu,  Hawaiian  Islands 688 

For  hire,  repairs  included 140,146 

Forfeiture  clause,  construction  of 66 

Implication  of,  from  use  of  private  property 273 

Modification  by  supplementary  drawings 769 

One  month's  extra  pay  to  contractor 831 

Remission  of  penalty  for  delay  i  n  completing 748 

Repairs  to  wharf,  Tortugas  quarantine  station 953 

Requirement  that  they  shall  be  in  writing  mandatory 880 

Stooe  furnished  by  contractor  not  holding  lease  of  the  quarry . .  552 

Transfer  of,  continuation  of  work 88 

Under  annual  appropriations 815 

Value  of  service  performed  under  parol 961 

Waiver  of  breach  of 708,831 

Written,  admission  of  parol  evidence 141,146 

Cooks  for  the  Signal  Corps 427 

Correction  of  errors  in  accounts  certified  by  Auditors 484 

Cost  of  executing  deeds 592,615 

Costs  in  contested  cases,  Land  Office 409 

Court  of  Claims : 

Interest  on  judgments 725 

Judgments  relating  to  Indians 717 

Court  of  Private  Land  Claims,  rent  of  rooms  as  chambers  of  associ- 
ate justice 67 

Court,  supreme,  of  Arizona,  expenses  of 250 

Court,  supreme,  of  Territories,  clerks1  fees 580 
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Courts,  clerks  of.     (See  Clerks  of  courts.)  *■*«• 

Courts,  district: 

Arizona  and  Oklahoma  distinguished 229 

Arizona  and  others  distinguished 230 

Courts,  United  States : 

Rent  of  rooms  as  chambers  of  associate  justice  of  Court  of  Pri- 
vate Land  Claims  67 

Rent  of  rooms  for  judicial  officers 67 

Currency,  United  States,  redemption  and  reissue  of 205 

Custom  of  the  port: 

Demurrage  for  detention  while  loading  vessel 707 

Fixing  lay  days 688 

D. 

Damages . 

Accident  in  performance  of  a  contract 838 

Arising  from  breach  of  contract 707 

Charged  to  defaulting  contractor 66 

Detention  of  vessel  while  loading 707 

Forfeiture  clause  of  contract 66 

Liquidated,  under  contract,  how  enforced 67 

Uncompleted  contract 345 

Unliquidated,  accounting  officers  not  authorized  to  allow....  707, 916 
Vessel  of  Navy,  cost  of  repairs 74 

Davis  Island  lock,  Ohio  River 938 

Decisions.     (See  Jurisdiction  of  accounting  officers.) 

Deeds,  land  purchased  by  the  United  States,  cost  of  executing. ..  592, 615 

Demurrage : 

Delay  caused  by  stress  of  weather 175 

Detention  prior  to  arrival  of  vessel  at  wharf 688 

Detention  while  loading  vessel 707 

Department,  Executive,  long-continued  practice,  force  of 109, 127, 207 

Department,  Head  of: 

Approval  of  claim 308,953 

Approval  of  traveling  expenses,  effect  of 12 

Authority  over  submission  of  claim 307 

Authorizing  payments  contrary  to  law 9 

Discretion  in  use  of  appropriations 69, 127, 174, 967 

Employment  of  attorneys,  preparing  abstracts 133 

Limitation  in  authorizing  payments 9, 12 

Subsequent  ratification  of  travel,  effect  of,  on  allowances 157 

Department  of  Agriculture,  additional  compensation  to  employees  .      284 

Department  of  Justice: 

Books  of  reference  for  law  library 423 

Use  of  appropriation  for  erecting  and  furnishing  building 75, 

142, 146 

Deserters  (supposed),  from  United  States  Army,  cost  of  transporta- 
tion        743 

Deserters  from  United  States  Navy,  warrants  of  arrest 741 

Destitute  American  seamen 603 
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Pag* 
Detail  to  Paris  Exposition  of  keeper  and  crew  of  Life-Saving  Serv- 
ice    22 

Disability  pay  of  surfmen  in  the  Life-Saving  Service 965 

Disallowance,  change  of  record  after 288 

Disbursing  officers : 

Advance  decision  of  the  Comptroller  not  binding,  after  change 

in  facts  or  in  the  construction  of  law 672 

Claims  to  be  referred  to  accounting  officers  for  settlement 97 

Discharge : 

At  close  of  war  with  Spain  upon  application  of  officer 667 

"At  own  request/'  and  "upon  competent  authority"  distin- 
guished   258,714 

"At  own  request,"  extra  pay  to  soldier 346 

Disability  by  soldier's  own  misconduct,  travel  pay 110 

Dishonorable,  effect  on  traveling  allowances 220 

Extra  pay  to  soldier,  two  separate  enlistments 97 

Facts  as  to  cause  to  be  obtained  before  allowance  based  thereon  99 

For  an  offense,  travel  pay  of  soldier 220 

For  convenience,  officer  temporary  force  of  Navy 714 

For  disability,  considered 110 

For  illness,  extra  wages  of  American  seamen 734 

Muster  out  of  regiment,  extra  pay  to  officer 799 

Notice  of,  with  time  to  reach  home,  effect  on  travel  pay 26 

Officer  of  the  Army — 

To  take  effect  at  a  future  date,  travel  pay 360 

Travel  allowances 29 

Without  date,  when  effective 27 

Soldier  at  place  of  enrollment,  effect  on  travel  pay 9 

Soldier  for  own  convenience  not  entitled  to  travel  pay 657 

Soldier  in  our  island  possessions,  traveling  allowances 657 

Soldier,  when  effective 11 

Under  General  Orders,  No.  40,  of  1898,  and  No.  54,  of  1899 665 

Upon  request,  effect  on  extra  pay,  Marine  Corps • 257 

What  constitutes  valid 81 

Without  date,  effect  on  travel  allowances 27 

Discharging  cargo,  provision  of  contract  relating  to  demurrage 688 

Discretion,  determination  of  facts  by  officer  designated 261 

Discretion,  use  of  emergency  or  contingent  fund 177 

District  attorney : 

Approval  by  telephone,  effect  of 113 

Office  expenses  of 536 

District  of  Columbia : 

Building  sidewalk  in  front  of  Aqueduct  office 443 

Erection  of  building  for  the  Government  Printing  Office 528 

German  Orphan  Asylum  Association,  repairs  to  buildings 352 

Interest  on  judgments  of  Court  of  Claims  for  debts  of 202 

Purchase  of  city  directory  for  warden  of  j ail 311 

Status  as  a  Government  establishment 729 

Docket  fees  of  clerks  of  the  supreme  courts  in  the  Territories 580 
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Documentary  stamps :  Page. 

Redemption  of 558 

Refundment  of  vahieof. 434 

Diaft  transmitted  for  deposit  with  pa>  master  4o  -the  .credit  of 
soldier 554 

"Drag-net  claims" 456,692,  747 

Dnluth  Ship  Canal,  damages  from  explosion 838 

E. 

Educational  institutions,  detail  of  army  officers  at 120,  506 

Effect  of  a  change  in  construction  of  the  law  under  which  an  ad- 
vance decision  was  rendered 672 

Emergency  fund,  use  of,  for  relief  of  cyclone  sufferers  in  Porto  Rico.  177 

Eminent  domain,  right  of 648 

Employees : 

Add  it ional  compensation,  Department  of  Agriculture 284 

Additional  compeusation  working  overtime 180 

Civil,  medioines  for 955 

Compensation  when  not  actually  employed 15 

Leave  of  absence  attending  inspections 836 

Per  diems,  payment  for  Sundays 803 

Employment : 

Additional  compensation  to  disbursing  clerk,  War  Department, 

for  separate 683 

In  classified  service 50,  91 

Mechanics  and  laborers  under  appropriation  for  repairs 314 

Persons  to  render  occasional  service 90 

Special  agents  to  collect  agricultural  statistics 452 

Engineer  duty,  pay  of  infantry  soldier  performing 25 

Enlistment,  er  enrollment  in  United  States  volunteer  service  de- 
fined : 703 

"  Entering  a  return,"  what  constitutes 285 

Erecting  buildings  on  leased  ground 877 

Errors  in  law,  reopening  accounts  to  correct 91, 236 

Estimates,  reference  to,  in  oonstruction  of  statutes 912 

Evidence,  newly  discovered,  material,  in  accounts 236 

Evidence,  parol,  admissable  to  what  extent  to  affect  written  con- 
tracts    141,146 

Exchange,  payment  of  cost  of,  to  fiscal  agents  of  the  Government.  431, 638 

Executive  officers,  liquidation  of  claims  by 648 

Exercising  a  higher  command,  pay  of  officer }86, 254, 710, 905 

Exhibit — Paris  Exposition : 

Appropriation  available  for  expenditure 124 

Detail  of  keeper  and  crew  of  Life- Saving  Service 22 

Expenses : 

Burial.     (See  Burial  expenses.) 

Care  of  prisoners,  appropriation  chargeable %  171 

Delays  en  route,  reimbursement 93 

Executing  a  criminal 126 

Field  deputy  marshal  endeavoring  to  execute  a  search  warrant.  469 
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Expenses— Continued.  Pa** 

Marshals  in  keeping  property 827 

Prior  to  journey,  reimbursement 93 

Traveling.    (See  Traveling  expenses.) 

Extradition  cases,  fees  and  costs 264 

Extra  pay : 

Contract  surgeon,  Revenue-Cutter  Service 356 

Contractor  carrying  the  mails 831 

Deceased  officer  of  the  Navy,  right  to  setoff 353 

For  service  on  revenue  vessel  cooperating  with  the  Navy 640 

Heirs  of  officers  and  men,  temporary  force  of  the  Navy 86 

Heirs  of  officers  and  soldiers 42 

Officer  of  the  Army  discharged  at  expiration  of  leave 799 

Officer,  temporary  force  of,  appointed  to  the  Regular  Navy 714 

Officers  and  soldiers  not  receiving  benefit  of  furlough 42, 651 

Officers  of  general  staff 236 

Officers  of  the  Army  who  served  in  the  Philippine  Islands 374 

Officers  of  volunteer  regiments  organized  under  act  of  March  2, 

1899 700 

On  change  of  enlistment,  temporary  force  of  Navy 80 

On  discharge  from  temporary  force  of  Marine  Corps 257 

Pay  clerk  in  the  Navy 631 

Soldier  detailed  as  hospital  steward 807 

Soldier  discharged  at  his  own  request 346 

Soldier  discharged  from  two  separate  enlistments 97 

Soldier  discharged  under  General  Orders,  No.  40,  of  1898,  and 

No.  54,  of  1899 665 

Soldier  enlisting  after  notice  of  General  Orders,  No.  173 666 

Soldier  found  guilty  of  insubordination  deprived  of  furlough . .  796 

Soldier  killed  while  running  the  guard 794 

Soldier  who  had  been  granted  a  furlough 379 

Extra  wages,  American  seamen  discharged  for  illness 734 

F. 

Facts  stated  by  an  Auditor  in  reporting  his  decision 512 

Fees: 

And  costs  in  extradition  cases 264 

Attorneys,  back  pay  and  bounty  cases 101 

Clerk  of  the  district  court  in  Chinese  cases 404 

Clerk  of  the  district  court  of  Arizona  for  attendance 228 

Clerks  of  courts 382,404,540,900 

Clerks  of  court,  Arizona,  for  attendance 228,250 

Collected  by  consuls,  accountability 127 

Docket,  clerks  of  supreme  courts  in  the  Territories 580 

Field  deputy  marshals  for  attendance 616 

Field  deputy  marshal  serving  an  illegal  warrant 213, 500 

Field  deputy  marshal  serving  process 454 

Field  depu ty  marshal  transporting  prisoners 449 

Marshals  serving  writs  in  Indian  Territory 462,548 

Per  diems,  clerks  circuit  courts 787 
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Fees — Con  tinned.  Page. 

Recording  deed,  payment  of 592 

United  States  commissioners — 

Chinese  exclusion  cases 829 

Copies  of  complaints 147 

"Entering  a  return" 147,285 

Illegal  warrant  of  arrest 304,741 

Proceedings  against  defendant  surrendered  during  session 

of  court 808 

Separate  warrants  against  joint  offenders 286 

Services  unperformed  when  account  rendered 285 

Warrants  issued  without  sworn  complaint „• 147 

Filing  claims,  requirements  in 456,692,747 

Finder's  right  to  lost  property 209 

Finder's  right  to  mutilated  United  States  notes 205 

Fines  collected  by  consular  courts 864 

Fiscal  agents  of  the  Government,  payment  of  cost  of  exchange  to.  431, 638 
Forfeiture : 

Amount  withheld  under  one  of  two  contracts 345 

Clause  in  contract,  construction  of 66 

Under  contract,  enforcement  of 67 

Freight  on  coin  between  mints  and  assay  offices 38 

Fuel: 

Allowance  to  officers  of  the  Navy 87 

Sale  of,  to  officers  of  the  Army  and  Navy 87 

Purchase  by  admiral  of  the  Navy 868 

Funeral  expenses,  officer  of  the  Navy  who  died  at  sea 620 

Furlough : 

Burial  expenses,  soldier  dying  at  home 343,444 

Commutation  of  rations,  soldier  while  on 470 

Death  while  on,  extra  pay  to  heirs 42 

Extra  pay  in  lieu  of,  to  officers  and  soldiers 42, 651 

Granted,  excludes  extra  pay,  when 42 

Officer  on  duty  with  troops  daring  period  of 518 

Furniture : 

Appropriation  for  one  building,  use  in  another 142, 146 

For  Department  of  Justice 142 

Purchase  and  repair,  incident  to  removal  from  one  building  to 
another 146 

G. 

Gauger,  internal-revenue,  assigned  to  several  distilleries 765 

Geological  Survey : 

Medicines  for  employees 955 

Traveling  expenses,  officers  and  employees 779 

German  Orphan  Asylum  Association,  repairs  to  buildings 352 

Government  agents,  payment  of  cost  of  exchange 431, 638 

Government  establishments,  status  of  the  District  of  Columbia 729 

Government  Hospital  for  the  Insane : 

Accounts  of  Superintendent 35 
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Government  Hospital  for  the  Insane — Continued.  Page. 

Funds  of  patients  intrusted  to  Superintendent 35 

Salary  of  acting  superintendent 81 

Government  officials,  United  States  not  liable  for  unauthorized  acts, 

laches,  or  negligence  of 751 

Government  Printing  Office: 

Employees1  leave  of  absence 836 

Erection  of  building T>28 

Government  transportation  requests  fraudulently  used 936 

Governor  of  a  State,  reimbursement  for  purchase  of  Army  supplies.  328 

H. 

Hawaiian  Islands,  fixing  lay  days 688 

Head  of  department : 

Approval  of  claim 308 

Approval  of  traveling  expenses,  effect  of 12 

Authority  over  submission  of  claims 307 

Authority  to  settle  unliquidated  claims 953 

Authorizing  payments  contrary  to  law 9 

Discretion  of,  in  use  of  appropriations 69, 127, 174, 967 

Effect  on  allowances  of  subsequent  ratification  of  travel 157 

Employment  of  attorneys  preparing  abstracts 133 

Limitation  in  authorizing  payments 9, 12 

Heirs : 

Disloyal,  transmission  through 69 

Extra  pay  to,  of  officers  and  men,  temporary  force  of  the  Navy.  86 

Extra  pay  to,  of  officers  and  soldiers 42 

Loyal,  meaning  of,  act  July  14,  1862 69 

Right  to  gratuity,  when 87 

Home: 

Commutation  of  quarters,  army  officer 233 

Commutation  of  quarters,  navy  officer,  awaiting  orders 294 

Deceased  soldier  transported  to,  burial  expenses 486 

Distinguished  from  military  station 34 

Naval,  at  Philadelphia,  moneys  withheld  from  pensioners 576 

Soldier  dying  on  furlough  at,  burial  expenses 343 

Traveling  from,  to  place  of  duty 157,170 

Honolul  u ,  Hawaiian  Islands,  delivery  of  coal 688 

Hospital  Corps,  acting  hospital  steward,  extra  pay  of. 807 

Hospital  for  soldiers  and  sailors,  Hot  Springs,  Ark 362 

Hospital,  Government,  for  the  Insane: 

Accounts  of  Superintendent 35 

Funds  of  patients 35 

Salary  of  acting  superintendent 81 

Hospital  Relief,  safe-keeping  of  money  and  valuables 751 

I. 

Idaho,  reimbursement,  expenses  of  raising  volunteers 872 

Immune  regiments,  rendezvous 400 

Imported  articles  not  dangerous  to  health,  payment  for  samples. ..  679 

Improvement  of  rented  premises 943 
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Psge. 

Increase  of  pay  officers  and  enlisted  men  ordered  to  Chiua 952 

Indiana,  war  claim  of 236 

Indian  inspector,  per  diem  for  traveling  expenses  on  duty  in  the 

field 595 

Indian  reservations,  ereotion  of  public  building  en 957 

Indian  Territory : 

Constable  for  district  United  States  commissioner 942 

Marshals,  expenses 548 

Marshals,  fees 462 

Indians : 

Accounts  of  proceeds  of,  sales  of  property  belonging  to 281 

Chickasaw,  claim  for  indemnity 441 

Crow,  care  of  cattle  purchased  for 340 

Judgments  in  the  Court  of  Claims  relating  to 717 

New  York,  attorneys 849 

Sioux,  Pipestone  Bchool  buildings 957 

Insanity  of  an  officer 549 

Inspector  of  customB,  arrests  made  by 862 

Inspector  of  land  offices,  compensation 672 

Inspector  of  steam  vessels,  mileage  to 619 

Interest  incurred  by  State  in  raising  troops 236 

Interest  on  judgments  of  the  Court.of  Claims 202, 725 

Internal  revenue : 

Documentary  stamp,  refundment  of  value  of 434 

Gauger,  traveling  expenses 765 

Issuance  of  warrant  of  arrest  for  violations  of  law 113 

Jurisdiction  of  Commissioner  as  to  refundment  of  taxes 259 

Refundment  of  taxes  illegally  collected 259 

Special  tax  stamp  redemption 931 

Stamps,  restrictions  upon  redemption  of 558 

Tax,  making  returns  of  special 760 

Tax,  neglect  of  collectors  to  make  return  of 686 

Tax  on  bankers 647 

Tax  on  beer  stored  in  warehouse 196 

Tax  on  bills  of  lading 72 

Tax  on  brokers 216,545 

Tax  on  Bales  of  cigars 773,839 

Tax  Btamp  redemption 910,931 

Tobacco  exempted  from  taxation,  act  June  13,  1898 259 

Traveling  expenses  of  deputy  collectors 190 

Interstate-commerce  law,  illegal  discriminations  under 625 

Isthmian  Canal  Commission 823 

J. 
Judgments : 

Of  the  Court  of  Claims,  interest  on 202 

Of  the  Court  of  Claims,  relating  to  Indians 717 

Jurisdiction  of  accounting  officers : 

Acceptance  of  payment,  precludes  revision  of  acoount 796, 973 

Advance  decision  by  Comptroller,  change  in  construction  of  law 

after  rendition 672 


Digitized  byLjOOQlC 


1056  GENERAL   INDEX. 

Jurisdiction  of  accounting  officers — Continued.  Page. 

Advance  deoision  by  Comptroller,  request  for,  by  claimant 235 

Allowance  by  Auditor  of  item  not  claimed 868 

Appeal  allowed  by  Comptroller  upon  balance  certified  by  Audi- 
tor         747 

Auditor,  deduction  by,  of  alleged  overpayment 888 

Auditor  for  Porto  Rico 906 

Auditor  has  exclusive  right  to  reopen  an  account  settled  by 

him,  after  expiration  of  a  year 690 

Authority  of  Secretary  of  the  Treasury  to  direct  review  of 

decision 50 

Comptroller  not  authorized  to  allow  an  appeal  except  upon  bal- 
ances certified  by  an  Auditor 747 

Comptroller  not  authorized  to  revise  an  account,  application 

not  having  been  filed  within  a  year 690 

Correction  of  errors  in  accounts  certified  by  Auditor 484 

Decision  and  opinion  distinguished 907 

Deoision  dependent  upon  facts  stated 138,361,542 

Decision,  effect  of,  when  rendered „ 51 

Decision  previously  given  overruled  (payment  of  mileage) 526 

Disbursements  for  building,  Government  Printing  Office 528 

Filing  of  claims,  regulations  governing  the 456, 747 

Implied  jurisdiction  under  general  law 283 

Judgments  of  the  Court  of  Claims  relating  to  Indians 717 

Limited  to  the  settlement  of  money  demands 756 

Not  authorized  to  allow  claims  for  unliquidated  damages 707,916 

Not  competent  to  question  provisos  of  bill  passed  by  Congress.      587 

Promulgation  of  rules  governing  filing  of  claims 456, 747 

Questions  of  fact,  decisions  as  to 138,261,542 

Reexamination  of  accounts 236,773 

Relating  to  redemption  of  United  States  notes 205 

Reopening  settlement  of  accounts 91, 236, 655, 672, 784 

Requirements  in  filing  claims 456,747 

Review  of  advance  decisions  rendered  by  Comptroller 50, 679 

Revision  of  charge  made  by  Auditor  in  settlement 972 

Settlement  of  claim  of  Chickasaw  Indian  for  horses  stolen 441 

To  inquire  into  the  legality  of  allowances  other  than  those  of  a 
pecuniary  nature,  when  essential  to  the  settlement  of  a  money 
demand    756 

L. 

Land,  purchase  of,  without  authority  of  law 791 

Land  purchased  by  the  United  States,  cost  of  executing  deeds 615 

Land-grant  railroad.     (See  Railroad.) 

Law  library,  Department  of  Justice 423 

Leave  of  absence: 

Employees  attending  inspections  of  the  National  Guard 836 

Officer  of  the  Army  discharged  at  expiration  of 799 

Officer  of  the  Army,  in  excess  of  thirty  days 924 

Officer  separated  from  the  service 544 
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Leave  of  absence — Continued.  Page. 

Pay  of  officer  of  the  Navy  while  on 657 

Payment  for  telegrams  relating  to 422,536 

Liability  of  Government  officers  for  private  property  lost  while  in 

their  custody 751 

Life-Saving  Service : 

Detail  of  keeper  and  crew  to  Paris  Exposition 22 

Disability  pay,  concealed  violation  of  rules 117 

Disability  pay  of  surfmen , 365 

Fraudulent  representation  of  age 116 

Payment  to  dismissed  surfinan  for  fraction  of  a  day 350 

Light- House  Board : 

Authority  of  regulations 166 

Mileage  to  naval  officers 157 

Travel  from  residence  to  office  of 157 

Treasury  Department,  relation  to 157 

Liquidation  of  claims  by  executive  officers 648 

Lock  and  dam,  Upper  White  River,  Arkansas 843 

Longevity  pay : 

Officer  of  the  Army  exercising  a  higher  command 710 

Officers  in  Marine-Hospital  Service - 507 

Warrant  machinists  of  the  Navy 99 

Lost  money,  draft  transmitted  by  paymaster 940 

Lost  personal  effects  at  sea,  reimbursement 823 

Lost  property: 

In  custody  of  Government  official 751 

Rights  of  finder 209 

Louisville  and  Nashville  Railroad  Company 936 

M. 

Machinists,  warrant,  of  Navy,  longevity  pay  of 99 

Magnetic  observatory,  Coast  and  Geodetio  Survey 912 

Malt  liquors,  dealers  in,  sale  of  tonic  as  a  medicine 910 

Marine  Corps : 

Bounty  to  persons  enlisted  prior  to  July  1, 1864 313 

Enlisted  man  discharged  at  own  request 257 

Expenses  of  officer  traveling  with  marine  battalion , . . .  218 

Extra  pay  on  discharge  from  temporary  force 257 

Pay  of  sergeant-majors  in 599 

Subsistence  of  officer  traveling  with  marine  battalion 218 

Traveling  allowances  of  officers 219 

Use  of  specific  appropriations 194 

Marine-Hospital  Service : 

Articles  lost  while  in  the  custody  of  officer  in  quarantine  camp.  751 

Longevity  pay,  officers  in 507 

Marshals: 

Actual  expenses  in  lieu  of  mileage,  serving  writs 926 

Compensation  of  deputy,  use  of  salary  tables  in  computing 778 

Expense  in  care  of  prisoners,  appropriation  chargeable 171 

Expenses  in  keeping  property 827 

22184— Vol.  6 67 
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Marshals — Continued.  Page. 

Expenses,  office  deputy,  transporting  prisoner  who  escaped 510 

Fees  and  costs  in  extradition  cases 264 

Fees  of  deputy  for  serving  illegal  warrant 213 

Fees  of  field  deputy 449,454,469 

Fees  of  field  deputy,  serving  an  illegal  process 500 

Indian  Territory,  expenses  in  lieu  of  mileage 548 

Indian  Territory,  fees  of 462 

Mileage  or  actual  expenses  serving  subpoena 963 

Mileage  to  deputy  when  prisoner  not  taken  to  nearest  commis- 
sioner    222 

Mileage,  when  departing  from  the  shortest  usually  traveled 

route 697 

Per  diems  of  field  deputy  for  attendance 616 

Masonry  contract,  modification  of 769 

Massachusetts,  reimbursement,  expenses  of  naval  reserves 814 

Materials  to  be  used  in  making  repairs 938 

Medicines  for  civil  employees S65 

Mileage : 

Acting  assistant  surgeon  of  the  Army 351 

Conditions  under  which  payable 157 

Considered  as  an  allowance 46 

Defined 28,49 

Delay  in  proceeding  home  on  retirement 24 

Deputy  marshal  when  prisoner  not  taken  to  nearest  commis- 
sioner   , 222 

Distinguished  from  pay... 49 

Distinguished  from  travel  pay 29 

Expenses  in  lieu  of,  to  field  deputy  marshal,  Indian  Territory..  518 

Expenses  in  lieu  of,  to  officer  of  the  Navy  traveling  abroad 745 

Inspectors  of  steam  vessels 619 

Marshals  departing  from  the  shortest  usually  traveled  route.. .  697 

Marshals,  returning  subpoenas  issued  outside  of  district 926 

Officer  attached  to  Light-House  Board 157 

Officer  of  the  Army— 

By  shortest  usually  traveled  route 479 

Discharged  at  future  date 29 

Ordered  home 29 

Traveling  on  Government  transport 622 

Traveling  with  expeditionary  force 578 

Officer  of  the  Navy- 
Delay  after  orders 24 

Detailed  for  shore  duty  beyond  seas 331 

Furnished  transportation  and  subsistence 488 

Traveling  on  transportation  requests 781 

Under  Navy  personnel  act 45, 331 

Warrant  officer  of  the  Navy 495 

Or  actual  expenses,  marshal  serving  subpoena 963 

Shortest  usually  traveled  route 93,479,697 

Substitute  for  traveling  expenses 165 

Travel,  necessary  part  of  specific  duty v...  157 
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Mileage— Con  tinned.  Page. 

Travel  required  by  orders 157 

Travel  subsequently  ratified 157 

Traveling  expenses  as  substitute 219,745 

When  allowable  by  longer  route.. 93 

When  travel  doea  not  authorize 163, 170 

Militia: 

Cost  of  transportation  when  rejected 582 

District  of  Columbia,  parades  and  inspections 836 

Mineral  land  commissioner,  per  diem  compensation  when  not  actu- 
ally employed 15 

Miscellaneous  expenses  in  appropriation  for  specific  items 617 

Misrepresentation  in  vouchees  of  an  acoount 531 

Mixed  flour 931 

Money : 

Lost,  draft  transmitted  by  paymaster 940 

Used  for  the  Government  iu  Porto  Rico 906 

Withheld  from  pensioners  of  the  Naval  Home : 576 

Monument  to  Sergt.  Charles  Floyd 791 

N. 

National  Guard,  District  of  Columbia,  employees  attending  parades.  836 

Naval  Academy,  pay  of  Superintendent  of 885 

Naval  attaches,  maintenance  of 891 

Naval  Home  at  Philadelphia,  moneys  withheld  from  pensioners  of.  576 
Navy: 

Additional  pay  for  reenlistment  in 589 

Admiral  of— 

Pay  of  secretary 828 

Purchase  of  fuel 868 

Bounty  of  enlisted  man  as  a  substitute,  war  of  the  rebellion 763 

Compensation  of  employees  for  working  overtime 180 

Damage  to  vessel,  cost  of  repairs 74 

Deserters  from,  warrants  of  arrest 741 

Longevity  pay  of  warrant  machinists 99 

Maintenance  of  naval  attaches 891 

Officer  of  the— 

Allowance  for  fuel 87 

Appointed  to  higher  rank  during  recess  of  the  Senate 7 

Assistant  surgeon,  pay  of,  under  Navy  personnel  act 634 

At  home  awaiting  orders,  commutation  of  quarters 294 

Baggage  allowance  while  traveling 45 

Commissary  stores  for  sale  to 321 

Dying  at  sea,  funeral  expenses 620 

Mileage- 
Attached  to  Light-House  Board 157 

Detailed  for  shore  duty  beyond  seas 331 

Furnished  transportation  and  subsistence 488 

Proceeding  home  on  retirement 24 

Under  Navy  personnel  act 45 

Warrant  officer 495 
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Navy — Continued.  Pag* 
Officer  of  the— Continued. 

Pay  dependent  upon  confirmation  by  Senate 7 

Pay  of  rear-admiral 960 

Pay  on  leave  of  absence 557 

Pay  on  trial  before  court-martial 970 

Pay  on  waiting  orders 783 

Promoted  after  Navy  personnel  act  took  effect,  pay  of 130 

Promoted  to  fill  a  vacancy,  pay  of 820 

Promotion,  when  effective 17 

Reimbursement  for  travel... 526 

Returning  from  duty  beyond  seas,  pay  of 487 

Right  to  set  off  extra  pay  due  to 353 

Transferred  from  engineer  corps  to  the  line,  pay  of 822 

Transportation  of  baggage  on  change  of  station 317 

Transportation  of  remains 677 

Traveling  expenses,  abroad 745 

Traveling  on  transportation  requests 781 

Use  of  enlisted  men  as  servants 756 

Officer  of  the  (retired)— 

Pay  of 585 

Under  Navy  personnel  act 669 

Officer  of  temporary  force  of,  appointed  to  the  Regular  Navy, 

extra  pay 714 

Pay  clerk,  extra  pay  to,  temporary  force  of 631 

Pay  of  aids  to  Admiral  and  rear-admirals 154 

Pay  of  assistant  surgeon  of 634 

Pay  of  enlisted  men  belonging  to  the  mess-men  branch 756 

Pay  of  Superintendent  Naval  Academy 885 

Personnel  act — 

Allowance  of  fuel 87 

Allowances  considered 45 

Promotion  of  officers 130 

Quarters,  commutation  of,  to  officers  while  at  home  awaiting 

orders 294 

Right  to  set  off  extra  pay  due  deceased  officers 353 

Secretary  of,  not  authorized  to  purchase  stores  for  sale  to  offi- 
cers audmen 321 

Temporary  force  of— 

Extra  pay  on  change  of  enlistment 80 

Extra  pay  to  heirs  of  officers  and  men 86 

Transportation  of  baggage  of  officer  on  change  of  station 317 

Travel  from  residence  to  office 157 

Traveling  expenses  of  paymaster's  clerk,  prior  to  acceptance  of 

appointment 178 

Vessel  damaged  by  revenue-cutter  vessel,  appropriation  avail- 
able for  repairs 74 

Kavy  officer.     {See  Officer  of  the  Navy.) 

New  York  Indians,  payment  to  attorneys 849 

New  York,  New  Haven  and  Hartford  Railroad  Company 877 
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New  York,  reimbursement,  expenses  of  raising  volunteers 680 

Northern  Pacific  Railroad,  equalization  of  rates  by  Burlington  and 

Missouri  River  Railroad 3 

Notations  on  request  for  transportation,  effect  of 644 

O. 
Oath  of  office : 

Appointment  to  take  effect  from  date  of 41 

In  relation  to  compensation 672 

When  required  before  appointment,  effective 41 

Office  and  rank  not  identical 280 

Office  expenses,  district  attorney 536 

Officer: 

Action  of,  based  on  papers  illegal  though  not  apparent 306 

Additional  compensation  to  assistant  physician  of  Government 

Hospital  for  the  Insane 83 

Administrative,  legal  effect  of  action  or  nonaction  in  breach  of 

contract 708 

Appointment  during  recess  of  Senate  not  subsequently  con- 
firmed   7 

Appointment  to  take  effect  from  date  of  oath 41 

Chargeable  with  laches  of  another 306 

Compensation  when  not  actually  employed 15 

Discretion  of,  as  to  questions  of  fact 261 

Insanity  of 549 

Marine- Hospital  Service,  longevity  pay  of 507 

Mileage  and  traveling  allowances 157 

Of  the  Army.     (See  Army.) 
Of  the  Navy.    (See  Navy.) 

Salary  of  acting 157 

Separated  from  service,  leave  of  absence 544 

Travel  from  residence  to  place  of  official  duty 157 

Traveling  expenses  prior  to  acceptance  of  appointment 178 

United  States  not  liable  for  unauthorized  acts  or  laches  or  neg- 
ligence of  Government 751 

Official  headquarters  defined 192 

Oklahoma,  jurisdiction  of  district  courts  of 229 

"Operating  against  the  enemy" 186,254 

Orders : 

After  termination  of  service,  effect  of 30 

Approving  travel,  effect  of 12 

Directing  pay  or  allowances,  effect  of 30, 33 

Discharge  from  the  Army  under  General 665 

Duties  required  by  necessary  implication ,..  157, 672 

Effect  of,  in  regard  to  traveling  allowances 665 

Effect  of,  on  right  to  mileage 157,162,170 

Effect  of,  on  traveling  allowances 30,33,113 

Facte  to  be  stated,  not  conclusions  of  law 113 

Obedience  to,  in  reasonable  time 24 

Rights  under,  distinguished  from  legal  rights 34, 754 
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To  paymaster,  when  applicable  to  clerk 33 

Traveling  expenses  to  place  of  duty  under 672 

P. 

Pan- American  Exposition,  additional  disbursing  officer 538 

Paris  Exposition : 

Appropriation  available  for  expenditures 124 

Detail  of  keeper  and  crew  of  Life-Saving  Service 22 

Use  of  Treasury  appropriations 124 

Pay: 

Additional  paymaster  of  volunteers 524 

Additional ,  to  soldier  for  continuous  service 754 

Aids  to  admirals  and  rear-admirals 134 

Allotment  of,  officers  and  soldiers 319 

Assistant  Burgeon  of  volunteers 278 

Assistant  surgeon,  temporary  force  of  Navy 634 

Disability  of  surfmen,  Life-Saving  Service 365 

Extra- 
Heirs  of  officers  and  men,  temporary  force  of  Navy 86 

i               Heirs  of  officers  and  soldiers 42 

In  lieu  of  furlough 42 

Officers  of  the  general  staff 236 

On  change  of  enlistment,  temporary  force  of  Navy 80 

On  discharge  from  temporary  force  of  Marine  Corps 257 

Soldier  discharged  from  two  separate  enlistments 97 

Soldier  granted  furlough 379 

Increase  of,  to  officer  of  the  Army 944 

Increase  of,  to  officer  of  the  Army  ordered  to  China 952 

Independent  of  rank 280 

Longevity — 

Officers  in  Marine-Hospital  Service 507 

Warrant  machinists  of  Navy 99 

Officers  and  soldiers,  allotment  of 319 

Officer  of  the  Army- 
Exercising  a  higher  command,  method  of  computing  lon- 
gevity   710 

Exercising   a    higher    command,    operating    against    the 

enemy 186,2^4 

Higher  grade,  volunteer 425 

Immune  regiments,  when  begins 118 

Prior  to  muster  in 703 

Soldiers' allotment  of 319 

Officer  of  the  Navy— 

On  trial  before  court-martial 970 

On  waiting  orders 783 

Promoted  to  fill  a  vacancy 820 

Returning  from  duty  beyond  seas 487 

Under  Navy  personnel  act 488 

While  on  leave  of  absence 5S7 
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Pay — Continued.  Pago. 

Officer  of  the  Navy  (retired) 585,669 

Officers  of  volunteers  discharged  under  act  of  March  2, 1899 700 

Officer  promoted  after  Navy  personnel  act  took  effect 130 

Officer  transferred  from  Engineer  Corps  of  Navy  to  the  line 822 

Rear-admirals  of  the  Navy  of  the  nine  lower  numbers 960 

Retired  army  officer  detailed  at  educational  institution 120 

Retired  soldiers 182 

Right  of  soldier  to  additional,  for  continuous  service,  under  law 

and  under  orders 754 

Secretary  of  admiral  of  the  Navy 828 

Sergeant-majors  in  the  Marine  Corps 599 

Soldiers,  allotment  of 252,319 

Soldiers  performing  engineer  duty 25 

Superintendent  Naval  Academy 885 

Ten  per  cent  increase,  officers  of  the  Army 947 

Travel.    (See  Travel  pay.) 

Twenty  per  cent  increase  to  enlisted  men,  in  time  of  war 182 

Pay  and  alio wances,  officer  of  the  Army,  retired 506 

Paymaster's  clerk : 

Order  to  paymaster,  effect  of 31 

Travel  pay 31 

Traveling  expenses  to  vessel  before  acceptance  of  appointment.  178 

Payment: 

Attorneys  for  New  York  Indians 849 

Attorneys,  of  fees  in  back-pay  and  bounty  cases 101 

By  a  vendor  of  land  of  fees  for  recording  deed 592 

Cost  of  exchange  to  fiscal  agents  of  the  Government 431, 638 

For  samples  of  merchandise  not  dangerous  to  health 679 

For  services  in  preparing  abstract  of  title 133 

For  telegrams  relating  to  leaves  of  absence 422, 536 

Per  diem  employees  for  Sundays 803 

Surfman  for  a  fraction  of  a  day 350 

Witness  fees  to  prisoner  awaiting  trial 588 

Penalty  for  delay  in  completing  contract,  remission  of. 748 

Pensioners  of  the  Naval  Home,  moneys  withheld  from 576 

Per  diem  : 

Employees,  payment  for  Sundays 803 

Fees,  olerks  of  circuit  courts -• 787 

Field  deputy  marshal,  for  attendance 616 

For  traveling  expenses  on  duty  in  the  field 595 

In  lieu  of  subsistence  during  sickness 492 

While  not  employed 15 

Permanent  legislation  in  appropriation  acts 904 

Personal  effects  lost  at  sea,  reimbursement  of  officers  and  employ- 
ees    823 

"Personal  services"  defined 314 

Photolithographing  sheets  of  test  qnestions  for  Civil  Service  Com- 
mission   248 

Porto  Rico : 

Moneys  to  be  used  for 906 

Relief  of  sufferers  from  cyolone 177 
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Page. 

Post  lights,  New  Haven  Long  Wharf 877 

Practice: 

Effect  of,  in  violation  of  plain  provision  of  law 314 

Effect  of,  nnder  decision  by  unauthorized  official 207 

Long-con  tinned,  in  Executive  Department,  force  of 109, 127, 207 

Premises,  improvement  of  rented 943 

Printing: 

Opinions  of  Supreme  Court 297 

Photolithographing  for  Civil  Service  Commission 218 

Prisoner : 

Attempting  to  escape,  burial  expenses  of 364 

Awaiting  trial,  payment  of  witness  fees  to 588 

Escaped,  expense  of  transporting 510 

Fees  to  marshal  for  transportation  of 449 

Soldier  held  as,  commutation  of  rations 846 

Subsistence  and  guard  hire,  ap propriation  chargeable 171 

Private  property : 

Erection  of  structures  on 295 

Expending  public  money  for  i mprovement  of 295 

Lost  at  sea,  reimbursement  to  officers  for,  not  authorized 823 

Lost  while  in  the  custody  of  Government  offi cial 751 

Repairs  to - 135,146 

Use  and  occupation  by  the  Government 648 

Used  by  Government,  implication  of  contract 273 

Property,  expenses  of  marshals  in  keeping 827 

Property,  purchased  in  regulating  immigration,  proceeds  of  sale. ..  884 

Proviso,  effect  of  in  Navy  personnel  act 331 

Public  buildings: 

Appropriation  for  new,  includes  rent  when 75 

Appropriation  for  one,  not  applicable  to  another 142 

Employment  of  person  to  render  occasional  service 90 

Erection  on  Indian  reservations 957 

Erection  on  leased  ground 877 

Land  purchased  for  site 843 

Use  of  appropriation  for,  on  land  not  owned  by  Government  ..  295 

Public  lands,  commissioners'  duties  prevented  by  storms,  compen- 
sation    15 

Public  money  distinguished  from  trust  funds 35 

Public  Printer 836 

Public  printing,  photolithographing  for  Civil  Service  Commission . .  248 

Public  printing,  printing  opinions  of  Supreme  Court 297 

Purchase: 

Articles  to  sell  to  officers,  Coast  and  Geodetic  Survey 949 

Books  of  reference 668,729,736 

Chemical  engine,  Fire  Department,  District  of  Columbia 715 

Commissary  stores  for  sale  to  officers  and  men  of  the  Navy 321 

Not  within  the  scope  of  appropriation 142, 324, 668, 729 

Sites  for  public  buildings 843 

Supplies  for  the  Army  by  governor  of  a  State 338 

Without  authority  of  law 791 
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Quarantine  camp,  articles  lost  while  in  the  custody  of  official  of  the 

Government 751 

Quarantine  hospitals,  care  of  soldiers  in 870 

Quarantine  station,  Dry  Tortugas 953 

Quartermaster-sergeants,  Marine  Corps,  pay  of 599 

Quarters,  commutation  of: 

Officer  of  the  Army 233,403,518 

Officer  of  the  Army  (retired) 506 

Officer  of  the  Navy  at  home  awaiting  orders 294 

Questions  of  fact,  decisions  as  to 138, 261, 542 

R. 

Railroad : 

Bond-aided,  transportation  requests  over 479 

Land-grant — 

Deduction  in  making  through  net  rate 3 

Equalization  of  rates  with 3 

Party-rate  tickets  over 625 

Transportation  over  a  part  of. 358 

Nonaided,  transportation  over 459 

Rates  of  transportation  shown  by  notations  on  requests 644 

Rations,  commutation  of: 

Soldiers  held  as  prisoners 846 

Soldiers  in  hospital 362 

Soldiers  while  on  furlough 470 

Record,  change  of,  after  disallowance 288 

Redemption : 

Internal-revenue  tax  stamp 558, 839 

Mutilated  United  States  notes 205,212 

Special  tax  stamp 933 

Reenlistment: 

In  the  Navy,  additional  pay 589 

Of  soldier,  antedated  by  superior  officer,  illegal 754 

Soldiers  honorably  discharged  in  our  island  possessions 657 

Reference  books : 

City  directory  for  warden  of  jail 311 

Defined 227,312 

District  of  Columbia 311,668,729 

Library,  Department  of  Justice 423 

Library,  Surgeon-General's  Office 736 

Purchase  of,  for  Executive  Departments 226, 311 

Reference  to  estimates  in  construing  statutes 912 

Refundment : 

Internal-revenue  tax  paid 196, 259, 542, 647, 910 

Penalty  illegally  collected  for  failure  to  pay  internal-revenue 

tax 686 

Tax  on  sales  of  cigars 773 

Value  of  documentary  stamps 434 

Regimental  and  company  rendezvous 400 
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Regulations:  Pace. 

Departmental,  filing  of  claims 456,747 

Light-House  Board,  authority  of 166 

Redemption  of  United  States  notes 212 

Under  the  civil-service  law 50 

Reimbursement : 

Burial  expenses  of  soldier 343, 754 

By  foreign  government  in  extradition  cases 264 

Deputy  marshal,  expense  of  transporting  escaped  prisoner 510 

For  private  property  used  by  Government 273 

Governor  of  a  State,  cost  of  army  supplies 328 

Governor  of  a  State,  cost  of  transporting  rejected  militiamen..  582 
Of  traveling  expenses — 

Delays  en  route 5,93 

Evidence  required 14,97 

Prior  to  journey 93 

Through  rates  by  shortest  usually  traveled  route 1,93 

Travel  performed  under  different  statutes 526 

Officer- 
Geological  Survey,  cost  of  meals  and  lodging 779 

For  private  property  lost  at  sea 823 

For  transportation  of  baggage 84 

Of  volunteers,  cost  of  transporting  horses  to  his  home 825 

State  of— 

Idaho 872 

Indiana *. 236 

Massachusetts,  expenses  of  naval  reserves 814 

New  York,  expenses  of  raising  volunteers 680 

Wyoming,  expenses  of  National  Guard 896 

Value  of  samples  of  imported  articles  taken  from  original 

packages  for  inspection 679 

Relief  of  American  seamen 603 

Relief  of  sufferers  from  cyolone  in  Porto  Rico 177 

Rendering  accounts.    (See  Jurisdiction  of  accounting  officers.) 

Rendezvous,  regimental  and  company 400 

Rent: 

Chargeable  to  appropriation  for  building,  when 75 

Cost  of  repairs  in  consideration  for 135,146 

Of  buildings,  District  of  Columbia 75 

Of  rooms  as  chambers  of  associate  justice  Court  of  Private  Land 

Claims i 67 

Of  rooms  for  judicial  officers 67 

Reopening.    (See  Accounts;  Jurisdiction  of  accounting  officers.) 
Repairs : 

To  buildings  of  the  German  Orphan  Asylum  Association 352 

To  canals,  materials  used  in 938 

To  property  rented  by  the  Government 135,146 

Repayment  to  mortgagee  of  purchase  money  of  lands 334 

Request  by  claimant  for  advance  decision 235 

Requirements  in  filing  claims 456, 747 

Restrictions  upon  the  redemption  of  internal-revenue  stamps 558 
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Retired  officer  of  the  Army.     (See  Army,  Officer  of  the.)  Page. 
Retired  officer  of  the  Navy.     (8ee  Navy,  Officer  of  the.) 

Returns  of  special  internal-revenue  taxes 760 

Revenue-Cutter  Service,  extra  pay,  contract  surgeon 356 

Revenue-Cutter  Service,  extra  pay,  Spanish  war 640 

Revenne  steamer  Rush,  deserters  from 617 

Revenue  vessel  cooperating  with  the  Navy,  extra  pay  for  service  on.  640 

Review  of  advance  decisions 50 

Revision.     (See  Accounts;  Jurisdiction  of  accounting  officers.) 
Right: 

Of  claimant  in  rendition  of  account 307 

Of  franchise,  illegal  deprivation  of 215 

Mortgagee  to  repayment  of  purchase  money  of  lands 834 

To  set  off  extra  pay  due  deceased  officer  of  the  Navy 353 

Route : 

Shortest  usually  traveled 1,26,93,697 

Traveled  to  be  shown 14,96 

When  expenses  by  longer  route  allowable 93 

Rules  and  regulations  under  the  civil-service  law 50 

S. 

Sailors  in  hospital,  commutation  of  rations 362 

Salary  : 

Acting  postmaster,  Boston,  Mass 549 

Acting  superintendent,  Government  Hospital  for  the  Insane  ...  81 

Constable,  Indiau  Territory 942 

Salary  tables,  use  of,  in  computing  compensation 778 

Sales : 

Fuel,  to  admiral  of  the  Navy 868 

Fuel,  to  officers  of  the  Army  and  Navy 87 

Old  typewriter,  disposition  of  proceeds 884 

Property  belonging  to  Indians,  proceeds,  how  accounted  for . ..  281 

Seamen : 

American,  discharged  for  illness,  extra  wages  of 734 

American,  relief  of 603 

Secretary  of  the  Treasury : 

Authority  over  Light- House  Board ,157 

Authority  to  direct  Comptroller  to  review  decision 50 

Sergeant-majors  and  quartermaster-sergeants,  Marine  Corps,  pay  of.  599 

Shortest  usually  traveled  route 1, 14, 26, 93, 96, 479, 697 

Signal  Corps,  cooks  for 427 

Soldiers: 

Allotment  of  pay 252,319 

Burial  expenses 343,453,485 

Discharged  at  place  of  enrollment,  travel  pay 9 

Discharged  for  convenience,  extra  pay 346 

Discharged  for  convenience,  travel  pay 657 

Discharged  for  disability  from  misconduct 1 10 

Discharged  to  accept  a  civil  appointment,  travel  pay  of 326 
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Soldiers— Continued.  Pag*. 

Enlisting  after  notice  of  General  Orders.  No.  173,  extra  pay 666 

Granted  furlough,  not  entitled  to  extra  pay 379 

In  hospital,  Hot  Springs,  Ark.,  commutation  of  rations 362 

Special  party  rates  for  transportation  of 625,635 

Subsistence  upon  discharge  in  our  islan d  possessions 657 

Travel  pay,  discharged  under  general  orders 665 

Travel  rations,  unexpended  balance  of  money  advanced  for 365 

Special  agents : 

Census,  per  diem  in  lieu  of  subsistence 492 

Employment,  to  collect  agricultural  statistics 452 

Special  internal-revenue  taxes 760 

Special  party  rates  for  transportation 625,635 

Special  tax  stamp,  redemption  of 910,931,933 

Stele  claims 801 

Stamps : 

Documentary,  refundment  of  value  of 434 

Restrictions  upon  redemption  of  internal-revenue 558 

State  claims,  interest  incurred  by  State  in  raising  troops 236 

State,  governor  of,  reimbursement  expense  of  transporting  rejected 

militiamen 582 

States,  reimbursement: 

Idaho 872 

Massachusetts 814 

New  York 680 

Wyoming 896 

Station,  military,  distinguished  from  home 34 

Statutes,  construction  of: 

Additional  compensation,  assistant  physician  of  Government 

Hospital  for  the  Insane 83 

Additional  compensation,  Departmen  t  of  Agriculture 281 

Allowance  of  fuel  under  Navy  personnel  act 87 

"Allowances"  in  Navy  personnel  act 45,331 

Application  to  distinct  class 185 

Appropriation  for  removal  of  old  and  construction  of  new  build- 
ing includes  rent  79 

Approval  by  telephone  when  statute  requires  written 113 

Authorized  exemptions  from  internal-revenue  taxes 259 

' '  Books  of  reference  or  periodicals  " 226, 31 1, 668 

Commercial  brokers,  act  June  13, 1898 545 

Contemporaneous,  by  Executive  Departments 109, 127 

"  Discharged  by  competent  authority,"  distinguished  from  dis- 
charge upon  request 258 

Effect  of  omission  of  provision  from  later  statute 196 

Employment  of  "  attorneys,"  preparing  abstracts 133 

Employment  of  mechanics  and  laborers  at  seat  of  government. .      314 

Evil  to  be  remedied 103 

"Exercising  higher  command" 186,254 

Fraudulent  vouchers  in  accounts 531 

Gratuities,  rights  of  heirs 87 

Implied  power  to  effect  purposes 78,316 
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Statutes,  construction  of— Continued.  Page. 

Imposition  of  tax 202 

Internal-revenue  stamp,  refundment  of  value  of  (section  17,  act 

March  1,1879) 434 

Internal-revenue  tax  on  bankers,  act  of  June  13, 1898 647 

Internal-revenue  speciaj  taxes 760 

"Laborers,  workmen,  and  mechanics"  do  not   include   office 

clerks 180 

Life-Saving  Service,  keeper  and  crew  to  reside  at  station 22 

Means  necessary  to  make  statute  effectual  implied 78, 816 

Method  of  accounting  when  no  special  provision  therefor 283 

Navy  personnel  act 130,585,599,669 

"Operating  against  the  enemy" 186,254 

Pan-American  Exposition,  additional  disbnrsing  officer 538 

"Pay  proper  of  enlisted  men" 185 

Penal,  to  be  strictly  construed Ill 

Per  diem  while  "  actually  engaged  in  performance  of  duties  " . . . .  15 

"Personal  services" 314 

"  Present  pay,"  officer  of  Navy  promoted  to  fill  vacancy 820 

"  Publio  accounts  " 35 

Public  buildings,  District  of  Columbia 528 

Reference  to  estimates 912 

Relief  of  American  seamen 603 

Repayment  to  mortgagee  of  purchase  money  of  lands 334 

Repeal  of  laws,  how  effected 79 

Reports  of  committees,  how  regarded 79 

Specific  provisions  exclusively  applicable,  act  July  31, 1894 717 

Use  of  appropriation  for  contingent  expenses,  land  offices 409 

Whole  statute  to  be  considered 183 

Steam  vessels,  mileage  to  inspectors  of 619 

Stone  furnished  by  contractor  not  holding  lease  of  the  quarry 552 

Subpoenas  issued  outside  of  marshal's  district,  return  of 926 

Subsistence : 

Census  agent  during  sickness,  per  diem  in  lieu  of 492 

Officer  of  the  Army- 
Detention  by  sickness  while  traveling 5 

Prior  to  journey 93 

Unnecessary  delay  en  route 1 

Officer  of  Marine  Corps  traveling  with  battalion 218 

Officers  traveling  with  troops 220 

Soldier  discharged  in  our  island  possessions 657 

Sundays,  payment  of  per  diem  employees  for 803 

Superintendent,  acting,  Government  Hospital  for  the  Insane,  salary 

of 81 

Superintendent  Naval  Academy,  pay  of 885 

Supreme  Court,  printing  opinions  of 297 

Surety : 

Completing  work  under  new  contraot 62 

New  contract  for  completing  work  independent  of  obligation..  65 

Payment  to,  under  new  contract 66 
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Surfman :  Page. 

Disability  pay 3G5 

Payment  for  fraction  of  a  day 350 

Surgeon,  army  contract: 

Commutation  of  quarters 403 

Extra  pay,  service  in  the  Philippine  Islands 374 

Revenue-Cutter  Service,  extra  pay 356 

Traveling  without  orders 12 

Surgeons,  assistant,  of  volunteers,  pay  of,  under  act  March  2, 1899.  278 

Surrender  of  defendant  during  session  of  court 308 

T. 

Tax,  special  internal-revenue,  on  sale  of  cigars 773, 839 

Telegrams  relating  to  leaves  of  absence 422,536 

Telephone,  district  attorney's  approval  by 113 

Territorial  courts,  laws  relating  to  establishment  of 230 

Territorial  supreme  court,  docket  fees  of  clerks 580 

Time: 

Not  sufficient  to  reach  home,  travel  allowances 30 

Of  beginning  and  ending  of  10  per  cent  increase  of  pay,  officers 

of  the  Army 947 

Performance  of  j ourney  entitling  to  mileage 24 

Sufficient  to  reach  home,  travel  allowances 26 

When  discharge  without  date  takes  effect 26 

When  promotion  of  officer  of  Navy  takes  effect 17 

Title,  payment  for  services  in  preparing  abstracts  of 133 

Tobacco : 

Quantity  exempted  from  taxation,  act  June  13, 1896 259 

Refundment  of  internal-revenue  taxes  on 259 

Transfer  of: 

Contract,  continuation  of  work 88 

Vessels  from  the  Navy  Department  to  War  Department 727 

Transportation : 

Baggage,  officer  of  the  Army 84.378 

Baggage,  officer  of  the  Navy ." 317 

Coin  for  use  of  assayer 38 

Deduction  in  making  through  net  rate 3 

Equalization  of  rates  with  land-grant  roads 3 

Horses,  officer  of  the  Army 378 

Horses,  officer  of  volunteers 825 

Merchandise  under  bond 862 

Over  nonaided  railroads 459 

Over  portion  of  a  land-grant  railroad 358 

Payment  of  internal-revenue  tax  on  bills  of  lading 72 

Prisoners,  fees  of  marshal 449 

Remains  of  deceased  officer,  Marine  Corps 677 

Soldier  upon  discharge  in  our  island  possessions 657 

Special  party  rates  for 625,635 

Supposed  deserters  from  the  Army,  cost  of 743 

Transportation  requests: 

Fraudulently  used 936 
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Transportation  requests — Cod  tinned.  Page. 

Notations  on 644 

Officers  of  Navy  traveling  on 781 

Over  bond-aided  roads 479 

Transporting  prisoner,  shortest  usually  traveled  route 697 

Transporting  rejected,  militiamen,  cost  of 582 

Travel: 

Approved  as  necessary  for  public  service,  effect  of 12 

By  officers  of  the  Navy  abroad,  actual  expenses  allowed ;   not 

abroad,  mileage  allowed 745 

Constructive,  of  paymaster's  clerks 31 

Delay  in  performing 24 

Performed  under  different  statutes,  reimbursement 526 

Shortest  usually  traveled  route,  cost  and  reimbursement 1, 14, 93 

Use  of  longer  route 93 

Travel  pay : 

Authorization  of  Secretary  of  War,  effect  of 9 

Defined 29 

Distinguished  from  mileage 29 

Effect  of  discharge  without  forfeiture  of  allowances 220 

Effect  of  dishonorable  discharge 222 

Effect  of  honorable  discharge  to  soldier 3*26 

Effect  of  orders 113 

For  a  fraction  of  a  day 498 

Officer  of  the  Army — 

Discharged  to  take  effect  at  a  f utnre  date 360 

Discharged  withont  date,  with  time  to  reach  home 26 

Officers  and  soldiers  discharged  on  their  own  application  at 

close  of  war  with  Spain 657 

Paymaster's  clerk 31 

Soldier  discharged  at  place  of  enrollment 9 

Soldier  discharged  for  an  offense 220 

Soldier  discharged  for  convenience 967 

Soldier  discharged  for  disability  caused  by  own  misconduct ...  110 

Soldier  discharged  to  accept  a  civil  appointment 326 

Traveling  allowances : 

Conditions  and  limitations 157 

Contract  surgeon  without  orders 12 

Deputy  collector**  of  internal  revenue 191 

Discharged  soldier,  considered 110 

Discharged  soldier  in  our  island  possesions 657 

Effect  of  orders  in  regard  to 30,33,665 

Officers— 

Of  the  Army 1,5,93,220 

Of  the  Marine  Corps 219 

Of  the  Navy 45 

Residence  to  office 157 

Right  to,  under  law  and  under  orders,  distinguished 34 

Shortest  usually  traveled  route 1,14,93 

Travel  neoessary  part  of  special  duty 157 

Travel  subsequently  ratified 157 

Travel  within  district 157 
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Traveling  expenses :  Paget 

Allowances  for  Sundays 190 

Commutation  of 965 

Delays  en  route 1,5,93 

Deputy  collectors  of  internal-revenue 190 

Evidence  required  in  support  of 14 

Internal-revenue  ganger 765 

Mileage,  commutation  of 157 

Officer— 

Of  the  Army  to  and  from  our  island  possessions 1, 5, 93, 220 

Of  the  Marine  Corps  to  and  from  our  island  possessions....  218 

Of  the  Navy  from  Honolulu,  Hawaiian  Islands 745 

Officers  and  employees 779 

Per  diem  for,  on  duty  in  the  field 595 

Prior  to  acceptance  of  appointment 178 

Priorto  journey 93 

Reimbursement,  evidence  required 97 

Shortest  usually  traveled  route 1,14,93 

Subsistence  while  detained  by  sickness 5 

Substitute  for  mileage 219 

Under  orders  to  place  of  duty 672 

Unnecessary  delay  en  route 1,93 

What  allowable 14 

When  authorized 1,93 

When  travel  does  not  authorize 163,170 

Treasurer  of  the  United  States : 

Redemption  of  mutilated  United  States  notes 205 

Redemption  of  United  States  notes,  regulations 212 

Treasury  Department,  Light-House  Board,  relation  to 157 

Trust  funds: 

Accounts  for 35 

Proceeds   of  sales   of  property    belonging   to   Indians,  how 

aooountedfor 281 

U. 

United  States: 

Not  liable  for  unauthorized  acts,  laches,  or  negligence  of  agents.  751 

Purchases  of  lands  by,  cost  of  executing  deeds 615 

United  States  depositories,  transportation  of  coin  and  bullion  to, 

for  use  of  assayers 38 

United  States  notes : 

Redemption  of  mutilated,  rights  of  finder 205 

Redemption  of,  regulations 212 

Unliquidated  claims : 

Authority  of  heads  of  Departments  to  settle 953 

Liquidation  by  executive  officers 648 

Unliquidated  damages,  accounting  officers  without  jurisdiction  to 
settle  claims  for 707,916 

Use  and  occupation  of  private  property  by  the  Government 648 

Use  of  annual  appropriations 815,898 
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Use  of  appropriation  for —  Page. 

Contingent  expenses,  land  offices 409 

New  appliances,  for  the  purchase  of  a  chemical  engine 715 

Procuring  water  for  the  Army 824 

Use  of  balance  of  money  advanced  for  coffee  for  soldiers  while  trav- 
eling    sea 

Use  of  enlisted  men  of  the  Navy  as  servants 756 

V. 

Vacanoy  in  post-office,  salary  of  acting  postmaster,  Boston,  Mass ....  549 

Vacancy  in  Navy,  officer  entitled  to 17 

Value  of  service  performed  under  parol  contract 951 

Vendor  of  land,  fees  for  recording  deed,  payment  by 592, 615 

Vessels  of  Navy,  damage  to,  cost  of  repairs 74 

Vessels  transferred  from  Navy  Department  to  War  Department....  727 
Vicksburg  Military  Park  Commission,  payment  for  services  in  pre- 
paring abstracts  of  title 133 

Volunteer  Army : 

Extra  pay  to  officers  discharged  under  act  March  2, 1899 700 

Pay  of  officers  prior  to  muster  in 703 

Volunteers,  reimbursement  of  States'  expenses  of  raising 236 

582,680,844,872,896 
Vouchers: 

Misrepresentation  in 531 

Requirements  of,  for  traveling  expenses 14,97 

W. 

Waiver,  breach  of  contract 708 

War  with  Spain,  termination  of 258 

Warehouse,  tax  on  beer  stored  in 196 

Warrant  machinists  of  Navy,  longevity  pay  of /  99 

Warrant  officers  of  the  Navy,  mileage 495 

Warrants: 

Illegality  apparent  on  face,  effect  of 216 

Illegality  apparent  on  face,  fee  for  serving 213 

Illegality  not  apparent  on  face,  action  on 304 

Of  arrest,  deserters  from  the  Navy 741 

Of  arrest,  internal-revenue  cases,  form  of  approval 113 

Separate 'against  joint  offenders,  fees  for 286 

Weapons  of  inmates  of  quarantine  camp  lost  while  in  the  custody  of 

Government  officers 751 

Wharves  and  warehouses,  use  of,  by  United  States  troops 648 

Withholding  from  a  contractor  amount  forfeited  by  him  for  failure 

under  one  of  two  contracts 345 

Witness  fees,  payment  of,  to  prisoner  awaiting  trial 588 

World's  Columbian  Commission,  auditor  of,  compensation 916 

Wyoming,  payment  of  amounts  due  the  National  Guard 896 
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